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Preface 


This volume updates New Mexico Statutes Annotated, 1978 Compilation (NMSA 1978), through 
the legislation enacted at the Third Special Session of the 55th Legislature (2022 (8rd S.S.)). All 
permanent, general laws have been compiled. Other laws, such as applicability and severability 
clauses, have been noted in the annotations in the NMSA 1978 and published in the official Ses- 
sion Laws. Appropriations and bond authorizations, which are not compiled in the NMSA 1978, 
are also published in the official Session Laws. 

The effect of amendments to the NMSA 1978 are given in brief form in a note following the 
amended section. The effective date of amendments and new laws compiled in the NMSA 1978 
appears in a note following each section. For a listing of the placement of each section of the 2022 
Session Laws, see the Tables of Disposition of Laws on NMOneSource.com. 

Laws enacted without a specific effective date, or without an emergency clause, take effect pur- 
suant to N.M. Const., Article IV, § 23 ninety (90) days after adjournment of the legislature. The 
effective date of the 2022 laws that took effect pursuant to Article IV, § 23 is May 18, 2022, 

Legislation that was compiled, but had not taken effect at the time that the 2022 laws were 
printed, appears in italics to call attention to its postponed effectiveness. The effective date of 
these sections with postponed effective dates may be found in parentheses in the section headings. 
Sections that have been repealed by the legislature with an effective date after October, 2022 are 
published with the repeal dates in the heading at the beginning of the sections. 
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CHAPTER 63 


Railroads and Communications 


1. Organization and Management of Railroads, 63-1-1 to 63-1-42 


3A. 


4, Discontinuance of Operations, 63-4-1 to 63-4-9 
5. Foreclosure of Mortgage on Railroad Property, 63-5-1 to 63-5-4 
6. Dissolution of Railroad Companies, Repealed 
7. Public Regulation Commission; Complaints, Hearings and Reports, 63-7-1 to 63-7-23 


8. 


Powers and Construction of Roads, 63-2-1 to 63-2-18 
Operation and Regulations Generally, 63-3-1 to. 63-3-39 
Railroad Planning and Projects, 63-3A-1 to 63-3A-4 


Health and Safety of Railroad Employees, Repealed 


9. Telephone and Telegraph Companies, 63-9-1 to 63-9-19 
9A. Telecommunications Services, 63-9A-1 to 63-9A-21 
9B. Cellular Telephone Services, 63-9B-1 to 63-9B-14 | 


9C. 


9D. Enhanced 911, 63-9D-1 to 63-9D-20 


9E. 
OF. 
9G. 
9H. 


Low Income Telephone Service Assistance, 63-9C-1 to 63-9C-6 


Private Pay Telephone Services, 63-9E-1 to 63-9E-3 

Telecommunications Access Act, 63-9F-1 to 63-9F-13 
Cramming and Slamming, 63-9G-1 to 63-9G-9 
Rural Telecommunications, 63-9H-1 to 63-9H-14 


9I. Wireless Consumer Advanced Infrastructure Investment, 63-9I-1 to 63-91-9 
9J. Broadband Access and Expansion, 63-9J-1 to 63-9j-4 


9K. 
10. 
11. 


Connect New Mexico, 63-9K-1 to 63-9K-7 
Cable Television Service Facilities, Repealed 
Excavation Damage to Cable Television Lines, 63-11-1 to 63-11-8 


ARTICLE 1 


Organization and Management of Railroads 


. Formation of corporations. 

. Articles of incorporation. 

. Execution of articles of incorporation. 

. Subscriptions to capital stock; minimum amount 


paid in. 


. Affidavit stating amount of stock subscribed and 


amount paid, 


. Filing; effect, 

.. Articles of incorporation; certified copies. 

. Owners of capital stock are stockholders. 

. Bylaws; adoption. 

, Contents of bylaws. 

. Book of bylaws; public inspection; amendment 


and repeal of bylaws. 


. Management by board of directors; number; 


quorum; vacancies. 


. Election and term of directors. 

. Ballots; majority required; voting rights. 

. Directors' organization meeting; officers; majority. 
. Meetings of directors; call; notice. : 

. Removal of directors; call and notice of meetings; 


filling vacancy. 


. Declaring dividends; restrictions; liability of 


directors. 


1 


Sec. 


63-1-19. 


63-1-20, 


63-1-23, 
63-1-24, 


63-1-25, 
63-1-26. 


63-1-27. 
63-1-28, 
63-1-29. 
63-1-30. 
63-1-31. 
63-1-32. 


63-1-33, 


Calls for installment payment of subscriptions; 
notice of assessment; publication; form; 
default; suit or sale of shares, 

Assessment remaining unpaid; requirements 
for new levy. 


. Transfer of shares sold for assessment. 
. Purchase by corporation of stock sold for assess- 


ments; procedure. 

Effect of corporation purchase. 

Extension of time for assessment payment or 
stock sale; restrictions. 

Errors in proceedings; effect. 

Actions to recover stock sold for assessments; 
restrictions, 

Proof of publication of assessment or stock sale 
for default in payment. 

Stock shares; nature; transfer; restrictions. 

Issuance of stock certificates. 

Transfer of nonresident's shares of stock. 

Call for stockholders' meeting when authority is 
lacking; warrant of magistrate. 

Quorum for stockholders' meeting; adjournment; 
record. 

Postponement of election. 
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63-1-1 RAILROADS AND COMMUNICATIONS 63-1-2 


Sec. , :“ Sec. | 
'638-1-84, Court review of elections; notice, ~ “68-1- 39, 5 ee records; debts of corporation; minutes 
63-1-385. Waiver of notice of stockholders' meeting. of all meetings; list of stockholders; stock 
63-1-36, Validity of proceedings. where notice of tert transfer book. 

is waived, ri ’ 63-1-40; False entries or reports; liability. 
63-1-37. Place for stockholders’ meeting. 63-1-41. Annual report to public regulation commission, 
63-1-38, Change of principal place of business. 63-1-42. Change of name. 


63-1-1. [Formation of corporations.] _ , 


Railroad corporations may be formed by the “lene? association df any five or more per- 
sons, in the manner prescribed in this sige lgae aie pital must be citizens of the United 
States. 


History: Laws 1878, ch. 1, ch. [tit.] 1, § 1; C.L. 1884;° © ©The term "this chapter" refers to Laws ‘1878, ch. 1, ch. 


§ 2622; C.L, 1897, § 3804; Code 1915, § 4653; C.S. 1929, (tit,) 1, the provisions of which are presently compiled as 
§ 116-101; 1941 Comp., § 74-101; 1953 Comp., § 69-1-1. 63- 1-1 to 63-1-8 NMSA 1978. _ 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ANNOTATIONS 

Compiler's notes. — Laws 1878, ch. 1, consisted of, | ..\ (am: Jur 2d; A.L.R. and C.JiS; references, — 18A 
nine chapters with the word "title" appearing before each AmiJun 2d Corporations $$: 186 to 198; 65 Am, Jur. 2d 
chapter designation in the printed act. A bracketed abbre- Railroads §§ 8 to 13. 
viation reflecting the title designation has been inserted 14 O.d.8, Railroads 8§ 7, 8. 


in the respective history notes. 


63-1-2. [Articles of incorporiitigs}! pe 


Articles of incorporation must be prepared, setting forth: 

A. the name of the corporation; ‘ 

B. the purpose for which it is formed; 

C. the place where its principal Wisiagen ¢ is to be Gfanadctde: 

D. the term for which it is to exist, not exceeding fifty years; 

E. the number of its directors, which shall not be less than five, nor more than ‘anne and the 
names and residences of the persons who are apposared to act as such, until their successors are 
elected and qualified; 

F. the amount of its capital stock, which shall fe exceed the amount actually required for the 
purposes of the corporation, as estimated by competent engineers, and the number of shares into 
which it is divided; 

G. the amount of capital stock actually subscribed, and by whom; 

H, the termini of its road. and intermediate branches; 

I. the estimated length ofits road and of each of its branches; 

J. that at least ten percent of its capital stock subscribed, has been paid to the t treasurer of the 
intended alan giving his name Bnd residence. 


History: pad 1878, ch, 1, ch. [tit.] 1, § 2; C.L. 1884, Discovery of insufficient stock subscription. — 


§ 2623; C.L. 1897, § 3805; Code 1915, § 4654; C.S. 1929, Where articles of incorporation stated that 10% of sub- 
§ 116-102; 1941 Comp., § 74-102; 1953 Comp., § 69-1-2, scription to capital stock had been paid to company trea- 

Bracketed material. — The bracketed material was surer, and the treasurer made affidavit that the amount 
inserted by the compiler and is not part of the law. had been actually paid him, the fact that, at the time an 


indebtedness was incurred by the corporation, the credi- 


ANNOTATIONS" tor was informed by the treasurer that such subscription 
Subscription payment in,checks never intended had not been paid in did not constitute such a discovery as 
to be cashed. =~ Whee L0wcb oo subscriptions to the to make the statute of limitations begin to run. Albright 


v. Texas, Santa Fe & N.R.R., 1895-NMSC-018, 8 N.M. 110, 


ital stock of tion, ired by statute to b 
ae cage te SiG P ERO RE 73 9 cee ates AURA eae 42 P. 73, rev'd on other grounds, 1896-NMSC- 010, 8 N.M. 


paid on the formation of the corporation, was paid: in 


checks, which were never intended to be presented for 422, 46 P. 448. .¢. 

payment, the obligation to pay dated from the date of fil- Liability of stockholders. — Where stock subscribed 
ing of articles of incorporation. Albright v. Texas, Santa on formation of a corporation was sold Upon an _assess- 
Fe & N.R:R.,.1895-NMSC-018, 8 NM. 110, 42-P; 78, ment made thereon, the creditors of the corporation were 
rout an ther grounds, 1896- NMSC- 010, 8 N.M. 422, 46 not precluded thereby from recovering on the failure of 
P. 448. the ‘stockholders to pay the 10% of their subscriptions 


required by statute to be paid upon incorporation, nor 


2 
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63-1-3 ORGANIZATION AND MANAGEMENT OF RAILROADS 63-1-6 


could such failure be set up by the stockholders in avoid- 
ance of the statute to escape liability. Albright v. Texas, 
Santa Fe & N.R.R., 1895-NMSC-018, 8 N.M. 110, 42 
P. 78, rev'd on other grounds, 1896-NMSC-010, 8 N.M. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur. 2d Corporations §§ 199 to 206; 65 Am. Jur. 2d 
Railroads §§ 8 to 13. 

. 74C.J.S. Railroads § 10. 


422, 46 P. 448. 


63-1-3. [Execution of articles of incorporation.] 


The articles of incorporation must be subscribed by five or more persons, who must be citizens of 
the United States, and acknowledged by each of them before some officer authorized by the laws of 
this state to take and certify acknowledgments of conveyances of real property situate within this 
state. Each subscriber may subscribe said articles personally or by an attorney-in-fact, thereunto 
duly authorized in writing signed by said subscriber and acknowledged before some officer autho- 
rized by the laws of this state to take and certify acknowledgments of conveyances of real property 
situated within this state. All such powers of attorney must be securely attached to said articles of 
incorporation, and be filed therewith, as hereinafter provided. 


History: Laws 1878, ch. 1, ch. [tit.] 1, § 8; C.L. 1884, 
§ 2624; C.L. 1897, § 3806; Code 1915, § 4655; C.S. 1929, 
§ 116-103; 1941 Comp., § 74-103; 1953 Comp., § 69-1-3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For officers who may take 
acknowledgments, see 14-13-14 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am, Jur. 2d Corporations § 207: 
74 C.J.S. Railroads § 10. 


63-1-4. [Subscriptions to capital stock; minimum amount paid in.] 


The corporators of each intended corporation, before filing articles of incorporation, must have 
actually subscribed to the capital stock of the corporation at least. one thousand dollars [($1,000)] 
for each mile of its road and branches, and at least ten percent thereof must have been paid for 
the benefit of the corporation, to a treasurer appointed by the subscribers in its articles of incor- 
poration, or their attorneys-in-fact as aforesaid. 


History: Laws 1878, ch. 1, ch. [tit.] 1, § 4; C.L. 1884, 
§ 2625; C.L. 1897, § 3807; Code 1915, § 4656; C.S. 1929, 
§ 116-104; 1941 Comp., § 74-104; 1953 Comp., § 69-1-4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 18A 
Am. Jur, 2d Corporations §§ 222, 578, 579. 


Fraud in promissory statements to secure subscription, 
51 A.L.R. 128, 68 A.L.R. 635, 91 A.L.R. 1295, 125 A.L.R. 879. 
74C.J.S. Railroads § 9, 


63-1-5. [Affidavit stating amount of stock subscribed and amount paid.]| 


There must be securely attached to said articles of incorporation, an affidavit of the treasurer 
named therein, that the requisite amount of the capital stock of the intended corporation has been 
actually subscribed, and that ten percent thereof has been actually paid to him for the benefit of 
said corporation, stating the amount of stock subscribed, and the amount actually paid in. 


Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1878, ch. 1, ch. [tit.] 1, § 5; C.L. 1884, 
§ 2626; C.L. 1897, § 83808; Code 1915, § 4657; C.S, 1929, 
§ 116-105; 1941 Comp., § 74-105; 1953 Comp., § 69-1-5. 


63-1-6. Filing; effect. 

Articles of incorporation, with the powers of attorney mentioned in Section 63-1-3 NMSA 1978, 
if any such there be, and the affidavit mentioned in Section 63-1-5 NMSA 1978 shall be-filed in the 
office of the secretary of state, and thereupon, the persons who have signed the articles, and their 
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63-1-7 ‘RAILROADS AND COMMUNICATIONS 


63-1-9 


associates and succéssors, ‘shall be a body politic and comperate, by the name stated in the articles, 


for the term of years therein specified. 


History: Laws 1878, ch. 1, ch. [tit.] 1, § 6; C.L. 1884, 
§ 2627; C.L. 1897, § 3809; Code 1915, § 4667; C.S. 1929, 
§ 116-115; 1941 Comp. 9 § 74-106; 1953 Comp. «5 § 69-1-6; 
2013, ch. 75, § 35. 

Cross references. — For fee for filing certificate of 
incorporation, see 53-2-1 NMSA 1978. 

For amendment of certificate of incorporation, see 53- 
2-7 NMSA 1978. 

The 2013 amendment, effective July ry 20138, required 
that articles of incorporation with powers of attorney be 


filed with the secretary of state; added the title of the sec- 
tion; at the beginning of the section, deleted "Said", and 
after "filed in the office of the", deleted "state ee 
commission" and added "secretary of state”. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am, 
Jur, 2d Corporations § 67; 18A are Jur. 2d Corporations 
§ 208. 

18 C,J.S. Corporations § 24. 


63-1-7. Articles of ‘near poxALons certified copies. 


A copy of any articles of incorporation filed in pursuance of the provisions of this ested corti: 
fied by the secretary of state, or heretofore certified by the secretary of the territory of New Mexico, 
must be received in all courts and other places as prima facie evidence of the facts therein stated. 


History: Laws 1878, ch. 1, ch.:[tit.] 1, § 8; C.L. 1884, 
§ 2629; C.L. 1897, § 3811; Code 1915, §.4669; C.S. 1929, 
§ 116-117; 1941 Comp., § 74-107; 1953 Comp., § 69-1-7; 
2013, ch. 75, § 36. 

Compiler's notes. — For meaning of "this chapter", see 
compiler's notes to 63-1-1 NMSA 1978. 


The 2013 amendment, effective July 1, 2013, provided 
that copies of articles of incorporation certified by the sec- 
retary of state are prima facie evidence of the facts stated 
therein; added. the title of the section; after "certified by 
the", deleted "state corporation commission" and added 
"secretary of state". 


63-1-8. [Owners of capil a tnck are stockholders. ie 


The owners of shares of the capital stock of corporations formed under this Siapter shall be 


called'stockholders. 


History: Laws 1878, ch. 1, ch. [tit.] 1, § 7; C.L. 1884, 
§ 2628; C.L. 1897, § 3810; Code 1915, § 4668; C.S. 1929, 
§ 116-116; 1941 Comp., § 74-108; 1953 Comp., § 69-1,8. 

Bracketed materia]. — The bracketed material was 
inserted by the compiler and is not part of the law, 

Compiler's notes. — The 1915 Code compilers substi- 
tuted "this chapter" for "this act." 


63-1-9. [Bylaws; adoption. | 


' The term "this chapter" refers to Chapter 95 of the 1915 
Code, the provisions of which are presently compiled as 
63-1-1 to 63-1-42, 63-2-1.to 63-2-3, 63-2-6 to 63-2-17,.63- 
3-1, 63-3-2, 63-3-5 to 63-3-22, 63-3-24 to 63-3-28, 63-3-34, 
63-5- -1 to 63-5-4 and 63-6- -1 to 63-6-7 NMSA 1978. 


Every corporation formed under this chapter must, within three months after filing articles of 
incorporation, adopt a code of bylaws for its government, not inconsistent with the laws of this 
state. Bylaws may be adopted by stockholders representing a majority of all the subscribed capital 
stock, at a meeting of stockholders called for that purpose by order of the acting president, served 
upon them personally in writing, or by advertisement in some newspaper published in the county 
in which the principal place of business of the corporation is located, if there be one published 
therein, but if not, then in some paper published in some adjoining county. The time specified in 
said order for such meeting shall not be less than two weeks from the date thereof: provided, that 

the written assent of the holders of two-thirds of the subscribed capital stock shall be effectual to 
adopt a code of bylaws without a meeting of the stockholders for pA purpose. one 


History: Laws 1878, ch. 1, ch. [tit.] 2, § 1; C.L. 1884, 
§ 2630; C.L. 1897, § 3812; Code 1915, § 4670; C.S. 1929, 
§ 116-118; 1941 Comp., § 74-109; 1953 Comp., § 69-1-9. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — For meaning of "this chapter", see 
compiler's notes to 63-1-8 NMSA 1978, 


Cesua Serareriaed! — For legal Rewapapert see 14. 11-2 
NMSA 1978. 


ANNOTATIONS — 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 18A 


Am. dur, 2d Corporations §§,310, 314, 315,317. 


18 C.J. S. na 8§ 65 to 69. 
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63-1-10 ORGANIZATION AND MANAGEMENT OF RAILROADS 63-1-12 


63-1-10. [Contents of bylaws. ] 


Where no other provision is especially made by this chapter, a railroad sep raticn!: may, by its 
bylaws, provide for: 

A. the time, place and manner of caling and eoneuehias the meétings of its directors bist atoek: 
holders; 

B. the number of stockholders constituting a quorum at meetings of Aube 

C. the mode of voting by proxy at meetings of stockholders; . 

D, the time for holding annual elections for directors and the mode and manner of giving 
notice thereof; 

E. the compensation and duties of officers’ 

F. the manner of election and the tenure of office of all officers other than the directors: 

G. suitable fines for violation of bylaws, not exceeding in any casé one hundred dollars [($100)] 
for any one offense; and 

H. the mode and manner of collecting assessments, except as otherwise provided in this chapter. 


History: Laws 1878, ch. 1, ch. [tit.] 2, § 2; C.L. 1884, ° Bracketed material, — The bracketed material was 


§ 2631; C.L. 1897, § 3813; Code 1915, § 4671; C.S. inserted. by the compiler and is not part of the law. 
1929, § 116-119; 1941 Comp. +> § 74-110; 1953 Comp., Compiler's notes, — For meaning of "this chapter", see 
§ 69-1-10. compiler's notes to 63-1-8 NMSA 1978. 


63-1-11. [Book of bylaws; public inspection; amendment and repeal of 
“bylaws. | | 


All bylaws must be certified by.a majority of the directors and the secretary of the SCT BAR SGIOM 
and copied in a legible hand in a book to be kept in the office. of the secretary of the corporation, 
to be known as the book of bylaws, which shall be open to public inspection during office hours of 
each day, except holidays. When recorded, as aforesaid, the:bylaws shall take effect, unless other- 
wise therein provided. Bylaws may be amended or repealed, or new bylaws may be adopted at'an 
annual meeting, or any other meeting of the stockholders, called by the directors for that purpose, 
by a vote representing two-thirds of the subscribed capital stock; or the power to amend or repeal 
' or adopt new bylaws may, by.a similar vote, at'any.such meeting, be delegated to the board of direc- 
tors. Such power, when delegated, may be revoked by a similar vote at any regular meeting of the 
stockholders. Whenever an amendment or new bylaw is adopted, it shall be copied in the book of 
bylaws, immediately after the previous bylaws and shall not take effect until so recorded. If any 
bylaw be repealed, the fact and date of repeal nares be noted in the book of bylaws, and until so 
noted the repeal shall not take effect. 


History: Laws 1878, ch. 1, ch. [tit.] 2, § 3; C.L. 1884, ANNOTATIONS 


§ 2682; C.L. 1897, § 3814; Code 1915, § 4672; C.S. 1929, 
§ 116-120; 1941 Comp., § 74-111; 1953 Comp. § 69-1-11. Am. Jur. 2d, A.L.R. and C.wWJ.S. references, — 18A 
Bracketed material. — The bracketed material was Am. Jur. 2d Corporations §§ 317, 327 to 329. 


inserted by the compiler and is not part of the law. 18 C.J.S. Corporations §§ 65 to 69, 


63-1-12. [Management by board of directors; number; quorum; 
vacancies. | 


The corporate powers, business and property of all railroad corporations must be exercised, con- 
ducted, controlled and managed by a board of not less than five nor more than eleven directors, to 
be elected from among the stockholders, who are citizens of the United States. Unless a quorum 
be present and acting, no business performed or act done, shall be valid or binding as against the 
corporation. Vacancies in the board of directors shall be filled by appointment by the board, unless 
otherwise provided by the bylaws of the corporation. Within the limits above specified, the number 
of directors may be increased or diminished by a vote of stockholders representing two-thirds of 
the subscribed capital stock, at any annual meeting of the stockholders, 
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63-1-13 RAILROADS AND COMMUNICATIONS 63-1-16 


History: Laws 1878, ch. 1, ch. [tit.] 8, § 1; C.L. 1884, ANNOTATIONS 
§ 2633; C.L. 1897, § 3815; Code 1915, § 4673; C.S. 
1929, g 116-121; 1941 Comp., § 74-112: 1953 Comp., Am, Jur, 2d, A.L.R. and CIS, references. — 18B 
§ 69-1-12. Am. Jur, 2d Corporations §§ 1345; 1347, 13849 to 1352, 


1354 to 1858, 1400, 1401, 1470, 1471. 
19 C.JiS. Corporations §§ 272 to 274; 74 C.J.S. Rail- 
roads § 15. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


63-1-13. [Election and term of directors.] 


The directors named in the articles of incorporation shall hold their offices for one year from 
and after the date of the filing of said articles as provided in Section 63-1-6 NMSA 1978, or until 
their successors are elected and qualified; thereafter, directors must be elected annually by the 
stockholders at such time as may be provided in the bylaws of the corporation: provided, that, if no 
time be fixed in the bylaws, such elections shall be had on the first Wednesday in July of each year. 


History: Laws 1878, ch. 1, ch. [tit.] 3, § 2; C.L. 1884, ANNOTATIONS 
§ 2684; C.L. 1897, § 3816; Code 1915, § 4674; C.S. 1929 
§ 116-122; 1941 Comp., § 74-113; 1958 Comp. § 69-1-13. Am. Jur, 2d, A.L.R. and C.J.8. references, — 18B 


Am, Jur, 2d Corporations §§ 1362, 1863, 13865, 1395, 1396. 


Bracketed terial. — bracketed terial 
racketed material The bracketed material was 19 C.J.S. Corporations §§ 272 to 283, 


inserted by the compiler and is not part of the law. 


63-1-14. [Ballots; majority required; voting rights.] 


All elections of directors must be by ballot, and a vote of stockholders representing a majority 
of the subscribed capital stock shall be necessary to a choice. At all such elections, and at all other 
elections, and at all meetings of stockholders, each stockholder shall be entitled to one vote for 
each share of the capital stock owned by him. 


History: Laws 1878, ch. 1, ch. [tit.] 3, § 3; C.L. 1884, Bracketed material. — The bracketed material was 
§ 2635; C.L. 1897, § 3817; Code 1915, § 4675; C.S. 1929, inserted by the compiler and is not part of the law. 
§ 116-123; 1941 Comp., § 74-114; 1953 Comp., § 69-1-14. 


63-1-15. [Directors' organization meeting; officers; majority. ] 


The directors named in the articles of incorporation must meet within one week after the filing 
of said articles and organize by the election of the president, who shall be one of their number, a 
secretary and a treasurer; and their successors must so meet and organize immediately after their 
election, Directors must perform the duties enjoined upon them by law and the bylaws of the cor- 
poration. A majority of the directors shall constitute a board for the transaction of business, and 
every decision of a majority of the directors forming such board, made when duly assembled anit in 
session as such board, shall.be valid as a corporate act. 


History: Laws 1878, ch. 1, ch. [tit.] 3, § 4; OL. 1884, ANNOTATIONS 
§ 2636; C.L. 1897, § 3818; Laws 1899, ch. 29, § 1; Code 
1915, g 4676; CS. 1929, ’g 116-124; 1941 Comp. § 74. Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
115; 1958 Comp., § 69-1-15. Am. Jur. 2d Corporations § 219; 18B Am, Jur. 2d Corpora- 
Bracketed material. — The bracketed material was "tions §§ 1353, 1360, 1470, 1471, 1684. 


inserted by the compiler and is not part of the law. 


63-1-16. [Meetings of directors; call; notice.] 


When no provision is made in the bylaws for regular meetings of the directors and the mode of 
calling special meetings, all meetings of the directors must be called by special notice in writing, to 
be given to each director by the secretary, on the order of the president, or if there be no president, 
on the order of any two directors. Such orders and notice shall be recorded in the journal of the 
proceedings of the board of directors. 
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63-1-17 ORGANIZATION AND MANAGEMENT OF RAILROADS 63-1-18 


. History: Laws, 1878, ch, 1, ch. [tit.] 3, § 16; C.L. 1884,. ANNOTATIONS 
§ 2648; C.L. 1897, § 3830; Code 1915, § 4688; C.S, 1929, ' ; 
§ 116-136; 1941 Comp., § 74-116; 1958 Comp., § 69-1-16. | Am. Jur. 2d, A.L.R, and O.J.8. references. — 18B 
Bracketed material. — The bracketed material was Am, Jur, 2d Corporations 8§ 1452-1455, 1464, 1465, 1479. 
inserted by the compiler and is not part of the law. 19 C.J.S, Corporations §§ 294, 297, 298, 300, 301. 
Cross references. — For content of bylaws, see 63-1-10 


we 1978. 


63-1-17. [Removal of directors; call and notice of meetings; filling 
vacancy. | 


Directors may be removed from sits by a vote of stockholders holding two-thirds of the sub- 
scribed capital stock, at a general meeting held after previous notice of the time and place and of 
the intention to propose such removal. Meetings of stockholders for this purpose may be called by 
the president or by a majority of the directors, or by stockholders holding at least one-half of the 
subscribed capital stock. Such calls must be in writing and addressed to the secretary who must 
thereupon give notice of the time, place and object of the meeting, and by whose order it is called. 
If the secretary refuses to give such notice, or if there be no secretary, the call may be addressed 
directly to the stockholders, and be served as:a notice, in which case it must specify the time and 
place of meeting. The notice must be given in the manner prescribed in the bylaws. If, however, 
no provision has been made in the bylaws, then it shall-be served in the manner prescribed in 
Section 63-1-9 NMSA 1978. In case of removal, the vacancy may be immediately filled by election 
at the same meeting. 


History: Laws 1878, ch. 1, ch. [tit.] 3, § 6; C.L. 1884, Power of directors of private corporation to remove of- 
§ 2638; C.L. 1897, § 8820; Code 1915, § 4677; C.S. 1929, ficers or fellow directors, 63 A.L.R. 776. 
§ 116-125; 1941 Comp., § 74-117; 1953 Comp., § 69-1-17. 19 C.J.S. Corporations §§ 290 to 292. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur, 2d Corporations §§ 958 to 960, 963 to 966; 18B 
Am, Jur. 2d Corporations §§ 1400, 1434 to 1437. 


63-1-18. [Declaring dividends; restrictions; liability of directors. | 


The directors must not make or declare dividends, except from the surplus profits arising from 
the business of the corporation; nor must they withdraw, divide or pay to the stockholders, or any 
of them, any’part of the capital stock, nor must they create debts beyond their subscribed capital 
stock, or reduce or increase the capital stock, except as hereinafter specially provided. For a viola- 
tion of the provisions of this section, the directors under whose administration the same may have 
happened, except those who may have caused their dissent therefrom to be entered at large on the 
minutes of the proceedings of the directors at,the time, or were not present when the same did 
happen, shall be, in their individual and private capacity, jointly and severally liable to the corpo- 
ration, and to the creditors thereof in the event of its dissolution, to the full amount of the capital 
stock so divided, withdrawn, paid out or reduced or debt contracted; ‘and no statute of limitations 
shall be a bar to any suit against such directors for any sums for which they are made liable by 
this section. There may, however, be a division‘and distribution of the capital stock and property 
of the corporation which may remain after the payment of all its debts, upon the dissolution of the 
corporation or the expiration of its term of existence. 


History: Laws 1878, ch. 1, ch. [tit.] 3, § 5; C.L. 1884, ANNOTATIONS 
§ 2637; C.L. 1897, § 3819; Code 1915, § 4678; C.S. 1929 
§ 116-126; 1941 Comp, § 74-118; 1953 Comp,, § 69-1-18, Am. Jur, 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur. 2d Corporations §§ 463 to 483; 18B:Am. Jur. 2d 


Bracketed material. — The bracketed material was : 
. " . : t f Corporations §§ 1168 to 1170, 1173, 1175 to 11838, 1185. 
inserted by the compiler and is not part of the law. 18 C.l.S, Corporations §§ 188 to 192. 
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63-1-19 RAILROADS AND COMMUNICATIONS 63-1-20 


63-1-19. [Calls for installment payment of subscriptions; notice of 
assessment; publication; form; default; suit or sale of 
shares. | 


The directors may call in and demand from the stockholders the sums a them xeon pp in 
installments of not more than ten percent per month: provided, that if the whole capital stock has 
not been paid in, and the corporation is unable to meet its liabilities, or to satisfy the claims of 
its creditors, the assessment may be for the full amount unpaid; or if a less’ amount is sufficient, 
then it may be for such a percentage as will raise that amount. Notice of each assessment shall be 
given to the stockholders personally, or shall be published once a week for at least four weeks in a 
newspaper published at the place designated as the principal place of business of the corporation, 
or if none be published there, in some newspaper nearest to such place, which notice shall be sub- 
stantially in the following form: ; 

Notice is hereby given that an assessment of... dollars per share on the capital stock of. . = 
corporation is due and payable at the office of the corporation in ..,.. (and at such other places as 
the directors may designate, naming them), within thirty days from date. All stockholders are 
requested to make payment on or before that time, or such assessments will be promptly collected 
in the manner prescribed by law, and the bylaws of said corporation. 


(Signed) : ie n E 


Dede e NE HEN E OEE ESEDEE ETO FEOERPOREES HEE TEERSER OOO EERE PERO EO EERE ERE S EOE 


Secretary. 


If after such notice shall have been given, any stockholder shall make default in the payment 
of the assessment upon the shares held by him, the.same may be collected by suit in any court. of 
competent jurisdiction, in the name of the corporation; or so many of such shares may be sold ‘as 
may be necessary for the payment of the assessment on all the shares held by him. The sale of said 
shares shall be made as prescribed in the bylaws of the corporation: provided, that no sale shall 
be made except at public auction, to the highest bidder; and at such sale the person who will agree 
to pay the assessment so due, together with the expenses of advertisement and all other expenses 
of the sale, for the smallest number of whole shares, shall be deemed to be the highest bidder. All 
stock shall be liable to such sale, and all stockholders shall be liable to recovery by action at law, 
as aforesaid. 


History: Laws 1878, ch. 1, ch. [tit.] 5, § 1; C.L. 1884, . | ANNOTATIONS 


§ 2655; C.L. 1897, § 3837; Code 1915, § 4658; C.S. 1929, 

§ 116-106; 1941 Comp., § 74-119; 1953 Comp., § 69-1-19, Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Bracketed material. — The bracketed material was Am. Jur. 2d Corporations §§ 643 to 653, 660 to 680, 

inserted by the compiler and is not part of the law. 18 C.J.S. Corporations §§ 98 to 103; 74 C.J.S. Railroads 
Cross references, — For legal newspapers, see 14-11-2 § 14. . 

NMSA 1978. 


63-1-20. [Assessment remaining unpaid; requirements for new levy.) 


No assessment shall be levied while any portion of a previous one remains unpaid, unless: 

A. the power of:the corporation has been exercised in accordance with the provisions of this 
chapter, for the purpose of collecting such previous assessment; 

B. _ the collection of the previous assessment, has been enjoined; or 

C.. the assessment, falls within the first proviso contained in the preceding section [63-1-19 
NMSA 1978]. Si ee 


History: Laws 1878, ch. 1, ch. [tit.] 5, § 2; C.L. 1884, Compiler's notes. — The term "this chapter" refers to 


§ 2656; C.L. 1897, § 3888; Code 1915, § 4659; C.S. 1929, Laws 1878, ch. 1, ch. (tit.) 5, the provisions of which are 
§ 116-107; 1941 Comp., § 74-120; 1953 Comp., § 69-1-20. presently compiled as63-1-19 to 63-1-27 NMSA 1978, See 


' Bracketed material, — The bracketed material was also compiler's note to 63-1-1 NMSA 1978. 
inserted by the compiler and is not part.of the law, 
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63-1-21 ORGANIZATION AND MANAGEMENT OF RAILROADS 63-1-24 


63-1-21. [Transfer of shares sold for assessment. | 


All shares sold for assessments, as provided in Section 63-1-19 NMSA 1978 shall be transferred 
to the purchaser on the transfer book of the corporation on payment of the assessment and costs. 


History: Laws 1878, ch. 1, ch. [tit.] 5, § 3; C.L. 1884; Bracketed material. — The bracketed material: was 
§ 2657; C.L. 1897, § 3839; Code 1915, § 4660; C.S. 1929, inserted by the compiler and is not part of the law. 
§ 116-108; 1941 Comp.,, § 74-121; 1958 Comp., § 69-1-21. 


63-1-22. [Purchase by corporation of stock sold for assessments; 
procedure. | 


If, at the sale; no bidder offers the amount of the assessments, costs and charges due, the stock 
may be bid in and purchased by the corporation, through the secretary, president or any director 
thereof, at the amount of the assessments, costs and charges due; and the amount of the assess- 
ments, costs and charges shall be credited, as paid in full, on the books of the corporation, and an 
entry of the transfer of the stock to the corporation, must be made on the transfer book thereof. 
While the stock remains the property of the corporation, it shall not be assessable, nor shall any 
dividends be declared thereon; but all assessments and dividends’shall be apportioned upon the 
stock held by the stockholders of the corporation. 


History: Laws 1878, ch. 1, ch. [tit.] 5, § 4; C.L. 1884, Bracketed material. — The bracketed material was 
§ 2658; C.L. 1897, § 3840; Code 1915, § 4661; C.S, 1929, inserted by the compiler and is not part of the law. 
§ 116-109; 1941 Comp., § 74-122; 1953 Comp., § 69-1-22. 


63-1-23. [Effect of corporation purchase.| 


All purchases of its own stock made by any corporation, as provided in the last section [63-1-22 
NMSA 1978], shall vest the legal title to the same in the corporation; and the stock so purchased 
shall be held subject to the control of the stockholders, who may make such disposition of the 
same as they may deem proper, in accordance with the bylaws of the corporation, or by vote of the 
stockholders representing a majority of all the remaining shares. Whenever any portion of the 
capital stock of'a corporation is held by the corporation by purchase, as aforesaid, a majority of 
the remaining shares shall be a majority of the stock for all purposes of election, or voung on any 
question at the meeting of the stockholders. 


History: Laws 1878, ch. 1, ch. [tit.] 5, § 5; C.L. 1884, Bracketed material. — The bracketed material was 
§ 2659; C.L. 1897, § 3841; Code 1915, § 4662; C.S. 1929, inserted by the compiler and is not part of the law. 
§ 116-110; 1941 Comp., § 74-123; 1953 Comp., § 69-1-23. 


63-1-24. [Extension of time for assessment payment or stock sale; 
restrictions. | 


The dates fixed in any notice of assessment, or notice of delinquent sale, may be extended from 
time to time for not more than thirty days, by order of the directors, entered in the journal of their 
proceedings; but no order extending the time for the performance of any act specified in any notice 
shall be effectual unless notice of such extension or postponement is appended to and published 
with the notice to which the order relates. 


History: Laws 1878, ch. 1, ch. [tit.] 5, § 6; C.L. 1884, Bracketed material. — The bracketed material was 
§ 2660; C.L. 1897, § 8842; Code 1915, § 4663; C.S. 1929,. inserted by the compiler and is not part of the law. 
§ 116-111; 1941 Comp., § 74-124; 1953 Comp., § 69-1-24, 
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63-1-25 RAILROADS AND COMMUNICATIONS 63-1-28 


63-1-25. [Errors in proceedings; effect.] 


. No assessment shall be invalidated by a failure to make publication of the notice thereof, here- 
inbefore provided for, or any notice required by the bylaws of the'corporation, nor by the non- 
performance of any act required in order to enforce the payment of the same; but in case of any 
substantial error or omission in the course of proceedings for collection, all previous proceedings, 
except the levying of the assessment, shall be void, and publication shall be begun anew. 


History: Laws 1878, ch. 1, ch. [tit.] 5, § 7; C.L. 1884, Bracketed material. — The bracketed material was 
§ 2661; C.L. 1897, § 3843; Code 1915, § 4664; C.S..1929, ._ inserted by the compiler and is not part of the law. 
§ 116-112; 1941 Comp,, § 74-125; 1953 Comp., § 69-1-25. ‘ 


63-1-26. [Actions to recover stock sold for assessments; restrictions. |] 


No action shall be sustained to, recover stock sold for delinquent assessments, upon the ground 
of irregularity in the assessment, irregularity or defect in the notice of sale, or in the sale, unless 
the party seeking to maintain such action first pays or tenders to the corporation, or the party 
holding the stock sold as the case may be, the sum for which the same was sold, together with all 
subsequent assessments which may have been paid thereon, and interest on such sums from the 
time they were paid; and no such action shall be sustained unless the same shall be commenced by 
the filing of a complaint and the issuing of a summons thereon within six months after such sale 
shall have been made. 


History: Laws 1878, ch. 1, ch. [tit.] 5, § 8; C.L. 1884, ~Bracketed material. — The bracketed material was 
§ 2662; C.L. 1897, § 3844; Code 1915, § 4665; C.S. 1929, inserted by the compiler and is not part of the law. 
§ 116-113; 1941 Comp., § 74-126; 1953 Comp., § 69-1-26. 


63-1-27. [Proof of publication of assessment or stock sale for default in 
payment. | | 


The publication of notices required by Section 63-1-19 NMSA, 1978 or by the bylaws of the cor- 
poration may be proved by the affidavit of the printer, foreman or principal clerk of the newspaper 
in which the same shall have been published; and the affidavit of the secretary or auctioneer shall 
be prima facie evidence of the time.and place of sale, of the quantity and particular description of 
the stock sold, and to whom and for what price and of the fact of the purchase money being paid. 
The affidavits must be filed in the office of the corporation, and copies of the same, certified by the 
secretary under the corporate seal shall be prima facie evidence of the facts therein stated, in all 
courts and other places. 


History: Laws 1878, ch. 1, ch. [tit.] 5, § 9; C.L. 1884, Bracketed material. — The bracketed material was 
§ 2663; C.L. 1897, § 3845; Code 1915, § 4666; C.S.. 1929, inserted by the compiler and is not part of the law. 
§ 116-114; 1941 Comp., § 74-127; 1953 Comp., § 69-1-27. 


63-1-28. [Stock shares; nature; transfer; restrictions. ] 


Shares of the capital stock of any railroad corporation shall be personal property, and may be 
transferred, by endorsement, by the signature of the proprietor, or his attorney, or legal repre- 
sentative and delivery of the certificate; but such transfer shall not be valid, except between the 
parties thereto, until the same shall have been entered upon the transfer book of the corporation 
so as to show the names of the parties by, and to whom, transferred, the number or designation of 
the shares and the date of transfer: provided, no stock shall be transferred upon the transfer book 
of the corporation until all previous assessments thereon shall have been fully paid in, nor shall 
any such transfer be valid except as between the parties thereto, unless at least twenty percent 
shall have been paid thereon, and certificates issued therefor, and the transfer sak ish by the 
board of directors, except by consent of the board of directors. 
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63-1-29 ORGANIZATION AND MANAGEMENT OF RAILROADS 63-1-31 


History: Laws 1878, ch. 1, ch. [tit.] 4,;§ 1; C.L. 1884, -- af ; _ ANNOTATIONS 

§ 2651; C.L. 1897, § 8833; Code 1915, § 4691; C.S. 1929, _, ) 

§ 116-139; 1941 Comp., § 74-128; 1953 Comp., § 69-1-28._ Am. Jur. 2d, ALR. and C..8, references. — 18A 
Bracketed material. — The bracketed material was Am. Jur. 2d Corporations §§ 681, 682, 715 to 718. 


inserted by the compiler and is not part of the law. _18,C.J.S. Corporations §§ 150 to 188. 
Compiler' s notes. — The 1915 Code compilers substi- eg! OT AL 

tuted "railroad corporation for’ ‘corporation formed under 

this act." ee Zid le fo 


63-1-29. [Issuance of stock certificates. ] 


Certificates for stock, when fully paid up, signed by the president and secretary, shall be issued 
to the owners thereof, and provision may be made in the bylaws for issuing certificates prior to full 
payment, under such restrictions, and for such cen as s the bylaws aisy provide. 


History: he a 1878, pe 1, es [tit. 14 4, § 2; C.L, 1884,... “Bracketed material, — The bracketed material was 
§ 2652; C.L. 1897, § 3834; Code 1915, § 4692; C.S, 1929, ..nserted by the compiler and is not part of the law, 
§ 116-140; 1941 Comp., § "74-129; 1953 Comp., § 69-1-29. “ 


63-1-30. [Transfer of nonresident's shares of stock. |] 

When shares of stock are owned by persons residing out of the state, the president, secretary or 
directors of the corporation, before entering any transfer thereof on the books, or issuing a certifi- 
cate therefor to the transferee, may require from the attorney or agent of the nonresident owner, 
or from the person claiming under the transfer, an affidavit or other evidence that the nonresident 
owner was alive at the date of the transfer, and that his signature to the transfer is genuine; and 
if such affidavit or other satisfactory evidence be not furnished, may require from the attorney, 
agent or claimant, a bond. of indemnity with two sureties, satisfactory to, the board of directors; or 
if not so satisfactory, then one approved by a district‘or county judge of the county in which the 
principal office of the corporation is situated, conditioned to protect and indemnify the corporation 
against any liability to the nonresident owner or his or her legal representatives, in case of his 
or her death before the transfer, and if such affidavit or other evidence, or bond, be not furnished 
when required as herein provided, neither the corporation, nor any officer thereof, shall be liable 
for refusing to enter the transfer on the books of the corporation. 

No person holding stock as executor, guardian or trustee, or holding it as collateral security or in 
pledge, shall be personally subject to any liability as a stockholder of the company; but the person 
pledging the stock shall be considered as holding the same and shall be liable as a stockholder 
accordingly; and the estate and funds in the hands of the executor, administrator, guardian or 
trustee, shall be liable in like manner to, the same extent as testator or intestate, or as the ward or 
person interested in the trust fund would have been if he had been living and competent to act-and 
hold the stock in his own name. 


History: Laws 1878, ch. 1, ch, [tit.] 4, § 4; C.L, 1884, Bracketed material. — The. bracketed material was 
§ 2654; C.L. 1897, § 3836; Laws 1899, ch. 29, § 4; Code inserted by the compiler and is not part of the law. 
1915, § 4694; C.S. 1929, § 116-142; 1941 Comp. ‘9 74- 
131; 1953 } Comp. + § 69- 131, 


63-1-31. [Call for stockholders' meting hen authority is lacking; 
warrant of magistrate.]. 


Whenever, from any cause, there is no person authorized to call or preside at a meeting of 
the stockholders, any justice of the peace. [magistrate] of the county where the principal place 
of business of the corporation.is established, may, on written application of three or more of the 
stockholders, issue.a warrant to,one of the.stackholders directing him to call a meeting of the 
stockholders, by. giving the notice required in other cases; and,said justice [magistrate] may in 
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63-1-32 RAILROADS AND COMMUNICATIONS 63-1-34 


the same warrant direct such stockholder to preside at such meeting until a clerk is chosen and 
qualified, if there is.no other officer present legally authorized to preside thereat. 


History: Laws 1878, ch. 1, ch. [tit.] 3, § 7; C.L. 1884, 
§ 2639; C.L. 1897, § 3821; Code 1915, § 4679; C.S. 1929, 
§ 116-127; 1941 Comp., § 74-132; 1953 Comp., § 69-1-32. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The office of justice of the peace was abolished, and the 
jurisdiction, powers and duties were transferred to the 
magistrate court, See 35-1-38 NMSA 1978. 


ANNOTATIONS 


‘Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur. 2d Corporations §§ 958, 989. 


63-1-32. [Quorum for stockholders! meeting; adjournment; record. |] 


At all meetings of the stockholders for any purpose, a majority of the subscribed capital stock 
must be represented by the holders thereof, in person or by proxy, in writing. Every person act- 
ing thereat, in person, or by proxy, or by representative, must be a.bona fide stockholder, hav- 
ing stock in his own name on the stock books of the corporation, at least ten days prior to the 
meeting. Any election or vote had, other than in accordance with the provisions of this chapter, 
shall be voidable at the instance of absent stockholders, and may be set aside upon petition to 
the district court for the county where the same was had. Any regular or called meeting of the 
stockholders may be adjourned from day to day, or from time to time, if, for any cause, there are 
not present stockholders representing a majority of the subscribed stock, or no election or major- 
ity vote had. Such adjournments, and the reasons therefor, shall be noted in the minutes of the 
proceedings of the meeting, which shall be recorded 1 in the journal of proceedings of the board of 
directors. 


History: Laws 1878, ch. 1, ch. [tit.] 38, § 8; C.L. 1884, 
§ 2640; C.L. 1897, § 3822; Code 1915, § 4680; C.S. 1929, 
§ 116-128; 1941 Comp., § 74-133; 1953 Comp., § 69-1-33. 

Bracketed material. — The ‘bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The term "this chapter" refers 
to Laws 1878, ch. 1, ch. (tit.) 3, the provisions of which 
are presently compiled as 63-1-12 to 63-1-18 and 63-1-31 


to 63-1-40 NMSA 1978. See also compiler’ s note to 63-1-1 
NMSA 1978, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur. 2d Corporations §§ 993 to 998, 1012 to 1014, 1026, 
1029, 1069; 18B Am. Jur. 2d Corporations 8§ 1372, 1373. 

18 CJS. Corporations § 213. 


63-1-33. [Postponement of election. | 


If from any cause an election does not take place on the day appointed in'the bylaws, or if no 
day be appointed in the bylaws, then on the day appointed in Section 63-1-13 NMSA 1978, it may 
be held on any day thereafter as is provided for in such bylaws, or to which such election may be 
adjourned or ordered by the directors. If an election has not been held at the appointed time, and 
no adjourned or other meeting for the purpose has been ordered by the directors, a meeting may be 
called by the stockholders, as provided in Section 63-1-17 NMSA 1978. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1878, ch. 1, ch. [tit.] 3, § 10; C.L. 1884, 
§ 2642; C.L. 1897, § 3824; Code 1915, § 4682; C.S, 1929, 
§ 116-130; 1941 Comp., § 74-135; 1953 Comp., § 69-1-35. 


63-1-34. [Court review of elections; notice. ] 


Upon the application of any person or body corporate aggrieved by any election held by any 
railroad corporation, or any proceedings thereof, the district judge of the district in which such 
election has been held must proceed forthwith, summarily to hear the allegations and proofs of the 
parties, or otherwise inquire into the matters complained of; and thereupon confirm the election, 
order a new one or direct such other relief in the premises a8 accords with right and justice. Before 
any proceedings are had under this section, five days' notice thereof must be given to the adverse 
party, or those to be affected thereby. 
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63-1-35 ORGANIZATION AND MANAGEMENT OF RAILROADS 63-1-38 


History: Laws 1878, ch. 1, ch. [tit.] 8, § 11; C.L. 1884, ANNOTATIONS 

§ 2648; C.L. 1897, § 3825; Code 1915, § 4683; C.S, 1929 

§ 116-181; 1941 Comp.,, § 74-186; 1953 Comp., § 69-1-36. Am, Jur, 2d, A.L.R. and C.J.S. references. — 18A 
Bracketed material. — The bracketed material was Am. Jur, 2d Corporations § 1159. 


inserted by the compiler and is not part of the law. 


63-1-35. [Waiver of notice of stockholders' meeting. ] 


When all the stockholders are present at any meeting, however called or notified, and sign a 
written. consent thereto, on the record of such meeting, the doings of such meeting shall be as valid 
as if had at a meeting otherwise legally called and noticed. 


History: Laws 1878, ch. 1, ch. [tit.] 3, § 13; C.L. 1884, ; : ANNOTATIONS 


§ 2645; C.L. 1897, § 3827; Code 1915, § 4685; C.S, 1929 

§ 116-133; 1941 Comp., § 74-137; 1953 Comp, § 69-1-37, Am, Jur, 2d; ALR. and C.J.S. references. — 18A 
Bracketed material. — The bracketed material was Am, Jur. 2d Corporations §§ 980, 981; 18B Am. Jur. 2d 

inserted by the compiler and is not part of the law. Corporations § 1370. 


18 C.J.S. Corporations § 212. 


63-1-36. [Validity of proceedings where notice of meeting is waived.] 


The stockholders, when assembled, as provided in the last section [63-1-35 NMSA 1978], may 
elect officers to fill all vacancies then existing, and may act upon such other business as may law- 
fully be transacted at regular meetings of the stockholders. 


History: Laws 1878, ch. 1, ch. [tit.] 3, § 14; C.L. 1884, Bracketed material. — The bracketed material was 
§ 2646; C.L. 1897, § 8828; Code 1915, § 4686; C.S. 1929, inserted by the compiler and is not part of the law. 
§ 116-184; 1941 Comp., § 74-188; 1953 Comp., § 69-1-38, 


63-1-37. [Place for stockholders' meeting. ] 


The meetings of stockholders must be held at the office or principal place of business of the 
corporation: provided, that nothing in this chapter shall be construed to prevent or prohibit any 
railroad corporation from holding the meetings of its stockholders or board of directors at the 
principal place of business of such corporation in any other state or territory where a majority of 
the stock of such corporation is held or owned therein. 


History: Laws 1878, ch. 1, ch. [tit.] 3, § 15; C.L. 1884, For meaning of "this chapter", see compiler's notes to 63- 
§ 2647; C.L. 1897, § 3829; Laws 1899, ch. 29, § 2; Code 1-8 NMSA 1978. 
1915, § 4687; C.S. 1929, § 116-135; 1941 Comp., § 74- 


189; 1953 Comp., § 69-1-39. ; ANNOTATIONS . 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
inserted by the compiler and is not part of the law. Anemia Corporations 88 956, 957. 


Compiler's notes. — The 1915 Code compilers substi- 
tuted "this chapter" for "this act." 


63-1-38. [Change of principal place of business. | 


Every railroad corporation may change its principal place of business from one place to another 
in the same county, or from one city or county to another city or county within this state. Before 
such change is made, the assent, in writing, of the holders of two-thirds of the subscribed capital 
stock must be obtained and filed in the office of the secretary of the corporation, When such con- 
sent is obtained and filed,.notice of the intended removal or change must be published at least 
once a week for three successive weeks, in some newspaper published in the county wherein said 
principal place of business is situated, if there is one published therein; if not, in a newspaper 
published in an adjoning [adjoining].county, gving [giving] the name of the county or city or town 
where it .is situated, and that to which it is intended to remove it: 
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63-1-39 RAILROADS AND COMMUNICATIONS 63-1-40 


History: Laws 1878, ch. 1, ch. [tit.] 3, § 17; C.L. 1884, »’Cross references. — For legal newspapers, see 14-11-2 
§ 2649; C.L. 1897, § 3831; Code 1915, § 4689; C.S. 1929, NMSA 1978. 
§ 116-137; 1941 Comp., § 74-140; 1953 Comp., § 69-1-40. et 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


63-1-39. [Corporate records; debts of corporation; minutes of all 
meetings; list of stockholders; stock transfer book.] | 


The directors must cause a book to be kept by the secretary to be called, record of corporation 
debts, in which the secretary shall record all written contracts of the directors, and a succinct state- 
ment of the debts of the corporation, the amount thereof and to whom contracted, which book shall 
at all times be open to inspection by any stockholder or other party in interest. When any contract 
or debt shall be paid or discharged, the secretary shall make a memorandum thereof in the mar- 
gin, or in some other convenient place in the record where the same is recorded. They must ‘also 
cause a complete record:to be kept by the secretary, of the proceedings of all meetings of the board 
of directors and of the stockholders, in a book provided specially for that purpose. Such record 
must show the name of each director present at the opening of each meeting of the board and at 
what stage of the proceedings any director not present at the opening appeared, and also at what 
stage of the proceedings any director may absent himself on leave or otherwise. The record must 
also show the name of each director voting against any proposition, whenever any director may re- 
quire the same to be placed upon the record. Prior to the adjournment of each meeting of the board 
or of the stockholders, as the case may be, the record of the proceedings of such meeting must be 
read and approved. The directors must also cause such other books to [be] kept by the secretary as 
may be deemed necessary, or prescribed by the directors, in which all the business transactions of 
the corporation must be plainly and accurately entered and kept; also’a book to:be labeled, book 
of stockholders, which shall contain the names of all persons alphabetically arranged, who are, or 
shall have been, stockholders of the corporation, showing their places of residence, if known, the 
number of shares of stock held by them respectively, the time when they, respectively, became the 
owners of such shares, the amount of cash actually paid to the company by them respectively for 
their stock and also the time when .they may have ceased to be stockholders, Said book of stock- 
holders, during the office hours of the secretary, shall be open to the inspection of stockholders and 
creditors of the corporation.and. their personal representatives, The directors must also cause to 
be kept by the secretary a book to be labeled, transfer book, in which all transfers. of stock must 
be entered. Said transfer book, shall be received in all courts and places as prima facie evidence of 
the facts therein stated. 


History: Laws 1878, ch, 1, ch. [tit.] 8, § 18; C.L. 
1884, § 2650; C.L. 1897, § 8832; Code 1915, § 4690; C.S, 
1929, § 116-188; 1941 Comp., § 74-141; 1953 Comp., 
§ 69-1-41. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Use of oral testimony where no records kept. — 
Although this section requires the record of proceedings 
of directors to be nro ina peor te book, the admission of 


oral testimony of the chief engineer of a railway company 
to prove adoption by the board of directors of a proposed 
railway line was not error, no record of the adoption hav- 
ing been made. Denver & Rio Grande R.R. Co. v. Arizona 
& Colo, R.R. Co., 233 U.S. 601, 34 S. Ct. 691,58 L. Ed. 
1111 (1914), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am, Jur. 2d Corporations 8§ 333 to 338, 348 to 352, 357 to 
362, 715, 951, 952, 1029 to’ 1031; 18B Am; dur. 2d Corpora- 
tions § 1479. 

18 C.J,S. Corporations §§ 65, 179, 214. 


63-1-40. [False entries or reports; liability. 


Any officer of a railroad corporation who wilfully gives a certificate, or wilfully makes an official 
report, or gives public notice, or makes an entry in any of the records or books of the corporation 
concerning the corporation or its business, which is false in any material representation, shall be 
liable for all'the damages resulting therefrom, to any person injured thereby; and if two or’ more 
officers unite or participate in the commission of any of the acts herein designated, they shall be 
jointly and severally liable for such damages. 
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63-1-41 ORGANIZATION AND MANAGEMENT OF RAILROADS 63-1-42 


History: Laws 1878, ch. 1, ch. [tit.] 3, § 12; C.L. 1884, Bracketed material. — The bracketed material was 
§ 2664; C.L. 1897, § 3826; Code 1915, § 4684; C.S. 1929, inserted by the compiler and is not part of the law. 
§ 116-132; 1941 Comp., § 74-142; 1953 Comp., § 69-1-42. 


63-1-41. [Annual report to public regulation commission. ] 


Every railroad corporation must make’ an annual report to the state corporation. commission 
[public regulation commission] of the operations of the year ending on the thirty-first day of 
December, which report shall be verified by the president or general superintendent, and the sec- 
retary and treasurer of the corporation. Such report must be filed in the office of said commission 
on or before the first day of March next ensuing, and shall state: 

A. the capital stock, and the amount thereof actually paid in; 

B. the amount paid for the purchase of lands for the construction of the road, for buildings, 
engines and cars, respectively; 

C. the amount and nature of the indebtedness of the corporation, and the amount due to it; 

D. the amount received for the transportation of passengers, property, mails, express matter, 
respectively, and the amount received from any other sources; 

E. the amount of freight transported, specifying the quantity in tons; 

F. the amount paid for the repair of engines, cars, buildings and other expenses, in gross, show- 
ing the current expense of running its road; 

G. the number and amount of dividends, and when paid; 

H. the number of engine houses and shops, of engines and cars and their character. 


History: Laws 1878, ch. 1, ch. [tit.] 8, § 22; C.L. 1884, Compiler's notes, — The 1915 Code compilers substi- 
§ 2686; C.L. 1897, § 3875; Code 1915, § 4695; C.S. 1929, tuted "state corporation commission" and "said commis- 
§ 116-143; 1941 Comp., § 74-143; 1953 Comp., § 69-1-43. sion" for "secretary of this territory" in the preliminary 

Bracketed material. — The bracketed material was paragraph to be consistent with N.M. Const., art. XI, § 6. 
inserted by the compiler and is not part of the law. Article XI, § 6 was repealed and a new Article XI, § 1 was 

Laws 1998, ch. 108, § 80 provided that references to the adopted effective January 1, 1999 creating the public reg- 
state corporation commission be construed as references ulation commission. 


to the public regulation commission, 
Cross references. — For Corporate Reports Act, see 
§3-5-1 to 53-5-9 NMSA 1978. 


63-1-42. Change of name. 


Any corporation formed under the laws of this state may at any time by resolution of its stock- 
holders, at a regular or special meeting, change its corporate name. After the resolution has been 
adopted, the president of the company or corporation seeking to change its name, and the sec- 
retary thereof, shall sign a certificate, attested with the seal of the company, which shall state, 
substantially, that the company or corporation, by resolution duly adopted, agreed to change the 
original corporate name of the corporation, to whatever name has been agreed on, and under the 
new corporate name the corporation proposes, from and after the date of the certificate, to do, carry 
on and transact all business pertaining to the corporation, which shall be filed in the office of the 
secretary of state, and immediately upon the filing of the certificate, the name of the corporation 
shall be changed to the name set forth in the certificate. 


History: Laws 1871-1872, ch. 18, § 8; C.L. 1884, second sentence, after "filed in the office of the", deleted 


§ 2708; C.L. 1897, § 3897; Code 1915, § 4732; C.S, 1929, "state corporation commission" and added "secretary of 
§ 116-701; 1941 Comp., § 74-144; 1953 Comp., § 69-1- state". | 
44; 2013, ch. 75, § 37. 
The 2013 amendment, effective July 1, 20 13, required on ANNOTATIONS 
that a certificate of name change be filed with the secre- Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
tary of state; added the title of the section;'and in the Am. Jur. 2d Corporations §§ 287, 288. 
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63-2-1 RAILROADS AND COMMUNICATIONS 63-2-1 


ARTICLE 2 


Powers and Construction of Roads 


Sec. , ie 4 See. 42" 2 ew 
63-2-1. Corporate powers. 63-2-11. Repealed. 
63-2-2.'/Additional powers. '63-2-12; Aiding other roads; operating penny assent of 
63-2-3. Sale to railroad of property of infant or insane by - stockholders. 
person; approval by probate court. 63-2-13. Corporate power under former acts. 
63-2-4. Power to use highway, air and water transports; - 63-2-14. Extensions into other states; power to purchase, 
limitations. lease and sell. 
63-2-5. Methods of exercising rights and powers. ' 63-2-15. Extensions, branches, sidings anid switches of 
63-2-6. Power to borrow, purchase and mortgage. ; foreign companies; eminent domain. . 
63-2-7. State lands; granting right-of-way over and right 63-2-16. Foreign roads; extensions; certificate to be filed; 
to appropriate water thereon. . time for commencement and completion. 
63-2-8. Municipalities may grant use of streets. 63-2-17. Repealed. 
63-2-9, Location maps to be filed. 63-2-18. Peace officers; appointment; bond; no authority 


63-2-10.. Commencement and completion of road. hte om ene, labor troubles. 


63-2-1. [Corporate powers.] 


Every railroad corporation as such shall have power: 

A. of succession by its corporate name for the period limited in its articles of incorporation; 

B. to sue and be sued in any court; 

C. to make and use a common seal, and alter the same at pleasure; 

D. to acquire, purchase, hold and convey such real and personal estate as the PUTRORCA of the 
corporation may require; 

E. to appoint such subordinate officers or agents as the usineds of the corporation may feéniiive, 
and to allow them suitable compensation; 

F. to make bylaws, not inconsistent with any existing law, for the management of its RUSGIRESS 
and property, the regulation of its affairs and for the transfer of its stock; 

G. to admit stockholders and to sell their stock or shares for the payment of assessments or 
installments; 

H. to construct, tApistbalt and operate telegraph lines in connection with its railroad and 
branches; 

I. to enter into any obligations or contracts necessary or convenient to the transaction of its or- 
dinary affairs, or for carrying out the purposes of the corporation; and generally, such corporation 
shall have and possess, for the purpose of construction, maintaining and operating its railroads 

and telegraph lines, and carrying on its business, all the rights, powers and privileges which are 
enjoyed by natural persons; 

J. to construct such branches from its main line or intermediate branches as it may from time 
to time deem necessary to increase its business and accommodate the trade or travel of the public. 


History: Laws 1878, ch. 1, ch. [tit.] 6, § 1; C.L. 1884, “Am, Jur. 2d, A.L:R. and CJS. references. — 18B 
§ 2664; C.L. 1897, § 3846; Laws 1899, ch. 29, § 3; Code Am. Jur. 2d Cérpovaticrié §§ 1990 to 2008; 65 Am. Jur. 2d 
1915, § 4696;.C.S. 1929, § 116-201; 1941 Comp., § 74- » “Railroads § 12)’. 


201; 1958 Comp., § 69-2-1. Right to give exclusive privilege of soliciting patronage 
Bracketed material. — The bracketed material was at railroad stations or on trains, 15 A.L.R. 356. 
inserted by the compiler and is not part of the law. Injunction against repeated or continuous trespasses on 


railroad property, 32 A.L.R. 544, 60 A.L.Ri2d 310. 
OTS AINE Proper remedy for interference with rt pe ap 47 
Trustees in bankruptcy subject to franchise tax. A.L.R, 563. : : 
— Trustees in bankruptcy of a foreign corporation are Power of corporation abet expiration or forfeiture of its 
subject to a state franchise tax for doing business or con- charter, 47 A.L.R. 1288, 97 A.L.Rv477. 


tinuing in business exactly the same as if the bankrupt Right of railroad company to use right-of-way for hous- 

corporation was conducting the business. Lowden v. SCC, ing or boarding employees or others, 59 A.L.R. 1287. 

1938-NMSC-016, 42 N.M. 254, 76 P.2d 1139, Right of railroad company to use or grant use of land in 
Common seal may be altered by board of direc- right-of-way for other than railroad purposes, 94 A.L.R. 


tors only, and not by the corporation solicitor. Saxton v. 522, 149 A.L.R. 378. 


Texas, Santa Fe & N.R.R., 1888-NMSC-006, 4 N.M. (Gild.) 
378, 16 P 851. 


16 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


63-2-2 POWERS AND CONSTRUCTION OF ROADS 63-2-2 


Adverse possession or prescription nature, and extent »» What losses are within clause of contract purporting to 
of interest acquired by railroad in right-of-way by, 127 relieve the railroad from liability, 2 A,L.R.2d 1074. 


A.L.R, 517. 74 C.J.S, Railroads § 16. 
Title or interest acquired by railroad in exercise of emi- ms or 
nent domain as fee or easement, 155 A.L.R, 381. 


63-2-2. Additional powers. 


In addition to those powers enumerated in Section 63-2-1 NMSA 1978, every railroad corpora- 
tion shall have the following powers: 

A. to causé such examinations and surveys to be made as may be necessary to the selection of 
the most suitable routes for its railroad and telegraph lines, and for that purpose, by its officers 
and agents, to enter upon the lands and waters of the state, of private persons and of private and 
public corporations, subject, however, to responsibility for all damages that it may do thereto; 

Bw to take; hold and convey, by'deed or otherwise, the same‘as a natural person, such voluntary 
grants and donations of real and personal property as may be made to aid the construction and 
maintenance and to‘provide for the 2 pottinetigh of its railroad’ and ee liries, or either 
thereof; 

C.° to purchase and, by wolwintary weahew and donations, to receive arid tale and, by its officers, 
engineers, surveyors and agents, to enter upon, possess, hold and use in any manner it may deem 
proper all such lands and other property as its directors may deem necessary, proper and conve- 
nient for the construction, maintenance and operation of its railroad and telegraph lines, or either 
thereof, and for the erection of stations, depots, water tanks, side tracks, turnouts, turntables, 
yards, workshops, warehouses and for all other epee necessary or convenient to the corpora- 
tion in'the transaction of its business; 

D. to lay‘outits railroad and branches, not exceeding two hundred feet wide, and to construct 
and maintain the same, with single or double track, with such appendages as its directors may 
deem necessary for the convenient use thereof. For the purpose’ of making embankments, excava- 
tions, ditches, drains, culverts and the-like and of procuring timber, stone, gravel and other materi- 
als for the proper construction and security of its railroad and branches, the corporation may take 
and occupy as much more land.as its directors may deem ‘necessary or convenient for the Sauer 
aforesaid; 

EK. to construct its santdinae and telegraphs across, along or upon any stream’ of water, volte 
course, street, avenue or highway or across any railway, canal, ditch or flume that its railroad and 
telegraph, or either thereof, shall intersect, cross or run along; but the corporation’shall restore 
such ‘stream, water courses, streets, avenues, highways, railways, canals, ditches and flumes, so 
intersected, to their former state, as near as may be, so as not to unnecessarily impair their use or 
injure their franchises. Wherever its road crosses a navigable stream or body of water, the bridge 
shall be constructed with a draw, if a draw is necessary, to avoid iaotedy 2 the navigation of such 
stream or body of water; 

F. to cross, intersect, join and unite its plone with any nbdion Pdilvoada that have Kesh con- 
structed or that may be constructed ‘at any point on the routes thereof, and upon the grounds of 
such other railroad companies, with the necessary turnouts, sidings and switches and such other 
conveniences and appliances as may be necessary to make and complete the crossings, intersec- 
tions and connections. Such other railroad companies shall unite with the directors of the corpora- 
tion in making the crossings, intersections and connections and shall grant the facilities therefor 
upon such’terms and conditions as may be agreed upon between them; but if'they are unable: to 
agree upon the compensation to be made therefor or the points at which or the manner in which 
such crossings, intersections and connections shall be made, the same shall be ascertained, deter- 
mined and declared in the manner and by’the proceedings hereinafter provided for the taking of 
private property for the use of the corporation; 

G. to purchase or take by donation or otherwise, land, cuales stone, gravel or other materials 
to be used in the construction and maintenance of its railroads and telegraphs, or either thereof, 
and if the same-cannot be obtained by agreement with the owners thereof, to take the same by the 
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proceedings and in the manner hereinafter provided for the taking of private property for the use 
of the corporation; 

H. to take, transport, carry and convey persons and property on its railroads. by the force and 
power of steam, of animals or any other mechanical power, or by any combination thereof, and to 
collect and receive tolls or compensation therefor; 

I. to erect and maintain all necessary and convenient buildings, stations, depots, watering 
places, fixtures and machinery for the accommodation of its passengers, freight and business and 
to obtain and hold, by purchase, donation or, condemnation as hereinafter provided, Jenists and 
other property necessary therefor; 

J. to take, possess and enjoy, by purchase, donation or condemnation, such natural springs and 
streams of water, or so much thereof as may be necessary for its uses and purposes in operating 
its railroad, together with the right of way thereto for pipes, ditches, canals or aqueducts for the 
conveyance thereof; 

K. to regulate the time and manner in which passengers and property shall be transported 
over its roads and the tolls or compensation to be paid therefor; provided that it shall be unlawful 
for such, corporation to charge more than six cents ($.06) per-mile for each passenger and fifteen 
cents ($.15) per mile for each ton of two thousand pounds, or forty cubic feet, of freight transported 
on its roads; provided, further, that in no case shall such corporation be required to receive less 
than twenty-five. cents ($.25) for any one lot of freight for any distance; provided, further, that 
such corporation shall not be required to transport domestic animals, nitroglycerine compounds, 
gunpowder, acids, phosphorous and. other explosive or destructive combustible materials except 
upon such terms, conditions and rates of freightage as its board of directors may from time to time 
prescribe and establish; 

L. to regulate the force and speed of its locomotives, cars, trains or other machinery fe on 
its roads and to establish, execute and enforce all needful.and proper rules and regulations for the 
management of its trains, the conduct of its business and to secure the safety, comfort and good 
behavior of its passengers and employees and agents and for the prevention and suppression of 
gambling of every kind and description on its cars or within its depots or station grounds; 

M.. to expel from its cars at any stopping place, using no more force than may be necessary, 
any passenger who, upon demand, refuses to pay the passenger's fare or behaves in a rude, riotous 
or disorderly manner toward other passengers or the employees of such corporations in charge of 
such cars or, upon the passenger's attention being called thereto, persists in violating the rules of 
the corporation against gambling upon its cars; 

N. . to borrow on the credit of the.corporation and under authority of its board of directors or in 
such manner as the board may prescribe under regulation; resolution or otherwise such sums of 
money as may be necessary for constructing and equipping its railroad and telegraph lines or for 
making extensions or additions thereto or betterments or improvements thereof or for funding or 
refunding its outstanding indebtedness or retiring its obligations and for such other purposes as 
may be deemed proper in the conduct of its business or in the execution of its powers and to issue 
and dispose of its bonds and promissory notes or obligations therefor in denominations of not less 
than one hundred dollars ($100) or any multiple thereof and at a rate of interest not exceeding 
ten percent per year and for such amounts as the board of directors may deem proper, although in 
excess of its capital stock. To secure the payment of such bonds, notes or obligations or the bonds 
or obligations of any other corporation that may be issued in its interest, or for any of the above 
purposes or to raise funds therefor, it may mortgage or convey in trust its corporate property or 
any part: thereof and the rights, privileges, audi and franchises in connection therewith or ap- 
purtenant thereto; 

O.. to grant to any railroad:corporation the right to use in common with it its railroad and tele- 
graph lines or any part thereof. In making such grants and in agreeing upon and prescribing the 
terms and conditions thereof and the amount and nature of the consideration therefor, such corpo- 
ration shall have all the rights, powers, capacities and abilities that are enjoyed by natural persons; 

P. -to take grants of the right to use in common railroad and telegraph lines of other railroad 
corporations and, in taking and receiving such grants, to have and enjoy the same rights, powers, 
capacities and abilities that are granted in Subsection O of this section; 
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Q. to change the line of its road, in whole or in part, whenever a majority of its directors may 
so determine; provided no such change shall vary the general route of such road.as described in its 
articles of incorporation. The land required for such new line may be acquired by contract with the 
owners thereof or by condemnation, as provided by law, as in the case of the original line; 

R. to increase or diminish its capital stock if at any time it appears that the amount thereof, 
as fixed in its articles of incorporation, is either more or less than is actually required for con- 
structing, equipping, operating and maintaining its road and telegraph lines. Such increase or 
decrease shall not be made except by a vote of stockholders representing at least two-thirds of 
the subscribed capital stock. A certified copy of the proceedings of the meeting and its action in 
the premises, under the seal of the corporation, shall be filed in the office of the secretary of state 
and be, by the secretary of state, attached to the articles of incorporation on file in the secretary of 
state's office; and 

S. to consolidate with one or more railroad corporations or under the laws of any other state 
or territory, its capital stock, properties, roads, equipments, adjuncts, franchises, claims, demands, 
contracts, agreements, obligations, debts, liabilities and assets of every kind and description upon 
such terms and in such manner as may be agreed upon by the respective boards of directors; pro- 
vided no such consolidation shall take effect until it has been ratified and confirmed.in writing by 
stockholders of the respective corporations representing three-fourths of the subscribed capital 
stock of their respective corporations. In case of such consolidation, articles of incorporation and 
consolidation shall be prepared setting forth: 

(1): the name of the new corporation; 

(2) the purpose for which it is formed; 

(3). the place where its principal business is to be transacted; 

(4) the term for which it is to exist, which shall not exceed fifty years; 

(5) ‘the number of its directors, which shall not be less than five nor more than eleven, and 
the names and residences of the persons appointed to act as such until their successors are elected 
and qualified; 

(6) the amount of its capital stock, aa shall not exceed the amount actually required 
for the purposes of the new corporation, as estimated by competent engineers, and the number of 
shares into which it is divided; 

(7). the amount of stock actually subscribed and by whom; 

(8) the termini of its road and branches; 

(9) the estimated length of its road and branches; 

(10) that at least ten percent of its subscribed capital stock has been paid in; 

(11). the names of the constituent corporations and the terms and conditions of consolida- 
tion in full. The articles.of incorporation and consolidation shall be signed and countersigned by 
the presidents and secretaries of the several constituent corporations and sealed with their corpo- 
rate seals. There shall be annexed thereto memoranda of the ratification and confirmation thereof 
by the stockholders of each constituent corporation, which must be respectively signed by stock- 
holders representing at least three-fourths of the capital stock of their respective corporations. 
When completed, the articles shall be filed in the office of the secretary of state, and thereupon 
the constituent corporations named therein must be deemed and held to have become extinct in 
all courts and places and the new corporation shall be deemed and held in all courts and places 
to have succeeded to all their several capital stocks, properties, roads, equipments, adjuncts, fran- 
chises, claims, demands, contracts, agreements, assets, choses and rights in action, of every kind 
and description, both at law and in equity, and to be entitled to possess, enjoy and enforce the same 
and every thereof, as fully and completely as either and every of its constituents might have done 
had no consolidation taken place. The consolidated or new corporation shall also, in all courts and 
places, be deemed and held to have become subrogated to its several constituents and each thereof 
in respect to all their contracts and agreements with other parties and all their debts, obligations 
and liabilities of every kind and nature to any persons, corporations or bodies politic. The new 
corporation shall sue and be sued in its own name in any and every case in which any or either 
of its constituents might have sued or might have been sued, at law or in equity, had no such con- 
solidation been made. Such consolidated or new corporation shall possess, enjoy and exercise all 
its franchises, properties, powers, privileges, abilities, rights and immunities under the provisions 


19 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


63-2-3 RAILROADS AND COMMUNICATIONS 63-2-3 


of this chapter, and shall conduct its business according to its provisions and be subject 'to all its 
pains and penalties. Nothing in this paragraph shall be construed to impair the obligation of any 
contract to:which any of such constituents were parties at the date of consolidation. All such con- 
tracts may be enforced by action or suit, as the case may be, against the consolidated corporation 
and satisfaction obtained out of the property that; at the date of the consolidation, belonged to the 
constituent, that was‘a party to the contract in action or suit, as oe as out of any other property 
belonging to the consolidated corporation; and 

(12) every railroad corporation, in addition to the PB shall have such further pow- 
ers as may be necessary or convenient to enable it ‘to exercise and enjoy, fully and completely, 
all. the powers granted by this chapter and, generally all such powers as are usually conferred 
upon, required and exercised by railroad corporations and, in the exercise of its: powers and every 


thereof, shall have and enjoy all the rights, privileges, abilities and -s Lilguercne ea are enjoyed by 


natural persons. 


History: Laws 1878, ch. 1, ch. [tit.] 6, § 2; C.L. 1884, 
§ 2665; C.L. 1897, § 3847; Laws 1913, ch. 31, § 1; Code 
1915, § 4697; Laws 1915, ch. 20, § 1; C.S. 1929, § 116- 
202; 1941 Comp., § 74-202; 1958 Comp., § 69-2-2; 2013, 
ch, 75, § 38. 

Compiler's notes. — For meaning of "this chapter", see 
compiler's notes to 63-1-8 NMSA 1978. 

The 2018 amendment, effective July 1, 2013, re- 
quired that a certificate of proceedings and action to 
change the corporation's capital stock be filed with the 
secretary of state; and added the title of the section; in 
the introductory sentence, after "In addition to", deleted 
"the foregoing" and added "those powers enumerated in 
Section 63-2-1 NMSA 1978"; and in Subsection R, in the 


second sentence, after "filed in the office of the", deleted 


"state corporation commission" and added "secretary of 
state”, after "and be, by", deleted "said commission" and 
added "the secretary of state", and after."incorporation on 
file in" deleted "it" and added "the secretary of Btate i " 


ANNOTATIONS 


Converging lines of railroad were properly con- 
nected by constructing a connecting line at a short 
distance from the converging point, even though this 
involved abandonment of one of the lines extending be- 
tween the connecting line and the former converging 
point. Territory v. Eastern Ry. of N.M., 1910-NMSC-051, 
15 N.M. 591, 110 P. 852, 

Abutting property owner is entitled to compensa- 
tion for damages resulting from construction of railroad 
on astreet.N.M. R.R. Co, v. Hendricks, 1892-NMSC-025, 6 
N.M. 611, 30 P. 901. 

In computing damages resulting to abutting 
property owner from construction of a;railroad on:a 
street, the damages are determined by comparing the 


value of the property immediately before and after the 


construction of the road. N.M. R.R. Co, v. Hendricks, 
1892-NMSC-025, 6.N.M. 611, 30 P. 901. 

Rate-making power of state corporation commis- 
sion (now public regulation commission) to control. 


— The power granted in Subsection K yields to the rate- ' 


making power of the state corporation commission (now 
public regulation commission). San Juan Coal & Coke Co, 
v. Santa Fe, S.J. & N. R.R., 1931- NMSC- 039, 85 N.M. 612, 
2 P.2d 305, 


Nature of rates fixed below maximum. — In view 
of this section and N,M. Const., art. XI, intrastate freight 
rates specified in a regularly filed and published tariff 
schedule, if below the maximum fixed by the legisla- 
ture, and remaining uncanceled, are legislature-made 
or commission-made rates, as distinguished from purely 
carrier-made rates. Kemp Lumber Co. v. Atchison, T: & 
S.F. Ry., 1982-NMSC-020, 86 N.M. 126, 9 P.2d 387 (de- 
cided under art. XI, N.M. constitution, now repealed and 
replaced). 

Sufficiency of pleadings. — Averment by mien in 
trespass action that it had "adopted such location" was 
sufficient against demurrer, without allegation that it was 
done by its board of directors. Arizona & Colo..R.R. Co. v. 
Denver & Rio Grande R.R. Co., 1906-NMSC-007, 138 N.M. 
345, 84 P. 1018, aff'd; 233 U.S. 601, 34S. Ct. 691, 58 L. Ed. 
1111 (1914), 

Generally, as to recovery where statute sets 
maximum rates. — A statute fixing maximum rates 


‘amounts ‘to a declaration that rates below maximum 


are just and reasonable., For a shipper to recover dam- 
ages for overcharges, it must establish that rates exceed 
the schedule. Kemp Lumber Co, v. Atchison, T. & SF. Ry., 
1932-NMSC-020, 36 N.M. 126, 9 P.2d 387. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 18B 
Am, Jur. 2d Corporations §§ 1990 to 2008; 65 Am. Jur, 2d 
Railroads § 12. 

Effect of grant of land in fee for railroad purposes on 
right to underlying minerals,5 A.L:R. 1501, 39 A.Li.R. 1340. 

Liability of lessee of railroad for:debts of predecessor, 15 
A.L-R, 1165, 30 A.L.R. 558, 39 A.L.R. ey 20 ALR. #13, 


149 A.L.R. 787: 


Liability for injuries caused by tdetie by Lacie of posi- 
tive duties correlative to corporate franchise, 28 A.L.R. 140. 

Public utility commission's power to require company to 
grant or renew leases or other privileges on railroad wets 
of-way, 47 A.L.R,, 109. 

Judicial power in respect to consolidation or marsen of 
railroads, 51 A.L.R. 1249, 

Right of railroad company to use, or grant use of, land 


> on right-of-way for other than railroad purposes, 94 A.L.R. 
622, 149 A.L.R. 378. 


74 C.J.S. Railroads § 16. 


63-2-3. [Sale to railroad of property of infant or insane person; 
approval by probate court.] 


If it shall become necessary, for any of the aforesaid purposes of such corporation, to acquire 
any land, or any right, title, interest or estate therein, which is the property of an infant, idiot or 
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insane person, the guardian, executor or administrator, as the case may be, may sell and convey 
the same to such corporation, but such sale and conveyance shall not be valid, unless approved 
by the probate court, or the judge thereof, within whose jurisdiction such lands shall be situated; 
and the judge of such court is hereby authorized to examine into the terms and conditions of such 
sales and conveyances, and if he finds them to be just, fair and proper, he shall enter his approval 
upon the records of said court, and endorse the same upon such conveyances, and thereupon, such 
conveyances shall have the same force and effect as conveyances made by persons competent to 
convey in their own names. Should there be no guardian, executor or administrator competent to 
make such sale and conveyance, it shall be the duty of such judge} upon the petition of any relative 
or friend acting for the benefit and in the interest of such infant, idiot or insane person, to appoint 
a guardian for the purpose of making such sale and conveyance, who shall be required to give a 
bond, with sureties, to be approved by said judge, for the faithful performance of his trust. For the 
purpose of transacting the business’provided for in this section, said court shall be deemed to be 
always open, and a complete record of its proceedings therein shall be kept as in other cases. 


History: Laws 1878, ch. 1, ch. [tit.] 6, § 3; C.L. 1884, Bracketed material. — The bracketed material was 
§ 2666; C.L. 1897, § 3848; Code 1915, § 4698; C.S. 1929, inserted by the compiler and is not part of the law. 
§ 116-203; 1941 Comp., § 74-203; 1953'Comp., § 69-2-3. f 


63-2-4, [Power to use highway, air and water transports; limitations.] 


~ Every corporation now or hereafter incorporated under the laws of the state of New Mexico, 
or under the laws of any other state and lawfully authorized and admitted to do business in the 
state of New Mexico, which is now or may hereafter be authorized by law to own and/or operate 
railroads in the state of New Mexico, shall, in addition to the powers now conferred by the stat- 
utes of the state of New Mexico, have power and authority to engage in the transportation of per- 
sons, property and mail by highway transport, air transport and water transport; provided, that 
any such corporation so engaged in the transportation of persons, property and mail by highway 
transport, air transport and water transport, shall, in the exercise of any and all of such rights 
and powers, be subject to all lawful regulations and requirements as are now or may hereafter be 
prescribed by the statutes of the state of New Mexico relating to certificates of convenience and 
necessity, permits, registration and public regulations governing the operation of like transpor- 
tation service and facilities by any person or corporation; and, provided further, than any such 
corporation organized under the laws of the state of New Mexico for the purpose of owning and/or 
operating railroads, may exercise in any other state any power hereby granted only in conformity 
with and to the extent permitted by the laws of such other state. © 


History: Laws 1938, ch. 183, § 1; 1941 Comp., § 74- ANNOTATIONS 


204; 1953 Comp., § 69-2-4. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.uJ.S. references. — 65:Am. 
Jur, 2d Railroads §§ 22, 23. 


inserted by the compiler and is not part of the law. 


63-2-5. [Methods of exercising rights and powers. ] 


Any corporation so authorized by law to own or operate railroads in the state of New Mexico, 
may exercise the rights and powers hereby granted by one or more of the following methods: 

A. by direct operation of equipment and facilities owned, leased and/or otherwise held or con- 
trolled by it; 

B.. through operations conducted by a corporation owned or controlled in whole or in part by 
such corporation authorized by law to own and/or operate railroads in the state of New Mexico, 
either through stock ownership or otherwise, with equipment and facilities owned, leased and/or 
otherwise held by either or both of such corporations; 

C. by operations conducted under contract with such corporation authorized by law to own 
and/or operate railroads in the state of New Mexico, by a corporation independently owned or 
controlled, or by an individual or association of individuals, with equipment owned, leased and/or 
otherwise held or controlled by either or both of the parties to such contract. 
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History: Laws 1933, ch. 183, § 2; 1941 Comp., § 74- Bracketed material, — The bracketed material was 
205; 1953 Comp., § 69-2-5. ; inserted by the compiler and is not part of the law. 


63-2-6. [Power to borrow, purchase ined niert pte ] 


Any railroad company heretofore or hereafter orgeniged under the Lams of New pee shall 
have power to borrow money and purchase property, real and personal, for the use of the corpora- 
tion, and to mortgage and pledge. all or any part of its corporate franchises and property in pos- 
session or subsequently to be acquired, as security for the payment of the money so borrowed and 
for the payment of the purchase money for, the property so purchased. 


History: aig 1871-1872, at 13, § 1; C L. 1884, | _ ANNOTATIONS 
§ 2700; C.L. 1897, § 3890; Code 1915, § 4733; C.S. 1929, 
§ 116-702; 1941 Comp. § 74-206; 1953 Comp., § 69-2-6. Am. Jur. 2d, A.L.R. and C.J.S. references. — 65 Am, 


Jur. 2d Haiiconda §§ 149 to 159. 


ore b ket t 
Bracketed material. The bracketed material was 74 0.38, Railroads §§ 246, 28 >. 


inserted by the compiler and is not part of the law. 


63-2-7. [State lands; granting right-of-way over and right to 
appropriate water thereon. | 


There is hereby granted to every railroad corporation formed under the laws of New Mexico a 
right-of-way for its railroads and telegraphs to the width of one hundred feet on each side of the 
center line of the track over and through any of the swamp or overflowed lands or other lands, 
which belonged to the territory of New Mexico, and in cases where deep excavations, or heavy 
embankments, or other cuttings, ditches, drains, canals, culverts or structures to protect the road 
beds and to facilitate the use and enjoyment of the same, is or may be required for the grade or 
other uses of said roads, then, at such places, a greater width of such lands may be taken by such 
corporation, and the same is hereby further granted to such corporation, not exceeding, in addi- 
tion, five hundred feet wide. And the right is hereby further granted to such corporation to locate, 
occupy and hold so much of said lands as may be necessary for sites and grounds for watering 
places, depots, stations or other buildings or structures, along the line of said railroads necessary 
for the accommodation of the public, the operating of said roads and the transaction of the busi- 
ness of such corporation. And the further right is hereby granted to such corporation to appropri- 
ate to its use, by means of pipes, ditches, aqueducts or,other conduits, so much of the waters of 
any springs or streams on said lands as may be necessary to the operating of the roads and the 
transaction of the business of such corporation, together with the right- of-way over said lands to 
such springs or streams for such pipes, ditches, aqueducts or other conduits. 


History: Laws 1878, ch. 1, ch. [tit.] 9, § 1; C.L. 1884, same opinion of the attorney general appears still appli- 
§ 2689; C.L. 1897, 3878; Code 1915, § 4700; C.S. 1929, cable, since it holds that such lands cannot be given away 
§ 116-301; 1941 Comp., § 74-209; 1953 Comp., § 69-2-9. but must be used for the purposes and in the manner pro- 
Bracketed material. — The bracketed material was vided by the acts of congress which made the donations. 
inserted by the compiler and is not part of the law. Cross references. — For state and municipalities not 
Compiler's notes. — On July 3,,1914, the attorney to aid private enterprise, see N.M. Const., art. IX, § 14. 
general held that this section had been superseded by For fencing of railroads and liability for animals killed, 
Laws 1899, ch. 74, § 11, Laws 1905, ch. 111, § 18, Laws see ai 16-16 to 77-16-18 NMSA 1978. 
1907, ch, 104, § 30, as amended by Laws 1909, ch, 25, § 1, 
and by Laws 1912, ch. 82, § 53 (19-7-57 NMSA 1978). The ANNOTATIONS 
1915 Code compilers substituted "which belonged to the (aa Jur. 2d, A.L.R: and C..S.. references./— Glen 


territory of New Mexico’ for "which now belong to this ter- ‘struction of statutes requiring railroads to provide for the 
ritory or may hereafter become the property of this terri- drainage or flow of waters, 19 A.L.R.2d 967. 
tory," making this section applicable to former territorial Railroads' liability for obstruction of stream by de- 


lands, while 19-7-57 NMSA 1978 might be applicable only : : . ‘ ‘ 
to other state lands. However, insofar as land granted to eee causing famage iby: fopding, oF the tiles 38 


the territory by the federal government is concerned, the 


22 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


63-2-8 POWERS AND CONSTRUCTION OF ROADS 63-2-10 


63-2-8. [Municipalities may grant use of streets. ] 


Any county, city or town in this state is empowered, by vote of its governing body, to give, grant 
or donate to any such railroad corporation, the use of any of the streets or highways which may 
be necessary or convenient to enable such corporation to reach an accessible point for a depot or 
station in such county, city or town, or to pass through the same on as direct a route as possible so 
as to accommodate the traveling and commercial interests of such county, city or town. 


History: Laws 1878, ch. 1, ch. [tit.] 9, § 2; C.L. 1884, Bracketed material. — The bracketed material was 


§ 2690; C.L. 1897, § 3879; Code 1915, § 4701; C.S. inserted by the compiler and is not part of the law. 
1929, § 116-302; 1941 et § 74-210; 19538 pc Cross references, — For assessments for street im- 
§ 69-2-10. » ; , proyements, see 3-33-20 NMSA 1978. 


AA 


63-2-9. Location maps to be filed. 


Every corporation formed under this chapter within a reasonable time after its road has been 
finally located shall catise a map and profile thereof and of the land required and taken for the 
use thereof and’the boundaries of the‘several counties' through which the same may run to be 
made and file the same in the office of the secretary of state and also similar maps of the parts 
thereof located in different counties and file the same in the office of the county clerk of the 
county in which such parts of the road shall be situated, there'to remain on record forever. In case 
the line of the road‘is changed at any time, as in this chapter provided, similar maps of the new 
line must be made and filed. The maps and profiles shall be certified by the chief engineer of the 
corporation and copies so filed and certified shall be kept in the office of the secretary of the corpo- 
ration, subject to examination by all persons interested. Copies of the maps and profiles certified 
by any secretary of the territory of New Mexico or by the secretary of state shall be received as 
prima facie evidence of what they contain in all courts and places within this state. 


History: Laws 1878, ch. 1, ch. [tit.] 8, § 19; C.L. 1884, the proposed line upon the ground and second the adop- 


§ 2683; C.L. 1897, § 8874; Code 1915, § 4702; C.S, 1929, tion of such ‘survey by the board of directors as its per- 
§ 116-303; 1941 Comp., § 74-211; 1953 Comp., § 69-2- manent line or right-of-way. Arizona & Colo, R.R. Co. v. 
11; 2013, ch. 75, § 39. Denver & Rio Grande R.R. Co., 1911-NMSC-034, 16 N.M. 

Compiler' s notes. — For meaning of "this chapter", see 281, 117 P. 730, aff'd, 233 U.S. 601, 34S. Ct. 691, 58 L. 
compiler's notes to 63-1-8 NMSA 1978. Hd. 1111 (1914), ‘ 

The 2018 amendment, effective July 1, 2013, Pecad Railroad is entitled to protection of its right of 
that a map and profile of the corporation's road be filed way as soon as its final location is complete, without hav- 
with the secretary of state; added the title of the section; ing recorded map of road as required by this section. Den- 


in the ‘first sentence, after "file the same in the ‘office of ver & Rio Grande R.R. Co, v. Ariz. & Colo. R.R. Co., 238 
the", deleted "state corporation commission" and added USS, 601, 34 8, Ct, 691, 58 L. Ed. 1111:(1914). 


"secretary of state"; and in the fourth sentence, after "New Failure to file map will not cause a railroad to lose 
Mexico or by", deleted "said commission’ and added "the its interest in a stake-out location for a road, which inter- 
peukirrah of state" . est is sufficient to maintain an action of trespass, until a 
gl sx - reasonable time after final location, Arizona & Colo; R:R. 

er [een nO at _ Co, v, Denver & Rio Grande R.R. Co., 1911-NMSC-034, 16 

To constitute valid location of proposed rail- N.M. 281, 117 P..730, aff'd, 233 U.S, 601, 34 S. Ct. 691, 58 


road, there must be first a survey and actual staking of L, Ed. 1111 (1914). 


63-2-10: Commencement and completion of road. 


Every corporation formed under this chapter shall commence the construction of its road within 
two years after the date of the filing of its articles of incorporation in the office of the secretary of 
state and shall finish and put the same in full operation within six years thereafter or its right to 
further complete the same, in the discretion of the legislature of this state, may be forfeited. 


History: Laws 1878, ch, 1, ch. [tit.] 8, § 24; C.L. 1884, Compiler's notes. — For meaning of "this chapter", see 


§ 2688; C.L. 1897, § 3877; Code 1915, § 4708; C.S, 1929, compiler's notes to 63-1-8 NMSA 1978. 

§ 116-304; 1941 Comp., § 74-212; 1953 Comps § 69-2- The 2013 amendment, effective July 1, 2013, provided 

12; 2018, ch. 75, § 40. a time limit, after articles of incorporation are filed with 
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63-2-11 RAILROADS AND COMMUNICATIONS | 63-2-13 


the secretary of state, within which to complete the road; ANNOTATIONS 

added the title of the section; and after "in the office of 

the", deleted "state corporation commission" and added Am. Jur. 2d, A.L.R. and C.J.S, refexences. ay io 
"secretary of state". C.J.S. Railroads § 123. 


63-2-11. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 63-2-11 provisions of former section, see the 1998 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1878, ch. 1, tit. 8, § 23, NMOneSource.com. : 
relating to gauge of track, effective January 1, 1999. For ; 


63-2-12. [Aiding other roads; operating jointly; assent of stockholders.] 


Any railroad company organized under the laws of this state, may at any time by means of sub- 
scription to the capital of any other company or otherwise aid such company in the construction 
of its railroad within or without the state, for the purpose of forming a connection with the said 
last mentioned road with the road owned. by the company furnishing such aid, or any railroad 
organized in pursuance of law, either within this state or any other state or territory, may lease or 
_ purchase any part or all of any railroad constructed, owned or leased by any. other company, upon 
such terms and conditions as may be agreed on between such companies respectively, or any two 
or more railroad companies may enter into any arrangement for their common benefit consistent 
with, and calculated to promote the objects for which they were created: provided, that no such 
aid shall be furnished, nor any purchase, lease, subletting or arrangements be perfected until a 
meeting of stockholders of such company of this state, party to such agreement, shall have been 
called by the directors thereof, at such time and place and in such manner as they shall designate, 
and the holders of at least two-thirds of the stock of such company represented at such meeting, in 
person or by proxy, and voting thereat, shall have assented thereto. 


History: Laws 1871-1872, ch. 13, § 2; C.L. 1884, Bracketed material. — The bracketed material was 
§ 2701; C.L. 1897, § 3891; Code 1915, § 4699; C.S. 1929, inserted by the compiler and is not part of the law. 
§ 116-204; 1941 Comp., § 74-214; 1953 Comp., § 69-2-14. 


63-2-13. Corporate power under former acts. 


All the powers, privileges and exemptions conferred upon corporations organized under the pre- 
ceding sections of this chapter are conferred upon all corporations incorporated under the laws of 
this state for the purpose of constructing railroads and also upon all corporations organized for 
railroad purposes that have registered in the office of the secretary of state the original, or a certi- 
fied copy, of their articles of incorporation, in accordance with an act entitled, "An act to amend 
an act entitled an act to create a general incorporation law, permitting persons to associate them- 
selves together as bodies corporate, for mining, manufacturing and other industrial pursuits, and 
to repeal the sixteenth section of said act, approved January 30th, 1868". 


History: Laws 1878, ch. 8, § 1; C.L. 1884, § 2727; state; added the title of the section; after ' ‘registered i in the 


C.L. 1897, § 3908; Code 1915, § 4734; C.S. 1929, § 116- office of the", deleted "state corporation commission" and 
703; 1941 Comp., § 74-215; 1953 Comp., § 69-2-15; added "secretary of state", 
2013, ch. 75, § 41. 

Compiler's notes. — The 1915 Code compilers substi- ANNOTATIONS 


tuted "the preceding sections of this chapter" for "An act 
entitled 'An act, to provide for the incorporation of railroad 
companies and the management of the affairs thereof and 


Protection under burglary law not privilege. — 
By conferring the "privileges" granted corporations or- 
; ; ganized under Laws 1878, ch. 1, as railroad corporations 
other matters relating thereto, approved February 2d, A. organized under the prior general incorporation act, this 
D. 1878." The reference is to Laws 1878, ch. 1, presently section did not extend the former railroad burglary sec- 
compiled as 63-1-1 to 63-1-41, 63-2-1 to 63-2-3, 63-2-7, 63- tion, Laws 1878, ch. 1, chi-[tit.] 8, § 8, to railroad cars of 
2-11, 63-2-18, 63-3-1, 63-3-2, 63-3-5 to 63-3-8, 63-3-11, 63- corporations not organized under the act of 1878, since 


3-12, 63-3-20, 63-3-24 and 63-3-34 NMSA 1978. hy 1 
The 2013 amendment, effective July 1, 2013, required at ne re et es A Ue oda eee wipe 
all railroad corporations to register with the secretary of 
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63-2-14 POWERS AND CONSTRUCTION OF ROADS 63-2-16 


setae 14. [Extensions into other states; power to purchase, lease and | 
sell] 


Any railroad company may construct and extend its line of railroad into or through any other 
state, territory or foreign country upon such terms and regulations as may be prescribed by the 
laws of such other state, territory or foreign country, and such railroad company may purchase or 
lease the railroad constructed or to be constructed, and other property of any railroad company 
now or hereafter existing under the laws of this, or of any other state, territory, or of the United 
States or of any foreign country, with all rights, powers and franchises thereto in anywise apper- 
taining or belonging, or may buy the stock and bonds or either of them, of any such company, and 
any railroad company now or hereafter existing under the laws of this state may, with the consent 
of the holders of two-thirds of its entire capital stock, given by a vote at a meeting, or in writing 
without a meeting, sell or lease its railroad, lands, rights, franchises, powers and appurtenances to 
any railroad corporation organized under the laws of New Mexico, or of any other state, territory 
or foreign country, subject to the restrictions and limniteion® imposed by law upon railroad corpo- 

rations in this state. 


History: Laws 1897, ch. 18, § 1; C.L. 1897, § 3921; Compiler's notes. — The 1915 Code compilers deleted 
Laws 1909, ch. 35, § 1; Code 1915, § 4736; C.S. 1929, = the phrase "heretofore or hereafter incorporated or con- 
§ 116-705; 1941 Comp., § 74-216; 1953 Comp., § 69-2-16. solidated or existing under the laws of this territory." 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


63-2-15. [Extensions, branches, sidings and switches of foreign 
companies; eminent domain.] 


Any railroad company organized under the laws of another state or territory, which, by a com- 
pliance with the laws of this state relating to foreign railroad companies, has purchased or may 
purchase a line of railroad constructed by another company within this state, may extend such 
line of railroad, and project and build branches to the same, and sidetracks and switches con- 
necting therewith, and otherwise improve the same, and for such purpose exercise the right of 
eminent domain to the same extent and in like manner as may be done by a domestic railroad 
corporation. And any railroad company organized under the laws of this state shall also have the 
right to extend its line of railroad, to project and build branches, sidetracks and switches, to im- 
prove the same and to exercise the right of eminent domain in acquiring lands, right-of-way and 
other privileges therefor to the same extent as provided by law for the main line of such railroad. 


History: Laws 1901, ch. 9, § 1; 1907, ch. 27, § 1; Code Cross references. — For eminent domain, see 42A-1-1 
1915, § 4737; C.S. 1929; § 116-706; 1941 Comp., § 74- NMSA 1978, 
217; 1953 Comp., § 69-2-17. 


63-2-16. Foreign roads; extensions; certificate to be filed; time for 
commencement and completion. 


Any such railroad corporation owning or operating a line of railroad in this state and projecting 
one or more extensions or branches of such line of railroad in this state shall file in the office of 
the secretary of state and in the office of the county clerk of each county through or in which the 
line of any such extension or branch shall be located a declaration, subscribed by its president or 
vice president and attested under its corporate seal, of its intention to construct such extension or 
branch line, stating the places from and to which it is intended to build the same, together with a 
map or plat showing the surveyed line or route thereof. The filing of such declaration and map or 
plat shall entitle such railroad corporation to a prior right to construct such extension or branch 
line along the line or. route described therein; provided such corporation shall commence construc- 
tion within four years after date of filing in the office of the secretary of state and complete the 
same within six years, and provided further, that it shall comply with the laws of this state for 
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63-2-17 RAILROADS AND COMMUNICATIONS 63-2-18 


acquiring lands for right of way. Nothing in this section or Section 63-2-15 NMSA 1978 shall be 
deemed to exclude the jurisdiction of this state over the control of all railroads or parts thereof 
situate within the boundaries of this state. 


History: Laws 1901, ch. 9,§ 2; 1907, ch. 94, § 1; 1909, after "file in the office of the", deleted "state corporation 
ch, 44, § 1; Code 1915, § 4788; C.S. 1929, § 116-707; commission" and added "secretary of state"’; in the second 


1941 Comp., § 74-218; 1953 Comp.,, § 69-2- 18; 2013, ch, _ sentence, after "filing in the office of", deleted "state corpo- 
75, § 42. ration commission" and added "secretary of state"; and in 

The 2018 amendment, effective July 1, 2013, required | the third sentence, after "Nothing in this", deleted "or the 
railroad corporations to file declarations of intention to preceding" and after "section", added "or Section 63-2-15 
construct extensions and branches with the secretary of NMSA 1978". 


state; added the title of the section; in the first sentence, 


63-2-17. Repealed. 


Repeals, — Laws 1998, ch. 108, § 81 repealed 63-2-17 January 1, 1999. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 1882, ch. 59, § 1, relating 1998 NMSA 1978 on NMOneSource.com. 
to contracts against public policy declared void, effective 


63-2-18. [Peace officers; BRRORE RENE bond; no authority in labor 
troubles. ] | . 


The governor of this state is hereby authorized and empowered, upon the application of any 
railroad company, to appoint, and to commission to serve, during his pleasure, one or more per- 
sons designated by such company, to serve at the sole expense of such company, as peace officers 
with all the powers of regular peace officers, and to give a good and sufficient bond to the state 
of New Mexico in the penal sum of five thousand dollars ($5,000.00) for the faithful performance 
of their duties. The company designating such person or persons shall be responsible civilly for 
any abuse of his or their authority; provided, that such peace officers so appointed shall not have 
authority .as such to act or perform any service or to be used as peace officers with reference to 
strikes or labor troubles. 


History: Laws. 1921, ch. 141, § 1; C.S, 1929, § 116- / ANNOTATIONS 
901; 1941 Comp., § 74-220; 1953 Comp., § 69-2-20. 

Bracketed fhaterial: Lathe bracketed material was Am, Jur, 2d, A.L.R. and C.J.8. references. — Spe- 
inserted by the compiler and is not part of the law. Ac paren policeman as public officer, 84 A.L.R. 315, 156 


ARTICLE 3 
Operation and Regulations Generally 


Sec, Sec. 
63-3-1. Schedules; accommodations; persons who may be | 63-3-26, Failure to maintain Arogeard penalty; enforce- 
refused transportation. ment. 
63-3-2. Damages in case of refusal of transportation, 63-3-27.. Fireguard made under ie hi of county com- 
63-3-3 to 63-3-5. Repealed, missioners; expenses. 
63-3-6. Injury to passenger; contributory negligence; in- 63-3-28. Actions for damages by fire; limitation, 
sufficient room. 63-3-29 to 63-3-32. Repealed. 
68-3-7. Baggage checks; refusal to furnish; nondelivery 63-38-33. Failure of district attorney to act; prosecution by 
of baggage; damages. attorney general. 
63-3-8,.. Unclaimed baggage; sale after three months' pe- 63-3-34. Bell to be rung at highway crossings, 
riod; proceeds of sale. 63-3-35, Highway crossings; definitions. 
63-3-9 to 63-3-22, Repealed. 63-3-36. Construction and maintenance of highway 
63-3-23.. Injury to employees from defective seta ye 2 i crossings. 
report of defects; contributory negligence, 63-3-37, Separation of grade crossing; determination; cost. 
63-3-24, Repealed. 63-3-38, Maintenance of grade crossing. 
63-38-25. Fireguards; plowing; burning of vegetation; ° 63-3-39, Industrial railroads; hauling for others; not con- 
notice, sidered common carrier. 
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63-3-1 OPERATION AND REGULATIONS GENERALLY 63-3-1 


63-3-1. [Schedules; accommodations; persons who may be refused 
transportation.] 


Every railroad corporation shall start and run its cars for the transportation of persons and 
property at such regular times as it shall fix by public notice, and shall furnish sufficient accom- 
modations for all such persons and property as shall, within a reasonable time previous thereto, 
offer or be offered for transportation at the place of starting and‘ the junction of other railroads 
and stopping places established for taking and leaving persons and property, and shall transport 
between such places all such persons and property on the payment: of its lawful charges therefor: 
provided, such corporation may decline to receive any person afflicted with any contagious disease, 
or otherwise unfit to be admitted into its cars. 


History: Laws 1878, ch. 1, ch. [tit.] 8, § 4; C.L. 1884, Liability of carrier when passenger misled by inaccu- 
§ 2671; C.L. 1897, § 3862; Code 1915, § 4708; C.S. 1929, racy of timepiece maintained by carrier, 14 A.L.R. 701. 
§ 116-309; 1941 Comp., § 74-301; 1953 Comp., § 69-3-1. Status of passenger in ordinary coach who enters Pull- 
Bracketed material. — The bracketed material was man coach for temporary purpose, 18 A.L.R. 71. 
inserted by the compiler and is not part of the law. Acts of employee, in procuring warrant or aiding pros- 
Cross references. — For ticket fraudulently obtained ecution, as within scope of employment so as to render 
at discount, fourth degree felony, see 30-16-13 NMSA 1978, carrier liable for malicious prosecution, 18 A.L.R. 413. 
For registration for transportation of alcoholic liquors, Duty of railroad to operate side and switch tracks and 
see 60-6A-13 NMSA 1978. spurs, 18 A.L.R. 722. 
For unlawful transportation of alcoholic liquors, see 60- ‘Liability to passenger due to obstruction of aisle or plat- 
7A-3 NMSA 1978. form by property of another passenger, 19 A:L.R. 1372. 
For cotton shipping regulations, see 76-14-3 to 76-14-7 Duty and liability of carrier as to "step box" or other 
NMSA 1978. device to facilitate entering and leaving car, 20 A.L.R. 914. 
Right to damages because of abandonment of depots 
ANNOTATIONS and stations, 23 A.L.R. 555. 
* Delivery without collecting charge as stipulated or di- 
Pent uaathieraiersingie GOO Weert Garviers rected a8 affecting liability, 24 A.L.R. 1163, 78'A.L.R. 926, 
§§ 859 to 870; 65 Am. Jur. 2d Railroads § 345. 12g aR. 218. 
Duty of carrier to deliver goods on siding or private Liability for injury to passenger by car door, 25 A.L.R. 
track of consignee, 1 A.L.R. 1425. 1061, 41 A.L.R. 1089. 
Rights as passenger of child traveling free of charge, 1 Liability of carrier for delay, or damages incident to 
ALR. 1452. delay, in transportation, due to strike, 28 A.L.R. 503, 45 
Liability of railroad for delivery of goods to one whose A.L.R, 919. 
authority to act for consignee has ceased, 2 A.L.R. 279. Duty of carrier to guard young children ease danger 
Evidence of right to free transportation on public con- of falling from car, 28 A.L.R. 1035. 
veyance, 3 A.L.R. 387. Independent contractor's acts or omissions causing in- 
Liability for injury to passenger by articles belonging to ie Bai ee Garr seks sole bet uaxvtirmaean ts 
ae on the floor or in the aisles, 3 A.L.R. 640, 12 A.L.R. ALR. 1262, 45 A.L.R 1541. 


Duty of carrier to render special service to protect goods 
en route when not provided for by published tariffs, 32 
A.L.R. 111. 

Duty of carrier to receive freight on or along a private 
switch, spur or siding, 32 A.L.R. 193. 


Duty to notify consignor when consignee, or person to 
be notified, refuses to accept goods, 4 A.L.R. 1285. 

Duty of carrier as to suitability, condition or equipment, 
of cars furnished by shipper, 5 A.L.R. 108, 72 A.L.R. 885, 

Right of passenger who has been ejected to reenter car 


Strain BAL:R 352, Duty of carrier’as to heating of cars, 33 A.L.R. 168. 
Carrier's liability for misinformation as to running and Liability of carrier to passenger for conditions on road- 

destination of train, 8 A.L.R. 1183. way or at stations of another carrier over whose line it 
Carrier's duty to passenger while train is going through detours, 33 A.L.R, 820. ; ; 

tunnel, 9 A.L.R. 96. Duty and liability to passenger temporarily leaving 


train, 35 A.L.R. 757, 61 A.L.R. 408. 
Attractive-nuisance doctrine as applied to depots and 
stations, 36 A.L.R. 241, 39 A-L.R. 486, 45 A.L.R. 982, 53 


Casual or temporary condition of station or its ap- 
proaches causing injury, 10 A.L.R, 259. 
Shortage of cars as affecting liability of carrier for fail- 


ure to furnish cars, 10 A.L.R. 342. ae sey Seater a. SA hil ‘ny Th 7 
Liability of carrier for assault by or other misconduct of iability for injury to passenger while passing throug 
news agent, 10 A.L.R, 723. turnstile, door or gate, 40 A.L.R. 828. 
Liability for injury to passengers by sparks or cinders, Liability for personal injury to passenger in’ Pullman 
11 A.L.R. 1076. car, 41 A.L.R. 1897. 


Recovery by passenger for physical consequences of ; Duty of railroad to keep trespassing children from get- 
freight resulting in physical injury, 11 A.L.R. 1119, 40 ting on cars, 43. A.L.R. 38. : an 
A.L.R. 983, 76 A.L.R, 681, 98 A.L.R. 402. Delay in transportation or delivery as affecting carrier's 

Insanity of, passenger as ground for ejection, 12 A.L.R. ree for loss of, or damage to, goods by act of God, 46 

; .L.R. 802. 
ney Liability for injury to passenger due to construction of 


Liability of carrier, for injury to one whom employee, floor of car on different levels, 48 A.L.R’ 1424, 


in violation of instructions, permits to ride on train, 14 
A.L.R. 151, 62 A.L.R. 1167, 74 A.L.R. 163. 
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63-3-1 


Liability to,passenger.for failure to keep trains, on 
schedule, 52 A.L.R. 1332. 

Liability of carrier for delivery by carrier to impostor, 
54 A.L.R. 1330. 


Duty and liability of carrier as to assisting passenger 


to board or alight from car or train, 55 A.L.R. 389, 59 
A.L.R. 940, 

Liability of carrier|or other bailee because of misinfor- 
mation as to time or place of arrival or storage of goods, 
56 A.L.R, 1382. 

Liability of proprietor or operator of private railroad 
for injury to one other than employee riding thereon, 57 
A.L.R. 818.; 

Carrier's liability for injury to passenger by heating ap- 
paratus, 58 A.L.R. 692. 

Duty of carrier as to notifying passenger of approach to 
or arrival at destination, 58 A.L.R. 1064. 

Liability of one not named as consignor or consignee 
for freight on goods, delivered to and accepted by him, 61 
A.L.R. 422, 

Right of shipper or consignee to divert shipment, 61 
A.L.R..1309. 

Jurisdiction of state court of action for failure to furnish 
cars for interstate shipment, 64 A.L.R. 351, 

Custom as standard of care, 68 A.L.R. 1401. . 

Improper packing or preparation of goods for shipping 
as affecting carrier's liability, 81 A.L.R. 811. 

Duty and liability of carrier toward one accompanying 
departing passenger or present to meet incoming one, with 
respect to conditions at or about station, 92,A.L.R. 614. 

Remedy as against carrier, or consignor or consignee, 
who wrongfully refuses to accept goods and pay freight 
because of damages for which carrier is responsible, 96 
A.L.R. 774. 

Presumption as to carrier's responsibility for perishable 
goods received in good condition and delivered to con- 
signee in bad condition, 106 A.L.R. 1164. 

Changed conditions as affecting duty, or enforcement of 
duty, as to maintenance of stations imposed upon railroad 
by charter or statute, 111 A.L.R. 57. 

What constitutes delivery of freight to carrier, 113 
A.L.R. 1459. 

When relation of carrier and passenger commences as 
between railway company and one intending to take train 
or car not at a regular stopping place, 116 A.L.R. 756. 

Liability. of carrier for injury to passenger as result of 
ice, snow or rain on exposed or interior portions of car, 117 
A.L.R. 522. 

Duty. of carrier to discover abnormal condition of pas- 
senger, 124 A.L.R, 1428, 

Carrier's liability for injury to passenger due to rushing 
or crowding of passengers, 155 A,L.R. 634. 

Contributory negligence in entering dark place on fa- 
miliar railroad car, 163 A.L.R. 618. 


RAILROADS AND COMMUNICATIONS 


Carrier's liability to person in street or highway for pur- - 


pose of boarding its vehicle, 7 A.L:R.2d 549, | 

Defense to cause of action based upon violation of stat- 
ute imposing duty on railroad, 10 A.L.R.2d 853. 

Liability for injury to customer or patron from defect in 
or fall of seat, 21 A.L,R.2d 420, 

Carrier's liability for conversion by delivery in violation 
of provision in bill of lading prohibiting or limiting con- 
signee's right to inspect goods shipped, 25 A.L.R.2d 770, 

Contributory. negligence of physically handicapped or 
intoxicated person in boarding or alighting from standing 
train or.car, 30 A,L.R.2d 334. 

Duty of railroad to children walking. longitudinally 
along railroad tracks or right- of-way, 31 A.L.R.2d 789. 

Attempt to board moving car or train as contributory 
negligence or assumption of risk, 31 A.L.R.2d 931. 
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Deviation by. carrier in transportation, of property, 33 
A.L.R.2d 145. 

Duty of railroad to passengers to keep steps or vestibule 
of car free from debris or foreign substances other than 
snow.or ice; 34 A.L.R.2d 360, 

Carrier's liability to passenger injured by landslide or 
the like, 34 A.L.R.2d 831. 

Liability. of carrier to‘one injured by article thrown from 
conveyance by passenger, 35 A.L.R.2d 788. 

Carrier-passenger relationship as between railroad and 
express company employees, 36 A.L.R.2d 1412. 

Carrier's liability for loss through weight caren ad of 
goods shipped, 39 A.L.R.2d 325. 

Railroad's liability for injury or damage from cotligion of 
road vehicle with train or car at place other than crossing, 
44 A.L.R.2d 680. 

Liability of carrier by land for damage to goods shipped 
resulting from improper loading, 44 A.L.R.2d 993. 

Liability of landowner for injury or death of adult fall- 
ing down unhoused well, cistern, mine shaft or the like, 46 
A.L.R.2d 1069. 

Carrier's liability to passenger injured while us- 
ing washroom or lavatory facilities on conveyance, 50 
A.L.R.2d 1071. 

Carrier's liability as warehouseman for injury to or de- 
struction of stored goods from floods, heavy rains or the 
like, 60 A.L.R.2d 1097, 

Sleeping-car company's liability for ejection of passen- 
ger by employee, 60 A.L.R.2d 1115. 

Contributory negligence of adult struck by train while 
walking or standing beside railroad track, 63 A.L.R.2d 
1226. 

Shipper's liability to carrier for damage to vehicle or to 
other cargo resulting from defects in shipper's containers, 
65 A.L.R.2d 770. 

Liability of carrier to passenger injured through. fall 
of baggage or other object from overhead repository, 68 
A.L.R.2d 667, 

Liability of carrier by land for damage to goods result- 
ing from improper packing by carrier, 7. A.L.R.3d 723. 

Contributory negligence of child injured while climb- 
ing over or through railroad train blocking crossing, aie 
A.L.R.3d 1168. 

Validity and construction of stipulation exempting 
carrier from liability for loss or damage to property at no- 
nagency station, 16 A.L.R.3d 1111. 

Liability in connection with fire or explosion incident to 
bulk storage, transportation, delivery, loading or unload- 
ing of petroleum products, 32 A.L.R.3d 1169. . 

Liability for injury to or death of passenger from acci- 
dent due to physical condition of carrier's employee, 53 
A.L.R.3d 669. 

Width or design of lateral space between Joading plat- 
form and car entrance as affecting carrier's liability to 
passenger for injuries incurred from falling into space, 28 
A.L,R.4th 748. 

Liability of land carrier to passenger who becomes vic- 
tim of third party's assault on or about carrier's vehicle or 
premises, 34 A.L.R.4th 1054. 

Liability of land carrier to passenger who becomes vic- 
tim of another passenger's assault, 43 A.L.R.4th 189. 

Validity and construction of statute or ordinance specifi- 
cally criminalizing passenger misconduct on public trans- 
portation, 78 A.L.R.4th 1127. 

Validity, construction, and effect of § 102(a) of Railroad 
Revitalization and Regulatory Reform Act (49 USCS 
§ 11501), 143 A.L.R, Fed. 347. 

13 C.J.S, Carriers §§ 232, 233, 281, 354, 372; 74 C.J.S, 
Railroads § 419, 


© 2022 State of New Mexico. New. Mexico Compilation Commission. All rights reserved. 


63-3-2 OPERATION AND REGULATIONS GENERALLY 63-3-7 


63-3-2. [Damages in case of refusal of transportation.] 


In case any, railroad corporation shall refuse to transport persons or property as provided in the 
preceding section [63-3-1. NMSA 1978], or to leave the same at the place of sagtination, it shall pay 
tothe party aggrieved all damages he or she shall sustain theres: 


History: ater 1878, ch, 1, ch. [tit.] 8, § 5; CL. 1884, 
§ 2672; C.L, 1897, § 3863; Code 1915, § 4709; C.S. 1929, 
§ 116-310; 1941 Comp,, § 74-302; 1953 Comp., § 69-3-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 


ANNOTATIONS 


Am. Jur. 2d, A.L,.R. and C.J,S. references. —13Am. 
Jur, 2d Carriers, §§ 251 to 254; 14 Am. Jur, 2d Carriers 
8§ 862, 863, 

Liability of carrier for ejection of passenger who emia’ 
train mistakenly, due to misinformation.as to its destina- 
tion, 8 A.L.R. 1183. 


63-3-3 to 63-3-5. Repealed. 


Repeals, — Laws 1998, ch. 108, § 81 repealed 63-3-3 
to 63-3-5 NMSA 1978, as enacted by Laws 1878, ch. 1, 
tit. 8, § 14, and Laws 1947, ch. 49, §8 1 and 2, relating to 


Right ‘cg recover for mental pain and anguish resulting 
from being carried by station, apart from other en eees, 
23 A.L.R. 389, 44 A.L.R. 428, BG A.L.R. 657. 

Carrier's liability to: passenger for consequences of ejec- 
tion or threatened ejection by one employee due to fault of 
another employee, 36 A.L.R, 1018. - 

* Liability of carrier responsible for passenger leaving 
train at station other than his destination; 118 A.L.R. 
cob ete A hay 

13 CJS. Carriers §§ 232, 233 281, 357, 372; 74 CJS. 
Railroads § 447, 


receiving livestock for shipment required, penalties, and 
tickets, effective January 1, 1999. For provisions of former 
sections, see the 1998 NMSA 1978 on NMOneSource.com. 


63-3-6. [Injury to passenger; contributory negligence; insufficient 


room. | 


Tf, a passenger be injured while on the platform of any car, or while in any mail, express, baggage 
or freight car, or on the locomotive, or while his or her head, limbs or body is projected outside the 
window or door of any passenger car, in violation of the printed regulations of said corporation 
posted up at the time, in a conspicuous place inside of the passenger cars then in the train, or 
in violation of any verbal instructions given by any officer of the train, such.passenger shall be 
deemed guilty of contributory negligence, and such corporation shall not be liable for such injury: 
provided, that there was, at the time, inside of its passenger cars, room sufficient for the accom- 


modation of such passenger. 


History: Laws 1878, ch. 1, ch. [tit.] 8, § 7; C.L. 1884, 


§ 2674; C.L. 1897, § 8865; Code 1915, § 4711; C.S, 1929, 
§ 116-312; 1941 Comp, § 74-304; 1953 Comp., § 69-3:-6.. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Law reviews. — For comment, "Bartlett Revisited: 
New Mexico Tort Law Twenty Years After the Abolition 
of Joint and Several Liability — Part One," see N.M. L. 
Rev, 1 (2003). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 65 Am. 
Jur. 2d Railroads §§ 460 to 476, 

Liability for injury to passenger by car door, 25 A.L.R. 
1061, 41 A.L-R. 1089. 

Duty of carrier to guard young children against danger 
of falling from car, 28 A.L.R, 1035. 


Liability for injury to passenger by car window, 29 
A‘L.R, 1262, 45 A.L.R. 1541." ° 
» Carrier's liability for injury’to passenger due to rushing 
or crowding of passengers, 155 A.L.R. 634. 

Contributory negligence of physically handicapped. or 
intoxicated person in boarding or alighting from standing 
train or car, 30 A.L.R.2d 334. 

Carrier's duty and liability to its passenger injured on 
platform or the like of station or terminal owned by an- 
other company, 41 A.L.R.2d 1286. 

Width or design of lateral space between passenger 
loading platform and car entrance as affecting carrier's li- 
ability to passenger for injuries incurred from falling into 
space, 28 A.L.R.4th 748, 

75 C.J.S. Railroads §§ 943,944. 


63-3-7. [Baggage checks; refusal to furnish; BORA S ES § of baggage; 


damages. ] 


A check shall be affixed to every dnckake or pateel of Hasvade when taken for transportation by 
such corporation, and a duplicate thereof shall be given to the passenger delivering the same for 
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transportation, and, if such check be refused on demand, such corporation shall pay to such pas- 
senger the sum of twenty dollars [($20.00)], to be recovered by action in any court of competent 
jurisdiction and in addition to the foregoing, no fare or toll shall be collected from such passenger; 
and if such passenger shall have paid his or her fare, he or she shall be entitled, upon demand, to 
a return thereof. Upon the production of such check at his or her place of destination, such pas- 
senger shall be entitled to receive his or her baggage, and if the same be not delivered within a 
reasonable time, he or she may be a witness in any action brought on account of such nondelivery, 
to prove the contents and value thereof: provided, that all actions to recover such baggage, or the 
value thereof, shall be barred at the expiration of three months after the same shall have accrued. 


History: Laws 1878, ch. 1, ch. [tit.] 8, § 2; C.L.. 1884, 
§ 2669; C.L, 1897, § 3860; Code 1915, § 4706; C.S. 1929, 
§ 116-307; 1941 Comp., § 74-305; 1953 Comp., § 69-3-7. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 14 Am. 
Jur, 2d Carriers §§ 1222, 1234. 

Extra or excess baggage, 2 A.L.R. 109. 

Carrier's liability in respect to baggage checked in par- 
cel room, 7 A.L.R. 1234, 27 A.L.R. 157, 37 A.L.R. 762. 

Regulation by public service commission as to checking 


Liability of carrier for baggage not accompanied by pas- 
senger, 23 A.L.R. 1446. 

Responsibility of carrier for acts or omission of red caps 
or porters other than train employees, 59 A.L.R. 126. 

Discrimination by carrier between passengers as re- 
gards checking and handling of baggage, 59 A.L.R. 329. 

Tort liability of master for theft by servant, 15 A.L.R.2d 
829, 39 A.L.R.4th 543. 

Railroad carrier's liability for loss of baggage or effects 
accompanying passenger, 32 A.L.R.2d 630. 

Liability of carrier for loss of passenger's baggage or 
packages, 68 A.L.R.2d 1350. 

13 C.J.S. Carriers §§ 499, 502. 


and handling of baggage, 21 A.L.R; 328. 


63-3-8. [Unclaimed baggage; sale after three months' period; proceeds 
_ of sale.] | . 


Every railroad corporation shall safely and securely keep, as warehouseman, all unclaimed 
baggage for the space of three months, at the expiration of which time it may sell the same, if not 
previously called for, at public auction, after ten days' public notice by publication in some news- 
paper of general circulation; or if there be no such paper in the vicinity, then by posting written or 
printed notices in three conspicuous places in the neighborhood in which such sale is to be made. 
For the purpose of making such sale, it shall be lawful to open each trunk, package or parcel, 
and make known the contents thereof. A true account of the sale shall be kept, showing the price 
at which each parcel was sold, and the number thereof, which shall be the same as the number 
stamped upon the check thereto attached; and if there be any name, initial letters or other marks 
upon such parcel, the same shall also be noted in said account. The proceeds of such sale shall be 
paid, less expenses of the sale, to the owner, upon demand and proof of ownership, at any time 
within sixty days after the sale, after which date all right of action therefor shall be barred. 


History: Laws 1878, ch. 1, ch. [tit.] 8, § 3; C.L. 1884, 
§ 2670; C.L. 1897, § 3861; Code 1915, § 4707; C.S. 1929, 
§ 116-308; 1941 Comp., § 74-306; 1953 Comp., § 69-3-8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references. — For legal newspapers, see 14-11-2 
NMSA 1978. ‘j 


63-3-9 to 63-3-22. Repealed. 


Repeals. — Laws 1998, ch, 108, § 81 repealed 63-3-9 
to 63-3-22 NMSA 1978, as enacted by Laws 1882, ch. 59, 
8§ 2-7 and 9; Laws 1882, ch. 60, § 1; Laws 1878, ch. 1, tit. 
8, §§ 12 and 18; and Laws 1912, ch. 62, §§ 1 and 2, relating 


to fares, track connections, transportation of freight cars 
from other roads, lines, and employee. hours, effective 
January 1, 1999. For provisions of former sections, see the 
1998 NMSA 1978 on NMOneSource.com. 


63-3-23. [Injury to employees from defective equipment; report of : 


defects; contributory negligence. |] 


-It shall be unlawful for any railroad corporation knowingly and willfully to use or operate any car 
or locomotive that is defective, or any car or locomotive upon which the machinery or attachments 
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thereto belonging are'in any manner defective, or shops or machinery and attachments thereof 
which are in any manner defective, which defects might have been previously ascertained by ordi- 
nary care and diligence by said corporation: 

If the employe [employee] of any such corporation shall receive any injury by reason of such defect 
in any car or locomotive or machinery or attachments thereto belonging, or shops or machinery and 
attachments thereof, owned and operated, or being run and operated by such corporation, through 
no fault of his own, such corporation shall be liable’for such injury, and upon proof of the same in 
an action brought by such employe [employee] or his legal representatives, in any court of proper 
jurisdiction, against such railroad corporation for damages on account of such injury so received, 
shall be entitled to recover against such corporation any sum commensurate with the injuries sus- 
tained: provided, that it shall be the duty of all the employes [employees] of railroad corporations 
to promptly report all defects coming to their knowledge in any such car or locomotive or shops or 
machinery and attachments thereof to the proper officer or agent of such corporation and after such 


report the doctrine of contributory negligence shall not apply to such employe [employee]. 


History: Laws 1893, ch. 28, § 2; C.L. 1897, § 3217; 
Code 1915, § 1824; C. S. 1929, § 36- 105; 1941 Comp. 5 
§ 74-324; 1953 Comp., § 69-3-26. 

Bracketed material. — The bracketed mdteHal was 
inserted by the compiler and is not part of the law. 

Cross references. — For compensation for injury or 
death of railroad employees, see N.M. Const., art. XX, § 16. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Defect 
in appliance or equipment as proximate cause of injury 


63-3-24. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 63-3-24 
NMSA 1978, as enacted by: Laws 1878, ch. 1; tit. 8, § 13, re- 


to railroad employee in repair or investigation thereof, 30 
A,L.R.2d:1192. - 

Duty of railroad company to prevent injury of employee 
due to surface of yard, 57 A:L.R.2d 493. 

Momentary forgetfulness of danger as contributory 
negligence, 74 A.L.R.2d 950. 

Excessiveness or adequacy of award of damages for per- 
sonal injury or death in actions under Federal Employers' 
Liability Act (45 USCS § 51 et seq.) - modern cases, 97 
A.L.R. Fed. 189. 

74 C.J.S, Railroads §§ 356, 424, 426. 


effective January 1, 1999. For provisions of former section, 
see the 1998. NMSA 1978 on:‘NMOneSource.com. 


lating to intoxication of engineers and conductors on duty, 


63-3-25. [Fireguards; plowing; burning of vegetation; notice.] 


The board of county commissioners of each county in this state, through which any line of 
railroad is operated or may hereafter be operated, shall have power, subject to the limitations 
in the three succeeding sections [63-3-26 to 63-3-28 NMSA 1978] contained; by an order to be 
entered of record, to require every railroad corporation oprating [operating] a line of railroad in 
their respective counties, to plow as a fireguard through such portions of said counties as shall 
be specially designated in such order, a continuous strip of no more than six feet in width, which 
said strip of land shall run parallel with said line of railroad, and be plowed in such good and 
workmanlike manner as to effectually destroy and cover the vegetation thereon, and be sufficient 
to prevent the spreading of fires; and the.outer line of said strip of plowed land shall be upon the 
outer line of the rights of way of such railroad corporation, not to exceed however, one hundred 
feet from the center of the track of the railroad. And such railroad corporations shall, in addition 
to the plowing of such strip, in each and every year burn off, or remove all dry grass or dead and 
dry vegetation, as soon as the same becomes sufficiently dry to burn; between said plowed strip 
and the track of such road or roads: provided, however, that such plowing and burning be done 
between the fifteenth of July and the first day of October, in each and every year: provided, fur- 
ther, that the board of county commissioners shall each year serve said railroad corporations with 
a duly certified copy of the order, designating the particular localities where such plowing and 
burning shall be done, in each of said counties, at least thirty days before the said fifteenth day of 
July; and such fireguards need not be constructed, or burning done within the limits of any city or 
town, nor along the line of railroads running through mountains or other lands impracticable to 
plow, nor where such plowing and burning, as aforesaid, would be of no practical utility. 
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History: Laws 1884, ch. 34, § 1; C.L. 1884, § 2723; ANNOTATIONS 
C.L. 1897, § 83904; Code 1915, § 4744; C.S, 1929, § 116. 
713; 1941 ‘Comp., § 74-326; 1983 Comp, § 69-39-28, Am. Jur. 2d, A.L.R. and C.J.S. references. — 74 
Bracketed material. — The bracketed material was C.J.S. Railroads 8 435. . 
inserted by the compiler and is not part of the law. 


63-3-26. [Failure to maintain fireguard; penalty; enforcement.] 


Any railroad corporation failing to comply with the provision [provisions] of the preceding sec- 
tion [63-3-25 NMSA 1978] shall be liable to pay a penalty of two hundred dollars [($200)] for each 
and every mile, or fractional part thereof, of such strip as it neglects to plow, as aforesaid, in each 
and every year as aforesaid; or neglects to burn and remove the dry grass and vegetation from, as 
provided above, the same to be collected by an action of debt in any court of competent jurisdiction, 
by the attorney ‘general, or district attorney of the district, in the name of the state, Proviged; such 
action shall be brought within two years after the cause of action accrues. 


History: Laws 1884,'ch. 34, § 2; C.L. 1884, § 2724; ANNOTATIONS 
C.L. 1897, § 3905; Code 1915, § 4745; C.S. 1929, § 116- 
714; 1941 ‘Comp., § "74.3273 1953 Comp, § 69-3-29, Am. Jur. 2d, A.L.R. and C.J.S. references. — 74 
Bracketed material. — The bracketed material was Cw.S, Railroads § 437. 
inserted by the compiler and is not part of the law. 


63-3-27. [Fireguard made Unde Airection of ‘county. commissioners; 
expenses, | 


Should any railroad corporation, operating a railroad in this state, not do the plowing and burn- 
ing required to be done by the preceding two sections [63-3-25, 63-3-26 NMSA 1978], the board 
of county commissioners of such county may hire the same to be done and charge the expenses 
thereof to the railroad company so failing to do such plowing and burning, and such company shall 
be obliged to pay the same and all costs and attorneys' fees for the collection thereof. 


History: Laws 1884, ch. 34, § 3; C.L. 1884, § 2725; Bracketed material. — The bracketed material was 
C.L. 1897, § 3906; Code 1915, § 4746; C,S, 1929, § 116- inserted by the compiler and is not part of the law. 
715; 1941 Comp., § 74-328; 1953 Comp., § 69-3-80, ~ a # : Re A ‘ * 


63-3-28. [Actions for damages by fire; limitation:] i 


All actions against railroad corporations for damages by fire, that may have been or shall be set 
out, or caused by operating any line of railroad in this state, shall be commenced. by the parties 
injured within two years. after the cause of action accrues. 


History: Laws 1884, ch, 84, § 4; C.L, 1884, § 2726; Niner tsegsica with extinguishment of fire by operation of 
C.L, 1897, § 3907; Code 1915, § 4747; C.S, 1929,§116- —_—_ train, TIAL.R. 914. 

716; 1941 Comp., § 74-329; 1953 Comp., § 69-3-31. - Liability of railroad negligently cdusing fire for personal 

Bracketed ‘material. — The bracketed material was ovinjuries sustained in attempt to control fire or to save life 
inserted by.the compiler and is not part of the law. or property, 42 A.L.R.2d 494. 

‘ ‘ha Res ipsa loquitur as to cause of or liability for real- 
» ANNOTATIONS >) _ ‘property fires, 21 A.L.R.4th 929. 

Am. Jur, 2d, A.L.R. and Cw.S. references. — Extin- Liability of property owner for damages from spread of 
guishing fire set by engine without negligence, liability for accidental fire originating on property, 17.A.L.R.5th 547. 
failure to aid in, 3A.L.R. 509. Liability for spread of fire intentionally set for legiti- 

Constitutionality of statutes imposing absolute liability mate-purpose, 25'A.L.R-bth'sot. 


for fires, 53 A.L.R. 875. > 74.0.8, Railroads § 512. 


63-3-29 to 63-3-32. Repealed. 


Repeals, — Laws 1998, ch. 108, § 81 repealed 63-3-29 © For provisions of former sections, see the 1998 NMSA 
to 63-3-32 NMSA;1978, as,enacted by Laws 1915, ch, 37, 1978 on NMOneSource.com. 
§§ 1-4, relating to headlights, effective January 1, 1999. 
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63-3-33. [Failure of district attorney to act; prosecution by attorney, 
general. | | 


In case of the failure of any district attorney to bring such suit within a reasonable time after 
information shall have been lodged with him, by the state corporation commission [public regula- 
tion commission] or any other person, of any violation of this act [63-3-29 to 63-38-33 NMSA 1978], 
it shall be the duty of the attorney general upon being informed of such fact to cause such prosecu- 
tion to be comatngn oud: 


Laws 1998, ch. 108, § 80 provided that references to the 
state corporation commission be construed as, references 
to the public regulation commission. 


History: Laws 1915, ch. 37, § 5; C.S. 1929, § 116-325; 
1941 Comp., § 74-334; 1953 Comp., § 69-3-36. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


63-3-34. Bell to be rung at highway crossings... bv) 


A. _ Except as provided in Subsection B of this section, every railroad corporation shall cause a 
bell to be attached to each of its locomotives and shall cause the bell to be rung at a distance of not 
less than eighty rods from the crossing of any public street, road or highway. 

B. For a railroad, owned by the state or one of its political subdivisions, if the crossing is 
within a designated quiet zone pursuant to federal railroad administration rules and the maxi- 
mum. allowed speed for a train using the crossing is equal to or less than forty miles per hour, the 
bell shall be rung not less than three hundred feet from the crossing. 

C. A railroad corporation violating a provision of Subsection A or B of this section skal be 
subject to a penalty of one hundred dollars ($100) to be recovered by action in the name of the 
state in any court of competent jurisdiction, one-half of which shall go to the informer and the 
other half of which shall go to the state. The corporation shall also be liable for all. damages that 
may be sustained by any person by reason of noncompliance with the provisions ofthis section. 


History: Laws 1878, ch. 1, ch. [tit.] 8, § 1; C.L. 1884, 
§ 2668; C.L. 1897, § 3859; Code 1915, § 4705; C.S. 1929, 
§ 116-306; 1941 Comp., § 74-335; 1958 Comp., § 69-3- 
87; 1978 Comp., § 68-3-34, Laws 2009, ch. 229, § 1. 

Cross references. — For disposition of fines and for- 
feitures, see N.M. Const., art. XII, § 4. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, at the beginning of the sentence, added "Except 
as provided in Subsection B of this section"; after "shall 
cause a bell", deleted "of at least twenty pounds weight"; 
added Subsection B; and in Subsection C, at the beginning 


of the first sentence, added "A railroad corporation. violat- 
ing a provision of Subsection A or B.of this section shall 
be subject to". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 65 Am. 
Jur. 2d Railroads $363. 

Customary or statutory signal from train as measure 
of railroad's duty as to warning at highway crossing, 5 
A.L.R.2d 112. 

74 C.J.S. Railroads §§ 427, 428. 


63-3-35. [Highway crossings; definitions.] 


The following words and phrases when used in this act [63- 3-35 trogen, 63- 3-38 NMSA 1978] 
shall, for the purpose of this act, have the meanings respectively ascribed to them in this section, 
except in those instances where the context clearly indicates a different meaning. 

A. "Public highways": every place or way of whatever nature open to the use of the public as a 
matter of right for purposes of vehicular travel. 

B. .."Grade crossing" or "crossing at grade": a crossing so constructed that a highway crosses 
railroad tracks upon the same grade as is occupied by such tracks. 

C. "Grade separation": a separation of the grade of railroad tracks from that of a highway at a 
railroad crossing, so constructed that the highway will either pass under the tracks of the railroad 
or over such tracks, at a sufficient height above the same to hela railroad trains to pass under 
such highway. 

D. "Grade separation limits": all that portion of a highway at or near a railroad crossing be- 
tween the points where the grade line of'such highway leaves its natural grade on one side of a 
railroad track and where it returns to its natural grade on the other side of such track. 
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History: Laws 1929, ch. 97, § 1; C.S, 1929, § 116- ' ' _ ANNOTATIONS 


1201; 1941 Comp., § 74-336; 1953 Comp., § 69-83-38. — Pate 
Rravkotedsminth ein Wear ices bradieun ed matamal was Am, Jur. 2d, A.L.R. and C.J.S. references. — 65 Am. 
Jur, 2d Railroads § 265. 


inserted by:tibe compiler and is not part of the law. 7 14 CJS. Railroa ds § 140, 


63-3-36. Construction and maintenance of Neiatenen ts crossings: 


A. Subject to the provisions of Subsection B hereof, every railroad company in ree aie shall 
construct and maintain in good condition, at its own expense, good and sufficient crossings at 
all places in this state where its railroad crosses public: highways, city, town or village streets at 
grade, now or hereafter to be opened for public use. Such crossings shall be constructed of planks, 
macadam, concrete or other suitable material in such manner as to be level with the top of the 
rails for a reasonable distance on each side of each rail. 

B. Any highway-railroad crossing at grade that may hereafter be constructed or reconstructed 
by the state highway department will be a full plank crossing of a material approved by the state 
highway department and railroad, to be installed by the railroad company at the state highway 
department's expense. If a joint investigation of railroad and highway engineers shows that a 
highway-railroad crossing at grade should be reconstructed, then the highway department shall 
pay the railroad for the initial full plank crossing. Said constructed or reconstructed crossing will 
be maintained in good condition at the railroad company's own expense. | 


History: Laws 1929, ch. 97, § 2; C.S. 1929, § 116- Railroad's only duty is to make crossing safe and 
1202; 1941 Comp., § 74-337; 1953 Comp., § 69-3-39; convenient to the public with proper regard for the class 
Laws 1963, ch. 133, § 1. : of traffic at such crossing. If the highway commission (now 


state transportation commission) desires further improve- 


ANNOTATIONS ment beyond that, it may expend state funds for improve- 
Regulation of crossings by commission and high- ment thereof but cannot hold railroad liable for same. 
way department. — The state corporation commission 1937-38 Op. Att'y Gen, No. 87-1758. 
(now public regulation commission) has the power. to , Am, Jur. 2d, A.L.R. and C.J.S. references. — 65 Am, 
require a railway company to construct and maintain a Jur. 2d Railroads, §§ 265 to 275. 
crossing at grade whenever it finds that the company's Constitutional power to compel railroad to relocate its 
tracts’are intersected'by any kind of way open to the pub- tracks and abolish grade crossings, 35 A.L.R. 1322, 36 
lic as a matter of right for vehicular:travel!' The commis- A.U.R. 1122, 55 A.L.R. 660, 109 A.L.R. 768. h 
sion's power includes the power to require the company Covenant to establish and maintain crossing as run- 
to do anything which will,make the crossing "good and ning with the land, 41 A.L.R. 1369, 102 A.L.R, 781, 118 
sufficient,” that is, safe and convenient for public use. The A.L.R, 982. 
commission can order the railroad company;to, construct Railroad's right to construct and maintain pier 8, pillars 
and maintain a crossing at grade at its own expense, ex- or abutments at crossing on highway, 62 A.L.R, 1519. 
cept when the state highway department (now depart- Liability of railroad for damages other than those inci- 
ment of transportation) is involved in,the construction or dent to bodily injury, for binging street or highway cross: 
reconstruction of the crossing. When the state highway ing; 71 A.L.R..917, 
department is involved, it will pay the costs of making the Prohibition to control peta of acta ate de officers 
crossing's surface level with the rails. The railroad must as to construction of crossing or viaduct, 115 A.L.R. 23, 
bear the remaining construction costs as well as all main- 159 A.L.R. 627. ; : ; 
tenance costs. 1974 Op. Att'y Gen. No, 74-07. 4 Duty of railroad to person using private crossing or foot- 
Scope of obligation to provide and maintain path over or along railroad tracks, 167 ALR. 1253. 
crossings. — It is obligation of the railroads to provide Customary or statutory signals from train as measure 
and maintain highway crossings wherever to do So is’in of railroad's duty as to warning at highway crossing, 5 
the public interest, reasonable and just,.1949-50 Op, Att'y A.L.R,2d 112. ; i 
Gen. No. 49-5248. Failure of occupants of motor vehicle stalled on railroad 
Effect of changing circumstances. — The duty of |’ crossing to get out and move to place of safety as contribu- 
maintaining and keeping in repair highway’ crossings is tory negligence, 21 A.L.R.2d 742, 
a continuing duty, requiring the railroad companies to _. Duty of railroad company to maintain flagmen at cross- 
put such highway crossings in such condition as changes _ ‘1M€, 24 A.L.R.2d 1161. 
in circumstances require, therefore, where a highway is Liability of railroad to adult pedestrian attempting to 
improved by widening same to accommodate increasing pass over, under or between cars obstructing crossing, 27 
traffic, it is the duty of the railroad company to improve .},, A.L.R.2d 369, 
its crossing so that it will be reasonably comparable to the Rights of injured guest in vehicle involved in railroad 
roadway approaching the ‘crossing. 1987- 38 Op. Att'y Gen. crossing accident as affected by Pann vision from ve- 
Goths: law duty of at, adel companies is to Contributory negligence of one jumping from moving 
keep and maintain crossings for roads already estab- motor vehicle, 52 A.L.R.2d 1433. 
lished at the time of the building of the railroad line i ina °°. Liability for i injury or death of pedestrian due to condi- 
safe and suitable state of repair, including not only the. tion of surface of crossing, 64.A.L,R.2d 1199, ; 
crossing of the tracks but also the approaches thereto... ... Duty of person with physical handicap, such as im- 
1937-38 Op. Att'y Gen. No. 37-1758. in ’ paired vision or hearing, to stop and look upon reaching 
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63-3-37 OPERATION AND REGULATIONS GENERALLY 63-3-38 


a railroad crossing to avoid charge of contributory negli- ‘Liability of railroad. or other. private landowner for 

gence, 65 A.L.R.2d 703. vegetation obscuring view at railroad crossing, 66 
Liability to owner or occupant of motor vehicle for ac- A.L.R.4th 885. 

cident allegedly resulting from defective condition of road 74 C.J.S. Railroads 88 141 to 145, y 156: 


surface at crossing, 91 A.L.R.2d 10: 


63-3-37. Separation of grade crossing; determination; cost. 


Whenever a state, county, municipal or other street or highway, including a highway that may be 
designated as a part of the federal aid highway system, which may be constructed or reconstructed 
in such manner that it crosses or intersects any railroad, the state transportation commission, or 
other governing body, may, if in its opinion it is practicable and reasonably necessary for the pro- 
tection of the traveling public, separate the grades at such crossing and, if unable to agree with 
the railroad as to the grade separation and the method of accomplishing the separation, may ap- 
ply to the district court of the county in which the separation is located by verified petition pray- 
ing for the separation of grades at the crossing and shall accompany the petition with plans and 
specifications of the proposed grade separation. The procedure on the petition shall be the same 
as in ordinary civil action. If the court: determines in such proceeding that the grade separation is 
practicable and reasonably necessary for the protection of the traveling public over the highway, it 
shall order the grade separation to be made, either in accordance with the plans and specifications 
filed with the petition or in accordance with such modification of the plans and specifications as 
the court determines to be proper, and upon condition that the then existing grade crossing shall 
be closed to all forms of street or highway traffic upon the completion of the grade separation. The 
orders of court in such proceedings shall be enforced in the same manner as decrees in equity. 
When any separation of grades is made either by agreement or by court order, the railroad com- 
pany shall pay not to exceed ten percent of the cost between the grade separation limits, provided 
that the then existing grade crossing shall be closed to all forms of street or highway traffic upon 
the completion of the grade separation and provided that where funds are made available for such 
purposes under the provisions of the act of congress known as 23 USCA 101 et seq., as amended 
and supplemented, the participation of the railroad company in the cost of construction and main- 
tenance of any grade separation structure and the approaches thereto shall be in conformity with 
and subject to the provisions of that act. In cases where two or more railroads are located in such 
proximity to each other as to be involved in any single separation of grades,'the portion.of the cost 
of the grade separation shall be apportioned between the railroads either by agreement or in such 
manner as may be just by order of court in such proceeding. Whenever the plans and specifications 
for a grade separation, as finally fixed by agreement or order of court, provide for raising or lower- 
ing the grade of the railroad tracks, the cost shall be included in the cost of the grade separation. 


History: Laws 1929, ch. 97, § 3; C.S. 1929, § 116- ‘USCA 101 et seq." for "the Federal Aid Road Act, approved 


1203; 1941 Comp., § 74-838; Laws 1945, ch, 112, § 1; July 11, 1916" in the fifth sentence. 
’ ° H * =3-403 0 h. 
ven mY 118, § 1; 1953 Comp., § 69-3-40; 2003, c ANNOTATIONS 
The 2003 amendment, effective July 1, 20038, added Am. Jur, 2d, A.L.R. and C.J.S. references. — 65 Am. 
the section heading;,substituted "that" for ' ‘which now is Jur. 2d he ee § 265, 
or hereafter", and "transportation commission" for "high- ° 74 C.J.8. Railroads 8 143. 


way commission" in the first sentence; and substituted "23 


63-3-38, Maintenance of grade crossing. 


After construction of every grade separation, the state transportation commission shall main- 
tain the highway roadbed and the structures supporting it and the ers shall maintain its 
roadway and track and the structures supporting them. 


History: Laws 1929, ch. 97, § 4; C.S, 1929, § 116- _ The 2003 amendment, effective July 1, 2008, added 
1204; 1941 Comp., § 74-339; 1953 Comp., § 69-3-41; +. the section heading; and substituted "transportation com- 
2003, ch. 142, § 6. mission" for "highway commission". 

tt 
35 


© 2022 State of New Mexico. New Mexico Compilation Commission.All rights reserved. 


63-3-39 RAILROADS AND COMMUNICATIONS 63-3A-3 


63-3-39. [Industrial railroads; hauling for others; not considered 
common carrier. |] 


No person or persons, and no industrial corporation not incorporated as a common carrier under 
the laws of this or some other state, and not holding himself, or itself, out as such common carrier, 
owning or operating industrial railroad tracks in connection with any industry in this state, shall 
be held or construed to be a common carrier by virtue of, or because of, the hauling of materials or 
supplies for others upon such industrial tracks, either free or under private contract for compensa- — 
tion for such service, and any and all contracts made for such service shall be lawful. 


History: Laws 1921, ch. 191, § 1; C.S, 1929, § 116- Cross references. — For private contracts of railroad 


801; 1941 Comp., § 74-340; 1953 Comp., § 69-3-42, without liability as common carrier, see 63-4-9 NMSA 
Bracketed material. — The bracketed material was 1978. 
inserted by the compiler and is not part of the law. 
Railroad Planning and rnoeers 
Sec. “ Sec. 
63-3A-1. Short title. 63-3A-4, Rail passenger study. 


63-3A-2.. Purpose. : 
63-3A-3, State highway and transportation RenarhneAt: 
additional powers. 


63-3A-1. Short title. . 


This act [63-3A-1 iyaies 63-3A-3 NMSA 1978] may be cited as the "Railroad Planning and 
Projects Act". 


History: Laws 1985, ch. 36, § 1. 


63-3A-2. Purpose. 


It.is the intent of the legislature to assign to the state highway and transportation department 
the functions of planning necessary to develop a coordinated program with the United States 
department of transportation in the fields of rail freight and passenger transportation. In order 
to accomplish this purpose and to obtain all possible funds available to implement this activity, 
the Railroad Planning and Projects Act shall be liberally construed. 


History: Laws 1985, ch. 36, § 2; 1987, ch. 268, § 5. 


63-3A-3. State highway and transportation department; additional 
powers. 


A. The state highway and transportation department is authorized to enter into agreements 
with any bureau, department or agency of the United States government dealing with or concern- 
ing the planning of any railroad freight or passenger system for operation in New Mexico. 

B.. The state highway and transportation department shall have the authority to plan and pro- 
mote efficient rail transportation services and shall: 

(1) maintain adequate programs of research, promotion and development with provision 
for public participation; and | 

(2) takeall practical steps to improve the quality of rail freight and passenger services in 
New Mexico. 


History: Laws 1985, ch. 36, § 3; 1987, ch. 268, § 6. 
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63-3A-4 DISCONTINUANCE OF OPERATIONS 63-4-9 


63-3A-4. Rail passenger study. 


A. The alliance for transportation research institute at the university of New, Mexico shall 
conduct a feasibility study regarding the potential for passenger rail service linking the El Paso- 
Juarez metropolitan area with New Mexico towns and cities along the Rio Grande corridor and 
continuing on to Denver, Colorado. The study shall: 

(1) identify the alignment, condition and ownership of tracks; 

(2) define an integrated network for intercity rail travel; and 

(3) provide alternatives for intermodal connections between the affected airports and 
passenger rail services. 

B. The study shall investigate the potential for New Mexico passenger rail service links to the 
national intermodal transportation initiative, "Reconnecting America". 

C. The study shall be conducted in collaboration with the state highway and transportation 
department. 

D, The alliance for Aran ancriaiesnt research institute shall aed: to the governor and the 
legislature on study recommendations for potential intermodal links to regional and national 
transportation strategies and interstate rail travel. 


History: Laws 2003, ch. 106, § 1. Compiler's notes. — Laws 2003, ch. 106, § 1 was not 
Effective dates. — Laws 2003, ch. 106 contained. no enacted as part of the Railroad Planning and Projects Act. 
effective date provision, but, pursuant to N.M. Const., The section number was assigned by the compiler. 


art. IV, § 28, was effective June 20, 2003; 90 days after 
adjournment of the legislature. 


ARTICLE 4 


Discontinuance of Operations 


Sec. Sec. 

63-4-1 to 63-4-8. Repealed. 63-4-9. Railroads constructed for special industry; pri- 
vate contracts without liability as common 
carriers. 


63-4-1 to 63-4-8. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 63-4-1 January 1, 1999; For provisions of former sections, see the 
to 63-4-8 NMSA 1978, as enacted by Laws 1921, ch. 200, 1998 NMSA 1978 on NMOneSource.com., 
§§ 1-8, relating to discontinuance of operations, effective 


63-4-9. [Railroads constructed for special industry; private contracts 
without liability as common carriers. | 


The owner or owners of any line of railroad, not exceeding 60 miles in length, in the state of New 
Mexico, which has been or shall be constructed primarily for the purpose of carrying coal, lumber 
or the products of some other particular industry, may enter into private contracts for the carriage 
of persons or freight over such line of railroad without thereby becoming liable to control as com- 
mon carriers or becoming subject to the obligations and duties of common carriers. 


History: Laws 1921, ch. 200, § 9; C.S. 1929, § 116- certificate of convenience and necessity from interstate 
409; 1941 Comp., § 74-409; 1953 Comp., § 69-4-9. . commerce commission. San Juan Coal & Coke Co. v. 
Bracketed material. — The bracketed material was Santa Fe, San Juan & N.R.R., 1931-NMSC-039, 35 N.M. 
inserted by the compiler and is not part of the law. 512, 2 P.2d 305. 
Cross references. — For industrial railroads, see 63- Am, Jur. 2d, A.L.R. and C.J.S. references. — 13 
3-39 NMSA 1978. C.J.S. Carriers § 2. 
ANNOTATIONS 


Certificates of convenience and necessity. — This 
section does not apply to a railroad operating under 
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63-5-1 . RAILROADS AND COMMUNICATIONS 63-5-2 


ARTICLE 5 


Foreclosure of Mor eaee on Batre Property 


Sec. , ~ Sec. 
63-5-1. Foreclosure; rights of purchases; new corporation; 68-5-38. Rights of new corporation. 


organization, 63-5-4. Sale of foreclosed railroad. 
63-5-2. Powers of new corporation, : 


63-5-1. Foreclosure; rights of purchases; new corporation; organization. 


Whenever the railroad lands or other property of any railroad corporation created by or under 
any law of the United States or of the state or the part of the railroad, lands or other property of 
any such corporation situated in the state is sold by virtue of a mortgage or deed of trust or pursu- 
ant to the judgment or decree of any court of competent jurisdiction or by virtue’ of any execution 
issued thereon, the purchasers at any such sale may acquire and become vested withthe property 
sold and may acquire any other property and franchises, rights and powers of the corporation in 
this state or elsewhere. Purchasers may associate with themselves any number of persons and 
with their associates may become a corporation with power to own, operate, exercise and enjoy the 
properties, franchises, rights and powers acquired by the purchasers upon making, acknowledging 
and filing in the office of the secretary of state a certificate in which the purchasers describe by 
name and by reference to the charter or law under which it was organized, the corporation whose 
property or part of whose property the purchasers have acquired, the court by whose authority the 
sale was made, with the date of the judgment or decree authorizing or directing the sale, a brief 
description of the property sold and also the following particulars: 

A. the name of the new corporation intended. to be formed.by the filing of the certificate; 

B. the maximum amount of its capital stock and the number of shares into which it is divided, 
and specifying the classes thereof, whether common or preferred, and the amount of and rights 
pertaining to each class;and 

C. the number of directors, not less hast three nor more than fifteen, who shall manage the 
affairs of the new corporation and the names and post office addresses of the directors for the 
first year. 


History: Laws 1897, ch, 19, § 1; C.L. 1897, § 3922; ANNOTATIONS 
Code 1915, § 4720; C.S. 1929, § 116-501; 1941 Comp. 
§ 74-501; 1953 Comp., § 69-5-1; 2013, ch. 75,843. Am, Jur, 2d, A.L.R. and CJ.S. references. —65 Am. 
The 2018 amendment, effective July 1, 2018, required Jur. 2d Railroads §§ 163 to 175. 


that purchasers of railroad assets file a certificate with Court's power to authorize discontinuation of railroad 
the secretary of state describing their corporation; added upon foreclosing mortgage on its plant, 8 A.L.R. 238. 
the title of the section; and in the second sentence, after 74 C.J.S, Railroads §§ 328 to 338. 


"filing in the office of the", deleted "state corporation com- 
mission" and added "secretary of state". 


_ 63-5-2. [Powers of new corporation.] |» 


Such new corporation shall thereupon be vested with, and shall be entitled ve exercise and en- 
joy, all the rights, franchises and powers, which belong to or could be exercised by the corporation 
whose property, or part of whose property, was acquired by such purchasers, as aforesaid, and may 
acquire and enjoy all or any part of the railroad, lands or other property of such corporation inthe 
state of New Mexico, or elsewhere, and may: conduct its business generally, under and.in the man- 
ner provided in the charter of such last mentioned corporation, or under the laws relating thereto, 
with such variations in manner and form of organization as such purchasers and their associates 
may deem necessary and set forth in such certificates, subject to the restrictions and limitations 
imposed by law upon railroad corporations in this state, and any such corporation shall have the 
power to issue and dispose of its capital stock, of the kind and character, and of the amount speci- 
fied in said certificate; and such new corporation shall, in no manner, be deemed or held liable for 
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63-5-3 DISSOLUTION OF RAILROAD COMPANIES 63-6-7 


the debts, obligations or liabilities of the corporation whose property, or a part thereof, it may have 
acquired, except state and county taxes, 


History: Laws 1897, ch. 19, § 2; C.L. 1897, § 3923; _ ANNOTATIONS 

Code 1915, § 4721; C.S. 1929, § 116-502; 1941 C F ha 

§ 74-502; 1953 Comp., § 69-5-2. aor Am. Jur. 2d, A.L.R. and C.J.S. references. — 65 Am. 
Bracketed material. — The bracketed material was Jur. 2d Railroads §§ 1738, 174, 294, 

inserted by the compiler and is not part of the law. 74 C.J.S, Railroads § 339, 


63-5-3. [Rights of new corporation. | 


Such corporation shall be vested with and be entitled to possess, exercise and enjoy any and all 
rights, franchises and powers which are given or may hereafter be given to any railroad company 
organized under the general laws of this state, and that such new corporation, when organized to 
purchase, acquire or take the property of any railroad company sold as aforesaid, may lease or pur- 
chase the railroad and other property and franchises of any railroad company organized under the 
laws of the United States or any state or territory thereof, and thereafter operate and maintain 
the same, or may lease or sell its railroad and other property to any railroad company organized 
under the laws of any state or territory subject to the restrictions and limitations imposed by law 
upon railroad corporations in this state. 


History: Laws 1897, ch. 19, § 3; C.L. 1897, § 3924; ANNOTATIONS . 
Code.1915 ;C.S.1 116-503; 1941 i 

= — dhe ae mc per ae eters oi Ces eat 0 Am. Jur. 2d, A.L.R. and C.J.S. references. — 74 
§ 74-508; 1953 Comp.,'§ 69-5-3. : 

Bracketed material. — The bracketed material was C.l.S, Railroads § 342. 
inserted by the compiler and is not part of the law, 


63-5-4. [Sale of foreclosed railroad. | 


The purchasers at any such sale as aforesaid, may, if they choose, sell, transfer or assign all the 
railroads, lands, properties, rights, franchises and powers so purchased or acquired by them or 
belonging to the corporation whose property or a part of whose property was so purchased, to a 
corporation of any state or territory which may be authorized by the laws of such state or territory, 
or by its charter, to purchase or acquire such or similar property, and upon such:sale, transfer or 
assignment being made, such corporation to whom the same shall be made shall become vested 
with all of said property, together with all the rights, franchises and powers thereto belonging or in 
anywise appertaining or [sic] to the corporation whose property or a part thereof was sold, subject 
to the restrictions and limitations imposed by law upon railroad corporations in this state, but shall 
not be deemed or held liable in any manner for the debts, obligations or liabilities, or any of them, of 
the corporation whose property or a part thereof may have been sold, except state and county taxes. 


History: Laws 1897, ch. 19, § 4; C.L. 1897, § 3925; Bracketed material. — The’ bracketed material was 
Code 1915, § 4728; C. S. 1929, § 116-504; 1941 Comp., inserted by the compiler and is not part of the law. 
§ 74-504; 1953 Comp. + § 69-5- 4, . 


ARTICLE 6 
Dissolution of Railroad Companies 


(Repealed by Laws 1998, ch. 108, § 81.) 


63-6-1 to 63-6-7. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 63-6-1 effective January 1,. 1999. For provisions of former sec- 
to 63-6-7 NMSA 1978, as enacted by Laws 1878, ch. 1, tit. tions, see the 1998 NMSA 1978 on NMOneSource.com, 
9, §§ 4-10, relating to voluntary dissolution and venue, 
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63-7-1 


RAILROADS AND COMMUNICATIONS |: 


63-7-1 


ARTICLE 7 


_ Public Regulation Commission; 
Complaints, Hearings and Reports. 


Sec. 

63-7-1. Public regulation commission; term defnet: office. 

63-7-1.1. Commission powers and duties; transportation 
and transmission companies and common 
carriers; telephone and telegraph compa- 
nies. 

63-7-2 to 63-7-9. Repealed. 


Sec. f 

63-7-10, habeus of books and records. 

63-7-11 to 63-7-19., Repealed. 

63-7-20. Utility and carrier jnapection; fee. 

63-7-21. Disposition of fees. 

63-7-22, Exemptions from act. 

63-7-23. ‘Telecommunications; administrative fines, 


63-7-1. Public regulation commission; term defined; office. 


The term "commission", as°used:in Chapter 63, Article 7 NMSA 1978, means the public cond 
tion commission. The office of the commission shall be located in the city of Santa Fe, New Mexico. 


History: Laws 1912, ch. 78, § 1; Code 1915, § 5373; 
C.S. 1929, § 184-1106; 1941 Comp., § 74-701; 1953 
Comp., § 69-7-1; Laws 1998, ch. 108, § 50; 2001, ch. 
245, § 2. 

Compiler's notes. — Chapter 63, Article 7, 63-7-1 to 
63-7-23 NMSA 1978, would have been repealed by Laws 
1998, ch. 108, § 82, effective July 1; 2003. However, Laws 
2003, ch. 23, § 1 and Laws 2008, ch, 416, § 5 repealed Laws 
1998, ch: 108, § 82 before the repeal took effect. 

Cross references, — For creation of commission, see 
N.M. Const., art. XI, § 1. 

For duties of commission, see N.M. Const., art. XI, § 2. 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "term defined; office" for "terms defined; office or- 
ganization" in the section heading; and rewrote the first 
sentence, which formerly read "The terms ‘commission!’ 
and 'clerk' or 'chief clerk'. where. used in this article shall 


mean, respectively, the public regulation commission and 


the chief clerk of the commission." 

The 1998 amendment, effective January 1, 1999, 
amended this. section. to change "state corporation com- 
mission" to "public regulation commission" to reflect the 
January 1, 1999 repeal of former Article XI, § 1 of the New 
Mexico Constitution. 


ANNOTATIONS 


Generally, as to power to fix rates. — The power to 
. fix rates is an attribute of sovereignty, legislative in its na- 
ture and delegated by the constitution to the corporation 
commission (now. public, regulation commission) which was 
intended, to have all the power to fix rates, and the legis- 
lature to have none of it. Mountain States Tel, & Tel. Co, 
v. N.M. SCC, 1977-NMSC-032, 90 N.M. 325, 563 P.2d 588. 

No power to make rates retroactive. — Neither 
the applicable constitutional provisions nor the pertinent 
statutes provide the commission with permission to make 
rates retroactive. Mountain States Tel. & Tel..Co. v. N.M. 
SCC, 1977-NMSC-032, 90 N.M. 325,563 P.2d 588. 

Economic scheme as a whole to be looked at. 
— The commission has a constitutional mandate to con- 
sider a telephone company's earnings, investments and 
expenditures as a whole within the state in promulgat- 
ing rates; it is not confined solely to the cost-of-service 
formula. Mountain States Tel. & Tel. Co. v. NM. SCC, 
1977-NMSC-032, 90 N.M. 325, 563 P.2d 588, 

Value of service may be looked at. — Under some 
circumstances the value of telephone service may be en- 
titled to more weight than an estimate of cost of service, 
which necessarily involves many allocations on a more 


' or less arbitrary basis. Mountain States Tel. & Tel. Co. v: 


N.M. SCC, 1977-NMSC-0382, 90 N.M. 325, 563.P.2d 588. 

Latest available economic information should be 
utilized by the commission in order to insure that pro- 
jected figures beara meaningful relation to future as well 
as past’ and present fiscal realities. Mountain States Tel. 
& Tel. Co. v. N.M, SCC, 1977- NMSC- 032; 90 N.M. 325, 563 
P.2d 588. 

Determining level of subsidies ta telephone users 
is commission function. Mountain States Tel. & Tel. Co, 
v. N.M. SCC, 1977-NMSC-032, 90 N.M. 325, 563 P.2d 588, 
_, Rate-making power. of commission is plenary, ex- 
cept as restricted by those principles of constitutional law 


. which would have limited its exercise if it had been in- 


trusted to the legislature. Mountain States Tel. & Tel. Co. 


vu. N.M. SCC, 1977-NMSC-032,90.N.M. 325, 563 P.2d 588. 


Bond requirement. — Where the supreme court's or- 
der prior to review fixed interim telephone rates to be in 
force under bond for one year; and after review the court 
found substantial evidence in the record to show that 
these rates were just and reasonable, it held that there 
was no necessity that a bond be provided. Mountain States 
Tel. & Tel, Co. v. N.M. SCC, 1977-NMSC- 032, 90 N.M. 325, 
563 P.2d 588. 

Given by implication of law. — The authority to 
grant rates under bond, as a lawful and necessary ad- 
junct to the effectual exercise of the power to fix interim 
rates, is given by implication of law. Mountain States Tel. 
& Tel. Co. v. N.M. SCC, 1977-NMSC-032, 90 N.M. 325, 563 
P.2d 588. 

Generally, as to duty to formulate rates. — It is in- 
herent in the commission's constitutional mandate that it 
has the authority to refuse to fix telephone rates when it 
does not have substantial evidence from which fair rates 
can be reasonably calculated or determined. Under such 
circumstances the commission has a duty to deny the 
rates, and thus it cannot be said that under all situations, 


- without regard for the state of the evidence, the commis- 


~’ sion has a duty to formulate rates. Mountain States Tel. & 
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Tel. Co. v, N.M. SCC, 1977-NMSC-032, 90 N.M. 325, 563 
P,2d 588. 

Duty affirmative, not passive. — The commission 
has an ongoing, affirmative duty to establish rules and 
regulations, issue orders, examine records, conduct in- 
vestigations, grant continuances and do all other things 
necessary to insure that the public has fair telephone 
rates and that the utility is fairly treated; its role is not a 
passive one. Mountain: States Tel. & Tel; Co. v. N.M. SCC, 
1977-NMSC-0382, 90 N.M. 325, 563 P.2d 588. 
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63-7-1.1 


Where constitutional duty to fix interim rates, 


— The commission, when it had found that the rates of ) 


the telephone company were not fair and reasonable and 
when it became obvious that it would be a considerable 
length of time before permanent rates could. be fixed, 
had a constitutional duty to fix interim rates that would 
minimize the confiscation of the company's property, and 
failure to increase the rates was an unconstitutional 
confiscation of the company's property without due, pro- 
cess. of law. Mountain States Tel..& Tel. Co. uv» NM. SCC, 
1977-NMSC-032, 90 N.M. 325, 563 P.2d 588. 
Public policy enters into the apportionment of 
rates, and it is incumbent upon the commission to make 
public policy decisions and to change proposed rates that 
do not comport therewith. Mountain States Tel. & Tel. Co. 
v, N.M. SCC, 1977-NMSC-0382, 90 N.M. 325,563 P.2d 588. 
Generally, as to construction and maintenance 
of railroad crossing. — The state corporation commis- 
sion (now public regulation commission) has the power 
to require a rauwey. company to construct and maintain 


PUBLIC REGULATION COMMISSION; COMPLAINTS, HEARINGS AND REPORTS 


63-7-1.1 


a crossing at grade whenever it finds that the company's 
tracks are intersected by any kind of way open to the pub- 
lic as a matter of right for vehicular travel. The commis- 
sion's power includes the power to require the company to 
do anything which will make the crossing "good and suffi- 
cient," that is, safe and convenient for public use. The com- 
mission can order the railroad company to construct and 
maintain a crossing at grade at its own expense, except 
when. the state highway department (now department of 
transportation) is involved in the construction or recon- 
struction of the crossing, When the state highway depart- 
ment (now department of transportation) is involved, it 
will pay the costs of making the crossing's surface level 
with the rails. The railroad must bear the remaining con- 
struction costs as well as all maintenance costs. 1974 Op. 
Att'y Gen. No. 74-07, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 13 Am. 
Jur. 2d Carriers §§ 20 to 32; 74 Am. Jur, 2d Telecommuni- 
cations §§ 18 to 20... 

86 C.J,.S. Telecommunications §§ 5, 6, 8 to 12, 17. 


63-7-1.1. Gentintwsion powers andl duties; transportation and 
. transmission companies and common carriers; telephone 


‘and telegraph companies. 


A. With respect. to transportation and transmission companies and common carriers, the 


commission shall: 


(1) fix, determine, supervise, veuiitate and control all charges and rates of railway, express, 
telegraph, telephone, sleeping car and other transportation and transmission companies and com- 


mon carriers within the state; 


(2) determine any matters of public convenience and naneastGy with respect to matters 
subject to its regulatory authority as provided by law; 
(8) require railway companies and other common ‘carriers to provide abe sede ait sae 


quate equipment, depots, stockpens, station buildings, agents and facilities for the accommodation 
of shippers and passengers and for receiving and delivering freight and express and to provide 
and maintain necessary crossings, culverts, sidings:anhd other facilities for convenience and safety 
whenever in the commission's judgment the public interest demands; 

(4) require railway companies, transportation companies and common carriers to provide 
such reasonable safety appliances and use such’ reasonable safety practices as may be necessary 
and sabi ee for the safety of employees and the public as required by federal or state laws moe rules; 

(5) change, amend and rescind rates; 

(6) enforce its rules through administrative:'sanctions and in the courts; and 

-(7) ‘carry out all other duties and have all other powers provided by law.: : 

B. In fixing rates of telephone and’ telegraph companies, due consideration shall be given to 
the earnings, investments and expenditures as’ a'whole within the state. The commission shall 
include in that consideration the earnings, investments and expenditures derived from or related 
to the sale of directory advertising and other directory listing services. , 

C. The commission may subpoena witnesses and documents, enforce its eee through 
any court and, through the court, punish for contempt. — | 

D. The commission has the power, after notice and hearing of record, to determine.and decide 
any question and to issue orders relating to its powers and duties. 

E. An interested party may appeal from a final order of the commission by filing a HBtIES of ap- 
peal with the supreme court asking for review of the order within thirty days of the final order. The 
appellant shall pay to the commission any costs of preparing and transmitting the record to the court. 

F, The pendency of an appeal shall not automatically stay the order appealed from. The appel- 
lant may seek 'to obtain a stay from the commission or the supreme court. 

G. The appeal shall be on the record of the hearing before the commission and shall be gov- 
erned by the appellate rules applicable to administrative appeals. The supreme court shall affirm 
the commission's order unless it is: 
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(1): arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial evidence in the record; or 
(3) otherwise not in accordance with law. 

H. In the case of a failure or refusal of any person to comply with an order of the commission 
within the time prescribed in the order or within thirty days after the order is entered, whichever 
is later, unless a stay has been granted, the commission shall seek enforcement of the order in the 
district court. The enforcement hearing shall be held on an expedited basis. At the hearing, the 
sole question shall be whether the person has failed to comply with or violated the order. 


History: Laws 1998, ch. 108, § 52. Appeals from final orders. — The public regulation 


Effective dates. — Laws 1998, ch. 108, § 83 made commission (PRC) was not authorized to-issue orders of 
Laws 1998, ch. 108, § 52 effective January 1, 1999. removal under the former provisions of N.M. Const., art. 
XI, § 7 that were repealed effective January 1, 1999; in- 

ANNOTATIONS stead, Section 8-8-21 NMSA 1978 authorized the parties to 

Adoption of conclusions from a previous pro- treatifinal orders of the state corporation commission that 
ceeding denied due process. — Where the PRC en- were not removed to the supreme court prior to that date 


as final orders of the PRC for purposes of appeal under 
this section. U.S. W. Commc'ns, Inc, v. N.M. Pub. Regulation 
Comm'n, 1999-NMSC-024, 127 N.M. 375, 981 P.2d 789. 
Imputation of telephone directory revenue to 
set telephone rates. — New Mexico's imputation of the 
telephone directory revenue of plaintiff's subsidiary to 
plaintiff's telephone services for telephone rate setting 
purposes did not interfere with interstate commerce and 
plaintiff's challenge to the imputation was a challenge to 


tered an order in a case that determined the price floor 
for promotional offerings by the utility intervenor; in a 
second case, the PRC incorporated findings from the first 
case into the order entered in the. second case; the find- 
ings were based on evidence in the first case, and appel- 
lant was a party to the second case but not to the first 
case, appellant's due process rights were violated because 
appellant was denied the opportunity to present evidence 
and to examine and cross-examine witnesses regarding 


the PRC's decision in the first case. TW Telecom of N.M., an order affecting rates that was barred under the John- 
LLC v. N.M. Pub. Regulation Comm'n, 2011- NBC 029, son Act, 28 U.S.C. §1342. U.S. West Inc. v. Tristani, 182 
150 N.M., 12, 256 P.3d 24, F.3d 1202 (10th Cir. 1999). 


63-7-2 to 63-7-9. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 63-7-2 complaints and hearings by the corporation commission, 
through 63-7-9 NMSA 1978, as enacted by Laws 1912, effective January 1, 1999. For provisions of former sec- 
ch. 78, §§ 2-8 and by Laws 1925, ch. 19, § 1, relating to tions, see the 1998 NMSA 1978 on NMOneSource.com. 


63-7-10. [Inspection of books and records. ] 


The commission or any commissioner or person authorized by the commission in writing, under 
its seal to make such examination, shall have the right at all times to inspect the books, papers 
and records of all such companies and common carriers, doing business in this. state relating to 
any matter pending before, or being investigated by, the commission. Any officer, agent or employe 
[employee] of any such company or corporation, or any person, in charge of such books, papers and 
records, who shall refuse to permit such examination, or who shall conceal, destroy or mutilate, or 
attempt to conceal, destroy or mutilate any such books, papers or.records, or remove the same be- 
yond the limits of the state for the purpose of preventing such examination shall be deemed guilty 
of a misdemeanor and upon conviction thereof may be fined not to,exceed five hundred dollars 
[(($500)] or imprisoned in the county jail not more than six months. 


History: Laws 1912, ch. 78, § 9; Code 1915, § 5381; Cross references. — For inspections by commission, 
C.S. 1929, § 134-1114; 1941.Comp., § 74-710; 1953 see N.M. Const., art. XI, § 11. 
Comp., § 69-7-10. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


63-7-11 to 63-7-19. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 63-7-11 records, removal, amendments and tariffs, effective Janu-. 


through 63-7-19 NMSA 1978, as enacted by Laws 1912, ch. ary 1, 1999. For provisions of former sections, see the 1997 
78, §§ 10-18, relating to corporation commission hearings, NMSA 1978 on NMOneSource.com, 
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63-7-20. Utility and carrier inspection; fee. 


A. Each utility and carrier doing business in this state which is subject to the control and juris- 
diction of the commission by virtue of the provisions of Article 11 of the constitution of New Mexico 
with respect to its rates and service shall pay annually to the commission a fee in performance of 
its duties as now provided by law. The fee for carriers shall not exceed two hundred fifty-six thou- 
sandths percent of its gross receipts from business transacted in New Mexico for the preceding 
calendar year. The fee for utilities shall not exceed five hundred eleven thousandths percent of its 
gross receipts from business transacted in New Mexico for the preceding calendar year. This sum 
shall be payable annually on or before April 1 in each year. No similar fee shall be imposed upon 
the utility or carrier. In the case of utilities or carriers engaged in interstate business, the fees 
shall be measured by the gross receipts of the utilities or carriers from intrastate business only for 
the preceding calendar year and not in any respect upon receipts derived wholly or in part from 
interstate business. As used in this section, "utility" includes telephone companies and transmis- 
sion companies but does not include public utilities subject to the Public Utility Act [Chapter 62, 
Articles 1 through 6 and 8 through 18.NMSA 1978]. 

B. When a fee is not paid on the date it is due, interest shall be paid to the state on the amount 
due. The interest.on the amount due shall start to accrue on the day following the due date and shall 
continue to accrue until the total amount due is paid. The rate of interest on a late fee payment shall 
be fifteen percent per year, computed at the rate of one and one-fourth percent per month, 

C. In addition to any interest due.on a late fee payment, a penalty shall be paid to the state 
for failure to pay the fee when it is due. The penalty imposed shall be. two percent, of the amount 
of the fee due. 

D. The attorney general, in the name of the.state, shall bring anit to collect fees, interest and 
penalties that remain unpaid. 


History: 1941 Comp., § 74-722, enacted by Laws 


1951, ch, 194, § 1; 1953 Comp., § 69-7-22; Laws 1989, 


ch. 238, § 1; 1993, ch. 311, § 11; 2008, ch. 14, § 20; 2005, 
ch, 339, § 7. 

The 2005 amendment, effective July 1, 2005, changed 
the date in Subsection A when the sum is payable from 
on or before January 20 or in quarterly installments on 
or before January 20, April 20, July 20 and October 20 to 
on or before April 1 of each year; provided .in Subsection 
A that "utility" does not include public utilities subject, to 
the Public Utility Act; added Subsection B to provide for 
the payment of interest on late payments of fees; added 
Subsection C to provide for a penalty on late payments of 
fees; and added Subsection D to provide that the attorney 
general shall collect fees, interest and tei as that are 
unpaid. 


63-7-21, [Disposition of fees. | 


The 2003 amendment, effective July 1, 2003, substi- 
tuted "two hundred fifty-six thousandths" for "one-fourth 
of one" in the second and third sentences, 

The 1998 amendment, effective July 1, 1998, substi- 
tuted "one-half" for "three-eighths" in the third sentence. 

The 1989 amendment, effective January 1, 1990, 


'added the present catchline, restructured the former first 


sentence as the present first and second sentences, added 
the present.third and last sentences, and made minor sty- 
listic changes throughout the section. 


ANNOTATIONS 


Collection of fees should be based strictly upon 
intrastate business, receipts not derived. in- whole or 
in part from interstate business. 1951-52 Op. Att'y Gen. 
No. 52-5533. 


All moneys collected under the provisions of Chapter 194, Laws of 1951 [63-7-20 through 63-7-22 
NMSA 1978], shall be deposited with the state treasurer and by him credited to the general fund. 


History: 1941 Comp., § 74-723, enacted by Laws 
1951, ch. 194, § 2; 1953 Comp., § 69-7-23; Laws 1957, 
ch, 10, § 1. 

Bracketed material. — The pe edew material was 
inserted by the compiler and is not part of the law. 


63-7-22. ‘Faxempene from act.] 


ANNOTATIONS 


. Collection of fees should. be based strictly upon 
intrastate business, receipts not derived in whole or 
in part from interstate business. 1951-52 Op. Att'y Gen. 
No. 52-5533. 


The provisions of this act [63-7-20 through 63-7-22 NMSA 1978] shall not apply to pipelines 
which are used for the transportation of oil, natural gas or the products thereof; neither shall the 
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provisions of this act apply to common or contract motor carriers or aircraft carriers transporting 
passenbers or property for hire. 


History: 1941 Comp., § 74-724, enacted by Laws Bracketed material. — The bracketed material was 
1951, ch. 194, 8 3; 1953 Comp., § 69-7-24. inserted by the compiler and is not part of the law. . 


63-7:28. Petdcaanuakeaeiatan administrative fines. 


A. For purposes of this section: ' 

(1) “commission” means'the public regulation commission; and 

(2) “telecommunications provider" means any telegraph company, telephone company, 
transmission company, telecommunications common carrier, telecommunications company, cel- 
lular service company or pay telephone provider regulated in whole or in part by the commission 
under law, including the Telephone and Telegraph Company Certification Act [Chapter 63, Article 
9 NMSA 1978], the New Mexico Telecommunications Act [Chapter 63, Article 9A NMSA 1978], 
the Cellular Telephone Services Act [Chapter 63, ot 9B NMSA 1978] and Sections 63- 9E-1 
and 63-9E-3 NMSA 1978. 

B. The commission may impose an caahiniatedtie fine on a talsdamntalinii@aHiBns provider for 
any act or omission that the provider knew or should have known was a violation of any applicable 
law or rule or order of the commission. 

~'C. -Except'in the case of disputes between telecommunications providers, an administrative 
fine of not more'than one thousand dollars ($1,000) may be imposed for each violation or each of 
multiple violations arising out of the same facts up to a maximum of twenty-five thousand ‘dol- 
lars ($25,000); or an administrative fine of not more than one thousand dollars ($1,000) may be 
imposed for each day of a continuing violation arising out of the same facts up to a maximum of 
twenty-five thousand dollars ($25,000). Notwithstanding any other provision of this subsection, 
the commission may impose an administrative fine not to exceed twenty-five thousand dollars 
($25,000) for a single violation: 

(1) that results in substantial harm to the customers of the telecommunications provider 
or substantial harm to the public interest; or 

(2) for failure to obtain a certificate of public convenience and necessity ena by law or 
for operation outside the scope of that certificate. 

D,. In the case of disputes between telecommunications providers, an administrative fine of 
not more than one hundred thousand dollars ($100,000) may be imposed for the violation of a 
telecommunications provider interconnection agreement, telecommunications provider wholesale 
tariff, or commission regulation or-order otherwise relating to the provision of services between 
telecommunications providers. An‘ administrative fine of not more than one hundred thousand 
dollars ($100,000) may be imposed for each day of a continuing violation. 

EK. The amount of the fine should bear a reasonable relationship to the nature and severity of 
the violation. . 

F. The commission shall initiate a proceeding to impose an administrative fine by giving writ- 
ten notice to the provider that the commission has facts as set forth in the notice that, if not 
rebutted, may lead to the imposition of an administrative fine under this section and that the 
telecommunications provider has an opportunity for a hearing. The commission may only impose 
an administrative fine by written order that, in the case of contested proceedings, shall be Ayr 
ported by a preponderance of the evidence. 

‘G, The commission may initiate’ a proceeding to. impose an administrative fine within two 
years from the date of the commission's discovery of the violation; but in no event shall a proceed- 
ing be initiated more than five years after the date of the violation. This limitation shall not run 
against any act or omission constituting a violation under this section for any period during which 
the telecommunications provider has fraudulently concealed the violation. _ 

H. The commission shall consider mitigating and aBureVe ting circumstances in MSV yae 
the amount of administrative fine imposed. , 
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I. ‘For purposes of'establishing a violation, the act or omission of any officer, agent or employee 
of a telecommunications provider, within the scope of such person's authority, duties or employ- 
ment, shall be deemed the act or omission of the telecommunications provider. 

J. Any telecommunications provider or other person aggrieved by an order assessing an ad- 
ministrative fine may appeal the order to. the supreme court of New Mexico. A notice of appeal 
shall be filed within thirty days after the entry of the commission's order. Notice of appeal shall 
name the commission as appellee and shall identify the order from which the appeal is taken‘ 

K. The commission shall promulgate procedural rules for the implementation of this section, 


History: Laws 1995, ch. 175, § 1; 1998, ch. 108, § 51; Telephone and" near the end of Subsection A; deleted "or 
2000, ch. 100, § 2; 2000, ch. 102, § 2. violations" following "arising out of the" near the middle of 

The 2000 amendment, effective March 7, 2000, added Subsection C; substituted "that" for "any such" at the end 
"Except in the case of disputes between telecommunica- of Paragraph C(2); substituted "appeal" for "remove" near 
tions providers" at the beginning of Subsection C, added the beginning of Subsection H; deleted "as authorized by 
present Subsections D and E and redesignated the re- the provisions of Article 11, Section 7 of the constitution 
maining subsections accordingly. of New Mexico. Any telecommunications provider or other 

Laws 2000, ch. 100, $2 and Laws 2000, ch. 102, § 2, both person aggrieved by an order assessing an administrative 
effective March 7, 2000, enacted identical amendments to fine that is not removable to the’supreme court of New 
this section. The section was set out as amended by Laws Mexico under the provisions of Article 11, Section 7 of the 
2000, ch. 102, § 2. See 12-1-8 NMSA 1978, constitution of New Mexico may file a notice of appeal in 

The 1998 amendment, effective January 1, 1999, sub- the supreme court of New Mexico asking fora review of 
stituted "public regulation" for "state corporation" near the commission's order therein" near the middle of Sub- 
the end of Paragraph A(1); deleted "but not limited to Ar- section H; and deleted "and regulations" following "for the 
ticle 11 of the constitution of New Mexico" following "the implementation" at the end of Subsection I. 


ARTICLE 8 
Health and Safety of Railroad PUAN Re 


(Repealed by Laws 1998, ch. 108, § 81. ) 


63-8-1 to 63-8-7. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 63-8-1 2, relating to health and safety of railroad employees, ef- 
through 63-8-7 NMSA 1978, as enacted by Laws 1955, ch. fective January 1, 1999. For provisions of former sections, 
43, §§ 1-7 and as amended by Laws 1967, ch. 202, §§ 1 and see the 1998 NMSA on NMOneSource.com. 


ARTICLE 9 
Telephone and Telegraph Companies 


Sec. Sec. 

63-9-1. Short title, 63-9-10.. Conflict in noncertificated contiguous areas. 
63-9-2. Definitions. 63-9-11. Complaint alleging violation by telephone com- 
63-9-3. Certificate required for operation. pany. 

63-9-4, Certificate for operations. 63-9-12 to 63-9-14. Repealed. 

63-9-5, Application for certificate. 63-9-15. Validity of orders; substantial compliance with 
63-9-6. Issuance of certificate; territory on map. act sufficient. 

63-9-7, Duty to exercise authority; discontinuance, 63-9-16. Appeal to supreme court. 

63-9-8. Assignability. 63-9-17, 63-9-18. Repealed. 

63-9-9. Nonduplication in certificated areas. . 63-9-19. Injunctions; contempt. 


63-9-1. Short title. 


Chapter 63, Article 9 NMSA 1978 may be cited as the "Telephone and Telegraph Company 
Certification Act". 
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63-9-2 RAILROADS AND COMMUNICATIONS 63-9-3 


History: 1953 Comp., § 69-10-1, enacted by Laws applies to intrastate data transmission services, Las Cru- 


1965, ch. 292, § 1; 1998, ch. 108, § 53. ces TV Cable v. N.M SCC, 1985-NMSC-087, 103 N.M. 345, 
Compiler's notes. — The Telephone and Telegraph 707 P.20 T155, 
Company Certification Act,'63-9-1 to 63-9-19 NMSA ‘1978, © Corporation commission (now public regulation 
would have been repealed by Laws 1998, ch. 108, § 82, ef- commission) has no exclusive jurisdiction in dis- 
fective July 1, 2003. However, Laws 2003, ch, 23, § 1 and pute involving telephone. — Neither N.M., Const., art. 
Laws 2003, ch. 416, § 5 repealed Laws 1998, iat 108,§ 82° ~ XI, § 7 (now repealed) nor the Telephone and Telegraph 
before the repeal took effect. Company Certification Act grants the state corporation 
Cross references. — For power of public siralaibh +. .commission (now, public regulation commission) gen- 
commission to impose fines on telecommunications pro- eral power and exclusive jurisdiction over every dispute 
viders, see 63-7-23 NMSA 1978. concerning telephone services, First Cent. Serv. Corp. v. 
For regulation of telecommunications other than mobile Mountain Bell Tel., 1981-NMCA-012, 95 N.M. 509, 623 
telephone and radio paging services, see 63-9A-1 NMSA P.2d 1023. 
1978 et seq... - Law reviews. — For annual survey of New Mexico 
For interception of Hutsecuteee under court order; law relating to administrative law, see 12.N.M.L, Rev. 1 
see 30-12-2 NMSA 1978, (1982). 
For excavation ‘damage to ninelines and underground Am. Jur. 2d, A.L.R. and C.J.S. sefartmabis — State 
utility lines, see 62-14-1 NMSA 1978. regulation of radio paging services, 44 A.L.R.4th 216. 
The 1998 amendment, effective January 1, 1999, sub- Liability of telephone company for mistakes in or omis- 
stituted "Chapter 63, Article 9 NMSA 1978" for "This act" sions from its directory, 47 A.L.R.4th 882. 
at the beginning of the.section. 
ANNOTATIONS 


Applicability of article. — This article applies only to 
mobile telephone and radio paging services and no longer 


63-9-2. Definitions. 


As used in the Telephone and Telegraph Company Certification Act: 

A. "commission" means the public regulation commission, 

B. "telephone company" means a company, corporation, partnership, individual or others, not 
engaged solely in interstate business, furnishing mobile telephone service or radio paging; 

C, "public utility telephone service" means making and offering mobile telephone or radio 
paging service to or for the public generally and being ready, willing and able to furnish such 
service with adequate equipment; and 

D. "certificated area" means the geographical area that a telephone company:is authorized to 
serve by a certificate of public convenience and necessity and inane is defined on the map as part of 
the certificate. 


History: 1953 Comp., § 69-10-2, enacted by Laws The 1998 amendment, effective January 1, 1999, 


1965, ch. 292, § 2; 1975, ch. 59, § 1; 1985, ch. 242, § 22; substituted "public regulation" for "state corporation" 
1998, ch. 108, § 54. near the end of Subsection A; and substituted "that" for 


"which" in two places in Subsection D, 


63-9-3. Certificate required for operation. 


No'telephone company shall hereafter begin the construction or operation of any telephone plant 
or system or of any extension thereof, for the purpose of furnishing public utility telephone service, 
without first obtaining from the commission a certificate that public convenience and necessity 
requires or will require such‘construction or Operation of the plant or system; provided, that this 
section shall not apply to: 

A. construction of plant or;system within a certificated area which such telephone company 
already lawfully serves, where such construction is necessary in the ordinary course of business; 

B. extension of plant or system to area contiguous to the certificated area of such telephone 
company, if such contiguous areas are not certificated and are not receiving public utility tele- 
phone service from another telephone company; provided that the commission shall be notified, in 
such manner as it may prescribe by rule, of any such extension into contiguous area; and 

C. such construction or extension occurring when a proper application is being made pursuant 
to Section 4 [63-9-4 NMSA 1978] of this act. 
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63-9-4 TELEPHONE AND TELEGRAPH COMPANIES 63-9-6 


History: 1953 Comp., § 69-10-3, enacted by Laws _ Meaning of term "radius" employed in;telephone com- 
1965, ch. 292, § 3. pany's rule as descriptive of area, location or distance, 10 
; , . A.L.R.2d 605. 

ANNOTATIONS ea 86 C.J.S. Telecommunications §§ yA 4 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 74 Am. 
Jur, 2d Telecommunications § 2. 


63-9-4. Certificate for operations. 


A telephone company furnishing public telephone or telegraph service, including any telephone 
cooperative operating in the state, shall file with the commission an application for a certificate 
of public convenience and necessity. The commission shall grant a certificate only to the extent of 
territory served and shall define such area on a map. Operations for which no application has been 
made are unlawful. 


“History: 1958 Comp.,’§ 69-10-4, enacted by Laws ANNOTATIONS 


1965, ch. 292,.§ 4; 1998, ch. 108, § 55.» 
The 1998 amendment, _effective Saaey 1, 1999, re- Am. Jur, 2d, ALR. and C.JS. references. — 86 
wrote this section. “CES. ielscainntbnicationa §§ 21, 22. 


63-9-5. Application for certificate. 


A. If the applicant fora certificate of convenience and necessity is a corporation, a certified 
copy of its articles of incorporation shall be filed in the office of the commission before any certifi- 
cate may issue. 

B. The commission, upon the, filing of an application, shall fix a time and place for Heabine 
thereon, which shall be no sooner than ten days after the filing. The commission shall cause notice 
of the hearing to be served at least ten days before the hearing on all known interested parties. 
The commission may allow any interested party to intervene at the hearing, 

C. The commission shall prescribe forms for use by applicants and make regulations relating 
to the manner of filing and filing fees, 


History: 1953 Comp., § 69-10-5, enacted by Laws 
1965, ch. 292, § 5. 


63-9-6. Issuance of certificate; territory on map. 


A. After conclusion of a hearing on an application fora certificate of convenience and necessity 
the commission shall make and file an order containing its findings of fact and decision: The order 
shall become operative twenty days after issuance, except as the commission may otherwise provide. 

B. The commission shall grant all certificates as required by Section 4 [63-9-4 NMSA 1978] of 
this act. 

C. As to all applications other than those based upon Section 4 of this act, the commission has 
the power, after having determined public convenience and necessity, to grant a certificate as ap- 
plied for, or to refuse to grant it, or to grant it for the construction or operation of only a portion 
of the: contemplated plant or system or extension thereof, or for the partial exercise only of the 
rights and privilege sought, and may attach to the exercise of the rights and privilege granted by 
a certificate such terms. and conditions as in its judgment the publiciconvenience and iene 
may require. : 

D... The geographical field or area that a telephone company is authorized and required to serve 
by a certificate shall be defined on a map which will be part of the certificate. The commission shall 
prescribe the form ofthe map to oy osm 


History: 1953 Comp ») § 69-10-6; enacted ace ress » ANNOTATIONS 


TABS eb P eR Pe Am. Jur. 2d, A.L.R. and C.J.S. references. — 86 
C.J.S, Telecommunications §§ 21, 22. 
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63-9-7 RAILROADS AND COMMUNICATIONS 63-9-9 


63-9-7. Duty to exercise authority; discontinuance. 


A. Unless exercised within a period designated by the commission, exclusive of any delay due to 
the order of any court, authority conferred by a certificate of convenience and necessity issued by the 
commission shall be void. The beginning of the construction of a plant or system, in good faith, within 
the time prescribed by the commission and the prosecution of the same with reasonable diligence in 
proportion to the magnitude of the undertaking, shall constitute an exercise of the authority. 

B. The holder of a certificate shall render continuous and adequate service to the public and shall 
not discontinue, reduce or impair service to a certificated area, or part of a certificated area, except 
ordinary discontinuance of service for nonpayment of charges, nonuse and similar reasons in the 
usual course of business, unless and until there shall first have been obtained from the commission 
a certificate that neither the present nor future public convenience and necessity will be adversely 
affected thereby; except that the commission may, upon appropriate request being made, authorize 
temporary or emergency discontinuance, reduction or impairment of service, without regard to the 
provisions of this section; provided, however, that nothing in this section shall be construed as re- 
quiring a certificate from the commission for any installation, replacement or other changes in plant, 


operation or equipment which will not impair the adequacy or quality of service provided.” 


History: 1953 Comp., § 69-10-7, enacted by Laws 
1965, ch. 292, § 7. 


ANNOTATIONS 


Limitation on scope of section. — This section can- 
not. be read so as to limit N.M. Const., art. XI, § 7 (now 
repealed); and it cannot be read to require the telephone 
company to provide service anywhere, anytime, to any- 
body, and under all circumstances. Coachlight Las Cruces, 
Lid. v. Mountain Bell Tel. Co., 1983-NMCA-040, 99 N.M. 
796, 664 P.2d 994, cert. denied, 99 N.M. 787, 664 P.2d 985. 

Discontinuation of service for nonpayment. — 
It is public policy that Mountain Bell can discontinue 
service for nonpayment of the charges incurred by a 
customer, First Cent. Serv. Corp. v. Mountain Bell Tel., 
1981-NMCA-012, 95 N.M. 509, 623 P.2d 1023. 


Telephone utility has right to establish reason- 
able rules and regulations for furnishing service to pa- 
trons and for the conduct of its business; ordinarily regu- 
lations so made will be presumed to be reasonable and 
necessary, unless the contrary is shown. First Cent. Serv. 
Corp. v. Mountain Bell Tel., 1981-NMCA-012, 95 N.M. 509, 
623 P.2d 1023, 

Subscriber for telephone service has no property 
right in telephone number. First Cent. Serv. Corp. v. 
Mountain Bell Tel., 1981-NMCA-012, 95 N.M. 509, 623 
P.2d 1023. 

It is law that tariff required to be filed is not 
contract. First Cent. Serv.'Corp. v. Mountain Bell Tel., 


- 1981-NMCA-012, 95.N.M. 509, 623 P.2d 1023. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 86 
C,J.S, Telecommunications §§ 17, 21, 22, 68, 70, 71. 


63-9-8. Assignability. 


Any certificate of public convenience and necessity, or rights obtained under any such:certificate 
held, owned or obtained by any telephone company, may be sold, assigned or leased as other prop- 
erty, only after determination by the commission that the purchaser, assignee or lessee is wath it 
of rendering periagnuie public nts telephone service. | 


History: 1953 Comp., § 69-10-8, enacted by Laws 
1965, ch. 292, § 8. 


63-9-9. Nonduplication in certificated areas. 


A... It is unlawful to construct, own, operate, manage, lease or control any plant or equipment 
for the furnishing of telephone or telegraph service in any certificated area granted to another 
telephone company unless public convenience and necessity require the second plant or equipment. 

B. Any person, corporation, municipal corporation, partnership or association proposing to con- 
struct or operate the second plant or equipment shall first file an application with the commission, 
to which application the authority proposing to authorize the construction of the second plant or 
equipment and the owner, manager or operator of the plant or equipment then in operation shall 
be made parties. The applications shall set up the reasons why public convenience and necessity re- 
quire the second plant or equipment. In determining whether the public convenience and necessity 
require the second plant or equipment, the commission shall consider and determine upon substan- 
tial evidence whether the following conditions’existed at the time of the filing of the application: 
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63-9-10 TELEPHONE AND TELEGRAPH COMPANIES 63-9-10 


(1) the existing telephone or telegraph service is inadequate to meet the reasonable needs 
and convenience of the public; : 

(2) ‘the proposed second plant or equipment would eliminate such inadequacy; 

(3) itis economically feasible to operate the proposed second plant or equipment success- 
fully and continuously for the furnishing of telephone or telegraph service; 

(4) the applicant for the second plant or equipment has sufficient financial resources to 
provide the proposed telephone or telegraph service properly and continuously; 

| (5): the applicant for the second plant or equipment has competent and experienced man- 

agement and personnel to provide the proposed telephone or telegraph service; 

(6) the applicant for the second plant or equipment is willing and able to conform . the 
constitution and law of New Mexico and the rules of the commission; and ! 

(7) the applicant for the second plant or equipment is in every respect willing and able to 
provide the proposed telephone or telegraph service properly. 

C. Ifthe commission finds upon substantial evidence that each of the conditions enumerated in 
Subsection B of this section existed at the time of filing the application and after determining that 
the public convenience and necessity require that an additional plant or equipment is necessary, 
the commission shall issue an order in the alternative directing the owner, manager or operator 
of the plant or equipment then in operation to make such changes and additions in plant as may 
be reasonably necessary to meet the public convenience and necessity within not less than ninety 
days or such other additional time as the commission finds from the testimony would be reason- 
ably required to expeditiously make the changes and additions specified and required by the com- 
mission. The order shall specifically direct what changes or additions in plant shall be made or 
what services shall be provided. If such changes or additions are not made within the time ordered 
by the commission or such additional time as may be ordered, then a certificate of public conve- 
nience and necessity for the second plant or equipment may issue. 


History: 1953 Comp., § 69-10-9, enacted by Laws : _ ANNOTATIONS 
1965, ch. 292, .§ 9; 1998, ch. 108, § 56. 

The 1998 amendment. et hd eet January 1, 1999, aub- This section is concerned with prevention of cer- 
stituted "is" for "shall. hereafter‘be" at the beginning af tain duplicate utility services unless the court finds 
Subsection A; deleted "contemplated by Article XI, Sec- that public convenience and necessity require a second 


Ppahiaer Wastemistitution of New Mexico and this act" plant or equipment to furnish a similar service. 1963-64 


" ! " Op, Att'y Gen. No. 63-66. 
preceding telegraph service" substituted "require the" for PoE. OF ; 
"shall require-such" near the end of Subsection A; substi- Operation without franchise, — The fact that a tele- 


tuted "the" for "such" throughout the section; deleted "the phone company has operated in a county without a fran- 
state of" preceding "law of" in Paragraph Bie); deleted chise does not limit the power of the county commission 
"and regulations" following “of the commission" near the to grant a franchise to that company. The obtaining of a 
end of Paragraph B(6); inserted new Subsection C; deleted franchise is not mandatory, and operating without one is 


"foregoing" following "conditions" inserted "enumerated legal, 1963-64 Op, Att'y Gen. No. 63-66. 
in Subsection B of this section" following "existed at" near Am. Jur, 2d, A.L.R. and C.J.S. references. — 86 


the beginning of Subsection C; and made minor stylistic C.J.S. Telecommunications §§ 3, 4, 17. 
changes throughout the section. 


63-9-10. Conflict in noncertificated contiguous areas. 


If any telephone company in constructing or extending its plant or system in a noncertificated 
area contiguous to its certificated area shall interfere with the plant or system constructed or 
extended by another telephone company in such noncertificated ‘area contiguous also to that 
company's certificated area, the commission, on its own motion, or on complaint of the telephone 
company injured, may, after a hearing on reasonable notice, make an order prohibiting the con- 
struction or extension, or prescribing conditions and location of such construction or extension, or 
granting a certificate or certificates of public convenience and necessity assigning specific portions 
of such noncertificated area to one or each of the telephone companies, all after having given due 
regard to the rights of the respective parties and to the public convenience and necessity. 


History: 1953 Comp., § 69-10-10, enacted by Laws 
1965, ch. 292, § 10. 
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63-9-11. Complaint alleging violation by telephone company. 


A. Complaint may be made by any interested party setting forth any act or omission by a 
telephone company alleged to be in violation of any provision of this act [63-9-1 through 63-9-19 
NMSA 1978] or any order or rule of the commission relating to the issuance or nonissuance of a 
certificate of public convenience and necessity, 

B. Upon filing of the complaint the commission shall set the pile and place of hearing and 
at least ten days' notice thereof shall be given to the party complained of. Service of notice of the 
hearing shall be made in any manner giving actual notice. 

C. All matters upon which complaint may. be founded may be joined in one hearing and a com- 
plaint is not defective for misjoinder or nonjoinder of parties or causes, either before the commis- 
gion or on.review by the courts. The persons the commission allows to intervene shall be joined and 
heard, along with the complainant and the party complained of. 

D.. After conclusion of the hearing the commission shall make and file.an order containing its 
findings of fact and decision. A copy of the order shall be served upon the party complained of or 
his attorney. 

E. Conduct of re heavings and eadarisia of decisions shall be Ppeatdonl by the rules of practice 
and procedure heretofore or hereafter promulgated by the commission. 


73A CuJ.8, Public Administrative Law and Procedure 
§§ 118, 121, 122, 134 to 139, 143 to 147, 152. 


History: 1953 Comp., § 69-10-11, enacted by Laws 
1965, ch. 292, § 11. 


ANNOTATIONS , 


Am, Jur, 2d, A.L.R. and C.J.S. references, — - 2 Am. 
Jur. 2d Administrative Law § 261 et seq, 


63-9-12 to 63-9-14., Bsus 


Repeals. — Laws 1998, ch. 108, § 81 repealed 63-9-12 
to 63-9-14 NMSA 1978, as enacted by Laws 1965, ch. 292, 
§ 14, relating to rules, actions to set aside rules, actions 


time limit for seeking recourse in the courts, effective 
January 1, 1999. For provisions of former sections, see the 


1998 NMSA 1978 on NMOneSource.com. 
to set aside nonremovable orders of the commission, and 


63-9-15. Validity of orders; substantial compliance with act sufficient. _ 


A substantial compliance by the commission with the requirements of this act [63-9-1 through 
63-9-19 NMSA 1978] shall be sufficient to give effect to all rules, orders, acts and regulations of 
the commission, and they shall not be declared inoperative, illegal or void for any omission of a 
technical nature, in respect thereto. 


History: 1953 Comp., § 69-10-15, enacted by Laws 
1965, ch. 292, § 15. 


63-9-16.: Appeal to supreme court. 


A. A telephone company or other party in interest being aggrieved by a final order or determi- 
nation, of the commission, pursuant to Sections 63-9-1 through 63-9-19 NMSA 1978 may appeal to 
the supreme court within thirty days, 

B,... The appeal shall be on the record of the hearing before the commission and shall be gov- 
erned by the appellate rules applicable to.administrative appeals. The SUREOMA) court. shall affirm 
the commission's order unless it i is: 

(1) arbitrary, capricious or,an abuse of discretion; . 
(2) not supported by substantial evidence in the record; or 
(3) otherwise not in accordance with law. 


Effective dates. — Laws 1998, ch. 108, § 83 made 
Laws 1998, ch. 108, § 57 effective January 1, 1999. 


History: 1978 Comp., § 63-9-16, enacted by Laws 
1998, ch. 108, § 57. 
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63-9-17 TELECOMMUNICATIONS SERVICES 63-9A-1 


Repeals and reenactments. — Laws 1998, ch. 108, ANNOTATIONS 
§ 57 repealed former 63-9-16 NMSA 1978, as enacted 
by Laws 1965, ch. 292, § 16, and enacted a new 63-9-16 Am. Jur. 2d, A.L.R. and C.J.S. references. — 74 Am. 
NMSA 1978, effective January 1, 1999. dur/2d"Telecommunications $913,385. 


63-9-17, 63-9-18. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 63-9-17 to penalty for violations of the Telephone and Telegraph 
NMSA 1978, as enacted by Laws 1965, ch. 292, § 17, re- Certification Act, effective June 16, 1995, For provisions 
lating to process and procedure in courts, effective Janu- of former section, see the 1994 NMSA 1978 on NMOne 
ary 1, 1999, For provisions of former section, see the 1998 Source.com. For present comparable provisions, see 63-7- 
NMSA 1978 on NMOneSource.com. 23 NMSA 1978. 


Laws 1995, ch. 175, § 2, repealed 63-9-18 NMSA 
1978, as enacted by Laws 1965, ch. 292, § 18, relating 


63-9-19. Injunctions; contempt. 


The commission may apply to the district court for injunctions to prevent violations of any pro- 
vision of the Telephone and Telegraph Company Certification Act or of any rule or order of the 
commission in connection with the issuance or nonissuance of certificates of public convenience 
and necessity pursuant to that act, and the court has the power to grant injunctions and to enforce 
injunctions by contempt procedure. ? 


History: 1953 Comp., § 69-10-19, enacted by Laws The 1998 amendment, eieetive January 1, 1999, re- 

1965, ch. 292, § 19; 1998, ch. 108, § 58. © wrote this section. 
ARTICLE 9A 
e e ° 
Telecommunications Services 
Sec. Sec. 
63-9A-1. Short title. 63-9A-9. Regulation of individual contracts to facilitate 
63-9A-2, Purpose. * ~ competition. 
63-9A-3. Definitions. ~~ . 63-9A-10, Examination of books and records. 
63-9A-4. Exemption for private service. 63-9A-11. Complaint alleging violation by provider of 
63-9A-5, Regulation by commission. telecommunications services. 
63-9A-5.1. Repealed. . 63-9A-12. Validity of orders; substantial compliance with 
63-9A-5.2, Repealed. ; act sufficient. 
63-9A-6. Certificate required. 63-9A-18. Repealed. 
63-9A-6.1. Repealed, 63-9A-14. Appeal of orders of the commission. 
63-9A-6.2. Carrier of last resort. 63-9A-15, Repealed. 
63-9A-7. Manner of regulation. 63-9A-16. Appeal on the record. 
63-9A-8. Regulation of rates and charges; effective com- 63-9A-17, 63-9A-18. Repealed. 
petition. 63-9A-19, Repealed. 

63-9A-8.1. Change in rates. 63-9A-20. Injunctions; contempt. 
63-9A-8.2. Repealed. 63-9A-21. Commission review of impacts. 


63-9A-8,3. Telephone service; seriously ill individuals. 


63-9A-1. Short title. 
Chapter 63, Article 9A NMSA 1978 may be cited as the "New Mexico Telecommunications Act". 


History: Laws 1985, ch. 242, § 1; 1998, ch. 108, § 59. For power of public regulation commission to impose 
Compiler's notes. — The New Mexico Telecommuni- fines on telecommunications providers, see 63-7-23 NMSA 
cations Act, 63-9A-1 to 63-9A-20 NMSA 1978, would have 1978. 
been repealed by Laws 1998, ch. 108, § 82, effective July 1, The 1998 amendment, effective January 1, 1999, sub- 
2003. However, Laws 2008, ch, 23, § 1 and Laws 2003, ch. stituted "Chapter 63, Article 9A NMSA 1978" for "Sec- 
416, § 5 repealed Laws 1998, ch. 108, § 82 before the re- tions 1 through 21 of this act” near the regan of the 
peal took effect. section. 


Cross references, — For telecommunications ser-. 
vices in correctional facility or jail, see 33-14-1 NMSA 
1978. 
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63-9A-2 RAILROADS AND COMMUNICATIONS 63-9A-3 


ANNOTATIONS Law reviews. — For 1984-88 survey of New Mexico ad- 

; mf age» ‘ ministrative law, see 19 N.M.L. Rev. 575,(1990). 
Newt Maxiea:Zelbsomsalnieal fin’ Achiomsttitutes Am. Jur. 2d, A.L.R. and C.J.S. references, — State 
a general law. Qwest Corp. v. City of Santa Fe, 380 F.3d civil actions by subscription television business for use, or 


1258 (10th Cir, 2004). 4 providing technical means of use, of transmissions by non- 
This article applicable to high-speed data trans- subscribers, 46 A.L.R.4th 811. 


mission services. Las Cruces TV Cable v. N.M. SCC, Liability of telephone company for mistakes in-or omis- 
1985-NMSC-087, 103 N.M. 345, 707 P.2d 1155. sions from its directory, 47 A.L.R.4th 882. 


63-9A-2. Purpose. 


The legislature declares that it remains the policy of the state of New Mexico to maintain the 
availability of access to telecommunications services at affordable rates. Furthermore, it is the 
policy of this state to have comparable telecommunications service rates, as established by the 
commission, for comparable markets or market areas. To the extent that it is consistent with 
maintaining availability of access to service at affordable rates and comparable telecommunica- 
tions service rates, it is further the policy of this state to encourage competition in the provision 
of public telecommunications services, thereby allowing access by the public to resulting rapid 
advances in telecommunications technology. It is the purpose of the New Mexico Telecommunica- 
tions Act to permit a regulatory framework that will allow an orderly transition from a regulated 
telecommunications industry to a competitive market environment. It is further the intent of the 
legislature that the encouragement of competition in the provision of public telecommunications 
services will result in greater investment in the telecommunications infrastructure i in the state, 
improved service quality and operations and lower prices for such services. 


History: Laws 1985, ch. 242, § 2; 1987, ch. 21, §.1; Constitutionality of commission order relating to 
2000, ch. 100, § 3; 2000, ch. 102, § 3. \. primary orders, — Commission's order to a telephone 

The 2000 amendment, effective March 7, 2000, local exchange carrier imposing a state-wide standard of 
changed "comparable message communications" to "com- zero primary orders held over 30 days did not violate sub- 
parable telecommunications" in the second and third sen- ~ — stantive due process, nor amount to an illegal taking of 
tences, substituted "provision of public telecommunica- property or violation of equal protection under the federal 
tions services" for "telecommunications industry" in the or state constitutions. U.S. W. Commce'ns, Inc. v. N.M. SCC, 
third sentence, and added the last sentence in the section. 1997-NMSC-031, 123 N.M. 554, 943 P.2d 1007. 

Laws 2000, ch. 100, § 3 and Laws 2000, ch. 102, § 3, both Commission order regarding cost accounting 
effective March 7, 2000, enacted identical amendments to held valid. — State corporation commission's (now 
this section. The section was set out as amended by Laws public regulation commission) order to a telephone local 
2000, ch. 102, § 3, See 12-1-8 NMSA 1978. exchange carrier requiring that. all costs of the carrier's 


service guarantee and alternative programs be booked 


ANNOTATIONS ) below-the-line for rate-making purposes was supported 

This article applicable to high-speed data trans- by the evidence and was not a penalty. U.S, W. Comme'ns, 
mission services. Las Cruces TV Cable v. N.M. SCC, Ine. v. N.M. SCC, 1997-NMSC-031, 123 N.M. 554, 943 
1985-NMSC-087, 103 N.M. 345, 707 P.2d 1156. P.2d 1007. | G8 


63-9A-3, Definitions. 


As used in the New Mexico Telecommunications Act: 

A. "affordable rates" means local exchange service rates that promote universal service within 
a local exchange area, giving consideration to the economic conditions and costs to provide} service 
in such area; 

B. "cable television service" means the one-way transmission to ad a ae of video program- 
ming or other programming service and subscriber interaction, ‘if any, that is required for the se- 
lection of such video programming or other programming service; 

C.. "commission" means the public regulation commission; 

D. "competitive telecommunications service" means a service that has been determined to be 
subject to effective competition pursuant to Section 63-9A-8 NMSA 1978; 

EK. "competitive telecommunications service provider" includes competitive carriers holding 
certificates of public convenience and necessity issued by the commission pursuant to laws and 
regulations, including, without limitation, Section 63-9A-6 NMSA 1978; 
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63-9A-3 “‘TELECOMMUNICATIONS SERVICES 63-9A-3 


F. "effective competition" means the competition that results from the customers of the service 
having reasonably available and comparable alternatives to the service, consistent with the stan- 
dards set forth in Section 63-9A-8 NMSA 1978; 

G. "fund" means the state rural universal service fund; 

H.» "incumbent local exchange carrier" means a person that: 

(1) was designated as an eligible telecommunications carrier by the state corporation com- 
mission in Docket #97-93-TC by order dated October 23, 1997 or that provided local exchange 
service in New Mexico on February 8, 1996; or | 

(2) became a successor or assignee of an incumbent local exchange carrier; 

I. "incumbent rural telecommunications carrier" means an incumbent local exchange carrier 
that serves fewer than fifty thousand access lines within the state’and has been désignated as an 
eligible telecommunications company by the state corporation commission or the public regulation 
commission; 

J. "local exchange area" means a geographic area encorhpassing one or more local communi- 
ties, as described in maps, tariffs or rate schedules filed with the commission, where local exchange 
rates apply; 

K. "local exchange service" means the transmission of two-way interactive switched voice com- 
munications furnished by a telecommunications company within a local exchange area; 

L. "message telecommunications service" meang telecommunications service between local 
exchange areas within the state for which charges are made on a per-unit basis, not including 
wide-area telecommunications: service, or its orgs or xtoikopning a os pei contracts for 
telecommunications services; 

M. "noncompetitive telecommunications service" means a service that! has not: been’ deter- 
mined to be subject to effective competition pursuant to Section 63-9A-8: NMSA 1978; 

N.° "private telecommunications service" means a system, including the construction, mainte- 
nance or operation thereof, for the provision of telecommunications service, or any portion of that 
service, by a person for the sole and exclusive useof that person and ‘not for resale, directly or 
indirectly, For purposes of this definition, the person that‘may use such service includes any affili- 
ates of the person if at least eighty percent of the assets or voting stock of the affiliates is owned by 
the:person. If any other person uses the telecommunications service, whether for hire or not, the 
private telecommunications service‘is a public telecommunieations service; | 

O. "public telecommunications service" means the transmission of signs, signals, writings, im- 
ages, sounds, messages, data or other information of any nature by wire, radio, lightwaves or other 
electromagnetic means originating and terminating in this state regardless of actual call routing. 
"Public telecommunications service" does not include the provision of terminal*equipment used to 
originate or terminate such service; private telecommunications service; broadcast transmissions 
by radio, television and satellite broadcast stations regulated by the federal‘communications com- 
mission; radio common carrier'services, eee mobile Loni a service’and radio paging; or 
one-way cable television service; 

P. "telecommunications sopopeny means a person that eres public telisoniavahiodtions 
services | 

-Q. "wire center" means a facility ith local Mechel deck access lines converge sand are connected 
to a switching device that provides: access to’ the public switched network: and includes remote 
switching units and host switching units; and®: «« » 

R. "wire center serving area" means the geographic area ‘ofa local exchange area served by a 
single wire center. | isiidsias | | 


’ History: Laws 1985, ch. 242, § 3; 1987, ch. 21, § 2; Subsections F' and G, respectively; in Subsection F, after 


1998, ch. 108, § 60; 2004, ch. 3, § 1; 2017, ch. 71, § 1. "means", added "the competition’, after "that", added "re- 

‘The 2017 amendment, effective June 16, 2017, de- sults from", and added "consistent with the standards set 
fined "competitive telecommunications service provider", : forth in Section 63-9A-8 NMSA ‘1978"; added new Sub- 
"incumbent local exchange carrier", incumbent rural | sections H and I and redesignated former Subsections 
telecommunications carrier", "wire, center", and removed. .;,. G through I as Subsections J through. L, respectively; 
and revised the definitions of certain terms as used in the deleted, former Subsection J, which defined "mid-size 
New Mexico Telecommunications' ‘Act; in Subsection A, carrier", and redesignated Subsections K through N as 
after "exchange", deleted "service"; added a new Subsec- -Subsections M through P, rAnpachively; and. added Sub- 
tion E and redesignated former Subsections E and F as sections Q and R., 
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The 2004 amendment, effective May 19, 2004, added 
a new Subsection J defining "mid-size carrier" and redes- 
ignated the succeeding subsections. 

The 1998 amendment, effective January 1, 1999, 
substituted "that" for "which" throughout the section; 
substituted "public regulation" for "state corporation" 
near the beginning of Subsection C; in Subsection K, 
substituted "that" for "such", deleted "or entity" in four 
places, substituted "that" for "or entity which" near the 
middle, and substituted "if" for "or entity, provided that" 


RAILROADS AND COMMUNICATIONS 


63-9A-5 


"services, including" in Subsection L; and rewrote Sub- 
section M, 


ANNOTATIONS 


Subsection M encompasses high speed data trans- 
mission services. — High speed data transmission ser- 
vices fall within the scope of the definition of "public tele- 
communications service" in Subsection B (now Subsection 
M). Las Cruces TV Cable v. N.M. SCC, 1985-NMSC-087, 
103 N.M. 345, 707 P.2d 1155, 


near the end; deleted "but not limited to" preceding 


63-9A-4. Exemption for private service. 


Construction, maintenance or operation of a private telecommunications service does not consti- 
tute the provision of public telecommunications service, and a private telecommunications service 
shall not be subject to regulation by the commission under the New Mexico Telecommunications Act. 


History: Laws 1985, ch. 242, § 4. 


63-9A-5. Regulation by commission. 


A. Except as otherwise provided in the New Mexico Telecommunications Act, each public tele- 
communications service is declared to be affected with the public interest and, as such, subject to 
the provisions of that act, including the regulation thereof as provided in that act. 

B. The commission has exclusive jurisdiction to regulate incumbent local exchange carriers 
that serve fifty thousand or more access lines within the state only in the manner and to the ex- 
tent authorized by the New Mexico Telecommunications Act, and Subsection B of Section 63-7-1.1 
NMSA 1978 does not apply; provided, however, that the commission's jurisdiction includes the 
regulation of wholesale rates, including access charges and interconnection agreements consistent 
with federal law and its enforcement and determinations of participation in low-income telephone 
service assistance programs pursuant to the Low Income Telephone Service Assistance Act [Chap- 
ter 63, Article 9C NMSA 1978]. The New Mexico Telecommunications Act expressly preserves and 
does not diminish or expand: 

(1). the rights and obligations of any entity, including the commission, established pursu- 
ant to federal law, including 47 U.S.C. Sections 251 and 252, or established pursuant to any state 
law, rule, procedure, regulation or order related to interconnection, intercarrier compensation, 
intercarrier complaints, wholesale rights and obligations or any wholesale rate or schedule that 
is filed with and maintained by the commission; 

(2) the rights and, obligations of any competitive iananecdteate ania service provider 
holding a certificate of public convenience and necessity, or the rights and obligations of any com- 
petitive local exchange carrier to obtain such a certificate; 

(3) the authority of the commission to resolve consumer complaints regarding basic local 
exchange service; provided, however, that the commission's authority to resolve such complaints 
shall be limited to resolving issues of consumer protection and shall not include the authority to 
determine or fix rates, provider of last resort obligations or service quality standards except as 
expressly set forth in the New Mexico Telecommunications Act}: 

(4) the authority of the commission to establish reasonable quality of service standards; 
provided, however, that the enforcement of such standards shall be limited to the commission's fin- 
ing authority set forth in Section 63-7-23 NMSA 1978 as the authority to seek an injunction set 
forth in Section 63-9-19 NMSA 1978; 

(5) the rights and obligations of any entity, including the commission, regarding the fund; 

(6) the rights and obligations of any entity, including the commission, regarding access to 
emergency service to the extent consistent with the Enhanced 911 Act; or 

(7) the rights and obligations of any entity, including the commission, regarding the ad- 
ministration of slamming and cramming rules, telecommunications relay service and numbering 
resources to the extent permitted by and consistent with federal law. 
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C. For incumbent local exchange carriers that serve fifty thousand or more access lines within 
the state, the commission shall adopt relaxed regulations that provide for: 
(1) reduced filing requirements for applicants in rate increase proceedings under the New 


Mexico Telecommunications Act; and 


(2). . expedited consideration in all proceedings initiated pursuant to the New Mexico Tele- 
communications Act in order to reduce the cost and burden for incumbent local exchange carriers 


and other applicants.: 


D. The regulatory requirements and the commission's regulation of competitive local exchange 
carriers, competitive access providers and interexchange carriers shall be no greater than, and no 
more extensive than, that of incumbent local exchange carriers that;serve fifty thousand:or more 


access lines. 


EK. The provisions of the New Mexico Telecommunications Act do not apply to incumbent rural 


telecommunications carriers. 


History: Laws 1985, ch. 242, § 5; 2017, ch. 71, § 2. 

» The 2017 amendment, effective June 16, 2017, pro- 
vided the scope of jurisdiction of the public regulation 
commission to regulate telecommunications carriers, and 
provided an exemption to incumbent rural telecommuni- 
cations carriers from the provisions of the New Mexico 
Telecommunications Act; added the subsection desig- 
nation "A."; in Subsection A, after "thereof as", deleted 
"hereinafter", and after "provided", added “in this act"; 
and added Subsections B through E. 


ANNOTATIONS - 


Authority of public regulation commission. — 
The public regulation commission has broad authority 
to regulate telecommunications in New Mexico and find 
that the New Mexico Telecommunications Act explicitly 
authorized the PRC to enter into an AFOR plan and add 
a consumer credit or refund, order incentive. The PRC's 
consumer credit or refund order based primarily on the 
AFOR plan terms is not a prohibited form of retroactive 
remedy. The incentive order is neither premature nor 


63-9A-5.1. Repealed. 
Repeals. — Laws 2017, ch. 71, § 8 repealed 63-9A-5.1 


NMSA 1978, as enacted by Laws 2004, ch. 3, § 4, relat- 
ing to mid-size carriers, separate regulation, effective 


63-9A-5.2. Repealed. 


Repeals. — Laws 2017, ch. 7 1, § 8 repealed 63-9A-5.2 
NMSA 1978, as enacted by Laws 2004, ch. 3, § 5, relating 
to transition of regulation, report to legislature, effective 


63-9A-6. Certificate required. 


speculative because Qwest admitted it would not meet 
the $788 million investment commitment and that it 
should not be forced to comply. Qwest Corp. v. NMPRC, 
2006-NMSC-042, 140 N,M..440, 143 P.3d 478. 

Local ordinance not preempted by state law. — 
Reading the New Mexico Telecommunications Act, Sec- 
tion 63-9A-1 NMSA 1978 et seq., and N.M, Const., art. 
XI, § 2 in pari materia with New Mexico's Municipal 
Code, Chapter 3 NMSA°1978, and N.M: Const., art. X, 
8 6, the provisions of a Santa Fe telecommunications or- 
dinance, regulating the power to contract with a service 
provider and ‘to enforce provisions related to land use 
and rights of way held by the city, were not preempted 
by state law, inasmuch as they did not purport to usurp 
New Mexico's public regulation commission power to is- 
sue certificates of public convenience and necessity to 
providers of public telecommunications services or to 
regulate rates and quality of service for intrastate tele- 
communications services, Qwest Corp. v. City of Santa 
Fe, 224 F. Supp. 2d 1805 (D.N.M. 2002), 380 F.3d 1258 
(10th Cir.). 


June 16, 2017. For provisions of former section, see the 
2016 NMSA 1978 on NMOneSource.com. 


June 16, 2017 . For provisions of former section, see the 
2016 NMSA 1978 on NMOneSource.com. 


A. No public telecommunications service shall be offered in this state except in accordance 
with the provisions of the New Mexico Telecommunications Act. 

B.’ No public telecommunications service shall be. offered within this state without the tele- 
communications company first having obtained from the commission a certificate declaring that 
the operation is in the present or future public convenience and necessity, unless the operation is 
otherwise authorized by the New Mexico Telecommunications Act. 

C. The commission shall have full power and authority to determine matters of public conve- 
nience and necessity relating to the issuance of a certificate of public convenience and necessity 
to a provider of public telecommunications service; provided, however, that in keeping with the 
purposes of the New Mexico Telecommunications Act, the commission shall not deny an applicant 
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a certificate on the grounds of need if itis shown that the applicant possesses adequate financial 
resources and technical competency to provide the service. It shall be within the discretion of the 
commission to determine when and upon what'conditions plant, equipment or services may be pro- 
vided under certificates of public convenience and necessity, by more than one person, and the com- 
mission may attach to the exercise of rights granted by the certificate such terms and conditions 
as, in its judgment, the public convenience and necessity may require or as otherwise ntuiper sages 
D. All certificates of public convenience and necessity shall: 

(t) continue in‘force, notwithstanding the provisions of this section; and 

(2).: remain subject to all terms and conditions imposed by statute or commission order at 
the time of issuance or in connection with any subsequent amendment, notwithstanding the provi- 
sions of this section. 


.*t 


History: Laws 1985, ch. 242, § 6; 1987, ch. 21, § 3; 
2001, ch. 107, § 1. 

The 2001 amendment, effective July 1, 2001, deleted 
former Subsections D and #, regarding the prohibition of 
competition for certain telecommunications companies 
under certain conditions, and under what conditions com- 


ANNOTATIONS 


Certificates required prior to service. — Telecom- 
munications companies are required to obtain certificates 
of public convenience\and necessity from the public regu- 
lation commission before they may offer services. Qwest 


petition would be allowed, respectively; and renumbered 


Corp. v, City of Santa Fe, 380 F.3d 1258 (10th Cir. 2004), 
the remaining subsection accordingly. 


63-9A-6.1. Repealed. 


Repeals. — Laws 1999, ch,,.295, § 15 repealed 63-9A- 
6.1 NMSA 1978, as amended by Laws 1988, ch, 16, § 1, re- 
lating to the New Mexico universal service fund, effective 


July 1, 2000. For provisions of former section, see the 1998 
NMSA 1978 on NMOneSource.com. 


63-9A-6.2. Carrier of last resort. 


Any eetesortienniniitnei ddl company which has a certificate of able convenience and necessity 
permitting it to provide message telecommunications service between or among local exchange 
areas shall not be allowed to terminate or withdraw from providing message telecommunications 
service between or among local exchange areas without an order of the commission upon a finding 
that there is another telecommunications company in place capable of providing. service without 
interruption. 


History: Laws 1987, ch. 21, § 5. 


63-9A-7. Manner of regulation. 


The granting of any certificate of public convenience and necessity to provide a public telecom- 
munications service shall not be deemed to require the holder thereof to provide other telecommu- 
nications services under regulation which are otherwise subject to competition. 


History: Laws 1985, ch. 242, § 7. 


63-9A-8. Regulation of rates and charges; effective competition. 


A. - In accordance with the policy established in the New Mexico Telecommunications Act, the 
commission shall, by its own motion or upon petition by any interested party, hold hearings to de- 
termine if any public telecommunications service is subject to effective competition in the relevant 
market area. When the commission has made a determination that a service or part of a service is 
subject to effective competition, the commission shall, consistent with the purposes of the New Mex- 
ico Telecommunications Act, modify, reduce or eliminate rules, regulations and other requirements 
applicable to the provision of such service, including the fixing and determining of specific rates, 
tariffs or fares for the service, The commission's action may include the detariffing of service or the 
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establishment of minimum rates that will cover the costs for the service. Such modification shall be 
consistent with the maintenance of the availability of access to local exchange service at affordable 
rates and comparable message telecommunications service rates, as established by the commission, 
for comparable markets or market areas, except that volume discounts or other discounts based on 
reasonable business purposes shall be permitted. Upon petition or request of an affected telecom- 
munications company, the commission, upon a finding that the requirements of Subsection B of this 
section are met, shall modify the same or similar retail regulatory requirements for those providers 
of comparable public telecommunications services in the same relevant markets so that there shall 
be parity of retail regulatory standards and requirements for all such providers; provided, however, 
that this subsection shall not be construed to permit the adoption of any new regulatory require- 
ments or standards for providers of comparable telecommunications services. 

B. In determining whether a service is subject to effective competition, the commission shall 
consider the following on a wire center serving area basis for each wire center serving area and 
service for which a determination of effective competition is requested, and separate determina- 
tions shall be made for residential and business services in each wire center serving area: 

(1) the extent to which services are reasonably available from alternate providers; 

(2) the ability of alternate providers to make functionally equivalent or substitute services 
readily available at competitive rates, terms and conditions; 

(3) existing economic, technological, regulatory or other barriers to market entry and exit; 

(4) the number of other providers offering the same or reasonably comparable services; 

(5) the presence of at least two facilities-based competitors, including without limitation 
facilities-based providers of wireless or voice over internet protocol services, operating in all or 
part of the wire center for which a determination of effective competition is requested that are 
unaffiliated with the petitioning carrier and provide the same or reasonably comparable service of 
the type for which the finding of effective competition is sought; 

(6) the ability of the petitioning provider to affect prices or deter competition; and 

(7) such other factors as the commission deems appropriate. | 

C. If, in the wire center serving area for which a determination of effective competition is re- 
quested, the incumbent local exchange carrier provides basic local exchange service either sepa- 
rately or bundled to less than one-half of the customer locations where such service is available at 
the time the petition is filed, the public interest requires that effective competition be presumed 
for all regulated telecommunications services provided by the incumbent provider in that wire 
center serving area; provided, however, that findings and presumptions applied pursuant to this 
section shall be made separately for residential and business services and customer locations. 

D. No provider of public teleeommunications service may use current revenues earned or ex- 
penses incurred in conjunction with any noncompetitive service to subsidize competitive public 
telecommunications services. In order to avoid cross-subsidization of competitive services by non- 
competitive telecommunications services, prices or rates charged for a competitive telecommuni- 
cations service shall cover the cost for the provision of the service consistent with the provisions 
of Subsection G of Section 63-9A-8.1 NMSA 1978. In any proceeding held pursuant to this section, 
the party claiming that the price for a competitive telecommunications service does not cover the 
cost shall bear the burden of proving that the prices charged for competitive telecommunications 
services do not cover cost; provided, however, that the commission may require the telecommuni- 
cations company against whom the complaint is filed to submit a cost study for the service that is 
the subject of the complaint as part of its examination and determination of the complaint. 

E. The commission may, upon its own motion or on the petition of an interested party and af- 
ter notice to all interested parties and customers and a hearing, reclassify any service previously 
determined to be a competitive telecommunications service if after a hearing the commission finds 
that a service is not subject to effective competition. | 

F. Ifa wire center service area is deregulated pursuant to a determination of effective competi- 
tion, for those wire center service areas where that service is deregulated, the petitioning telecom- 
munications company shall no longer be eligible to claim an exemption from the application of - 
the Unfair Practices Act [Chapter 57, Article 12 NMSA 1978] or the Antitrust Act [57-1-1 through 
57-1-15 NMSA 1978]. 
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History: Laws 1985, ch. 242, § 8; 1987, ch. 21, § 6; corporation commission (now public regulation commis- 
2017, ch. 71, § 3. sion) to regulate a public telecommunications service, 

The 2017 amendment, effective June 16, 2017, clari- such provisions do not limit its constitutional authority 
fied and provided additional considerations for determin- under N.M. Const., Art. XI, § 7. Mountain States Tel. & 
ing whether.a service:is subject to effective competition, ) Tel. Co. v. N.M. State Corp. Comm'n, 1990-NMSC-017, 109 
and provided a presumption of effective competition in N.M. 504, 787 P.2d, 423 (decided under prior law). 
certain circumstances; in the catchline, added "effective Under "filed rate doctrine" plaintiff's claims concern- 
competition"; in Subsection A, after "requirements of Sub-' —° ing the level of collect telephone call rates were properly 
section", deleted "C" and added "B", after "same or simi- dismissed, as the filed rate is the only legal rate. Valdez v. 
lar", added "retail", after "parity of", added "retail", and af- State, 2002-NMSC-028, 132 N,M, 667, 54 P.3d 71, 
ter the semicolon, added the remainder of the subsection; Commission may regulate rates for intrastate 
in Subsection B, in the introductory clause, after "follow-. '‘: telecommunications services. Qwest Corp. v. City of 
ing", added the remainder of the introductory clause, in ., Santa Fe, 380, F.3d, 1258 (10th Cir,.2004), 
Paragraph B(1), after "providers", deleted "in the relevant Telephone company's third-party billing and col- 
market area"; in Paragraph B(3), after ' economic", deleted lection services were subject to regulation by the state 
"or" and added "technological", after "regulatory", added corporation commission (now public regulation commis- 
“or other", and after "barriers", added "to market entry .., sion), where such services involved timing calls. through 
and exit", and added Paragraphs B(4) through B(7); added switching operations and transmitting recorded data to 
a new Subsection C and redesignated former Subsections © the company's billing department. Mountain States Tel. & 
C and D as Subsections D and E, respectively; in Subsec- Tel. Co, v. N.M. SCC, 1988-NMSC-088, 107 N.M. 745,764 
tion D, after "provision of the service", added "consistent P.2d 876. 
with the provisions of Subsection G of Section 63-9A-8.1 Pay telephone services. — State corporation com- 
NMSA 1978", after "the party", deleted "providing the ser- mission (now public regulation commission), in its discre- 
vice" and added "claiming that the price for a competitive tion, could consider any relevant factor in making its de- 
telecommunications service does not cover the cost", after termination whether to detariff pay telephone services if 
"telecommunications services", added "do not", and after effective competition was found to exist. The commission 
the semicolon, added the remainder of the subsection; and could examine the market-share factor in order to make 
added Subsection F. a decision regarding the existence of effective competi- 

: . tion, Mountain States Tel..& Tel.,Co..v..N.M. State Corp. 
ANNOTATIONS | Comm'n, 1990-NMSC-017, 109 N.M. 504, 787 P.2d 423. 


Constitutional authority not limited. — Although 
statutory authority specifically is: granted to the state 


63-9A-8.1. Change in rates. 


A. Rates for retail public telecommunications services provided by an incumbent local ex- 
change carrier that serves fifty thousand or more access lines within the state shall be subject to 
regulation by the commission only in the manner and to the extent authorized by this section. 

B. An incumbent local exchange carrier that serves fifty thousand or more access lines within 
the state shall file tariffs for all retail public telecommunications services that, other than resi- 
dential local exchange service, shall be effective after ten days' notice to its customers and the 
commission, An incumbent ieee exchange carrier that serves fifty thousand or more access lines 
within the state shall remain subject to complaint by an interested party subj ect to Section 63- 9A- 
11 NMSA 1978. 

C. An incumbent local exchange carrier that serves fifty thousand or more access lines within 
the state may increase its rates for residential local exchange service in the manner provided in 
Subsection B of this section to comply with requirements imposed by any federal or state law or 
rule. The procedures of Subsections D, E and F of this section shall not apply to increases under 
this subsection. 

D, Except as provided in Subsection C of this section, rates for residential local exchange ser- 
vice may be increased by an incumbent local exchange carrier that serves fifty thousand or more 
access lines within the state only after sixty days' notice to all affected subscribers. The notice of 
increase shall include: 

(1) the reasons for the rate increase; 

(2) a description of the affected service; 

(3) an explanation of the right of the subscriber to petition the commission for a ree 
hearing on the rate increase; 

(4) a list of local exchange areas that are affected by the proposed rate increase; and 

(5) the dates, times and places for the public informational meetings required by this, section. 

E. An incumbent local exchange carrier that serves fifty thousand or more access lines within 
the state that proposes to increase its rates for residential local exchange service pursuant to 
Subsection D of this section shall hold at least one public informational meeting in each public 
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regulation commission district as established by the Public Regulation Commission Apportion- 
ment Act [8-7-1 through 8-7-10 NMSA 1978] in which there is a local exchange area affected by 
the rate change. 

F. Residential local exchange service rates increased by an facdinabent local exchange carrier 
that serves fifty thousand or more access lines within the state pursuant to Subsections D and E of 
this section shall be reviewed by the commission’ only upon written protest signed by at least one 
hundred affected subscribers or upon the commission staff's own motion for good cause. The protest 
shall specifically set forth the particular rate or charge as to which review is requested, the reasons 
for the requested review and the relief that the persons protesting desire. If a proper protest is pre- 
sented to the commission within sixty days from the date that notice of the rate change was sent to 
affected subscribers of an incumbent local exchange carrier, the commission may accept and file the 
complaint and, upon proper notice, may suspend the rates at issue during the pendency of the pro- 
ceedings and reinstate the rates previously in effect and shall hold and complete a hearing thereon 
within ninety days after filing to determine if the rates as proposed are fair, just and reasonable. The 
commission may, within sixty days after close of the hearing, enter an order adjusting the rates at 
issue, except that the commission shall not set any rate below the intrastate cost of providing the 
service. In the order, the commission may order a refund of amounts collected in excess of the rates 
and charges as approved at the hearing, which may be paid as a credit against billings for future ser- 
vices, If the complaint is denied, the commission shall enter an order denying the complaint within 
sixty days after the close of the hearing, and the rates shall be deemed approved. For purposes of 
this section, cost shall also include a reasonable amount of joint and common costs incurred by the 
incumbent local exchange carrier that serves fifty thousand or more access lines within the state in 
its operations and may include other accounting adjustments authorized by the commission. 

G. Rates for local exchange, vertical and long-distance service to retail residential and busi- 
ness end-user customers charged by incumbent local exchange carriers that serve fifty thousand 
or more access lines may be reduced to a level equal to, but not below, the intrastate cost. The rate 
for a service, excluding basic service, must cover the cost of the service, including the imputed rate 
of wholesale service elements as may be required by the commission. The cost, of long-distance 
service shall also include any interexchange access rates charged to another telecommunications 
company for the service. 

H. An incumbent local exchange carrier that serves fifty thousand or more access lines within 
the state may offer or discontinue offering retail special incentives, discounts, packaged offerings, 
temporary rate waivers or other promotions and may offer individual contracts. 


History: Laws 1998, ch, 108, § 61; 2004, ch. 3, § 2; 


2017, ch. 71, § 4. 

The 2017 amendment, effective June 16,2017, com- 
pletely rewrote the language in the section; deleted for- 
mer Subsections A through EH, which provided the process 


63-9A-8.2. Repealed. 


Repeals. — Laws 2017, ch. 71, § 8 repealed 63-9A-8.2 
NMSA 1978, as enacted by Laws 2000, ch. 100, § 4, re- 


taken when a telecommunications company sought a 
change in rates, and added new Subsections A through H. 

The 2004 amendment, effective May: 19, 2004, added 
Subsection E excluding a mid-size carrier from the appli- 
cability of the section. 


June'16, 2017. For provisions of former section, : see the 
2016 NMSA 1978 on NMOneSource.com. 


lating to identifying subsidies, rules, price caps, effective 


63-9A-8.3. Telephone service; seriously ill individuals. 


Basic local exchange telephone service shall not be discontinued to any residence where a seri- 
ously or chronically ill person is residing if the person responsible for the telephone service charges 
does not have the financial resources to pay the charges and if-a licensed physician, physician as- 
sistant, osteopathic physician, osteopathic physician's assistant or certified nurse practitioner cer- 
tifies that discontinuance of service might endanger that person's health or life and the certificate 
is delivered to a manager or officer of the provider of the local exchange service at least two days 
prior to the due date of a billing for telephone service. The commission shall provide by rule the 
procedure necessary to carry out this section. 
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History: Laws 2000, ch. 100, § 5 and Laws 2000, ch. effective March 7, 2000. Both have been compiled as 63- 
102, § 5. 9A-8.3 NMSA 1978, 

Duplicate laws. — Laws 2000, ch. 100, § 5 and Laws 
2000, ch, 102, § 5 enacted identical new sections of law, 


63-9A-9. Regulation of individual contracts.to facilitate competition. 


A. In accordance with the provisions of this section, the commission shall regulate the rates, 
charges and service conditions for individual contracts for public telecommunications services in a 
manner that facilitates effective competition and shall authorize the provision of all or any portion 
of a public telecommunications service under stated or negotiated terms to any person or entity 
that has acquired or is preparing to acquire, through construction, lease or any other form of ac- 
quisition, similar public telecommunications services from an alternate source. 

B. At any time, the provider of public telecommunications services may file a verified applica- 
tion with the commission for authorization to provide a public telecommunications service on an 
individual contract basis. The application shall describe the telecommunications services to be 
offered, the party to be served and the parties offering the service, together with such other infor- 
mation and in such form as the commission may prescribe. Such additional information shall be 
reasonably related to the determination of the existence of a competitive offer. A determination of 
effective competition pursuant to Section 63-9A-8 NMSA 1978 shall not be necessary to file an ap- 
plication or to have an application granted by the commission pursuant to this section. 

C, The commission shall approve or deny any such application within ten days or such other 
period as shall be established by the commission, not to exceed sixty days, giving consideration to 
the requirements of any contract negotiations, If the commission has not acted on any application 
within the time period established, the application shall be deemed granted. The commission shall 
deny the application only upon a finding that the application fails to set forth prescribed informa- 
tion or that the subject or comparable services are not being offered to the customer by parties 
other than the applicant or that the contract fails to cover the costs of the service, as provided in 
Subsection G of Section 63-9A-8.1 NMSA 1978. 

D. The telecommunications company shall file with the commission the final contract or other 
evidence of the service to be provided, together with the charges and other conditions of service, 
upon request by the commission. If such contract or evidence is requested, it shall be maintained 
by the commission on a confidential basis subject to an appropriate protective order, Any inter- 
ested party may receive copies of filings made pursuant to this section upon request to the com- 
mission and execution of an appropriate confidentiality agreement, if applicable. 


History: Laws 1985, ch. 242, § 9; 1987, ch. 21, § 7; "as provided in Subsection G of Section 63-9A-8:1 NMSA 
2017, ch. 71, § 5. 1978"; in Subsection D, deleted "Within ten days after the 

The 2017 amendment, effective June 16, 2017, revised conclusion of negotiations, the provider of public telecom- 
the provisions regarding the regulation of individual con- munications services shall file with the commission the 
tracts for public telecommunications services, providing final contract or other evidence of the service to be pro- 
that the provider of telecommunications services must file vided, together with the charges and other conditions of 
with the public regulation commission the final contract the service, which shall be maintained by the commission 
upon request by the commission, and provided for the con- on a confidential basis subject to an appropriate protective 
fidentiality of contracts for public telecommunications ser- order." and added the remainder of the subsection. 


vices; in Subsection C, after "costs of the service", added 


63-9A-10. Examination of books and records. 


Nothing in the New Mexico Telecommunications Act shall preclude the commission from ex- 
ercising its authority to require such accounting or reporting systems as are necessary to allow 
a proper allocation of investments, costs or expenses that are joint or common to both public 
telecommunications services and other services. 


History: Laws 1985, ch. 242, § 10. 
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63-9A-11. Complaint alleging violation by provider of 
telecommunications services. 


A. Complaint may be made by any interested party setting forth any act or omission by a pro- 
vider of telecommunications services alleged to be in violation of any provision of the New Mexico 
Telecommunications Act or any order or rule of the commission issued pursuant to that act. 

B. Upon filing of the complaint, the commission shall set the time;and place:of hearing, if a 
hearing is required, and at least ten days' notice of the hearing shall be given to the party com- 
plained of. Service of notice of the hearing shall be made in any manner giving actual notice. 

C. All matters upon which complaint may be founded may be joined in one hearing and a com- 
plaint is not defective for misjoinder or nonjoinder of parties or causes, either before the commis- 
sion or on review by the courts. The persons the commission allows to intervene shall be joined and 
heard, along with the complainant and the party complained of. 

D. , The burden shall be on the party complaining to show a violation of a provision of the New 
Mexico Telecommunications Act or an order or rule of the commission issued pursuant to that act. 

E. After conclusion of the hearing, the commission shall make and file an order containing its 
findings of fact and decision. A copy of the order shall be served upon the party complained of or 
that party's attorney. | 

F. Conduct of the hearings and rendering of decisions shall be governed by the rules of practice 
and procedure promulgated by the commission. 


History: Laws 1985, ch. 242, § 11; 2017, ch. 71, § 6. "place of hearing,", added "if a hearing is required", and 

The 2017 amendment, effective June 16, 2017, clari- after "ten days’ notice", deleted "thereof" and added "of the 
fied that a hearing on a complaint alleging a violation by hearing"; in Subsection E, after ' ‘complaint of or", deleted 
a provider of telecommunications services shall be set by "his" and added "that party's"; "’ and in Subsection F, after 
the public regulation commission only if a hearing is re- "procedure", deleted "heretofore or hereafter". 


quired, and made technical changes; in Subsection B, after 


63-9A-12. Validity of orders; substantial compliance with act sufficient. 


A substantial compliance by the commission with the requirements of the New Mexico Telecom- 
munications Act shall be sufficient to give effect to all rules, orders, acts and regulations of the 
commission, and they shall not be declared inoperative, illegal or void for any omission of a techni- 
cal nature, in respect thereto. | 


History: Laws 1985, ch. 242, § 12. 


63-9A-13. Repealed. 


_ Repeals. — Laws 1998, ch. 108, § 81 repealed 63-9A- of former section, see the 1998 NMSA 1978 « on NMOne 
13 NMSA 1978, as enacted by Laws 1985, ch. 242, § 13, Source. com. 
relating to rules, effective January 1, 1999. For provisions 


63-9A-14. Appeal of orders of the commission. 


Any provider of telecommunications services and any other person in interest being aggrieved 
by a final order or determination of the commission under the New Mexico Telecommunications 
Act may file a notice of appeal in the supreme court asking for a review of the commission's final 
orders. A notice of appeal shall be filed within thirty days after the entry of the commission's final 
‘order. Every notice of appeal shall name the commission as appellee and shall identify the order 
from which the appeal i is taken. Any person whose rights may be directly affected by the appeal 
may appear and become a party, or the supreme court may upon proper notice order any person to 
be joined as a party. 
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History: Laws 1985, ch, 242, § 14;.1998, ch. 108, § 62. . 


The 1998 amendment, effective January 1, 1999, sub- 
stituted "Appeal of orders of the commission" for "Action 
to set aside nonremovable" in the section heading; in the 
first sentence, substituted "a final" for "an", deleted "not 


removable. to;the supreme, court of New, Mexico under .. 


63- 9Ac15: i Repeated 
Repeals,. — Laws 1998, ch. 108, § 81 repealed 63. 9A-15 


NMSA 1978, as enacted by Laws 1985, ch, 242, § 15, relat- 
ing to notice to commission, effective January 1, 1999. For 


é5-08-16. ive nag on the record. 


RAILROADS AND COMMUNICATIONS 


63-9A-21 


the provisions of Article II, Section 7 of the constitution 
of" preceding "New Mexico Telecommunications Act" and 


‘deleted "therein" preceding "final orders"; in the second 


sentence, after "A notice of appeal”, substituted "shall" for 
"must"; and in the third sentence, deleted "state corpora- 


_tion" following "commission as appellee". 


provisions of former section, see. the 1998;NMSA 1978 on 
NMOneSource.com. 


A. ‘The appeal shall be on the record made before the commission and shall be governed by the 
appellate rules applicable to administrative appeals. 
'B. The supreme court shall affirm the commission's order unless iti is: 
(1) arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial evidence in the record; or 


(3) otherwise not in accordance with law. 


History: Laws 1985, ch, 242, § 16; 1998, ch, 108, § 63. 


63-9A-17, 63-9A-18,. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 63-9A-17 
and 63-9A-18 NMSA 1978, as enacted by Laws 1985, ch. 


242, §§ 17 and 18, relating to burden of showing that order 


63-9A-19. Repealed. 


Repeals, — Laws 1995, ch.,175, § 2, repealed 63-9A- 
19 NMSA 1978, as enacted by Laws 1985, ch. 242, § 19, 
relating to penalty for violations of the New Mexico 
Telecommunications Act, effective June 16, 1995. For 


63-9A-20. Injunctions; contempt. 


The 1998 amendment, effective January ic 1999, re- 
wrote this section. 


is unreasonable or unlawful and decision on appeal, effec- 
tive January 1, 1999. For provisions of former sections, see 
the 1998 NMSA 1978 on NMOneSource,com, 


provisions of former section, see the 1994 NMSA 1978 on 
‘ NMOneSource.com. For present comparable provisions, 


see 63-7-23 NMSA 1978. 


The commission may apply to the district court for injunctions to prevent violations of any provi- 
sion of the New Mexico Telecommunications Act or of any rule or order of the commission issued 
pursuant to that act, and the court has the power to grant such injunctions and to enforce such 


injunctions by contempt procedure. 


History: Laws 1985, ch. 242, § 20; 1998, ch. 108, § 64, 


- The 1998 amendment, effective January 1, 1999, re- 
wrote this section. 


63-9A-21,. Commission review of impacts. 


‘The commission shall review the impact of provisions of the New Mexico Telecommunications 
Act on residential and business consumers in urban and rural areas of the state every three years, 
the first review to be completed by July 31, 2019, and shall report its findings to the legislature. 
The review shall investigate the impact on rates, service quality, incumbent local exchange car- 
rier employment, investment in telecommunications infrastructure and the availability and de- 
ployment of high speed data services. The review shall also include a report on those wire center 
serving areas that have been deemed to have effective competition and any wire centers no longer 
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63-9B-1 CELLULAR TELEPHONE SERVICES 63-9B-3 
subject to carrier of last resort obligations. For any wire center serving an area deregulated pur- 
suant to the provisions of Section 63-9A-8 NMSA 1978, if the commission finds that reregulation 
of basic local exchange service is necessary to protect the public interest following a hearing and 


findings of fact and conclusions of law, after July 31, 2021, the commission shall regulate basic 


local exchange service pursuant to the New Mexico Telecommunications Act. 


History: Laws 2017, ch. 71, § 7. 
Effective dates. — Laws 2017, ch. 71 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 16, 2017, 90 days after the 
adjournment of the legislature. 


ARTICLE 9B 


Cellular Telephone Services 


Sec. 

63-9B-1. Short title, 

63-9B-2. Purpose. 

63-9B-3. Definitions. 

63-9B-4, Operation, regulation and tariffs. 


63-9B-4.1. Wireless emergency alerts; AMBER alert 


notification. 
63-9B-5. Complaint alleging violation by provider of 
telecommunications services, 


63-9B-1. Short title. 


Sec. 

63-9B-6. Validity of orders; substantial compliance with 
act sufficient. 

63-9B-7. . Repealed. 

63-9B-8. Appeal of orders of the commission. 

63-9B-9. Notice to the commission. 

63-9B-10. Appeal on the record. 

63-9B-11 to 63-9B-13. Repealed. 

63-9B-14, Injunctions; contempt. 


Chapter 63, Article 9B NMSA 1978 may be cited as the "Cellular Telephone Services Act”. 


History: Laws 1987, ch. 296, § 1; 1998, ch. 108, § 65. 
Compiler's notes. — The Cellular Telephone Services 
Act, 63-9B-1 to 63-9B-14 NMSA 1978, would have been re- 
pealed by Laws 1998, ch. 108, § 82, effective July 1, 2008. 
However, Laws 2003, ch. 23, § 1 and Laws 2003, ch. 416, 
§ 5 repealed Laws 1998, ch. 108, § 82 before the repeal 


Cross references. — For power of public regulation 
commission to impose fines on telecommunications: pro- 
viders, see 68-7-23 NMSA 1978. 

The 1998 amendment, effective January 1, 1999, sub- 
stituted "Chapter 63, Article 98 NMSA 1978" for "This 
act" at the beginning of the section, 


took effect. 


63-9B-2. Purpose. | 


The legislature declares that it is the policy of the state of New Mexico to permit cellular tele- 
phone service to operate in this state as authorized by the federal communications commission. 
It is the purpose of the Cellular Telephone Services Act to permit a regulatory framework that 
will allow modification and detariffing of cellular telephone services as may be justified by the 
existence of competition in cellular telephone services in New Mexico. 


History: Laws 1987 ch. 296, § 2. 


63-9B-3. Definitions. 


As used in the Cellular Telephone Services Act: 

A. "commission" means the public regulation commission; 

B. "cellular service company" means a cellular telephone company that uses cellular telephone 
equipment and is a radio common carrier or telephone or telecommunications company licensed 
by the federal communications commission. A cellular service company operates a cellular system 
that is a high capacity land mobile system in which assigned spectrum is divided into discrete 
channels that are assigned in groups to geographic cells covering a cellular geographic area, as 
defined by the federal communications commission. "Cellular service company" does not include 
noncellular radio common carrier service, including noncellular mobile telephone service, radio- 
paging service or one-way cable television service; and 
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C. "certificated area" means the geographical area that a cellular service company is autho- 
rized to serve by a certificate of public convenience. and necessity and that is defined on the map 
as part of the certificate issued under such law authorizing the issuance of a certificate of matte 
convenience and necessity for such purpose. ) 


History: Laws 1987, ch. 296, § 3; 1998, ch. 108, § 66. commission" in Subsection B; substituted "that" for 


The 1998 amendment, effective January 1, 1999, "which" in two places in Subsection B; deleted "but not 
substituted "public regulation" for "state corporation" limited to" following "carrier service, including" near the 
in Subsection A; deleted "and operates within the 800 end of Subsection B; and substituted "that" for "which" in 
megahertz band of frequency" following "communications Subsection C. 


63-9B-4. Operation, regulation and tariffs. 


A. A cellular service company may provide cellular telephone services in a certificated area 
as authorized by law and the commission, subject to reasonable rules and regulations of the com- 
mission or as otherwise provided by law. The provisions of Section 63-9A-6 NMSA 1978 shall not 
be construed to prevent a certificated cellular service company from providing cellular services in 
the certificated service territory of a telecommunications company having an exclusive right to 
provide local exchange service. 

B. Ifthe commission finds after holding hearings requested by any interested party or by its 
own motion that more than one cellular service company licensed by the federal communications 
commission is operating in all or part of a certificated area, then the commission may determine 
that competition in cellular telephone services exists in such area. 

C. When the commission has made a determination that cellular telephone services are subject 
to competition, the commission shall, consistent with the purposes of the Cellular Telephone Ser- 
vices Act, modify, reduce or eliminate rules, regulations and other requirements applicable to the 
provision for such service including the fixing and determining of specific rates, tariffs or fares for 
the service. The commission's action may include the detariffing of service or the éstablishment of 
minimum rates which will cover the costs for the service. 


arstoir' Laws 1987, ch. 296, § 4. 


63-9B-4.1. Wireless emergency alerts; AMBER alert notification. 


A. Each commercial mobile radio service provider that is authorized to conduct business in 
New Mexico shall submit to the authorized requester, designated by the chief of the New Mexico 
state police pursuant to the AMBER Alert Law [29-15A-1 through 29-15A-5 NMSA 1978], the 
provider's procedure for receiving a wireless emergency alert, including an AMBER alert, and for 
disseminating those alerts to the provider's customers as provided in this section. 

B. Every alerting authority that has the necessary computer software or other infrastructure 
shall use the federal emergency management agency's integrated public alert and warning system 
or its successor federal public alert system to communicate wireless emergency alerts. 

C. Upon receipt of a wireless emergency alert initiated by an alerting authority, every commer- 
cial mobile radio service provider shall disseminate the wireless emergency alert to the provider's 
customers in the geographic area identified in the wireless emergency alert. Dissemination of a 
wireless emergency alert as provided in this section shall be undertaken in the most technically 
efficient manner possible, using standard network sharing protocol sront authorized agencies or 
their respective communication contractors. 

D. A wireless emergency alert disseminated pursuant to this seEteH shall be disseminated at 
no additional expense to a provider's customer. 

E. As used in this section: 

(1) “alerting authority" means a state, local or tribal government that is authorized to use 
the federal emergency management agency's integrated public alert and warning Phe to com- 
municate a wireless emergency alert; 
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63-9B-5 


CELLULAR TELEPHONE SERVICES. 


63-9B-6 


(2) » "commercial mobile radio service provider" means a federal communications ‘commis- 
sion licensee that provides’ commercial radio communication service for profit and that makes 
interconnected service available to the public in the state; 

(3) "integrated public alert and warning system" means an internet-based system that 
provides for the dissemination of a wireless emergency alert; and 

(4) "wireless emergency alert" means a public alert disseminated pursuant to the inte- 
grated public alert and warning system by an alerting eid through a commercial mobile 


radio service provider and includes: 


(a) an extreme weather or other emergency alert; 


(b) an AMBER alert; and 


(c) an alert issued by the slate during a stant emergency. 


History: Laws 2005, ch, 142, § 2; 2015, ch, 14, ; 1. 

The 2015 amendment, effective July 1, 2015, required 
each commercial mobile radio service provider to submit 
to the chief of the New Mexico state police its procedures 
for receiving and disseminating wireless emergency alerts 
and provided definitions relating to emergency alerts; in 
the catchline, added "Wireless emergency alerts"; in Sub- 
section A, after "Each", deleted "cellular service company 
or paging service company" and added "commercial mo- 


bile radio service provider"; after "New: Mexico", deleted). . 


"and offers text messaging services to its customers shall 
file with" and added "shall submit to", after "AMBER 
Alert Law, the", deleted "names and telephone numbers 
of representatives that will be available at all times ‘for 
notification of' and added "provider's procedure for re- 
ceiving a wireless emergency alert, including", and after 
"AMBER alert", added "and for disseminating those alerts 


63-9B-5. Complaint alleging violation by provider of 
telecommunications services. — 


to the aD customers as ahavided in this section"; 
in Subsection B, deleted: "The authorized requester may 
designate one or more services to accept, notification of an 
AMBER alert and deliver the notification to each cellular 
service company or paging service company. Connections 
with the services" and added new Subsection B; preceding 
the remaining language in the former Subsection B, added 
"Upon receipt of a wireless emergency alert initiated by 
an alerting authority, every commercial mobile radio ser- 
vice, provider ‘shall. disseminate the wireless emergency 
alert to the provider's customers in the geographic area 
identified in the wireless emergency alert. Dissemination 
of a wireless emergency alert as provided in this section" 
and designated this paragraph as new Subsection C; in 
the present Subsection C, after the second occurrence of 
"shall" deleted "made" and added "undertaken"; deleted 
former Subsection C and added Subsections D and E. 


A: Compliny may be made by any interested party adtting forth any act or omission by a 
cellular service company alleged to be in violation of any provision of the Cellular Telephone Ser- 
vices Act or‘any order or rule of the commission issued pursuant to that act: 

B. Upon filing of the complaint, the commission shall set the time and place of hearing in at 
least ten days' notice of the hearing shall be given‘to the party complained of. Service of notice of 
the hearing shall be made in any manner giving actual notice. 

C,; -All matters upon which complaint may be founded may be joined in one hearing and a com- 
plaint is not defective for misjoinder or nonjoinder of parties or causes, either before the commis- 
sion or on review by the courts. The persons the commission allows to intervene shall be MpoRe and 
heard, along with the complainant and the party complained of. 

D. The burden shall be on the party complaining to show a violation ae a provision of the 
Cellular Telephone Services Act or an order or rule of the commission issued pursuant to that act. 

E. After conclusion of the hearing, the commission shall make and file an order containing its 
findings of fact and decision. A copy of the order shall Ne served se yas ath So eee of or 
his attorney. 

F. Conduct of the Ragan mana ae of deeiestone shall “a governed sine the rele of practice 
and procedure promulgated by the commission. | 


History: Laws 1987, ch. 296, § 5. 


63-9B-6. Validity of orders; substantial compliance with act sufficient, 


A substantial compliance by the commission with the requirements of the Cellular Telephone 
Services Act shall be sufficient to give effect to all rules, orders, acts and regulations of the 
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63-9B-7 RAILROADS AND COMMUNICATIONS 63-9B-10 


commission, and they shall not be declared inoperative, illegal or void for any omission of a eer 
cal nature. | 


History: Laws 1987, ch. 296, § 6. 


63-9B-7. Repealed. 


Repeals, — Laws 1998, ch. 108, § 81 repealed 63-9B-7 of former section, see the 1998 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1987, ch. 296, § 7, re- Source.com, 
lating to rules, effective January 1, 1999. For provisions 


63-9B-8. Appeal of orders of the commission. 


A cellular service company or other person in interest being aggrieved by an order or determi- 
nation of the commission under the Cellular Telephone Services Act may file a notice of appeal in 
the supreme court asking for a review of the commission's final orders. A notice of appeal shall be 
filed within thirty days after the entry of the commission's final order. Every notice of appeal shall 
name the commission as appellee and shall identify the order from which the appeal is taken. Any 
person whose rights may be directly affected by the appeal may appear and become a party, or the 
supreme court‘may upon proper notice order any person to be joined as a party. 


History: Laws 1987, ch. 296, § 8; 1998, ch. 108, § 67. the beginning of the section; and deleted "not removable 

The 1998 amendment, effective January 1, 1999, sub- to the supreme court of New Mexico under the provisions 
stituted."Appeal of" for "Action to set aside nonremovable" of Article II, Section 7 of the constitution of" preceding " 
in the section heading; substituted "or" for "and any" near New Mexico Telephone Services Act". 


63-9B-9. Notice to the commission. 


Upon the filing of a notice of appeal, the appellant shal] cause a copy to be served upon the com- 
mission and parties of record in the proceeding before the commission in the manner prescribed by 
the Rules of Appellate Procedure for Civil Cases. Within thirty days after service of the notice of 
appeal or such further time as the supreme court for good cause may specify, the commission shall 
certify to the supreme court the record of the testimony taken before the commission and all exhib- 
its offered or received in evidence at the hearing before the commission and all pleadings, findings, 
conclusions, orders and opinions, or certified copies thereof, made and entered in, or in connection 
with, the hearing before the commission; provided, however, that the parties and the commission 
may stipulate that a specified portion only of the testimony taken at the hearing before the com- 
mission shall be certified to the supreme court for review on appeal. 


History: Laws 1987, ch. 296, § 9. _., Cross references. — For Rules of Appellate Proce- 
dure, see Rule 12-101 NMRA et. seq. 


63-9B-10. Appeal on the record. 


A. The appeal shall be on the record made before the commission and shall be governed by the 
appellate rules.applicable to administrative appeals. 
B. The supreme court shall affirm the commission's order unless iti is: 
(1) arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial evidence in the record; or 
(3) otherwise not in accordance with law. 


History: Laws 1987, ch. 296, § 10; 1998, ch. 108, § 68. ‘The 1998 amendment, effective January 1, 1999, re- 
wrote this section. 


{ 
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63-9B-11 to 63-9B-13. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 63-9B-11 
and 63-9B-12 NMSA 1978, as enacted by Laws 1987, ch. 
296, §§ 11 and 12, relating to burden of showing that order 
is unreasonable or unlawful and decision on appeal, effec- 
tive January 1, 1999.-For. provisions of former section, see 
the 1998 NMSA 1978 on NMOneSource.com. 


63-9B-14. Injunctions; contempt. 


LOW INCOME TELEPHONE SERVICE ASSISTANCE 


63-9C-3 


Laws 1995, ch. 175, § 2, repealed 63-9B-13 NMSA 1978, 
as enacted by Laws 1987, ch. 296, § 18, relating to penalty 
for violations of the Cellular Telephone Services Act, ef- 
fective June 16, 1995. For provisions of former section, see 
the 1994 NMSA 1978 on NMOneSource.com., 


The commission may apply to the district court for injunctions to prevent violations of any 
provision of the Cellular Telephone Services Act or of any rule or order of the commission issued 
pursuant to that act, and the court has the power to grant soe On and to enforce SON OnS 


by contempt procedure. 


History: Laws 1987, ch. 296, § 14; 1998, ch. 108, § 69. 
The 1998 amendment, effective January 1, 1999, at 
the beginning of the section, deleted "In any matter not 
removable to the supreme court of New Mexico under the 


provisions of Article II, Section 7 of the constitution of 
New Mexico"; substituted "the district court" for "courts 
having jurisdiction"; and substituted "the court has the" 
for "the courts shall have". . 


ARTICLE 9C 


Low Income Telephone Service Assistance 


C-1. Short title. 
C-2. Purpose. 
63-9C-3, Definitions. 
C-4, Low income assistance rates; commission au- 
thority. 


63-9C-1. Short title. 


Sec. 
63-9C-5, Federal waiver. 
63-9C-6. Department cooperation. 


Chapter 63, Article 9C NMSA 1978 may be cited as the "Low Income Telephone Service Assis- 


tance Act". 


History: Laws 1987, ch. 197, § 1; 1998, ch. 108, § 70. 


63-9C-2. Purpose. 


The 1998 amendment, effective January 1, 1999, sub- 
stituted "Chapter 63, Article 9C NMSA 1978" for "This 
act" near-the beginning of the section. 


It is the purpose of the Low Income Telephone Service Assistance Act to assure that telephone 
rate increases do not force many low-income New Mexicans to discontinue necessary telephone 
service and to increase the availability of basic telephone service to low-income New Mexicans by 
providing assistance to meet the cost of basic telephone service. 


History: Laws 1987, ch. 197, § 2. 


63-9C-3. Definitions: 


As used in the Low Income Telephone Service Assistance Act: 

A. "commission" means the public regulation commission; 

B. "department" means the human services department; and 

C. "local exchange company" means a person not engaged solely in interstate business that 
provides services or facilities for the transmission of two-way interactive switched voice communi- 
cations over a telephone line within a local exchange area for single-line customers. 
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History: Laws 1987, ch. 197, § 3; 1998, ch, 108, § 71. 
The 1998 amendment, effective January 1, 1999, 
substituted "public regulation" for ‘state corporation" 


RAILROADS AND COMMUNICATIONS 


63-9C-6 


corporation, partnership, codperative, joint venture or 
other business organization or association" following 


"means a person" and substituted "that" for "which". 
in Subsection A; and in Subsection C, deleted "company, 


63-9C-4. Low income assistance rates; commission authority, 


A. A local exchange company may provide assistance in the form of reduced rates to those per- 
sons who meet the eligibility criteria of one or more need-based assistance programs administered 
by the department. 

B.|. The commission shall promulgate rules and regulations for the implementation of the Low 
Income Telephone Assistance Act for those exchange companies who provide such assistance. 


History: Laws 1987, ch. 197, § 4. 


63-9C-5. Federal waiver. 


In addition to any reduced rates provided by local exchange companies on behalf of low-income 
New Mexicans, the commission shall apply to the federal communications commission for a waiver 
of the federal end user common line charges. Upon receipt of the waiver, the commission shall 
notify the local exchange companies providing low income telephone service assistance and the 


monthly telephone bill shall reflect the waiver of the federal end user common line charges. 


History: Laws 1987, ch. 197, § 5. 


63-9C-6. Department cooperation. 


Subject to state and federal statutes and regulations governing the sharing of confidential in- 
formation, the department shall cooperate with the commission and the local exchange companies 
in identifying those persons eligible for assistance pursuant to the Low Income Telephone Service 


Assistance Act, 


History: Laws 1987, ch. 197, § 6. 


ARTICLE 9D 
Enhanced 911 


Sec, . 

63-9D-1. Short title. 

63-9D-2.. Findings and purpose. 

63-9D-3. Definitions. 

63-9D-4. Provision for enhanced 911 services by local gov- 
erning bodies; enhanced 911 system costs; 
payment of costs; joint powers agreements; 
aid outside jurisdictional boundaries. 

63-9D-4.1. Repealed. 

63-9D-5, Imposition of surcharge. 

63-9D-5.1. Prepaid wireless enhanced 911 surcharge; 
collection and administration of surcharge; 
liability of sellers; exclusivity of surcharge. 

63-9D-6, Repealed. 

63-9D-7. Remittance of charges; administrative fee. 

63-9D-8. Enhanced 911 fund; creation; administration; 
disbursement; reports to legislature. 

63-9D-8.1. Division powers. 

63-9D-8.2. Repealed, 


Sec. 
63-9D-9. Repealed. 
63-9D-9.1. Repealed. 


, 68-9D-9.2. Repealed. 


63-9D-9.3. Repealed. 

63-9D-10, Immunity.’ 

63-9D-11, Private listing subscribers and 911 service. 

63-9D-11.1. Violation; penalties. 

63-9D-12, Short title. 

63-9D-13. Definitions. s 

63-9D-14. Enhanced 911 bonds; authority to issue; 
pledge of revenues; limitation on issuance. 

63-9D-15. Use of proceeds of bond i issue. 3 

63-9D-16. Enhanced 911 bonds; terms. 

63-9D-17. Bond authorization. 

63-9D-18. Authority to refund bonds. 

63-9D-19. Enhanced 911 bonds not general obligations; 

“4... authentication, 

63-9D-20. Amount of ‘surcharge; security for bonds. 
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63-9D-1. Short title. 
Sections 63-9D-1 through 63-9D-11.1 NMSA 1978 may be cited as the "Enhanced 911 Act". 


History: Laws 1989, ch. 25, § 1; 1993, ch. 48, § 2; The 1998 amendment, effective January. 1, 1999, 
1998, ch. 108, § 72. substituted. "Sections 63-9D-1 through 63-9D-11.1" for 
"Chapter 63, Article 9D" at the beginning of the section. 


63-9D-2. Findings and purpose. 


A. The legislature finds that: 
(1) isolated people, the elderly, the young and victims of crime are often at risk and 
without help; 
(2) children, elderly persons and victims of crime are frequently unable to explain direc- 
tions to the location of an emergency situation; 
(3) life-threatening accidents, fires, crimes and natural disasters occur.in the state each 
year; i 
(4) an enhanced 911 telephone emergency system provides: 
(a) expansion of the benefits of the basic 911 emergency telephone number; 
(b) faster response time which minimizes the loss of life and property; 
(c) automatic routing to the appropriate emergency response unit; 
(d) immediate visual display of the location and telephone number of the caller; and 
(e) curtailment of abuses of the emergency system by documenting callers; and 
(5) New. Mexico communities could make efficient use of the enhanced 911 telephone 
emergency system if the communities had adequate funding available. 

B. It is the purpose of the Enhanced 911 Act [63-9D-1 through 63-9D-11,1 NMSA 1978] to 
further the public interest and protect the safety, health and welfare of the people of New Mexico 
by enabling the development, installation and operation of enhanced 911 emergency reporting 
systems to be operated under shared state and local governmental management and control. 


History: Laws 1989, ch. 25, § 2; 1993, ch. 48, § 3. and system, redesignated former Paragraphs (6) and (7) 

The 19938 amendment, effective July 1, 1993, in Sub- as current Paragraphs (4) and (5), and substituted "cur- 
section A, deleted former Paragraphs (4), (5), and (8) re- tailment" for "curtailing" in subparagraph (4)(e); and in 
lating to the availability of the 911 emergency number Subsection B, inserted "shared state and" near the end. 


63-9D-3. Definitions. 


As used in the Enhanced 911 Act: | . 

A. "911 call" means any real-time communication, message, signal or transmission between 
a person needing assistance and a public safety answering point call-taker by dialing 9-1-1 or its 
equivalent; 

B. "911 service area" means the area designated by the fiscal agent, local governing body or the 
division to receive enhanced 911 service; 

C. -"access line" means a telecommunications company's line that has the capability to reach 
local public safety agencies by dialing 911, but does not include a line used te the a ane of 
interexchange services or commercial mobile radio service; 

D. « "commercial mobile radio service" means service provided by a wireless real-time two-way 
voice communication device, including: ae : 

(1) radio-telephone communications asta in cellular telephone service; 

(2) the functional or competitive equivalent of radio-telephone communications used in 
cellular telephone service; 

(3) a personal communications service; or 

(4) anetwork radio access line; 

E. "commercial mobile radio service provider" means a person who provides commercial mo- 
bile radio services, including a person who purchases commercial mobile radio service from a pro- 
vider and resells that service; mrs . 
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63-9D-3 RAILROADS AND COMMUNICATIONS 63-9D-3 


F, "commission" means the public regulation commission; 

G. "communication service" means any service that: 

/ (1) is capable of and required by law to access, connect with or interface with the enhanced 
911 system by directly dialing, initializing or otherwise activating the enhanced 911 system re- 
gardless of the transmission medium or technology employed; and 

(2) provides or enables real-time or interactive communication; 

H. "communications service provider" means any entity that provides communication services; 

I. "database" means information that is collected, formatted and disseminated and that is nec- 
essary for the functioning of the enhanced 911 system, including geographic information system 
(GIS) addressing and digital mapping information; 

J. "department" means the taxation and revenue department; 

K. "division" means the local government division of the department of finance and adminis- 
tration; 

L. "enhanced 911 surcharge" means the monthly uniform charge assessed on each access line in 
the state, on each active number for a commercial mobile radio service subscriber and on the num- 
ber of VoIP lines for which the VoIP service provider enables the capacity for simultaneous calls, 
regardless of actual usage, to be connected to the public switched telephone network during the 
period for which the fixed charge is imposed for a VoIP service subscriber in New Mexico and the 
charge assessed on any other consumer purchase of communication service provided by a commu- 
nications service provider that enables communication between a person needing assistance and 
a public safety answering point call-taker by dialing 9-1-1 or its equivalent; provided that an en- 
hanced 911 surcharge shall not be assessed on the provision of broadband internet access service; 

M. “enhanced 911 system" means, regardless of the technology used, a landline, wireless, NG-911 
or ESInet system consisting of network switching equipment, database, mapping and on-premises 
equipment, or the functional equivalent thereof, that uses the single three-digit number 911 for re- 
porting police, fire, medical or other emergency situations, thereby enabling a caller to reach a public 
safety answering point to report emergencies by dialing 911, and includes the capability to: 

(1) ‘selectively route incoming 911 calls to the appropriate public safety answering point 
operating in a 911 service area; 

(2) automatically display the name, address and telephone number of an ippoming 911 call 
on a video monitor at the appropriate public safety answering point; 

(3) provide one or more access paths for communications between users at differant geo- 
graphic locations through a network system that may be designed for voice, text or data, or any 
combination of these, and may feature limited or open access and may employ appropriate analog, 
digital switching or transmission technologies; 

(4) relay to a designated public safety answering point a 911 caller's fener and base ort 
tion or cell site location and the latitude and longitude of the 911 caller's location in nalation to the 
designated public safety answering point; and 

(5) . manage or administer the functions listed in Paragraphs (1) ves (4) of this plaice 

N. "enhanced 911 equipment" means the public safety answering point equipment directly 
related, to the operation of an enhanced 911 system, including automatic number identification 
or automatic location identification controllers and display. units, printers, logging recorders and 
software associated with call detail recording, call center work stations, training, latitude and lon- 
gitude base station or cell site location data and GIS equipment necessary to obtain and process 
locational map and emergency service zone data for landline and. wireless callers; 

O. "equipment supplier". means a person who provides or offers to provide communications 
equipment necessary for the establishment of enhanced 911 services; 

P. "ESInet" means emergency services internet protocol network, an etact i ototi based, 
multipurpose inter-network supporting local, regional, state and national public safety communi- | 
cations services in addition to 911; 

Q. "fiscal agent" means the local governing body that administers, grants from. the fund for a 
given locality or region by agreement; " 

R. "fund" means,the enhanced 911 fund; vO" 

S. "local governing body" means the board of county. commissioners of a county or Sag governing 
body of a municipality as defined in the Municipal Code [Chapter 3 NMSA 1978, except Article 66]; 
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T. "NG-911":means a next generation 911 system consisting of network, hardware, software, 

data and operational policies and procedures that: ~ 
(1). provides standardized interfaces from call and message services; 

(2) processes’ all types of emergency calls, including non-voice (multimedia) messages; 

(8) acquires and integrates additional data useful to call routing and handling; 

(4) delivers the calls, messages and data to appropriate public eatery, answering points 
and:other appropriate emergency entities; 

(5) supports data and communications needs for namenined incident response aud man- 
agement; and 

(6) «:provides a secure environment: for emergency scllin mwitiodiebtieths 

U. “proprietary information" means customer lists, customer counts, technology descriptions or 
trade secrets, including the actual or development costs of individual components of an enhanced 
911 system; provided that such information is designated’as proprietary by the communications 
service provider; and provided further that "proprietary information" does not include individual 
payments made by the division or any list of names and identifying anionmAvan of subscribers who 
have not paid the surcharge; 

V. "public safety answering ee means a twenty-four-hour local communications facility 
that receives 911 service communications and directly dispatches emergency response services or 
that relays communications to the appropriate public or private safety agency; | 

W. "subscriber" means a person who purchases communication services at retail from a com- 
munications service provider that are capable of originating a 911 communication; 

X. »"surcharge" means the 911 emergency surcharge; 

“Y, "surcharge collected" means the amount of enhanced 911 surcharge billed or pacer da or 
deemed to have been received by the seller or provider, consistent with the seller's or provider's 
method of accounting, including accrual or cash; 

Z. "telecommunications company" means a‘person who:provides wire telecommunications ser- 
vices that are capable.of originating a 911 communication;, 

AA. "vendor" means a person that provides 911 equipment, service or network support; 

BB. "VoIP" means "interconnected voice-over- internet protocol service" as defined in the Code 
of Federal Regulations, Title 47, Part 9, Section 9.3, as amended; and 

CC,:."VoIP service provider" or "interconnected voice-over-internet protocol service provider" 
means. an entity that provides interconnected voice-over-internet protocol service to end users. 


History: Laws.1989, ch. 25, §,3;.1998, ch;-48,°§.4;.-/ Qithrough S, respectively; added-a new Subsection T and 
1998, ch. 108, § 73; 2001, ch. 110, § 1; 2005, ch. 208, § 1; redesignated former Subsections P through S as Subsec- 


2017, ch, 122, § 1. tions U through X, respectively; in Subsection U, after 
The 2017 amendment, ‘effective. June 16, 2017, de- "proprietary by the", deleted "commercial mobile radio" 
fined "communication service", "communications service and added "communications", and-after "service provider", 
provider", "enhanced 911 surcharge", "HSInet", "NG-911", deleted "or telecommunications company"; in Subsection 
"surcharge collected", "VoIP", and "VoIP service provider", V, after "911 service", deleted "calls" and added "commu- 
and revised the definitions of certain terms, as used ‘in nications"); and after "relays", deleted "calls" and added 
the Enhanced 911 Act; in Subsection A, after."911", de- .. "communications"; in Subsection W, after "person: who", 
leted "emergency surcharge' means the monthly uniform deleted "is a retail purchaser of telecommunications" and 
charge assessed on each access line in the state and on added "purchases communication", after "services", added 
each active number for a commercial mobile radio service “at retail-from a ‘communications service provider", and 
subscriber whose billing address is in New Mexico" and __,,, after/"911", deleted "call" and added ,"communication"; 
added the remainder of the subsection; added new Sub- added a new Subsection Y and redesignated former Sub- 
sections G and H and redesignated former Subsections ~ _ sections T and U as Subsections Z and AA, respectively; in 
G through I as‘ Subsections I through K, respectively; Subsection Z, after "911", deleted "call" and added "com- 
added.a new Subsection L and redesignated former Sub- munication"; and added Subsections BB and CC. 
sections J through L as Subsections M through O, respec- The 2005 amendment, effective July 1, 2005, added 
tively; in Subsection M, in the introductory clause, after each active number for a commercial mobile radio service 
"means", added ' ‘regardless of the technology used", after subscriber whose billing address is in New Mexico as a 
"landline", deleted "or", after "wireless", added "NG-911 category on which the 911 emergency surcharge may be 
or ESInet", and after "on premises equipment, added ", assessed in Subsection A; deleted the former reference to 
or the functional equivalent thereof", in Paragraph M(3), the area within a local governing body's jurisdiction as a 
after "designed for voice", added "text", after "data, or", 911 service area and added the area designated by the fis- 
deleted "both" and added "any combination of these", in cal agent in Subsection B; deleted the former definition 
Paragraph M(4), added Paragraph M(5); in Subsection O, of "911 system" in Subsection C;,defined "access line" in 
after "provide", deleted "telecommunications" and added Subsection C as a line that can reach local.public safety 
"communications"; added a new Subsection P and redes- agencies by dialing 911; deleted the definition of "basic 
ignated former Subsections M through O as Subsections 911 system" in former Subsection E; added the definition 
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of "database" in Subsection G; defined "enhanced 911 
system" in Subsection J to mean a landline or wireless 
system consisting of network switching equipment and 
mapping; added Subsection J(3) and (4); provided in Sub- 
section K that "enhanced 911 equipment" includes logging 
recorders, call center work stations, training, latitude and 
longitude base station or cell cite location data and GIS 
equipment necessary to obtain and process locational map 
and emergency service zone data for landline and wire- 
less callers; deleted the definition of "enhanced 911 wire- 
less service" in former Subsection M; added the definition 
of "fiscal agent" in Subsection M; added the definition of 
"fund" in Subsection N; deleted the definition of "network" 
in former Subsection P; deleted the definition of "network 
and database surcharge" in former Subsection Q; pro- 
vided in Subsection Q that "proprietary information" in- 
cludes cost information that is designated as proprietary 
by the telecommunications company; added the definition 
of "surcharge" in Subsection §; deleted the definition of 
"wireless enhanced 911 surcharge" in former Subsection 
V; and added the definition of "vendor" in Subsection U. 
The 2001 amendment, effective July 1, 2001, added 
present Subsections D, F, G, M, R, T, U and V and deleted 
former Subsections K, L, M, N and O, which defined "lo- 
cal 911 surcharge", "local exchange access line", "local 
exchange, area", "local exchange service", and "local ex- 
change telephone company" respectively, and renumbered 
the remaining subsections accordingly; in Subsection A, 
rewrote the definition for "911 emergency surcharge" 
which formerly defined the term as "the monthly uniform 
charge assessed on each local exchange access line to pay 


for the purchase, lease, installation and maintenance of 
equipment necessary for the establishment of a 911 sys- 
tem, including the repayment of bonds issued pursuant to 
the Enhanced 911 Bond Act"; in Subsection E, substituted 
"a designated" for "an established" and deleted "through 
normal telephone service facilities"; in Subsection K, de- 
leted "telephone" preceding "system" and substituted "a 
caller" for "the users of a public telephone system"; substi- 
tuted "public safety answering point" for "customer prem- 
ises" in Subsection L; and deleted "local exchange service 
customer in the state for each local exchange" preceding 
"access line" in Subsection Q. 

The 1998 amendment, effective January 1, 1999, 
substituted "public regulation" for "state corporation" in 
Subsection E; substituted "uses" for "utilizes" near the 
middle of Subsection H; deleted "but not limited to" pre- 
ceding "911 system, including" near the middle of Subsec- 
tion I; and made minor stylistic changes throughout the 
section. ‘ 

The 1993 amendment, effective July 1, 1998, inserted 
current Subsections C, D, E, Q, and R, deleted former Sub- 
section G, defining "fund", and redesignated former Sub- 
sections C through F, H through N, and O as current Sub- 
sections F through P, and §; added the language beginning 
"for each local exchange" at the end of Subsection A; de- 
leted "New Mexico state corporation" preceding "commis- 
sion" in Subsection M; substituted "local exchange tele- 
phone" for "telecommunications" in Subsection N; deleted 

"city council or other" following "county or the" and "or of 
a town, village or special district" at the end of Subsection 
P; and made minor stylistic changes, 


63-9D-4. Provision for enhanced 911 services by local governing bodies; 
enhanced 911 system costs; payment of costs; joint powers 
agreements; aid outside jurisdictional boundaries. 


A. A local governing body or a’consortium of local governing bodies may incur costs for the 
purchase, lease, installation or maintenance of enhanced 911 equipment and training necessary 
for the establishment of an enhanced 911 system and may pay such costs through disbursements 
from the fund; provided that the local governing body has employed properly trained staff in its 
public safety answering point pursuant to the Public Safety Telecommunicator Training Act [29- 
7C-1 through 29-7C-9 NMSA 1978]. ! 

B. -If the enhanced 911 system is to be provided for territory that is included in whole or in 
part in'the jurisdiction of the local governing bodies of two or more public agencies that are the 
primary providers of emergency firefighting, law enforcement, ambulance, emergency medical or 
other emergency services, the agreement for the procurement of the enhanced 911 system shall be 
entered into by the fiscal agent designated by the local governing bodies. A local governing body 
may expressly exclude itself from the agreement. Nothing in this subsection shall be construed to 
prevent two or more local governing bodies from entering into a joint powers agreement pursuant 
to the Joint Powers Agreements Act [11-1-1 through 11-1-7 NMSA 1978] to establish a separate 
legal entity that can enter into an agreement as the enhanced 911 system customer. 

C. A public agency in an enhanced 911 service area shall provide that, once an emergency unit 
is dispatched in response to a request for aid through the enhanced 911 system, the emergency 
unit shall render services to the requester without Teeth to whether the unit i is operating outside 
its normal jurisdictional boundaries, 

D. A local governing body in an enhanced 911 service area shall provide GIS addressing and 
digital mapping data to the public safety answering point that provides the enhanced 911 service 
to the local governing sone 


History: Laws 1989, ch. 25, § 4; 1993, ch. 48, § 5; 
2001, ch. 110, § 2; 2005, ch. 208, § 2, 


The 2005 amendment, effective July 1, 2005, in Sub- 
section A, provided that a consortium of local governing 
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bodies may acquire enhanced 911 equipment and train- in Subsection B, substituted "the enhanced 911 system" 
ing; deleted former provisions relating to the recovery for "a 911 system", substituted "entering into a joint pow- 
and distribution of necessary network and database ers agreement pursuant to the Joint Powers Agreements 
costs; and provided that the costs of enhanced 911 equip- Act" for "entering into a contract, and substituted "that 
ment may be paid from the enhanced 911 fund provided can enter" for "that is, separate governing body, and there- 
that the local governing body has employed properly under to enter". 
trained staff in its public safety answering point pursu- The 1993 amendment, effective July 1, 1993, rewrote 
ant to the Public Safety Telecommunicator Training Act; the catchline which read\"Provision for Enhanced 911 Ser- 
provided in Subsection B that an agreement for procure- vices by Local Governing Bodies - Payment of Costs - Joint 
ment of an enhanced 911 system shall be entered into Powers Agreements"; substituted "a 911 system" for "an 
by the fiscal agent designated. by the local governing enhanced 911 system" and inserted "enhanced 911" near 
bodies and deleted the former provision that the agree- the end:of the first sentence of Subsection A; substituted 
ment shall provide that each local governing body not ex- the current second sentence in Subsection A for language 
cluded from the agreement shall make payment for the authorizing communities to incur costs for development 
enhanced 911 system from. general revenues; and added of network capability and enhanced 911 system database; 
Subsection D. substituted "procurement of the necessary equipment for 
The 2001 amendment, effective July 1, 2001 in Sub- a 911 system"/for "necessary equipment" in the first sen- 
section A, added the Paragraph (1) designation, inserted tence of Subsection B; added Subsection C; and made sty- 
"surcharge" in that paragraph and added Paragraph (2); listic changes. 


63-9D-4.1. Repealed. 


Repeals. — Laws 2017, ch. 122, § 11 repealed 63-9D- provisions of former section, see the 2016 NMSA 197 8 on 
4.1 NMSA 1978, as enacted by Laws 2003, ch. 339, § 1, NMOneSource.com. 
relating to a notification, effective June 16, 2017. For 


63-9D-5. Imposition of surcharge. 


A. There j is imposed a 911 emergency surcharge i in the Sait of fifty-one cents ($.51) to be 
billed to each subscriber access line by a communications service provider, on each active number 
for a commercial mobile radio service subscriber and on the number of VoIP lines for which the 
VoIP service provider enables the capacity for simultaneous calls, regardless of actual-usage, to be 
connected to the public switched telephone network during the period for which the fixed charge 
is imposed. The surcharge is imposed on all subscribers whose place of primary use, as defined in 
the federal Mobile Telecommunications Sourcing Act, is in New Mexico; provided, however, that 
the surcharge shall not be imposed upon'subscribers receiving reduced rates pursuant to the Low 
Income Telephone Service Assistance Act [Chapter 63, Article 9C NMSA 1978]; and provided fur- 
ther that the surcharge shall not apply to prepaid wireless communication service; and provided 
further that a 911 emergency surcharge shall not be assessed on the provision of broadband inter- 
net access service. 

B. All communications service providers shall be required to bill and collect the surcharge 
from their subscribers whose places of primary use, as defined in the federal Mobile Telecom- 
munications Sourcing Act, are in New Mexico. The surcharge required to be collected by the com- 
munications service provider shall be added to and stated clearly and separately in the billings 
to the subscriber. The surcharge collected by the communications service provider shall not be 
considered revenue of the communications service provider. | | 

C. A billed subscriber is liable for payment of the 911 emergency surcharge until it has been 
paid to the communications service provider. 

D, A communications service provider has no obligation to take legal action to enforce the 
collection of the surcharge; an action may be brought by or on behalf of the department. A com- 
munications service provider, upon request and not more than once a year, shall provide to the 
department a list of the surcharge amounts uncollected, along with the names and addresses of 
subscribers who carry a balance that can be determined by the communications service provider to 
be nonpayment of the surcharge. The communications service provider shall not be held liable for 
uncollected surcharge amounts. 


History: Laws 1989, ch. 25, § 5; 1998, ch. 48, § 6; clarified that the emergency surcharge is imposed on all 


2001, ch. 110, § 3; 2005, ch, 208, § 3; 2017, ch. 122, § 2. ‘subscribers whose place of primary use is in New Mexico, 

The 2017 amendment, effective June 16, 2017, im- and provided that the surcharge does not apply to prepaid 

posed a 911 emergency surcharge on certain VoIP lines, wireless communication service and shall not be assessed 
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on the provision of broadband internet access service; in 
Subsection A, after "subscriber access line by a", deleted 
"telecommunications company and" and added "communi- 
cations service provider", after "radio service subscriber", 
deleted "whose billing address" and added "and on the 
number of VoIP lines for which the VoIP service provider 
enables the capacity for simultaneous calls, ‘regardless 
of actual usage, to be connected: to the public switched 
telephone network during the period for which the fixed 
charge is imposed. 'The surcharge is imposed on all sub- 
scribers whose. place of primary use, as defined in the 
federal Mobile Telecommunications Sourcing Act", and 
after the semicolon, added the remainder of the subsec- 
tion; in Subsection B, deleted "Commercial mobile radio" 
and added: "All: communications", deleted. "Telecommu- 
nications companies shall be required to bill and collect 
the surcharge from their subscribers", in two places, after 
"The surcharge required:to be collected by the", deleted 
"commercial mobile radio service provider or telecommu- 
nications company" and added "communications service 
provider", after "revenue of the", deleted "commercial mo- 
bile radio" and added "communications", after the next 
occurrence of "service provider", deleted "or telecommu- 
nications company"; in Subsection C, after "paid to the", 
deleted "commercial mobile radio" and added. "communi- 
cations", and after "service provider", deleted "or telecom- 
munications company"; in Subsection D, replaced "com- 
mercial mobile radio" with "communications" throughout 
the subsection, and after each occurrence of "service pro- 
vider", added "or telecommunications company"; and de- 
leted former Subsection E, which provided a former com- 
mencement period for the emergency surcharge. \. 

The 2005 amendment, effective. July 1, 2005, in- 
creased the surcharge and included each active number 
for a commercial mobile radio service subscriber whose 
billing address is in New Mexico asa category upon which 
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the surcharge is assessed; deleted reference to the net- 
work ‘and database surcharge; and deleted the former 
provisions that related to the commencement of the 911 
emergency surcharge‘and the network and database sur- 
charge, the requirement that the local governing body 
notify the division and the telecommunications company 
providing local exchange service of the boundaries of the 
911 service area and the cost to acquire the 911 emer- 
gency service equipment; and required a local governing 
body that seeks funding for the 911 system to file an ap- 
plication with the division; added Subsection B to provide 
for the collection of the surcharge by commercial mobile 
radio service providers and telecommunications compa- 
nies; added Subsection C to provide that subscribers are 
liable for the surcharge billed; added Subsection D to pro- 
vide that commercial mobile radio service providers and 
telecommunications companies are not liable for payment 
of the uncollected surcharge and have no obligation to en- 
force collection and to require them to provide the depart- 
ment with information about uncollected amounts and de- 
linquent subscribers; and added Subsection E to provide 
that the surcharge shall commence with the. first billing 
period of each subscriber on or after July 1, 2005. 

The 2001 amendment, effective July 1, 2001, sub- 
stituted "to be billed to each subscriber access line by a 
telecommunications company" for "to be billed by local ex- 


change telephone companies on all local exchange access 


lines in the state"; substituted "imposed upon subscrib- 
ers" for "imposed upon local exchange service customers"; 
substituted "subscriber" for "customer" in two places; and 
substituted ‘telecommunications company" for "local ex- 
change telephone company". 

The 1993 amendment, effective July:1, 1993, deleted 
"Additional Local Surcharge" following "Notification" in 
the catchline and rewrote this section to the extent that a 
detailed comparison is impracticable. 


63-9D-5.1. Prepaid wireless enhanced 911 surcharge; collection and 
administration of surcharge; liability of sellers; exclusivity 


of surcharge. 


A. As used i in this section: 


(1) "consumer" means a person who purchases prepaid wireless communication service in 


a retail transaction; 


(2) "prepaid wireless communication service" means a wireless communication service 
that allows a caller to dial 911 to access the 911 system, which service must be paid for in advance 
and is sold in predetermined units or dollars of which the number declines with use in a known 


amount; 


(3) "prepaid wireless enhanced 911 surcharge" means the charge that is required to be col- 
lected by a seller from a consumer in the amount established under Subsection B of this section; 

(4) "provider" means a person that provides prepaid wireless communication service 
pursuant to a license issued by the federal communications commission; 

(5) "retail transaction” means the purchase of prepaid wireless communication service 


from a seller for any purpose other than resale; 


(6) "seller" means a person who sells prepaid wireless communication service to another 


person; and 


(7) "wireless communication service" means commercial mobile radio service as defined by 
Section 20.3 of Title 47 of the Code of Federal Regulations, as amended. 


B. A prepaid wireless enhanced 911 surcharge of one and thirty-eight hundredths percent is 
imposed on the gross value of each retail transaction. The prepaid wireless enhanced 911 sur- 
charge shall be collected by the seller from the consumer with respect to each retail transaction 
occurring in this state. The amount of the prepaid wireless enhanced 911 surcharge shall be either 
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separately stated on an invoice, receipt or other similar document that is provided to the consumer 
by the seller, or otherwise disclosed to the consumer. 

C. For purposes of Subsection B of this section, a retail transaction that is effected in person 
by a consumer at a business location of the seller shall be treated as occurring in this state if that 
business location is in this state, and any other retail transaction shall be treated as occurring in 
this state if the retail transaction is treated as occurring in this state for purposes of the Gross 
Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 1978]. 

D. The prepaid wireless enhanced 911 surcharge is the liability of the consumer and not of 
the seller or of any provider, except that the seller shall be liable to remit all prepaid wireless 
enhanced 911 surcharges that the seller collects from consumers as provided in this section, in- 
cluding all such surcharges that the seller is deemed to collect where the amount ofthe surcharge 
has not been separately stated on an invoice, receipt or other similar document provided to the 
consumer by the seller. 

E. The amount of the prepaid wireless enhanced 911 surcharge that is collected by a seller 
from a consumer, if such amount is separately stated on an invoice, receipt or other similar docu- 
ment provided to the consumer by the seller, shall not be included in the base for measuring any. 
tax, fee, surcharge or other charge that is imposed by this state, any political subdivision of this 
state or any intergovernmental agency. 

F. When prepaid wireless communication service is sold with one or more other products. or 
services for a single, non-itemized price, the percentage specified in Subsection B of this section 
shall. apply to the entire non-itemized price unless the seller elects to apply such percentage to: 

(1) if the amount of the prepaid wireless communication service is disclosed to the con- 
sumer as a dollar amount, such dollar amount; or 

(2). if the seller can identify the portion of the price that is attributable to the prepaid wire- 
less communication service by reasonable and verifiable standards from its books and records that 
are kept in the regular course of business for other purposes, including non-tax purposes, such 
portion. 

G.. However, if a minimal amount of prepaid wireless communication service is sold with a pre- 
paid. wireless device for a single, non-itemized price, the seller may elect not to.apply the percent- 
age specified in Subsection B of this section to such:transaction. For purposes of this subsection, 
an amount of service denominated as:ten minutes or less, or five dollars.($5.00) or less, is minimal. 

H. Prepaid wireless enhanced 911 surcharges collected by sellers shall be remitted to the 
department at the times and in the manner provided with respect to the Gross Receipts and Com- 
pensating Tax Act. The department shall establish registration and payment procedures that 
substantially coincide with the registration and payment procedures that apply to the Gross Re- 
ceipts and Compensating Tax Act..A seller shall be permitted to deduct and retain three percent 
of prepaid wireless enhanced 911 surcharges that are collected by the seller from the consumer. 

I. The audit and appeal procedures applicable to the Gross Receipts and CompensAlne Tax 
Act shall apply to prepaid wireless enhanced 911 surcharges. 

J. The department shall establish procedures by which a seller of prepaid wireless communi- 
cation services may document that a sale is not a retail transaction, which procedures shall sub- 
stantially coincide with the procedures for documenting sale for resale transactions for the Gross 
Receipts and Compensating Tax Act. 

K. No provider or seller of prepaid wireless communication services shall be liable for damages 
to any person resulting from or incurred in connection with the provision of, or failure to provide, 
911 or enhanced 911 service, or for identifying; or failing to identify, the telephone number, ad- 
dress, location or name associated with any person or device that is accessing or attempting to 
access 911 or enhanced 911 service. 

L. No provider or seller of prepaid wireless communication services shall be liable for damages 
to any person resulting from or incurred in connection with the provision of any assistance to any 
investigative or law enforcement officer of the United States, this or any other state, or any politi- 
cal subdivision of this or any other state, in connection with any investigation or other law enforce- 
ment activity by such law enforcement officer. 
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.M. In addition to the protection from liability provided by Subsections K and L of‘this section, 
each provider and seller shall be entitled to the further protection from liability as atte ly pursu- 
ant to Section 63-9D-10 NMSA 1978. 

N. The prepaid wireless enhanced 911 surcharge arate to retail raat ps ote ovcunring on or 
after July 1, 2017. | ) 


History: Laws 2017, ch. 122, § 10. IV, § 23, was effective June 16, 2017; 90 days after the 
Effective dates, — Laws 2017, ch. 122 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art: 


63-9D-6. Repealed. 


Repeals. — Laws 2005, ch. 203, § 15 repealed 63-9D-6 surcharge and the network and database surcharge, effec- 
NMSA 1978, as enacted by Laws 1989, ch. 25, § 6, relating tive July 1, 2005. For provisions of former section, see the 
to subscriber liability for payment ofthe 911 emergency 2004 NMSA 1978 on NMOneSource.com; 


63-9D-7. Remittance of charges; administrative fee. 


A. The surcharge collected shall be remitted monthly to the department, which shall administer 
and enforce collection of the surcharge in accordance with the Tax Administration Act [Chapter 7, 
Article 1 NMSA 1978]. The surcharge shall be remitted to the department no later than the twenty- 
fifth day of the month following the month in which the surcharge was imposed. At that time, a 
return for the preceding month shall be filed with the department in such form as the depart- 
ment and communications service provider shall agree upon. A communications service provider 
required to file a return shall deliver the return together with a remittance of the amount of the 
surcharge payable to the department. The communications service provider shall maintain a record 
of the amount of each surcharge collected pursuant to the Enhanced 911 Act.'The record shall Rg 
maintained for a period of three years after the time the surcharges were collected. 

B. . From ‘a remittance to the department made on or before the date it becomes. due, a idleodin- 
munications company or commercial mobile radio service provider required to make a remittance 
shall be entitled to deduct and retain one percent of the collected amount or fifty dollars ($50. ~ 
whichever is greater, as sete administrative cost for collecting the sir siince 


History: Laws 1989, ch. 25, § % 1993, ch. 48, § 8; telephone company" and "surcharge" for "charge" through- 


2001, ch, 110, § 5; 2005, ch. 208, § 4; 2017, ch. 122,83. ... out the section and made stylistic changes, 

The 2017 amendment, effective June 16, 2017, The 1993 amendment, effective July 1,, 1993, inserted 
changed references to "telecommunications company or "and the network and database surcharge" in the first 
commercial mobile radio. service provider" to "communi- and second sentences of Subsection A and at the end of 
cations service provider"; in Subsection A, replaced "tele- Subsection B; rewrote the second sentence of Subsection 
communications company or commercial mobile radio" A which read "The amount of the charge collected in one 
with "communications" throughout the subsection. ‘month by the local exchange telephone company shall be 

The 2005 amendment, effective July 1, 2005, deleted remitted to the department no later than sixty days after 
references to the 911 emergency surcharge and the net- the end.of the month"; substituted, "three years" for "one 
work and database surcharge; and changed "telecommu- year’ and "charges were" for "charge was" in the final sen- 
nications company" to "telecommunications company or tence of Subsection A; and deleted former Subsections C 
commercial mobile radio services provider". i through F, relating to audits of local exchange telephone 

The 2001 amendment, effective July 1, 2001, substi- companies and the collection and remittance of local 911 
tuted "telecommunications company" for "local exchange surcharge amounts. 


63- 9D-8. Enhanced 911 finds 4 creation; adiniziistratioa disbursement; 
reports to legislature. 


A. There is created in the state: treasury a fund that shall be known as the "enhanced 911 
fund". The fund shall be administered by the division. 

B.. All surcharges collected and remitted to the department shall be deposited in the fund. 

C. Money deposited in the fund and income earned:by investment of the fund are appropriated 
for expenditure in accordance with the Enhanced 911 Act and shall not revert to the general fund. 


76 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


63-9D-8.1 = ENHANCED 911 63-9D-8.1 


D. Payments:shall be made from the fund to, or on behalf of, participating local governing bod- 
ies or their fiscal agents upon vouchers signed by the director of the division solely for the purpose 
of reimbursing local governing bodies or their fiscal agents and communications service providers 
for their costs of providing enhanced 911 service. A person who purchases communication services 
froma communications service provider for the purpose of reselling that service is not eligible for 
reimbursement from the fund. Money in the fund may be used for the payment of bonds issued 
pursuant to the Enhanced 911 Bond Act [63-9D-12 through 63-9D-20 NMSA 1978]. 

EH. -Annually, the division may expend no more than five percent of all money. deposited annu- 
ally in the fund for administering and coordinating activities associated with implementation of 
the Enhanced.911 Act. 

F. Money in the fund may be awarded as grant assistance to provide enhanced 911 service 
and equipment ‘upon application of local governing bodies or their fiscal agents to the division and 
upon approval by the state board of finance. If it is anticipated that the funds available to pay all 
requests for grants will be insufficient, the state board of finance may reduce the percentage of 
assistance to be awarded: In thevevent of such reduction, the state board of finance may award 
supplemental grants to local governing bodies that demonstrate financial hardship. 

_G... After requesting enhanced 911 service from a communications service provider, a local gov- 
erning body may, by ordinance or resolution; recover from the fund an‘amount necessary to recover 
the costs of providing the enhanced‘911 system in its designated 911 service area. The division, on 
behalf of local governing bodies, shall directly pay or reimburse communications service providers 
for their costs of providing enhanced 911 service. If a:communications service provider does not 
receive payment or reimbursement for the costs of providing enhanced 911 service, the provider is 
not obligated to provide that service. 

H. The division shall report to the legislature each session the status of the fund and whether 
the current level of the 911 emergency surcharge is sufficient, excessive or insufficient to fund the 
anticipated needs for the next year. 


History: Laws 1989, ch. 25, § 8; 1990, ch. 86, § 10; be ‘used to acquire or maintain 911 system equipment, 


1990, ch. 87, § 2; 1993, ch. 48, §. 9; 2001, ch. 110, § 6; including repayment of bonds; added Subsection F to pro- 
2005, ch. 203, § 5; 2017, ch. 122, § 4. vide that money in the fund may be awarded as grant as- 
The 2017 amendment, effective June 16, 2017, sistance to provide enhanced 911 service and equipment; 
changed references to "telecommunications company or and added Subsection G, 
commercial mobile radio service provider" to "communica- Temporary provision. — Laws 2005, ch, 203, §:14, 
tions service provider"; in Subsections D and G, replaced provided that all money in the wireless enhanced 911 
"commercial mobile, radio" with "communications" and fund and network. and database surcharge fund is trans- 
deleted all references to "telecommunications companies" ferred to the enhanced 911 fund. 
throughout the subsections. The 2001 amendment, effective July 1, 2001, in- 
The 2005 amendment, effective July 1, 2005, provided serted "or on behalf of" in Subsection D; substituted "suf- 
in Subsection D that payments shall be made from the ficient" for "adequate" in Subsection F; and made stylistic 
fund to the fiscal agents of local governing bodies solely changes, 
for the purpose of reimbursing local governing bodies or The 1993 amendment, effective July 1, 1993, inserted 
their agents, commercial mobile radio service providers or "are hereby appropriated for expenditure in accordance 
telecommunications companies for the cost of providing with the Enhanced 911 Act and" in Subsection:C; added 
enhanced 911 service, that the purchase of'service for the the first sentence of Subsection EH; and made stylistic 
purpose of reselling it does not qualify for reimbursement changes throughout the section. 
and that money in the fund may be used to pay bonds pur- The 1990 amendment, effective March 2, 1990, added 
suant to the Enhanced 911 Bond Act; deleted the provi- present Subsections C and E and redesignated former 
sion in former Subsection E that money in the fund may Subsections C and D as present Subsections D and. F. 


63-9D-8.1. Division powers. 


A. The division may adopt reasonable rules necessary to carry out the provisions of the 
Enhanced 911 Act. | 

B. The division may fund enhanced 911 systems pugsuant to the provisions of the Enhanced 
911 Act. 

C. Division powers are Gihited and ao not include Adwar to intervene between two vendors or 
restrict marketing efforts of vendors. 

D. The division and the local governing body may establish 911 service areas. 
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63-9D-8.2 RAILROADS.AND COMMUNICATIONS 63-9D-9.3 


E. Unless otherwise provided by law, no rule affecting any person, agency, local governing body 
or communications service provider shall be adopted, amended or repealed without a public hear- 
ing on the proposed action before the director: of the division or a hearing officer designated by 
the director. The public hearing shall be held in Santa Fe unless otherwise permitted by statute. 
Notice of the subject matter of the rule, the action proposed to be taken, the time and place of 
the hearing; the manner in which interested persons may present their views and the method by 
which copies of the proposed rule or proposed amendment or repeal of an existing rule may be ob- 
tained shall be published once at least thirty days prior to the hearing in a newspaper of general 
circulation and mailed at least thirty days prior to the hearing date to all persons or agencies who 
have made a written request for advance notice of the hearing and to all local shelgntenses bodies 
and communications service providers. 

F. All rules shall be filed in accordance with tig State Rules Act [Chapter 14; Article 4 NMSA 
1978}. 


History: 1978 Comp., § 63-9D-8.1, enacted by Laws The 2001 amendment, effective July 1, 2001, substi- 


1990, ch. 87, § 3; 1993, ch. 48, § 10; 2001, ch. 110, § 7; tuted "may" for "should have the authority to" in Subsec- 
2005, ch. 208, § 6; 2017, ch. 122, § 5. tions B and C; in Subsection D, substituted "commercial 
The 2017 amendment, effective June 16, 2017, mobile radio service provider or telecommunications com- 
changed references to "telecommunications company pany" for "or local exchange telephone company" at the 
or commercial mobile radio service provider" to. "com- beginning and substituted "telecommunications compa- 
munications service provider’; in Subsection E, replaced nies and commercial mobile radio service providers" for 
"commercial mobile radio" with "eommunications" and "and local exchange telephone Seale apes and made sty- 
deleted all references to "telecommunications companies" listic changes. ©. 
throughout the subsection. The 1993 amendment, effective July 1, 1993, added 
The 2005 amendment, effective July 1, 2005, added current Subsections B and C and redesignated former 
Subsection C and relettered the ee subsections Subsections B and C as Subsections D and EK, 
accordingly. 


63-9D-8.2. Repealed. 
Repeals. — Laws 2005, ch. 203, § 15 repealed 63-9D- July 1, 2005. For provisions of former section, see the 2004 


8.2 NMSA 1978, as enacted by Laws 1993, ch. 48, § 11, re- NMSA 1978 on NMOneSource.com. 
lating to network and database surcharge fund, effective 


63-9D-9. Repealed. | 7 
Repeals. — Laws 2005, ch, 203, § 15 repealed 63-9D-9 provisions of former section, see the 2004 NMSA 1978 on 


NMSA 1978, as enacted by Laws 1989, ch. 25, § 9, relat- NMOneSource.com. 
ing to use of funds collected, effective July 1, 2005. For 


63-9D-9.1. Repealed. 
Repeals. — Laws 2005, ch. 208, § 15 repealed 63-9D- 2005. For provisions of former section, see the 2004 NMSA 


9.1 NMSA 1978, as enacted by Laws 2001, ch. 110, § 12, 1978 on SM ereSounte com, 
relating to wireless enhanced 911 fund, effective July 1, 


63-9D-9.2. Repealed. 


Repeals. — Laws 2005, ch. 208, § 15 repealed 63-9D- effective July 1, 2005. For provisions of former section, see 
9.2 NMSA 1978, as enacted by Laws 2001, ch. 110, § 13, the 2004 NMSA 1978 on NMOneSource,com. 
relating to imposition of enhanced wireless 911 surcharge, 


63-9D-9.3. Repealed. 


Repeals. — Laws 2005, ch. 203, § 15 ea Ss 63-9D- revenue department, effective July 1, 2005. For provi- 
9.3.NMSA 1978, as enacted by Laws 2001, ch. 110, § 14, sions of former section, see the 2004 NMSA 1978 on 
relating to remittance of surcharges to the taxation and NMOneSource.com., 
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63-9D-10 ENHANCED 911 63-9D-11.1 


63-9D-10. Immunity. 


Enhanced 911 systems are within the governmental powers and authorities of the local govern- 
ing body or state agency in the provision of services for the public health, welfare and safety. In 
contracting for such services or the provisioning of an enhanced 911 system, except for intentional 
acts, the local governing body, public agency, equipment supplier, communications service provider 
and their officers, directors, vendors, employees and agents are not liable for damages resulting 


from installing, maintaining or providing enhanced 911 systems or transmitting 911 calls: 


History: Laws 1989, ch. 25, § 10; 2001, ch. 110, § 10; 
2005, ch. 208, § 7; 2017, ch. 122, § 6. 

The 2017 amendment, effective June 16, 2017, re- 
moved negligent acts as exceptions to the immunity pro- 
vision, and changed references to "telecommunications 
company or commercial mobile radio service provider" to 
"communications service provider"; after "except for", de- 
leted "willful or wanton negligence or", after "equipment 
supplier,", deleted "telecommunications company, commer- 
cial mobile radio" and added "communications", and after 
"provider and their", added "officers, directors, vendors". 

The 2005 amendment, effective July 1, 2005, changed 
"911 systems" to “enhanced 911 systems" throughout the 
section. 


The 2001 amendment, effective July 1, 2001, substi- 
tuted "telecommunications company, commercial mobile 
radio service provider, and" for "local exchange telephone 
company and mobile telephone company, including a cel- 
lular service company as defined in Subsection B of Sec- 
tion 63-9B-3 NMSA 1978"; substituted "are not liable for 
damages resulting from" for "shall be immune from litiga- 
tion or the payment of any damages in.the performance 
of"; and substituted "or transmitting 911 calls" for "and 
transmitting 911 calls", 


63-9D-11. Private listing subscribers and 911 service. 


A. Private listing subscribers waive the privacy afforded by nonlisted or nonpublished num- 
bers only to the extent that the name and address associated with the telephone number may 
be furnished to the enhanced 911 system for call routing or for automatic retrieval of location 
information in response to a call initiated.to 911. 

B. Information regarding the identity of private listing subscribers provided by a communica- 
tions service provider, including names, addresses, telephone numbers or other identifying infor- 
mation, is not a public record and is not available for inspection. 

C. Proprietary information provided by a communications service provider is not public infor- 
mation and may not be released to any person without the express permission of the submitting 
provider, except that information may be released or published as aggregated data that does not 
identify the number of subscribers or identify enhanced 911 system costs attributable to an indi- 
vidual communications service provider. 


History: Laws 1989, ch. 25, § 11; 2001, ch. 110, § 11; Subsection C, replaced "commercial mobile radio" with 
2005, ch. 208, § 8; 2017, ch. 122, § 7. ' "communications" and deleted references to "telecommu- 


The 2017 amendment, effective June 16, 2017, pro- 
vided that information regarding the identity of private 
listing subscribers provided by communications service 
providers is not'a public record and that proprietary in- 
formation provided by a communications service provider 
is not public information, and changed references to "tele- 
communications company or commercial mobile radio 
service provider" to "communications service provider"; 
in Subsection B, after "private listing subscribers”, added 


nications companies" throughout the subsection. 

The 2005 amendment, effective July 1, 2005, changed 
"mobile radio service provider" to "mobile radio service 
provider or telecommunications company" in two places 
in Subsection C. 

The 2001 amendment, effective July 1, 2001, added 
the Subsection A designation and inserted "only" follow- 
ing “nonpublished numbers"; and added Subsections B 
and C. ore 


"provided by a communications service provider"; and in 


63-9D-11.1. Violation; penalties. 


A. Any person who knowingly dials 911 for the purpose of reporting a false alarm, making a 
false complaint or reporting false information that results in an emergency response by any public 
safety agency is guilty of a petty misdemeanor and shall be punished by a fine of not more than 
five hundred dollars ($500) or imprisonment for a term not to exceed six months, or both. 

B. A municipality or a county may adopt an ordinance making it'a violation for any person 
to knowingly dial 911 for the purpose of reporting a false alarm, making a’false complaint or 
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63-9D-12 RAILROADS AND COMMUNICATIONS 63-9D-14 


reporting false information that results in an emergency response by any public safety agency. 
The municipality may adopt and enforce the ordinance pursuant to the authority provided in 
Section 3-17-1 NMSA 1978. The county may adopt and enforce the ordinance pursuant to the au- 
thority previgee in Section 4-37-1 NMSA 1978.” 


History: Laws 1998, ch. 48, § 13; 2017, ch. 122, § 8. 
» The 2017 amendment, effective June 16, 2017, autho- 
rized counties to adopt an ordinance making it.a viola- 
tion for any person to knowingly dial 911 for the purpose 
of reporting a false alarm, making a false complaint or 


63-9D-12. Short title. 


reporting false information that results in an emergency 
response by any public safety agency; and in Subsection B, 
after "municipality", added "or a county", and added the 
last sentence of the subsection. : 


Sections 63-9D-12 through 63-9D-20 NMSA 1978 may be cited as the "Enhanced 911 Bond Act". 


History: Laws 1990, ch. 61, § 1; 1992, ch. 102, § 1. 


63-9D-13. Definitions. 


The 1992 amendment, effective March 10, 1992, sub- 
stituted "Sections 63-9D-12 through 63-9D-20 NMSA 
1978" for "Sections 1 through 8 of this act". 


As used in the Enhanced 911 Bond Act [63-9D-12 through 63-9D-20 NMSA 1978]: 


A. "board" means the state board of finance; 


B, "division" means the local government division of the department of finance and adminis: 


tration; 


~C. "enhanced 911 bonds" means the bonds authorized in the Enhanced 911 Bond Act;’ 
D, "enhanced 911 project" means actions’ authorized under Section 63-9D-14 i ike 1978 that 
pertain to a specific component of the enhanced 911 system; and 
KE. "enhanced 911 revenue" means the revenue'to and the income of the antinead 911 fund 
that are pledged to the payment'of enhanced 911 bonds under the Enhanced 911 Bond Act. 


History: Laws 1990, ch. 61, § 2; 1992, ch. 102, § 2; 
2001, ch, 110, § 15; 2006, ch. 208, § 9. 

The 2005 amendment, effective July 1, 2006, deleted 
former Subsection F, which defined "network and data 
base surcharge revenue"; and deleted former Subsection 
G, which defined "wireless enhanced 911 revenue", 


The 2001 amendment, effective July 1, 2001, substi- 
tuted "enhanced 911 revenue" for "pledged revenue” in 
Subsection E; and added Subsections F and G. 

The 1992 amendinent, effective March 10, 1992, sub- 
stituted "Section 63-9D-14 NMSA 1978" for "Section 3 of 
the Enhanced 911 Bond. Act" in Subsection D, 


63-9D-14. Enhanced 911 bonds; authority to issue; pledge of revenues; 
limitation on issuance. | 


A. In addition to any other law authorizing the board to issue revenue bonds, the board may 
issue enhanced 911 bonds PUTENGH to the Enhanced 911 Bond Act for the PUYpOEES specified in 
this section. 

B. Enhanced 911 bonds may be issued for: 

(1) acquiring, extending, enlarging, bettering, repairing, improving, constructing, purchas- 
ing, furnishing, equipping or rehabilitating the enhanced 911 system, the payment of which shall 
be secured by enhanced 911 revenues; 

(2) reimbursing a communications service provider for its reasonable costs of providing 
enhanced 911 service, the payment of which shall be secured by enhanced 911 revenues; or 

(3) reimbursing a local governing body or its fiscal agent for its reasonable costs of provid- 
ing the enhanced 911.system, the payment of which shall be secured by enhanced 911 revenues. 


C, The board may pledge irrevocably enhanced 911.revenues in the:manner set forth in,Sub- | 


section B of this section to the payment of the interest on and principal of enhanced 911 bonds. 
Any general determination. by the board that. expenditures are reasonably related: to and consti- 
tute a part,of a specified enhanced 911 project shall. be conclusive if set forth in the proceedings 
authorizing the enhanced 911 bonds. 
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63-9D-15 ENHANCED 911 63-9D-17 


History: Laws 1990, ch. 61, § 3; 1992, ch. 102, § 3; The 2001 amendment, effective July 1, 2001, added 
2001, ch. 110, § 16; 2005, ch. 203, § 10; 2017, ch, 122, § 9. the designations for Paragraph B(1) and for Subsection C; 

The 2017 amendment, effective June 16, 2017, added the last. clause in Paragraph B(1) beginning with 
changed references to "telecommunications company or "the payment of which shall"; added Paragraphs B(2) 
commercial mobile radio service provider" to "communica- and (3); in present Subsection C, substituted "enhanced 
tions service provider"; in Subsection B, Paragraph B(2), 911 revenues, network and database surcharge revenues 
after "reimbursing a", deleted "commercial mobile radio" and wireless enhanced 911 revenues in the manner set 
and added "communications", and after ' ‘service Asa Si forth in Subsection B of this section" for "any or all of the 
deleted "or telecommunications company", projected revenues of the enhanced 911 fund, specifically 

The 2005 amendment, effective July 1, 2005, delctad including the 911 emergency surcharge authorized under 
references to ‘wireless enhanced 911 revenues", "wire- the Enhanced 911 Act" and substituted. "principal of en- 
less 911 service" and "network and data base surcharge hanced 911 bonds" for "principal of such bonds". 
revenues’; provided in Subsection B(2) that bonds may The 1992 amendment, effective March 10, 1992, sub- 
be issued to reimburse telecommunications companies stituted "or" for "and" near the end of the first sentence of 
for reasonable costs; and provided in Subsection C that Subsection B. 


any general determination by the board that expenditures 
are reasonably related to an enhanced 911 project shall 
be conclusive. 


63-9D-15. Use of proceeds of bond issue. 


It is unlawful to divert, use or expend any money received from the issuance of enhanced 911 
bonds for any purpose other than the purposes for which the bonds were issued. 


History: Laws 1990, ch. 61, § 4. 


63-9D-16. Enhanced 911 bonds; terms. 


Enhanced 911 bonds: 

A. shall bear interest at a coupon rate or coupon rates not. exceeding the maximum coupon rate 
which is permitted by the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978]; provided that 
interest shall be payable annually or semiannually and may or may not be evidenced by coupons; 
and provided further that the first interest payment date may be for interest Sees for any pe- 
riod not exceeding one year; 

B. may be subject to a prior redemption at the board's option at such time or times and upon 
such terms and conditions, with or without the payment of such premium or premiums, as may be 
provided by action of the board; 

C.. may mature at any time or times not exceeding twenty years after the date of issuance; 

D.. may be serial in form and maturity or may consist of one bond payable atone time or in 
installments; 

E. shall be sold for cash at, above or below par and at. a price which results in a net effective 
interest rate which does not exceed the maximum permitted by the Public Securities Act; and 

F. may be sold at public or private sale. 


History: Laws 1990, ch. 61, § 5. 


63-9D-17. Bond authorization. 


The board may issue and sell enhanced 911 bonds.in compliance with the Enhanced 911 Bond 
Act [63-9D-12 through 63-9D-20 NMSA 1978]. The board shall schedule the issuance and sale of 
the bonds in the:most expeditious and economical manner upon:a finding by the board that the 
division has certified that the need exists for the issuance of bonds and upon an action by the 
board dasLEDaniig the enhanced 911 fund to be the source of pledged revenues. 


History: Laws 1990, ch. 61, § 6; 2001, dH 110, § 17; The 2001 amendment, effective July 1, 2001, inserted 
2005, ch. 208, § 11. © "the network and database surcharge fund or the wireless 
The 2005 dinétidments effective July 1, 2005; deleted enhanced 911 fund" towards the end of the section. 


references to the "network and data base surcharge fund" 
and the "wireless enhanced 911 fund". 
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63-9D-18 RAILROADS AND COMMUNICATIONS 63-9D-20 


63-9D-18. Authority to refund bonds. 


The board may issue and sell at public or private sale enhanced 911 bonds to refund outstanding 
enhanced 911 bonds and other bonds payable from the enhanced 911 fund by exchange, immedi- 
ate or prospective redemption, cancellation or escrow, including the escrow of debt service funds 
accumulated for payment of outstanding bonds, or any combination thereof, when, in its opinion, 
such action will be beneficial to the state. 


History: avy 1990, ch. 61, § 7; 1992, ch. 102, § 4; The 2001 amendment, effective July 1, 2001, substi- 


2001, ch. 110, § 18; 2005, ch. 208, § 12. tuted the present Subsection B for former Subsections B 
The 2005 amendment, effective July 1, 2005, deleted and C, which contained provisions for the use of the level 
former Subsection B, which provided that no enhanced savings method of advance refunding when performing 
911 bonds that are secured by enhanced 911 revenues advanced refunds, and prohibiting the refund of bonds 
or database surcharge revenues shall be refunded by en- past their maturity dates, respectively, 
hanced 911 bonds and that no enhanced 911 bonds that The 1992 amendment, effective March 10, 1992, 
are secured by wireless enhanced 911 revenues shall be substituted "board" for "state board of finance" near the 
refunded by enhanced 911 bonds that are secured by en- beginning of Subsections A and B; and substituted "en- 
hanced 911 revenues or network and database 5 hae hanced 911 fund" for "enhanced 911 bond fund" near the 
revenues, middle of Subsection A. : 


63-9D-19. Enhanced 911 bonds not general obligations; authentication. 


A. Enhanced 911 bonds or refunding bonds issued as authorized by the Enhanced 911 Bond 
Act [63-9D-12 through 63-9D-20 NMSA 1978] are: 
(1) not general obligations of the state; and 
(2) collectible only from the proper pledged revenues, and each bond shall state that it 
is payable solely from the pledged revenues, and that the bondholders may not look to any other 
state fund for the payment of the interest and principal of the bonds. | 
B. The bonds and coupons shall be signed and sealed as provided by the resolution of the board 
issuing the bond, and the Uniform Facsimile Signature of Public Officials Act [6-9-1 through 6-9-6 
NMSA 1978] shall be applicable. 


History: Laws 1990, ch. 61, § 8. 


63-9D-20. Amount of surcharge; security for bonds. 


A. The legislature shall provide for the continued imposition, collection and deposit of the 911 
emergency surcharge into the enhanced 911 fund in amounts that, together with other amounts 
deposited into the fund, will be sufficient to produce an amount necessary to meet annual debt 
service charges on all respective outstanding enhanced 911 bonds. 

B. The legislature shall not repeal, amend or otherwise modify any law that affects the 911 
emergency surcharge in a manner that impairs any outstanding enhanced 911 bonds secured by a 
pledge of the 911 emergency surcharge unless: 

(1) the outstanding enhanced 911 bonds to which the revenues from the surcharge are 
pledged have been discharged in full; or 

(2) provision has been made to discharge fully the outstanding enhanced; 911 bonds to 
which the revenues from the surcharge are pledged. 

C. Nothing in this section shall require any increase in the 911 emergency surcharge. 


History: 1978 Comp., § 63-9D-20, enacted by Laws "Notwithstanding the amount of the 911 emergency sur- 


1992, ch. 102, § 5; 2001, ch, 110, § 19; 2005, ch, 208, § 13. charge set forth in Subsection A of Section 63-9D-5 NMSA 

The 2005 amendment, effective July 1, 2005, deleted 1978" from the beginning of Subsection A; inserted "to 
references to the "network and database surcharge", the “which the revenues from such surcharges are pledged" 
"wireless enhanced 911 surcharge" the "network and da- in Paragraphs B(1) and (2); deleted former Subsection 
tabase surcharge fund", and the "wireless enhanced 911 C regarding bonds issued after the: effective date of the 
surcharge fund". section; and substituted "the network and database sur- 

The 2001 amendment, effective July 1, 2001, ex- charge or the wireless enhanced 911.surcharge! for "set 
panded the provisions of the section to provide for the forth in Subsection A of Section 63-9D-5 NMSA 1978" in 
network and database surcharge and fund and the present Subsection C,, 


wireless enhanced 911 surcharge and fund; deleted 
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63-9E-1 


TELECOMMUNICATIONS ACCESS ACT 


63-9F-1 


ARTICLE 9E 


Private Pay Telephone Services 


Sec. 4 
63-9E-1. Pay telephones; credit cards for intrastate tele- ’ 
phone calls, , s 


See. 
68-9H-2. Repealed. 
63-9E-3. : Calls to operator at no apres 


63-9E-1. Pay telephones; credit cards for intrastate telephone calls. | 


Every privately owned, instrument implemented coin or coinless telephone capable of reselling 
public telecommunications services in New Mexico must be able to accept for intrastate telephone 
calls the same credit card accounts accepted for such'calls’at any pay telephone owned by a local 
exchange company operating in the same area. 


History: Laws 1989, ch. 229, § 1. 


63-9E-2. Repealed. 


Repeals. — Laws 1995, ch, 175, § 2, repealed, 63-9H-2 
NMSA 1978, as enacted by, Laws 1989, ch. 229, § 2, relating 
to penalties for violation of state corporation commission 
regulations governing the use of private pay telephones, 


Cross references. — For power of public regulation 
commission to impose fines on telecommunications pro- 
viders, see 63-7-23 NMSA 1978. 


effective June 16, 1995. For provisions of former section, 
see the 1994 NMSA 1978 on NMOneSource,com. For pres- 
ent comparable provisions, see 63-7-23 NMSA 1978. 


63-9E-3. [Calls to operator at no charge.] | 


The caller using a pay phone shall be allowed to reach the operator at no charge. 


History: Laws 1989, ch. 229, § 3. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references, — For power of public regulation 
commission to impose fines on telecommunications pro- 
viders, see 63-7-23 NMSA 1978. 


ARTICLE oF 


‘Telecommunications Access Act 


1. Short title. 
2. Findings and purpose. 
63-9F-3, Definitions. . 
4, Specialized telecommunications equipment pro- 
gram established. 


63-9F-5. Repealed. 
63-9F-6, Telecommunications relay pyEtenn 
63-9F-7. ‘Repealed. 


63-9F-1. Short title. 


Sec. 

63-9F-8.. Commission duties; power to audit. 

63-9F-9, Limit on liability. 

63-9F-10. Complaints. 

63-9F-11. ‘Imposition of surcharge. 

63-9F-12. Telecommunications access fund; established. 

63-9F-13. Confidentiality of translated or relayed con- 
versations; penalty for breach of confiden- 
tiality: 


Chapter 63, Article 9F NMSA 1978 may be cited as the "Telecommunications Access Act", 


History: Laws 1993, ch. 54, § 1; 2004, ch. 106, § 1. 

The 2004 amendment, effective July 1, 2005,.changed 
"This act" to "Chapter 63, Article 9F NMSA 1978". 

Compiler's notes, — Laws 2004, ch. 106, § 9, effective 
July 1, 2005, provided that all records, equipment, sup- 
plies and other property of the general ‘services depart- 
ment relating to the department's duties pursuant to the 


Telecommunications Access Act shall be transferred to the 
commission for-deaf and hard-of-hearing persons; and all 
contracts of the general services department relating to 
the department's duties pursuant to the Telecommunica- 
tions Access Act shall be binding on the commission for 


deaf and hard? of-hearing persons. 
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63-9F-2. Findings and purpose. 


A. The legislature finds that: 
(1) it supports those provisions of the federal Americans with Disabilities Act of 1990 that 
address the need to provide telecommunications access to all citizens; 
(2) many New Mexicans are hearing or speech impaired and because of their impairment 
are unable to use traditional telecommunications equipment and services without assistance; and 
(3) the state's hearing or speech impaired citizens are a substantial and valuable resource 
and their participation as contributing and productive members of our society would be enhanced 
substantially if full access to telecommunications service were made available to them. 
B. It is the purpose of the Telecommunications Access Act,to provide a statutory framework 
and funding under which the opportunity for full access to telecommunications services is made 
available to hearing or speech impaired New Mexicans. 


History: Laws 1998, ch. 54, § 2. Cross references, — For the federal Americans with 
Disabilities Act of 1990, see Titles 29, 42, and 47 of the 
United States Code. 


63-9F-3. Definitions. 


As used in the Telecommunications Access Act: 

A. "commission" means the commission for deaf and hard-of-hearing persons; 

B. "communications assistant" means an individual who translates conversation from text to 
voice and from voice to text between two end users of a telecommunications service; 

C. "home service provider" means a facilities-based carrier or reseller with which a customer 
contracts for the provision of wireless communications services; 

D. "impaired" means having an impairment of or deficit 1 in the ability to hear or speak, or both; 

E. "interconnected voice over internet protocol service" means a service that: 

(1) enables real-time, two-way voice communications; 

(2) requires a broadband connection from the user's location; . 

(3) requires internet protocol-compatible customer premises equipment; and 

(4) permits users generally to receive calls that originate on the public-switched telephone 
network and to terminate calls to the public-switched telephone network; 

F, "intrastate telecommunications service": 

(1) means the provision of access lines, special services and intrastate toll services, includ- 
ing for telephone calls originating and terminating in the state; and 

(2) does not include interconnected voice over internet protocol service or wireless com- 
munications service; 

G. "place of primary use" means the street address representative of where a customer's use of 
a wireless communications service primarily occurs and that is: | 

(1) the residential street address or the primary business street address of the customer; 
and 
(2) within the licensed service area of the home service provider; 

H. "prepaid consumer" means a person who purchases prepaid wireless communications ser- 
vice in a retail transaction; 

I. "prepaid wireless communications service" means a wireless communications service that 
must be paid for in advance and is sold in predetermined units or dollars of which the number 
declines with use in a known amount; 

J. "retail transaction" means the purchase of prepaid wireless communications service from a 
seller for any purpose other than for resale; 

K, "seller" means a person who sells prepaid wireless communications service to another person; 

L. "specialized telecommunications equipment" means devices that enable or assist an im- 
paired individual to communicate with another individual using the telephone network; 

M. "telecommunications company" means an individual, corporation, partnership, joint venture, 
company, firm, association, proprietorship or other entity that provides public telecommunications 
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services, and includes cellular service companies as defined in Subsection B of Section 63-9B-3 
NMSA 1978; 

N. "telecommunications relay system" means a statewide telecommunications system through 
which an impaired individual using specialized telecommunications equipment is able to send 
or receive messages to and from an individual who is not impaired and whose telephone is not 
equipped with specialized telecommunications equipment and through which the unimpaired in- 
dividual is able, by using voice communications, to send and receive messages to and from an 
impaired person; and 

O. "wireless communications service" means a commercial mobile radio service as defined by 
Section 20.3 of Title 47 of the Code of Federal Regulations, as amended, but excludes internet 
access service. . 


History: Laws 1993, ch. 54, § 3; 1996, ch. 48, § 1 redesignated former Subsections E through G as Subsec- 


1997, ch. 65, § 1; 2004, ch. 106, § 2; 2017, ch. 96, § 1. tions L through N, respectively; and added Subsection O. 
The 2017 amendment, effective July 1, 2017, added The 2004 amendment, effective July 1, 2005, deleted 
and ,revised certain definitions as used in the Telecom-... Subsection C, redesignated Subsections C to H as Subsec- 
munications Access Act; added a new Subsection C and tions B to G, and amended Subsection E to delete "when 
redesignated former Subsection C as Subsection D; added connected to a telephone". 
a’new Subsection E and redesignated former Subsection The 1997 amendment, effective July 1, 1997, in Sub- 
D. as Subsection F; in Subsection F, in the introductory section E, made a minor stylistic change. 
clause, after "intrastate", deleted "telephone services The 1996 amendment, effective July 1, 1996, inserted 
means all charges for" and added "telecommunications ", including all calls originating and terminating in the 
service", added paragraph designation "(1)", and in Para- state," in two places in Subsection E and deleted "but 
graph F(1), added "means the provision of", after "includ- does not include radio paging service" from the end of 


ing", deleted "all" and added "for telephone", and added Subsection G, 
Paragraph F(2); added new Subsections G and H and 


63-9F-4. Specialized telecommunications equipment program 
established. 


The commission shall design, establish and administer a program for providing specialized tele- 
communications equipment to impaired individuals. The commission shall adopt regulations for 
the program that: 

A. - shall include eligibility requirements for participation in the program, which vacuiinedts: 

(1) shall provide financial eligibility conditions; and 
(2) shall include provisions for determining eligibility thresholds based on: 
(a) the quality and severity of the individual's impairment; 
(b) the availability of current telecommunications services at the individual's place of 
residence; 
(c) New Mexico residency; and 
(d) minimum age; 

B. establish detailed procedures and forms to be used by impaired MIO wishing to apply 
for participation in the program; 

C. establish minimum training requirements for all applicants receiving pninterctat asctanal 
equipment regarding etiquette and use of telecommunications equipment; 

D. include a statewide survey and information gathering component to identify the extent of 
the hearing and speech impairment problem in the state, the number of impaired individuals in 
the state and the existence and availability of any specialized telecommunications equipment; and 

E. include an outreach component designed to provide information about and facilitate access 
to the program for impaired individuals. 


History: Laws 1993, ch. 54, § 4; 1995, ch. 39, § 1. designated former Paragraph A(8) as Paragraph A(2); 
The 1995 amendment, effective June 16, 1995, deleted inserted the subparagraph designation (a) in Paragraph 
former Paragraph A(2), which read "may include provi- A(2) and added Subparagraphs A(2)(b) through A(2)(d); 
sions for participation by impaired individuals in the cost added Subsection C; and redesignated former Subsections 
of acquiring specialized telecommunications equipment"; C and D as Subsections D and E. 
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63-9F-5 


63-9F-5. Repealed. 


Repeals. — Laws 2004, ch. 106, § 10, repealed 63-9F-5 
NMSA 1978, as enacted by Laws 1993, ch. 54, § 5, relating 


RAILROADS AND COMMUNICATIONS 


63-9F-8 


program, effective July 1, 2005. For provisions of Resenat 
section, see the 2004 NMSA 1978 on NRO TES Cures. com. 


to implementation of a specialized telecommunications 


63-9F-6. Telecommunications relay system. 


A. The commission shall administer a telecommunications relay system that enables impaired 
individuals to communicate with unimpaired individuals. — 

B.’ The commission shall invite proposals or bids, or both, from telecommunications companies 
to design and implement a telecommunications relay system. The commission shall comply with 
the provisions of the Procurement Code [13-1-28 through 13-1-199 NMSA 1978] in contracting for 
the services and property required, The commission shall consider the factors of price and the in- 
terest of the community of impaired individuals in having access to a high quality and technologi- 
cally advanced system. New Mexico residency shall be given a weight of five percent of the total 
weight of all evaluation factors in a proposal evaluation. Any business that qualifies as a "resident 
business" as defined in Section 13-1-21 NMSA 1978 shall receive a five percent-preference. In the 
procurement process, the commission shall request and consider the recommendations of the com- 
munications assistants who have provided the voice relay service used in the state. 

C. Ifthe commission determines that no proposal or bid.is acceptable after review, the commis- 
sion may provide the telecommunications relay system. 

D. The telecommunications relay system shall; 

(1) be available statewide for operation twenty-four hours a day every day of the year; 

(2) relay all messages promptly and accurately; 

(3) protect’ and'maintain the privacy of individuals using the system; 

(4) preserve the confidentiality of all telephone communications; and 

(5) conform to all applicable standards established by state and federal laws and regula- 
tions adopted pursuant to those laws. 


History: Laws 1993, ch. 54, § 6; 2004, ch. 106, § 3. 
The 2004 amendment, effective July 1, 2005, in Sub- 
section A, deleted "department, in consultation with the" 


63-9F-7. Repealed. 


Repeals. — Laws 2004, ch. 106, § 10, repealed 63-9F-7 
NMSA 1978, as enacted by Laws 1993, ch. 54, § 7, relating 
to the duties of the general services department pursuant 


and deleted the last sentence; and in Subsections B and 
C, deleted» "department, after consultation with" and 
changed "department" to "commission". 


to the Telecommunications Access Act, effective July 1, 
2005. For provisions of the former section, see the 2004 
NMSA 1978 on NMOneSource.com. 


63-9F-8. Commission duties; power to audit. 


A. The commission shall perform all actions necessary to carry out the provisions of the Tele- 


communications Access Act, including; 


(1) promulgating and administering such policies, procedures and rules as are necessary 


to comply with the purpose of that act and to ensure that the specialized telecommunications 
equipment program and the relay system are in compliance with the applicable state and federal 
laws and rules adopted pursuant to those laws; 

(2) obtaining certification from the federal communications commission that the telecom- 
munications relay system is in compliance with applicable federal rules; 

(3) making expenditures for the specialized telecommunications equipment , program and 
the telecommunications relay system; 

(4) ensuring the quality of the teligitiamunieaitichs relay system and the satisfaction of its 
users; 

(5) identifying the need for specialized telecommunications equipment by impaired indi- 
viduals; 
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(6) identifying the problems that impaired individuals have in at specialized tele- 
communications equipment; and 
(7) providing funding for the specialized telecommunications eiiiipntent program. 

B. The commission may require an annual audit of each telecommunications company partici- 
pating in the telecommunications relay system to account for all surcharges billed and collected 
pursuant to the Telecommunications Access Act. Audits conducted pursuant to this subsection 
shall be at the expense of the requesting agency. i 


History: Laws 1993, ch. 54, § 8; 1995, ch. 39, § 3; 
2004, ch, 106, § 4. 

The 2004 amendment, effective July iF 2005, rewrote 
this section to the extent that a detailed comparison was 
impracticable, 

The 1995 SEAnGIent, effective June 16, 1995, 


recommend” at the beginning and inserted "review and 
recommend policies, procedures. and regulations govern- 
ing the administration of", and rewrote Subsection H 
which read "identify funding sources available to provide 
specialized telecommunications equipment needed by 
impaired individuals". 


in Subsection A, substituted "create" for "review and 


63-9F-9. Limit on liability. 


The commission and the provider of the telecommunications relay system and their employees 
shall not be liable for any claims, actions, damages or causes of action arising out of or resulting 
from the establishment, participation in or operation of the telecommunications relay system 
except for gross negligence or intentional acts, 


History: Laws 1998, ch. 54, § 9; 2004, ch. 106, § 5. The 2004 amendment, effective: July 1, 2005, after 


"the commission", deleted "the department". 


63-9F-10. Complaints. 


All complaints, including complaints about the service provided by the telecommunications 
relay system, the provider of the telecommunications relay system or the operation and adminis- 
tration of the telecommunications relay system, shall. be made directly to the commission. 


History: Laws 1998, ch. 54, § 10. 


63-9F-11. Imposition of surcharge. 


A. A telecommunications relay service surcharge of thirty-three hundredths percent is im- 
pesee on the gross amount paid: 

' (1) by customers, except customers whose telephone service rates are reduced as autho- 
rized by the Low Income Telephone Service Assistance Act: [Chapter 63, Article 9C shill 1978], 
for intrastate telecommunications services provided in this state; 

(2) by customers for the intrastate portion of interconnected ‘voice. over internet protocol 
service; 

(8) by customers for intrastate mobile telecommunications services’ that originate and 
terminate in the same state, regardless of where the mobile telecommunications services origi- 
nate, terminate or pass through, provided by home service providers to Gusborners whose place of 
primary use is in New Mexico; and 

(4) by a prepaid consumer in a retail'transaction. 

B. The telecommunications relay service surcharge shall be included on the monthly bill of 
each customer of a local exchange company or other telecommunications company providing in- 
trastate telecommunications services, interconnected voice over internet protocol services or in- 
trastate mobile telecommunications services and paid at the time of payment of the monthly bill. 
Receipts from selling those services to any other telecommunications company or ‘provider for 
resale are not subject to the surcharge. The customer is liable for the payment of the surcharge 
to the provider of intrastate mobile telecommunications services, the provider of interconnected 
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voice over internet protocol services or the local exchange company or other telecommunications 
company providing intrastate telecommunications services to the customer. 

C. For the purposes of the surcharge imposed on a retail transaction ssi es to Paragraph (4) 
of Subsection A of this section: 

(1) the surcharge shall be collected by the seller from the prepaid consumer aiithi respect 
to each retail transaction occurring in this state. The amount of the surcharge shall be either 
separately stated on an invoice, receipt or other similar document that iis provided to the prepaid 
consumer by the seller or otherwise disclosed to the prepaid consumer; 

(2) forthe purposes of Paragraph (1) of this subsection, a retail transaction that is effected 
in person by a prepaid consumer at a business location of the seller shall be treated as occurring 
in this state if that business location is in this state, and any other retail transaction is treated as 
occurring in this state if the retail transaction is treated as occurring in this state for purposes of 
the Gross Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 1978]; 

(8) the surcharge is the liability of the prepaid consumer and not of the seller or any pro- 
vider, except that the seller shall be liable to remit all surcharges collected from the prepaid con- 
sumer as provided in this subsection, including all such surcharges that the seller is deemed to 
collect where the amount of the surcharge has not been separately stated on an invoice, receipt or 
other similar document provided to the prepaid consumer by the seller; 

(4) the amount’ ofthe surcharge that is collected by'a seller from a prepaid consumer, if 
such amount is separately stated on an invoice, receipt or other similar document provided to the 
prepaid consumer by the seller, shall not be included in the base for measuring any tax, fee, sur- 
charge or other charge that is imposed by this state, any political subdivision of this state or any 
intergovernmental agency; 

(5) when prepaid wireless communications service is sold with one or more other products 
or services for a single, non-itemized price, the percentage specified in Subsection A of this section 
shall apply to the entire non-itemized price unless the seller elects to apply such percentage to: 

(a) if the amount of the prepaid wireless communications service is disclosed to the 
prepaid consumer as a dollar amount, such dollar amount; or 

(b) if the seller can identify the portion of the price that is attributable to the pre- 
paid wireless communications service by reasonable and verifiable standards from its books and 
records that are kept in the regular course of business for other PUTpOROE including non-tax pur- 
poses, such portion; 

(6) ifaminimal amount of prepaid wireless communications service is sold with a prepaid 
wireless device for a single, non-itemized price, the seller.may elect not to apply.the percentage 
specified in Subsection A of this section to such transaction. For the purposes of this paragraph, 
an amount of service denominated as ten minutes or less, or five dollars ($5.00) or less, is minimal; 

(7) surcharges collected by sellers shall be remitted to the taxation and revenue depart- 
ment at the times and in the manner provided with respect to:the Gross Receipts and Com- 
pensating Tax Act. The department shall:establish registration and payment procedures that 
substantially coincide with the registration and payment procedures that: apply to the Gross Re- 
ceipts and Compensating Tax Act. A seller shall be permitted to deduct and retain three percent 
of surcharges that are collected by the seller from the prepaid consumer; 

(8) the audit and appeal procedures applicable to the Gross Receipts and Geta Ran ceting 
Tax Act shall apply to the surcharge; 

- (9) the taxation and revenue department shell establish procedures by which a seller of 
prepaid wireless communications services may document that a sale is not a retail transaction, 
which procedures shall substantially coincide with the procedures for documenting sale for resale 
transactions for the Gross Receipts and Compensating Tax Act; and. 

(10) notwithstanding Paragraph (1) of this subsection, if a 911 ach ate 5 is. ‘adeaaen on 
prepaid wireless communications service pursuant to the Enhanced 911 Act, the taxation and 
revenue department shall promulgate rules to permit sellers to. combine the surcharge imposed 
pursuant.to this section and the surcharge imposed pursuant the Enhanced 911 Act into.a single 
surcharge on the invoice, receipt or other similar document that is provided to the prepaid con- 
sumer. The department shall ensure that appropriate surcharge revenues are directed propor- 
tionately to the respective 911 and telecommunications relay service funds. 
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‘D. A telecommunications company providing intrastate telecommunications’ services, a home 
service provider providing intrastate mobile:telecommunications services and a seller of intercon- 
nected voice over internet protocol services shall, on sales subject to the telecommunications relay 
service surcharge, assess.and collect the surcharge and remit the surcharge collected monthly to 
the taxation and:revenue department on or before the twenty-fifth day of the month following col- 
lection. The department shall administer and enforce the collection of the surcharge i in accordance 
with the Tax:Administration Act: [Chapter 7;Article 1. NMSA 1978]. i 

E. The taxation and revenue department shall transfer to the telecommunications access fund 
the amount of the telecommunications relay service surcharge collected less any amount deducted 
in accordance with Subsection F of this section. Transfer of the net receipts from the surcharge to 
the telecommunications access fund shall be made within the month following the vp ee in pice 
the surcharge is collected. 

F.. The taxation.and revenue department may deduetie an arith not to’ bith artes sie of 
the telecommunications relay service surcharge collected as a charge for the administrative costs 
of collection and shall remit that amount'to the state treasurer for deposit.in me genenel fund 
each month. on. 

G. The commission shall report to the revenue stabilization and tax policy committee eae 
by: September 30 the following information with respect to the prior fiscal year: 

(1) the amount and source of revenue received by the telecommunications access fund; 
(2) the amount and category of expenditures from the fund; and 
(3) othe balance of the fund:on that June 30. ! 


History: Laws 1998, ch. 54, § 11; 1996, ch. 48, § 2; 
2002, ch. 18, § 7; 2004, ch. 106, § 6; 2017, ch. 96, § 2. 

The 2017 amendment, effective daly 1, 2017, ex- 
panded the application of the telecommunications relay 
service surcharge to include modern telecommunica- 
tions technologies, exempted certain telecommunications 
services customers from the surcharge, clarified certain 


provisions of the Telecommunications Access Act, and.’ 
deleted "telephone" and added ‘telecommunications'' | 


throughout the section; in Subsection A, after "paid:", 
added new paragraph ‘designation SC ad Paragraph 
A(1), added "except customers whose telephone service 
rates-are reduced as authorized by the Low Income Tele- 
phone Service Assistance Act", after "for", deleted former 
paragraph designation "(1)", after "services", deleted 
"other than mobile telecommunications services", added 
a new Paragraph A(2) and redesignated former Para- 
‘graph A(2) as Paragraph A(3), in Paragraph A(3), added 
"by customers for", and added Paragraph A(4); in Subsec- 
tion B, after "services", added "interconnected voice over 
internet protocol services", after "selling", deleted "a ser- 
vice" and added "those services", after "resale", deleted 
"shall" and added "are", after "not", deleted "be", after 
"The customer", deleted "shall be" and added "is", after 
"surcharge to", added "the provider of intrastate mobile 
telecommunications services, the provider of intercon- 
nected voice over internet protocol services or", and de- 
leted the last sentence of the subsection, which defined 
"home service provider", "mobile telecommunications ser- 
vices" and "place of primary use"; added a new Subsec- 
tions C and redesignated former Subsections C through 
F as Subsections D through G, respectively; in Subsec- 
tion D, after "services", added, Ng home service provider 
providing intrastate mobile telecommunications services 
and a seller of interconnected voice over internet pro- 
tocol services", after "shall", deleted "be responsible for 


assessing, collecting and remitting" and added "on sales 
subject to", after "service surcharge", deleted "to the taxa- 
tion and revenue department, The amount of the telecom- 
munications relay service" and added "assess and collect 
the surcharge and remit the", after "surcharge collected", 
deleted "by a telecommunications company shall be re- 
mitted", after "twenty-fifth", added "day", after "following 


§ collection”, déleted "which", in’ the last sentence, added 
"The department", andiafter! ‘collection of the surcharge", 


deleted "pursuant to the provisions of" and added "in 
accordance with"; in Subsection E, after "shall", deleted 


"remit" and added "transfer", after "amount deducted", 


deleted "pursuant to the provisions of" and added "in ac- 
cordance with", and,after. "Subsection", deleted "E",and 
added "F"; and in Subsection F, after "costs of collection", 


‘deleted "which" and added “and shall remit that", and af- 


ter "amount", deleted "shall be remitted", 

The 2004 amendment, effective July 1, 2005, revised 
Subsection A to delete "of one" before "percent", desig- 
nated the last paragraph of Subsection A as Subsection 
B, redesignated Subsections B to E‘as"Subsections C to 
F and amended Subsection F to delete "general services 
department" and insert "commission", 

‘The 2002 amendment, effective August 1, 2002, made 
a minor stylistic change in Subsection A; added the Para- 
graph A(1) designation and inserted "other than mobile 
telecommunication services"; added Paragraph A(2); in 
the following paragraph inserted "or intrastate mobile 
telecommunications services" in the first sentence, and 
added the last sentence. : 

The 1996 amendment, effective July 1, 1996, inserted 
"providing intrastate telephone services" in the. second 
sentence of Subsection Ay substituted "providing intra- 
state telephone services" for ' ‘except a company contribut- 
ing to the intrastate relay service" in the first sentence in 
Subsection B, and added Subsection K. 


63-9F-12. Telecommunications access fund; established. . 


There is created in the state treasury the "telecommunications access fund". Money appropriated 
to the fund or accruing to it through gifts, grants, fees, surcharges, penalties or bequests shall be 
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delivered to the state treasurer for deposit in the fund. The fund shall be invested as other state 
funds are invested. Disbursements from the fund shall be made upon warrants drawn by the sec- 
retary of finance and administration pursuant to vouchers signed by the executive director of the 
commission. The commission shall administer the fund. Money in the fund is appropriated to the 
commission for the purpose of carrying out the provisions of the Telecommunications Access Act. 
The commission may request the state budget division of the department of finance and adminis- 
tration to approve the expenditure of funds deposited in the  telecommunications access fund for 
the purpose of defraying salary and other necessary expenses incurred by the commission in the 
administration of the provisions of the Telecommunications Access Act: The state budget division 
may approve the expenditure of not more than ten percent of the amount deposited in the telecom- 
munications access fund during any fiscal year for expenses incurred by the commission in admin- 
istering that act. In addition, money in the fund is subject to appropriation by the legislature to the 
commission for the performance of its duties pursuant to Chapter 28, Article 11B NMSA 1978 and 
to the signed language interpreting practices fund for the purpose of defraying salary and other 
necessary expenses incurred by the signed language interpreting practices board. Any unexpended 
or unencumbered balance remaining in the fund at the end of any fiscal year shall not revert. 


History: Laws 1993, ch. 54, § 12; 2004, ch. 106, § 7; 
2007, ch. 248, § 18. 

The 2007 amendment, effective June 15, 2007, pro- 
vided that money in the telecommunications access fund 
is subject to appropriation to the signed language inter- 
preting practices fund to defray salary and necessary 
expenses incurred by the signed language interpreting 
practices board. 

The 2004 amendment, effective July 1, 2005, replaced 

"secretary of general services" and "department" with "ex- 
ecutive director of the commission" and added: "incurred 


_ by the commission in the administration of the provisions 


of the Telecommunications Access Act. The state budget 
division may approve the expenditure of not more than 
ten percent of the amount deposited in the telecommu- 
nications access fund during any fiscal year for expenses 
incurred by the commission in administering that act. In 
addition, money in the fund shall be available for appro- 
priation by the legislature to the commission for the per- 
formance of its duties pursuant to Chapter 28, Article 11B 
NMSA 1978". 


63-9F-13. Confidentiality of translated or relayed conversations; 
penalty for breach of confidentiality. 


A. Acommunications assistant who is employed to translate or relay a conversation to or from 
an impaired individual is a conduit for the conversation and shall not disclose, or be compelled to 
disclose in any nonjudicial proceeding, the contents of the conversation. 

B. A person who violates the provisions of Subsection A of this section is guilty of a misde- 
meanor and upon conviction shall be 1 ag pursuant to the provisions of Section 31-19-1 
NMSA 1978. 


History: Laws 1998, ch. 54, § 13... 


ARTICLE 9G 


Cramming and Slamming 


Sec. 

63-9G-1. Short title. 

63-9G-2. Definitions. 

63-9G-3. Commission powers and duties. 

63-9G-4, Rules to implement act. 

63-9G-5. Complaints’ filed with commission; rules; ad- 
ministrative penalties. 

63-9G-6, Cramming or slamming; customer absolution. 


63-9G-1. Short title. 


Sec. 

63-9G-7. Change in service or provider; telephone bills. 

63-9G-8. Sales to be in clear language; false or mislead- 
ing information; verification; unauthorized 
charge or change; written notification. 

63-9G-9. Cramming or slamming; damage to credit; pen- 
alty; civil action barred. 


Sections 1 through 9 [63-9G-1 through 63-9G- 9 NS 1978] of this act may be cited as the 


"Cramming and Slamming Act". 
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63-9G-2 CRAMMING AND SLAMMING ©~ 63-9G-3 


History: Laws 1999, ch. 138, § 1. ANNOTATIONS 
Effective dates, — Laws 1999, ch. 138, § 12 made the 
Cramming and Slamming Act effective July 1, 1999. Am. Jur, 2d, A.L.R. and C.J.S, references. — State 


regulation of telephone "slamming", 92 A.L.R.5th 1. 


63-9G-2. Definitions. 


As used in the Cramming and Slamming Act: 

A. "billing aggregator" means a person that bills customers for goods or services 8 provided by 
others and that uses a local exchange company as a billing agent; 

B. "commission" means the public regulation commission; is 

C. "cramming" means: 

(1) charging a customer for telecommunications services that were not SURGE aed by the 
customer; 

(2) charging a customer for goods or services that are not Raped nbededtitng services; or 

(3) using a sweepstakes, contest or drawing entry form as authorization to change or add 
telecommunications services to a customer's telephone bill; 

D. "customer" means the person whose name appears on the.telephone bill or the person re- 
sponsible for payment of the telephone bill; 

EK. "local exchange company" means a provider that provides local exchange services; 

F, "loeal exchange services" means the transmission of two-way interactive communications 
within a local exchange area described in maps, tariffs or rate schedules filed with the commission 
where local exchange rates apply; 

G. "provider" means a telephone company, transmission company, telecommunications com- 
mon carrier, telecommunications company, cellular or other wireless telecommunications service 
company, cable television service; telecommunications reseller, billing aggregator or other person 
that bills directly or has a billing contract with a local exchange company; 

H. "slamming" means: . 

(1) changing a customer's sibel without the customer's brat dices tiie or 
(2) using a sweepstakes, contest or drawing entry form as authorization to change a 
customer's provider; and «© 

I. "telecommunications service" means the transmission: of signs, signals, writings, images, 
sounds, messages, data or other information of any nature by wire, radio, lightwaves or other 
electromagnetic means or goods and'services related to the transmission of information that are 
provided by the provider; provided that a good or:service that does not meet the definition. of 
"telecommunications service" does not become a telecommunications service merely because it is 
bundled with a telecommunications service for marketing or billing purposes. 


History: Laws 1999, ch. 138, § 2. Effective dates. — Laws'1999, ch. 138, § 12 made the 
Cramming and Slamming Act effective July 1, 1999, 


63-9G-3. Commission powers and duties. 


A. The commission has jurisdiction over a billing aggregator to the extent of the billing aggre- 
gator's participation in billing for telecommunications services or other goods or.services through 
a customer's telephone bill. Baling agptegators are subject to the provisions of the Cramming and 
Slamming Act. 

B. The commission shall enforce the provisions of the Cramming and Slainming Act against 
anyone regulated in whole or in part by the commission or over whom wis commission is given 
regulatory authority by state or federal law.. 

C. Thecommission may hold a provider liable for the actions of its maui officers, affiliates 
and agents. ) 


History: Laws 1999, ch. 138, § 3, Effective dates. — Laws 1999, ch. 188, § 12 made the 
. Cramming and Slamming Act effective July 1, 1999. 


91 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


63-9G-4 RAILROADS AND COMMUNICATIONS 63-9G-6 


63-9G-4. Rules to implement act. 


The commission shall promulgate: ) 

A. rules on what constitutes authorization of a change or addition to telecommunications ser- 
vices or change in provider for the purposes of determining cramming or slamming, including 
consideration of the rules on authorization adopted by the federal communications commission; 

B, rules and standards on responsibilities of parties in cramming and slamming; 

C. rules to establish an expedited consideration process for resolution of complaints filed with 
the commission, including the filing and investigation of complaints; and 

D. other rules needed to implement the provisions of the Cramming and Slamming Act. 


History: Laws 1999, ch. 138, § 4, . legislature that the public regulation commission begin 
Effective dates. — Laws 1999, ch. 138, § 12 made the its rulemaking process in time to have rules required by 

Cramming and Slamming Act effective July 1, 1999. 63-9G-4 NMSA 1978 adopted aoe promulgated by July 1, 
Temporary provisions, — Laws 1999, ch. 138, § 10, 1999. 


effective June 18, 1999, provided that it is the intent of the 


63-9G-5. Complaints filed'with commission; rules; administrative 
penalties, 


A. The following acts are prohibited: 
(1) cramming or slamming; and © 
(2) disconnecting or threatening to disconnect a me atin eee s local exchange service Betarias 
the customer refuses:to pay charges resulting from cramming or slamming and Ae local exchange 
company has been notified of the cramming or slamming. 

B. A customer or provider may file a complaint with the commission sltiging cramming or 
slamming. A customer may-file a complaint alleging disconnection or threats of disconnection to 
local exchange service. The commission may combine complaints. 

C. Ifthe commission finds after investigation and hearing that a poole ign ifadhi in cramming 
or slamming or disconnected or threatened to disconnect a customer's local exchange service, it may: 

(1) assess an administrative penalty not to exceed ten thousand dollars ($10,000) for each 
occurrence of cramming or slamming or for each disconnection or threat to disconnect; or 

(2) after other sanctions have failed, suspend or revoke the provider's certificate of au- 
thority or certificate of public convenience and necessity for a deliberate yn of [ae or 
slamming or disconnection or threat of disconnection. 

D. .A person aggrieved by an order of the commission pursuant to this Siebliars may appeal to 
the district court as provided in Section 39-3-1.1. NMSA 1978. 

E. The remedies and penalties provided for in the Cramming and Sierning Act are in ad- 
dition to any other penalties that may be: imposed pursuant to any other state law or any other 
remedies available to consumers. | 


History: Laws 1999, ch. 138, § 5. ...., | Effective dates. —Laws 1999, ch, 138, §:12 made the 
hg ~~ Cramming and Slamming Act effective July 1, 1999. 


63. 9G- 6. Cramming ¢ or “slamming; customer absolution. ote 


A. A gustan who is crammed or slammed ; is absolved of liability for CHARS alta fasta 
the cramming or slamming during the first ninety days after the cramming or slamming appeared 
on the customer's telephone bill; Nothing in this subsection ‘affects the local exchange company or 
other billing agent from collecting credited amounts from the provider that crammed:or'slammed. 

B. The customer may contact his local exchange company, his authorized provider or the unau- 
thorized provider to report a cramming or slamming. The contacted provider shall notify the local 
exchange company promptly about the customer's allegation of cramming or slamming. 

C.. The commission shall promulgate rules that govern procedures for how disputed charges or 
changes are investigated and paid to the proper provider. 
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History: Laws 1999, ch. 188, § 6. Effective dates. — Laws 1999; ch. 138,'§8.12 made the 
Cramming and Slamming Act effective July 1, 1999. 


63-9G-7. Change in service or provider: telephone bills. 


A. A new charge for telecommunications service or a change in telecommunications provider 
shall be conspicuously indicated on the customer's telephone bill in clear, unambiguous language 

and easily legible type. Charges for local exchange service shall be itemized separately from 
charges for other telecommunications services. 

B. The local exchange company that serves as the billing agent shall not allocate a customer's 
payment to a disputed charge or change until the charge or change has been verified. 


History: Laws 1999, ch. 188,§ 7. . Effective dates. — Laws 1999, ch. 138, § 12 made the 
- Cramming and Slamming Act effective July 1, 1999. 


63-9G-8. Sales to be in clear language; false or misleading information; 
verification; unauthorized charge or change; written ~— 
notification. 


A. As used in this section, "seller" means a provider or other person that sells telecommunica- 
tions services. , 

B. The provider shall approve all sales scripts and written materials used by its sellers, includ- 
ing contract sellers. | 

C. A seller that attempts to persuade a customer to purchase telecommunications services or 
change his provider shall make adequate inquiry to reasonably ensure that he is talking to the 
customer. The seller shall also, at a minimum, clearly and unambiguously: 

(1) identify himself and the company for which he works; 

(2), identify the provider that he is asking the customer to use or the telecommunications 
service he is asking the customer to purchase; and 

(3), explain the material terms and price of the sgemeocel or change in provider. 

D. A seller shall not use false or misleading information or tactics that would be considered 
by a prudent person to be pressure tactics to convince the customer to purchase a telecommunica- 
tions service or change a provider. 

E.. The commission shall prescribe by rule the requirements for clearly and unambiguously 
selling and verifying the sale of telecommunications services or providers. 


History: Laws 1999, ch. 138, § 8. Effective dates. — Laws 1999, ch. 138, § 12 made the 
Cramming and Slamming Act effective July 1, 1999. 


63-9G-9. Cramming or slamming; damage to credit; penalty; civil action 
barred. 


A. A person shall not injure or threaten to injure a customer's credit because the customer re- 
fuses to pay charges resulting from cramming or slamming. A person who violates the provisions 
of this section is guilty of a fourth degree felony and shall be sentenced as follows: 

(1). for threatening to injure a customer's credit, a fine not to exceed one thousand dollars 
($1,000) per occurrence; and 

(2) for injuring a customer's credit by providing a false, misleading or negative report 
about the customer to a credit reporting agency, a fine not to exceed ten thousand dollars,($10,000) 
per occurrence. 

B. A person is barred from bringing a civil action against a customer to collect for charges 
resulting from cramming or slamming. 


History: Laws 1999, ch. 138, § 9. Effective dates. — Laws 1999, ch. 138, § 12 made the 
Cramming and Slamming Act effective July 1, 1999. 
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Applicability, — Laws 1999, ch. 138, § 11, effective applicable to telecommunications services provided to 
June 18, 1999, made the Cramming and Slamming Act customers on or after July 1, 1999. 


ARTICLE 9H 


Rural Telecommunications: 


ae) 


Sec> ‘ Sec. 

63-9H-1. Short title. 63-9H-9. . Regulation.of. individual contracts to facilitate 

63-9H-2. Purpose, competition. 

68-9H-3. Definitions. 63-9H-10. Complaint alleging violation by provider of 

63-9H-4. Regulation by commission. °* ' : “©, rural public telecommunications services. 

63-9H-5. Certificate required. 63-9H-11. Validity of orders; substantial compliance with 

63-9H-6. State rural universal service fund; establishment. act sufficient, 

63-9H-7. Regulation of retail rates of incumbent rural 63-9H-12. Appeal of orders of the commission. 
telecommunications carrier, 63-9H-13. Appeal on the record. 

63-9H-8. Exemption for private service. 63-9H-14. Injunctions; contempt. 


63-9H-1. Short title. 


Chapter 63, Article 9H NMSA 1978 may be cited as the "Rural Telecommunications Act of New 
Mexico", 


History: Laws 1999, ch. 295, § 1, 2013, ch. 194, § 1. Telecommunications Act; and at the beginning of the sen- 
The 2013 amendment, effective June 14, 2013, tence, changed "This act" to "Chapter 63, Article 9H NMSA 


added the NMSA chapter and article for the Rural 1978". 


63-9H-2. Purpose. 


The legislature declares that it remains the policy of the staté of New Mexico to maintain 
for rural customers availability of access to telecommunications services at affordable rates. 
Furthermore, it is the policy of this state to have comparable long distance service rates, as 
established by the commission, for comparable markets or market areas. To the extent that 
it is consistent with maintaining availability of access to service at affordable rates for rural 
customers, it is further the policy of this state to encourage competition and reduce regulation 
in the telecommunications industry, thereby allowing access by the public to resulting rapid 
advances in telecommunications technology. It is the purpose of the Rural Telecommunications 
Act of New Mexico to permit a regulatory framework that will allow an orderly transition for 
rural telephone carriers from a regulated telecommunications industry to a competitive market 
environment consistent with the federal act. Further, the legislature finds that as part of such 
regulatory framework, it is necessary to provide disparate regulatory treatment between rural 
telephone carriers and non-rural telephone carriers in order to assist with accomplishing the 
goals established by the above declared policies. Disparate regulatory treatment is particularly 
necessary for those citizens who reside in rural New Mexico, because those rural areas consti- 
tute the bulk of the surface area within the boundaries of the state. Disparate regulatory treat- 
ment for rural telephone carriers requires relaxed regulation for rural telephone carriers with 
the objective of reducing the cost of regulation as well as the regulatory burden, permitting pric- 
ing flexibility and expediting required rate approvals, all in‘a manner consistent with both the 
purpose of an orderly transition from regulation to a competitive market environment and ns 
federal act. 


History: Laws 1999, ch. 295, § 2. Effective dates. — Laws 1999, ch. 295, § 16 made the 


Rural Telecommunications Act of New: Mexico ‘effective 
July 1, 1999. , 
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63-9H-3. Definitions. 


A. "affordable rates" means rates for basic service that,promote universal service within a 
local exchange service area, giving consideration to the economic conditions and costs to provide 
service in the area in which service is provided; 

B. "basic service" means service that is provided to a rural end-user customer that is.consis- 
tent with the federal act; 

C. "broadband infrastructure" means:any cable or device used for Rie ear transmission 
over a wide range of frequencies that enables a large number of electronic messages to be trans- 
mitted or received simultaneously; 

._D., "cable: service" means the transmission to subscribers. of video programming or other pro- 
gramming service and subscriber interaction, if any, that is required for the selection or use of the 
video programming or other programming service; 

E. "commission" means the public regulation commission;. 

F. "comparable carrier" means an eligible telecommunications carrier established prior to en- 
actment of the Rural Telecommunications Act of New Mexico that has a similar number of access 
lines as an eligible telecommunications carrier established after enactment of that act; 

G. "digital equity" means information technology needed for civic and cultural participation, 
employment, education, business and economic development, lifelong learning and access to és- 
sential services generally available to residents regardless of their racial grouping, socioeconomic 
status or cultural identity; 

H. "digital inclusion" means access to and the ability to use ‘Hfotmation dich iG ries! 7 

I. “eligible telecommunications. carrier" means an eligible Velecommmeanone carrier.as de- 
fined in the federal act; rien oe 

J. "federal act" means the federal Telecommunications Act of 1996: 

K, "fund" means the state rural universal service fund; 

L. "incumbent local exchange carrier": means a person that: 

(1) was designated as an eligible telecommunications carrier by the state a eesesanetaly 6 com- 
mission in Docket #97-93-TC by order dated October 23, 1997, or that provided local exchange 
service in this state on February 8, 1996; or 

(2) became a successor or assignee of an incumbent local exchange carrier;) 

M. "incumbent rural telecommunications carrier" means an incumbent local Sediscrqmeo carrier 
that serves fewer than fifty thousand access lines within the state and has been designated as ‘an 
eligible telecommunications carrier by the state corporation commission or the public regulation 
commission; 

N. "local exchange area" means a geographic area encompassing one or more local communi- 
ties, as described in maps, tariffs or rate schedules filed with the commission, where local ex- 
change rates apply; 

“O. "local exchange service" means the transmission of two-way interactive switched voice com- 
munications furnished by a telecommunications carrier within a local exchange area; 

P. "long distance service" means telecommunications service between local exchange areas 
that origmate and terminate within the puate; 

Q. "private telecommunications service" means 2 sides including its construction, mainte- 
nance or operation for the provision ‘of telecommunications service, or any portion of that service, 
by a person for the sole and exclusive use of that person and not for'resale, directly or indirectly. 
For purposes of this definition, the person that may use the service includes any affiliates of the 
person if at least eighty percent’ of the assets or voting stock of the affiliates is owned by the per- 
son. If any other person ‘uses the telecommunications service, whether for hire or not, the private 
telecommunications service is a public telecommunications service; 

R. "public telecommunications service" means the transmission of signs, signals, pethiss: im- 
ages, sounds, messages, data or other information of any nature by wire, radio, lightwaves or other 
electromagnetic means originating and terminating in this state regardless of actual call routing. 
"Public telecommunications service" does not include the provision of terminal equipment used 
to originate or terminate the service; private telecommunications ‘service; broadcast transmis- 
sions by radio, television and satellite broadcast stations regulated by the federal communications 


' 
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commission; radio common carrier services, including mobile telephone service and radio paging; 
or cable service; 

S. "statewide broadband plan" means the State of New Mexico Broadband Strategic Plan 
and Rural Broadband Assessment published by the department of information technology in 
June 2020; provided that, upon Senate Bill 93 of the first session of the fifty-fifth legislature be- 
coming law, "statewide broadband plan" means the statewide broadband plan developed pursuant 


to that law; and 
vice, 


History: Laws 1999, ch. 295, § 3; 2013, ch. 194, § 2; 
2021, ch. 118, § 1; 2021; ch. 120, § 8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For the federal Telecommunica- 
’ tions Act of 1996, see Titles 15, 18; and 47. of the United 
States Code, 

2021 Multiple Amendments. — Laws 2021, ch. 118, 
§ 1, effective June 18, 2021, and Laws 2021, ch. 120, § 8, ef- 
fective July 1, 2021, enacted different amendments to this 


section that.can be reconciled. Pursuant to 12-1-8 NMSA | 


1978, Laws 2021, ch. 120, § 8, as the last act signed by the 
governor, is set out above and incorporates both amend- 
ments. The amendments enacted by Laws 2021, ch. 118, 
§ 1 and Laws 2021, ch. 120, § 8 are described below. To 
view the session laws in their entirety, see the 2021 ses- 
sion laws on‘VMOneSource.com. 

The nature of the difference between the amendments 
is that Laws 2021, ch. 118, § 1, defined "comparable car- 
rier", as used in the Rural Telecommunications Act of New 
Mexico, and Laws 2021, ch. 120, § 8, defined "broadband 


infrastructure", "digital equity", "digital inclusion", and, ; 


"statewide broadband plan", as used in the Rural Tele- 
communications Act of New Mexico. 


T. "telecommunications carrier" means a person that provides public telecommunications ser- 


Laws 2021, ch. 118, § 1, effective June 18, 2021, defined 
"comparable carrier", as used in the Rural Telecommuni- 
cations Act of New Mexico; and added a new Subsection E 
(now Subsection F) and redesignated the succeeding sub- 
sections accordingly. 

Laws 2021, ch. 120, § 8, effective July 1, 2021, defined 
"broadband infrastructure", "digital equity", "digital inclu- 
sion", and "statewide broadband plan", as used in the Ru- 
ral Mélecommunivations Act of New Mexico; added a new 
Subsection C and redesignated former Subsections C and 
D as Subsections D and E, respectively; added new Sub- 
sections F and G and redesignated former Subsections E 
through N as Subsections H through Q, respectively; and 
added a new Subsection R and redesignated former Sub- 
section O as Subsection 8. 

The 2018 amendment, effective June 14.2014, 
amended the definition of "incumbent rural telecommuni- 
cations carrier"; and in Subsection I, after "means", deleted 
"a" and added "an incumbent" and after "state corporation 
Ee tegen deleted "on or before November 1, 1997, in- 
cluding any successor in interest thereto" and added "or 
the public regulations commission". 


63-9H-4. Regulation by commission. 


A.. Except. as otherwise provided in the Rural Telecommunications Act of New Mexico or the 
federal act, each public telecommunications service is declared.to be affected with the public inter- 
est and, as such, subject to the provisions of those acts, including the regulation thereof as pro- 
vided in those acts, 

B, The commission has exclusive jurisdiction to regulate incumbent rural telecommunications 
carriers only in the manner and to the extent authorized by the Rural Telecommunications Act of 
New Mexico, and Section 63-7-1,.1 NMSA 1978 does not apply; provided, however, that the com- 
mission's jurisdiction includes the regulation of wholesale rates, including access charges and in- 
terconnection agreements consistent with federal law and its enforcement and a determination of 
participation in low-income telephone service assistance programs pursuant to the Low Income 
Telephone Service Assistance Act [Chapter 63, Article 9C NMSA 1978]. 

C. The commission shall adopt rules consistent with the requirement for relaxed regulation 
for incumbent rural telecommunications carriers set forth in the Rural Telecommunications Act of 
New Mexico that provide for: 

(1). reduced filing requirements for applicants in. rate increase proceedings under the Ru- 
ral Telecommunications Act of New Mexico and proceedings under that act seeking payments 
from the fund; and 

(2). expedited consideration i in all proceedings initiated pursuant to the Rural Telecom- 
munications Act of New Mexico in order to.reduce the cost and burden for incumbent rural tele- 
communications carriers and other applicants. 


History: Laws 1999, ch. 295, § 4; 2013, ch. 194, § 3. 
The 2013 amendment, effective June 14, 2013, pro- 
vided for the adoption of rules for the relaxed regulation 


of incumbent rural telecommunications carriers; in Sub- 
section B, after "jurisdiction to regulate", added "incum- 
bent"; and added Subsection C. 
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63-9H-5. Certificate required. 


. A... No rural public telecommunications service shall be offered in this state except in accor- 
dance with the provisions of the Rural Telecommunications Act of New Mexico. 

B,. No rural public telecommunications service shall be offered within this state without the 
telecommunications carrier first having obtained from the commission a certificate declaring that 
the operation is in the present or future public convenience and necessity, unless the operation is 
otherwise authorized by the Rural Telecommunications Act of New Mexico. 

C.. The commission has full power and authority to determine matters of public convenience 
and necessity relating to the issuance of a certificate of public convenience and necessity to a pro- 
vider of rural public telecommunications service, but in keeping with the purposes of the Rural 
Telecommunications Act of New Mexico and the federal,act, the commission shall not.deny an 
applicant a certificate on the grounds of need if it is shown that the applicant possesses adequate 
financial resources and technical competency to provide the service. 

D, For purposes,of considering, and acting upon applications for certificates pursuant to this 
section, the commission may adopt rules on a competitively neutral basis and consistent. with the 
provisions of the Rural Telecommunications.Act of New Mexico and the federal act, necessary to 
preserve and advance universal service, protect the public safety and welfare, ensure the contin- 
ued quality of rural public telecommunications services and safeguard the rights of the consumers. 

E, In determining whether to issue a certificate to provide rural public telecommunications 
service, the commission shall consider the following: 

(1) whether the applicant has sufficient financial resources 0 provide the proposed tele- 
communications service properly and continuously; 

(2) whether the applicant has competent.and experienced management and personnel to 
provide the proposed telecommunications service; 

(3). whether the applicant is willing and able to conform to all applicable laws and the 
rules of the commission applicable generally to providers of telecommunications; and 

(4).. if any exemption, suspension or modification is available to any provider of the subject 
service in the subject area. 

F. All certificates of public. convenience and necessity shall: 

(1) continue in force, notwithstanding the provisions of this section; and 

(2). remain subject to all terms and conditions imposed by statute or commission order at 
the time of issuance or in connection with any subsequent amendment, notwithstanding the provi- 
sions of this section. 


History: Laws 1999, ch. 295, § 5. Cross references. — For the federal Telecommunica- 
Effective dates. — Laws 1999, ch. 295, § 16 made the tions Act of 1996, see Titles 15, 18, and 47 of the United 
Rural Telecommunications Act of New Mexico effective States Code. 
July 1, 1999. ait 


63-9H-6. State rural universal service fund; establishment. 


A. The commission shall implement and maintain a "state rural universal service fund" to 
maintain and support universal service that is provided by eligible telecommunications carriers, 
including commercial mobile radio services carriers, as are determined by the commission. As used 
in this section, "universal service" means basic local exchange service, comparable retail alterna- 
tive services at affordable rates, service pursuant to a low-income telephone assistance plan and 
‘broadband internet access service to unserved and underserved areas as determined by the com- 
mission. 

B. The fund shall be financed by a surcharge on intrastate retail public telecommunications 
services to be determined by the commission, excluding services provided pursuant to a low-income 
telephone assistance plan billed to end-user customers by a telecommunications carrier, and ex- 
cluding all amounts from surcharges, gross receipts taxes, excise taxes, franchise fees and similar 
charges. For the purpose of funding the fund, the commission has the authority to apply the sur- 
charge on intrastate retail public telecommunications services provided by telecommunications 
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carriers, including commercial mobile radio services and. voice over internet protocol services, at 
a competitively and technologically neutral rate or rates to be determined by the commission. 
The commission may establish the surcharge as a percentage of intrastate retail public telecom- 
munications services revenue or as a fixed amount applicable to each: communication connection. 
For purposes of this section, a "communication connection" means a voice-enabled telephone ac- 
cess line, wireless voice connection, unique voice over internet protocol service connection or other 
uniquely identifiable functional equivalent as determined by the commission. Such surcharges 
shall be competitively and technologically neutral. Money deposited in the fund is not public 
money; and the administration of the fund is not subject to the provisions of law regulating public 
funds. The commission shall not apply this surcharge to a private telecommunications network; 
to the state, a county, a municipality or other governmental entity; to a public school district; to a 
public institution of higher education; to an Indian nation, tribe or pueblo; or to Native American 
customers who reside on tribal or pueblo land. 

C. The fund shall be competitively and technologically neutral, equitable anid nondiscrimina- 
tory in its collection and distribution of funds, portable between eligible telecommunications car- 
riers and additionally shall provide a specific, predictable and sufficient support (upeesees as 
determined by the commission that ensures wast bee se service in the state. 

D. The commission’ shall: 

(1) establish eligibility criteria for eavenasatibn in the fund consistent with federal law 
that ensure the availability of universal service at affordable rates. The eligibility criteria shall 
not restrict or limit an eligible telecommunicadtons carrier from receiving federal universal service 
support; 

(2) provide for the collection of the surcharge on a int pS neutral telat and for the 
administration and disbursement of money from the fund; 

(8) determine those services and areas requiring support from the fund; 

(4) ‘provide for the ‘separate administration and disbursement of federal universal service 
funds consistent with federal law; and 

(5) establish affordability benchmark sty for local pearaetitial and err services that 
shall be utilized in determining the level of support from the fund. The process for determining 
subsequent adjustments to the benchmark shall be established through a rulemaking. 

E. All incumbent telecommunications carriers and competitive carriers already designated as 
eligible telecommunications carriers for the fund shall be eligible for participation in the fund. 
All other carriers that choose to become eligible to receive support from the fund may petition the 
commission to be designated as an eligible telecommunications carrier for the fund. The commis- 
sion may grant eligible carrier status to a competitive carrier in a rural area upon a finding that 
granting the application is in the public interest. In making a public interest finding, the commis- 
sion may consider at least the following items: 

(1) the impact of designation of an additional eligible carrier on the size of the fund; 

(2) the unique advantages and disadvantages of the competitor's service offering; and 

(3) any commitments made regarding the quality of telephone service. 

F. The commission shall adopt rules, including a provision for variances, for the implementa- 
tion and administration of,the fund, in accordance with the provisions of Pad section, The rules 
shall enumerate the appropriate uses of fund support and any restrictions on,the use of fund sup- 
port by eligible telecommunications carriers, The rules shall require that an eligible telecommu- 
nications carrier receiving support from the fund pursuant to Subsection K, L or M of this section 
must expend no less than sixty percent of the support it receives to deploy and maintain broad- 
band internet access services in rural areas of the state. The rules also shall provide for annual 
reporting by eligible telecommunications carriers verifying that the reporting carrier continues to 
meet the requirements for designation as an eligible telecommunications, carrier for purposes of 
the fund and is in compliance with the commission's rules, including the provisions regarding use 
of support from the fund. 

G, The commission shall, upon implementation of the fund, select a neutral third- -party admin- 
istrator to collect, administer and disburse money from the fund under the supervision and control 
of the commission pursuant. to established criteria and rules promulgated by the commission. 
The administrator may be reasonably compensated for the specified services from the surcharge 
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proceeds to be received by the fund pursuant to Subsection’B of this section. For purposes of this 
subsection, the commission shall not be a neutral third-party administrator. 

H. The fund established by the commission shall ensure the availability of universal service as 
determined by the commission at affordable rates in rural areas of the state; provided, however, 
that nothing in this section shall be construed as granting any authority to the commission to im- 
pose the surcharge on or otherwise regulate broadband internet access services. 

I, The commission shall ensure that intrastate switched access charges are equal to interstate 
switched access charges established by the federal communications commission as of January 1, 
2006. Nothing in 'this section shall preclude the commission from considering further adjustments 
to intrastate switched access charges based on changes to: interstate switched access charges: 

J. To ensure that providers of intrastate retail communications service contribute to the fund 
and to further ensure that the surcharge determined pursuant to Subsection B of this section to 
be paid by the end-user customer will be held'to a minimum, the commission shall adopt rules, or 
take other appropriate action, to Joga! all such providers to participate in a plan to ensure ac- 
curate reporting. 

K. The commission shall authorize payments from the fund to ‘riceamnb on’ local exchange car- 
riers, in combination with revenue-neutral rate rebalancing up to the affordability benchmark 
rates, Beginning in 2018, the commission shall make access reduction support: payments in the 
amount made from the fund in base year 2014, adjusted each year thereafter by: | 

(1) the annual percentage change in the number of access lines served by the incumbent 
local exchange carriers recéiving such support for the prior calendar year, as compared to base 
year 2014; and 

(2) changes in the affordability benchmark rates that have occurred since 2014. 

L. The commission shall determine the methodology to be used to authorize waynlervis to all 
other carriers that apply for and receive eligible carrier status; provided that: 

(1) an eligible incumbent telecommunications carrier that is not eligible for funding pur- 
suant to rate rebalancing in Subsection K ofthis section and that has been previously authorized 
pursuant to Subsection M of this section for need-based support may apply for ongoing fund sup- 
port; 

(2) the commission ‘shall’ award an applicant ongoing fund support’at no less than the 
average access line amount of funding support for comparable carriers; provided that an eligible 
telecommunications carrier receiving fund support pursuant to this subsection shall not offer ba- 
sic local exchange residential and business services at rate levels lower than the rates for such ser- 
vices charged by any of the comparable carriers used for the determination of the level of support; 

(8) the commission shall act upon a request for ongoing fund support within one hundred 
twenty days of the filing of the request; and 

(4) nothing in this section shall limit the commission's authority to adopt rules pursuant 
to Subsection F of this section regarding appropriate uses of fund support and any restrictions on 
the use of the fund support by eligible telecommunications carriers. 

M. The commission may also authorize payments from the fund to incumbent rural telecom- 
munications carriers or to telecommunications carriers providing comparable retail alternative 
services that have been designated as eligible telecommunications carriers serving in rural areas 
of the state upon a finding, based on factors that may include a carrier's regulated revenues, ex- 
penses or investment, by the commission that such payments are needed to ensure the widespread 
availability and affordability of universal service. The commission shall decide cases filed pursu- 
ant to this subsection with reasonable promptness, with or without a hearing, but no later than six 
months following the filing of an application seeking payments from the fund, unless the commis- 
sion finds that a longer time will be required, in which case the commission may extend the period 
for an additional three months. 

N. The commission shall adopt rules that establish and Poplesneite a broadband program to 
provide funding to eligible telecommunications carriers for the construction and maintenance of 
broadband infrastructure. Each year, a minimum of eight million dollars ($8,000,000) of the fund 
shall be dedicated to the broadband program. 

O. Rules adopted pursuant to Subsection N of this section shall require that the commission: 

(1) consider applications for funding on a technology-neutral basis; 
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(2) submit applications for funding to the connect New Mexico, council: for prioritization 
and alignment with the statewide broadband plan to ensure digital equity and digital joichaattes 
and . 
(3) require thet the awards of support be consistent with federal universal service support 
programs, 

P. The total cbmabiene of the fund abtcnntaed by the commission sisi to this section, 
plus administrative expenses and. a prudent fund balance, shall not exceed a cap of thirty million 
dollars ($30,000,000) per year. The commission shall evaluate the amount of the cap in-an ap- 
propriate proceeding to 'be:completed' by June 30, 2019. and consider whether, based on the then- 
current status of the fund, the cap should-be modified, maintained or eliminated. 

Q. -By October 1 of each year, the commission shall make a report to the legislature regarding 
the status of the fund, including:; 

(1). relevant data relating ti implementation of the litoadhand program and the progress 
toward digital equity and digital inclusion in rural areas of the state; 

(2) recommendations for changes to the structure, size and purposes of the fund and 
whether the cap on the fund provided for in Subsention P of this section should be modified, main- 
tained or eliminated; and 

(3) the service areas that 2 nea funding peercn from the lescmat bine? program and the 
amounts of those awards. 


History: Laws 1999, ch. 295, § 6; 2005, ch. 335, § 1; broadband internet access service. Such rules shall re- 


2018, ch. 194, § 4; 2017, ch. 89, § 1; 2021, ch. 118, § 2; quire that the commission consider applications for fund- 
2021, ch. 120, § 9. ing on a technology-neutral basis and shall require that 
2021 Multiple Amendments. — Laws 2021, ch. 118, the awards of support be consistent with federal universal 
§ 2, effective June 18, 2021, and Laws 2021, ch. 120, § 9, ef- service support programs and be based on the best use of 
fective July 1, 2021, enacted different amendments to this the fund for rural areas of the state".and added "broad- 
section that can be reconciled. Pursuant to 12-1-8 NMSA band infrastructure", and after "a minimum of", deleted 
1978, Laws 2021, ch. 120, § 9 as the last act signed by the "five million dollars ‘($5,000,000)" and added "eight mil- 
governor is set out above and incorporates both amend- lion dollars ($8,000,000)"; added a new Subsection O and 
ments. The amendments enacted by Laws 2021, ch.118, . redesignated former Subsections O and P as Subsections 
§ 2 and Laws 2021, ch. 120; § 9 are described below. To P and Q, respectively; and in Subsection Q, in the intro- 
view the session laws in their entirety, see the 2021 ses- ductory clause, deleted "By December 31, 2019" and added 
sion laws on NMOneSource.com. "By October 1 of each year", in Paragraph Q(1), after 
The nature of the difference between the amendments "broadband program and", deleted "expansion of broad- 
is that Laws 2021, ch. 118, § 2, authorized certain telecom- band internet access services" and added "the progress 
munications ‘carriers to apply and‘receive support from “\. toward digital equity and digital inclusion", in Paragraph 
the. state rural universal service fund,.and required. the Q(2), after "Subsection", deleted "O" and added "P", and 
commission, to act upon a request for ongoing fund sup- added Paragraph Q(3). 
port within one hundred twenty days of filing the request, ~ The 2017 amendment, effective June 16, 2017, up- 
and Laws 2021, ch. 120,'§ 9, raised the level of disburse- ‘dated state rural universal service fund provisions and 
ment for broadband from the state rural universal service established a broadband program administered. by.the 
fund, required the public regulation commission to submit public regulation commission to facilitate expansion of 
applications for funding to the connect New Mexico coun- broadband service in rural areas; in Subsection A, deleted 
cil for prioritization and alignment with the statewide "No later than January 1, 2000", after "shall implement", 
broadband plan, changed the date by when the commis- added "and maintain", after "maintain and support", de- 
sion must report to the legislature regarding the status of leted "at affordable rates those public telecommunica- 
the rural universal service fund, and revised the required tions services and comparable retail alternative service" 
contents of the report on the status of the fund. and added "universal service that is", after "provided by", 
Laws 2021, ch. 118, § 2, effective June 18, 2021, autho- deleted "telecommunications carriers that have been des- 
rized certain telecommunications carriers to apply and re- ignated as", and deleted "All of the balances in the exist- 
ceive support from the state rural universal service fund, ing New Mexico universal service fund as of July 1, 1999 
and required the commission to act upon a request for shall be transferred into the state rural universal service 
ongoing fund support within one hundred twenty. days of fund" and added the last sentence; in Subsection B, after 
the filing of the request; and in Subsection L, added Para- "telecommunications services provided by telecommuni- 
graphs L(1) through L(3). : cations carriers", deleted "and to comparable retail alter- 
Laws 2021, ch. 120, § 9, effective July 1, 2021, raised native services provided by telecommunications carriers", 
the level of disbursement for broadband from the state ru- , ,,. .after "commercial mobile radio services", added "and 
ral universal service fund, required the public regulation voice over internet protocol services", after "rates to be 
commission submit to applications for funding to the con- determined by the commission", added the next two sen- 
nect New Mexico council for prioritization and alignment tences, after "as determined bythe commission", deleted 
with the statewide broadband plan, and changed the date , "In prescribing" and added "Such surcharges shall be", 
by when the commission must report to the legislature after "technologically neutral", deleted "surcharge rates, 
regarding the status of the rural universal service fund, the commission may make distinctions between services 
and revised the required contents of the report on the sta- subject’ to'a surcharge, but it shall require all carriers 
tus of the fund; in Subsection N, after "construction, and subject. to the surcharge to apply uniform surcharge 
maintenance of", deleted "facilities capable of providing rates for the same or comparable services", and added 
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"or to Native American customers who reside on tribal or 
pueblo. land";.in Subsection) C, after "determined by the 
commission that", deleted "reduces intrastate switched 
access charges to interstate switched access charge lev- 
els in a revenue-neutral manner and"; in Subsection D, 
Paragraph D(1), after, "ensure the availability of", added 
"universal", in Paragraph D(3), after "services", added 
"and areas"; in Subsection H, in the introductory para- 
graph, after "finding, the commission", deleted "shall" 
and added "may", deleted former Paragraph E(1):and re- 
numbered Paragraphs E(2) through E(4). as Paragraphs 
H(1).through E(3), respectively, and deleted former Para- 
graph H(5); in Subsection F, after "eligible telecommu- 
nications carriers", deleted "and", after the next period, 
added the next sentence, and added "The rules also"; in 
Subsection H, after "ensure the availability of", deleted 
"local telecommunications" and added "universal", after 
"affordable rates in rural", deleted "high-cost", and added 


the remainder of the subsection; in Subsection I, deleted » 


"Beginning April 1, 2006, the commission shall commence 
the phase-in of reductions in) intrastate switched. access 
charges. By May. 1, 2008", and after "on changes to in- 
terstate switched access charges", deleted "after May 1, 
2008"; in Subsection J, after "ensure that the surcharge", 

added "determined pursuant to Subsection B of this sec- 
tion", after "held to.a minimum,", deleted "no later than 
November 1, 2005", and after "ensure accurate report- 
ing", deleted "and shall establish a cap on the surcharge"; 

in Subsection.K, in the introductory paragraph, after 
"affordability benchmark rates", deleted "in an amount 
equal to the reduction in revenues that occurs as a re- 
sult of reduced intrastate switched access charges” and 
added..the remainder of the introductory paragraph, 
added Paragraphs K(1) and K(2), and after, Paragraph 
K(2), added new subsection designation “L." and redesig- 
nated former Subsection L as new Subsection M; in Sub- 
section L, deleted "Any reductions in charges for access 
services resulting from compliance with this section shall 
be passed on for the benefit of consumers in New Mexico" 


and added the remainder of the subsection; in Subsec-* 


tion M, after "telecommunications carriers serving in", 
deleted "high-cost" and added "rural", after "may include 
a carrier's", added "regulated", and after "availability 
and affordability of", deleted "residential local exchange" 
and added "universal"; and deleted former Subsection M, 
which related to the access reductions report by the fund 
administrator, and added Subsections N through P. 

The 2018 amendment, effective June 14, 2013, 
changed the administration and uses of the rural univer- 
sal service fund; in Subsection A, in the first sentence, 
after "telecommunications services", added "and compa- 
rable retail alternative services provided by telecommu- 
nications carriers that have been designated as eligible 
telecommunications carriers, including commercial mo- 
bile radio services carriers"; in Subsection F, after "this 
section", deleted "no later than November 1, 2005", and 
added the second:sentence; in Subsection J, at the end of 
the sentence, added "and shall establish a cap on the sur- 
charge"; in Stibsection L, at the beginning of the section; 
deleted; "In a rate proceeding filed pursuant to Subsec- 
tion F of Section 63-9H-7 NMSA 1978"; and in Subsection 
L, in the first sentence, after "fund to incumbent rural 
telecommunications carriers", added "or to telecommuni- 
cations carriers providing comparable retail alternative 
services that have been designated jas eligible telecom- 
munications carriers", after "high-cost areas of the state", 
deleted "that have reduced access charges", and after 

"upon a finding", added "based on factors that may \in- 
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services. to be determined ‘by the commission; deleted 
the authority in Subsection B to apply the surcharge on 
comparable retail alternative services provided by non- 
telecommunications: carriers, including operator services 
and aggregator services, offered by providers other than 
telecommunications carriers; deleted the former provision 
in Subsection B that the commission shall require tele- 
communications and:non-telecommunications carriers to 
apply uniform surcharge rates; provided. in Subsection B 
that the commission*shall require all carriers’ subject to 
the surcharge to apply uniform surcharge rates; provided 
in Subsection B that:the commission shall not:apply the 
surcharge to the state, a county, a municipality. or other 
governmental entity; to a public school district; to.a pub- 
lic institution of higher education; or to an Indian nation, 
tribe or pueblo; deleted in Subsection C the former pro- 
vision that the fund shall be targeted to high-cost rural 


‘areas and the former provision that the fund shall reduce 
i implicit subsidies; provided in‘Subsection C that the fund 


reduce intrastate switched access charges to interstate 
switched. access charge levels in a revenue-neutral man- 
ner; deleted the former provision in Subsection D(1), 
which provided that the criteria ensure service at afford- 
able rates without unreasonably increasing rates for basic 
service while still granting carriers a reasonable profit on 
supported services in areas requiring support from the 
fund and that the criteria shall not require any investi- 
gations'of costs or rates of the carrier receiving support; 
added Subsection :D(5) to provide that the commission 
shall establish rates that will be used.to determine the 
level of support from the fund; added Subsection E to pro- 
vide for eligibility for participation in the ‘fund and the 


criteria for determining eligibility; provided in Subsection 
F that the commission's rules shall include a provision for 


variances and that rules shall be adopted no later than 
November 1, 2005; deleted the former provision in Subsec- 
tion F, which provided that the cost. basis for establishing 
the fund and determining the rate of distribution of the 
fund shall be the same cost of and be consistent with fed- 
eral support mechanisms for providing supported service 
by geographic area as determined by the federal commu- 
nications.commission and include the same rate of return 
authorized by the federal communications commission 
and that the revenue basis with fewer that fifty thousand 
access lines shall include only, revenue from. public tele- 
communications services; deleted the former provision in 
Subsection G, which provided that the administrator shall 


..consult with the advisory:board established by the com- 


clude a carrier's revenues, expenses or inyestment" and .. 


added the second sentence. 

The 2005 amendment, effective June 17, 2005, de- 
leted references to "revenues". in Subsection 'B; provided 
in Subsection B that the surcharge shall be imposed on 
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mission; added a new Subsection I to provide for changes 
in intrastate switched access charges; changed "long dis- 
tance service" to "retail communications service" and "De- 
cember 31, 1999" to "November 1, 2005" in Subsection J; 
deleted former Subsection I, which provided that/upon the 
replacement of implicit subsidies with explicit subsidies, 
the commission shall reduce rates for intrastate service, 
excluding rates affected by ‘the low-income telephone 
assistance program, in an amount equal to payment re- 
ceived by a rural carrier from the fund; provided in Sub- 


‘section K for payments from the fund in combination with 


revenue-neutral rate rebalancing in an amount equal to 


the reduction in revenues that result from reduced intra- 


state switched access charges and for the methodology 
for authorizing payment to other carriers; added Subsec- 
tion L to provide for payments from'the fund to carriers 
in high-cost areas that have reduced access charges;.and 
added Subsection M to _ provide for a report by the fund 
administrator. 


ANN OTATIONS 


Public me mulatfoni commission orders, — A dveret 
challenging a public regulation commission (PRC) order 


‘must establish that the order is‘arbitrary and capricious, 
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not supported by substantial evidence, outside the scope 
of the agency's authority, or otherwise inconsistent with 
law. Under 63-9H-11 NMSA 1978, a PRC order must be 
upheld if the order substantially complies with the Rural 
Telecommunications Act of New Mexico, 63-9H-1 NMSA 
1978 et.seq: N.M. Exch. Carrier Grp. v. N.M. Pub. Regula- 
tion Comm'n, 2016-NMSC-015. 

Where the public regulation commission's ; (PRC) sur- 
charge rate order, adopting a three percent consumer sur- 
charge rate to be collected and placed in the state rural 
universal telephone communication services fund, would 
have resulted in a projected fund deficit, the order was 
arbitrary, not supported by substantial evidence, and ‘in 
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surcharge be large enough to allow for a prudent fund 
balance. N.M, Exch. Carrier Grp. v. N.M. Pub. Regulation 
Comm'n, 2016-NMSC-015. — 

Where the public regulation commission adopted arule 
order which amended 2005.rules which set forth the pro- 
cedures for administering and implementing the state 
rural universal service fund, there was not substantial 
evidence in the record to:support a finding that the newly 
adopted funding formula was adequate to satisfy the re- 
quirements of 63-9H-6(C) and (K) NMSA 1978, that the 
surcharge be large enough to allow for a prudent fund 
balance. N.M. Exch. Carrier Grp. v, N.M. Pub. Regulation 
Comm'n, 2016-NMSC-015:; 


violation of the PRC's own rules which required that the 


63-9H-7. Regulation of retail rates of incumbent rural 
telecommunications carrier. 


' A. Rates for retail rural public telecommunications services provided by an incumbent rural 
telecommunications carrier shall be subject to regulation by the commission only in ins manner 
and to the extent authorized: by this section. 

B. An incumbent rural télecommunications carrier shall file tariffs for all retail public tele- 
communications services that, other than residential local exchange service, shall be effective 
after ten days' notice to its customers and the commission. An incumbent rural telecommunica- 
tions carrier shall remain subject to complaint by an interested party subject to Section 63-9H- 
10 NMSA 1978. 

C.. An incumbent rural telecommunications carrier may increase its rates for residential local 
exchange service in the manner provided in Subsection B of this section to comply with require- 
ments imposed by any federal or state law or rule. The procedures of Subsections D, E and F of this 
section shall not apply to increases under this subsection. 

D. Except as provided in Subsection C of this section, rates for residential local exchange ser- 
vice may be increased by an incumbent rural telecommunications carrier only after sixty days' 
notice to.all affected subscribers. The notice of increase shall include: 

(1) the reasons for the rate increase; 

(2) a description of the affected service; 

(3) an explanation of the right of the subscriber to petition the commission for a public 
hearing on the rate increase; 

(4) alist of local exchange areas that are affected by the proposed rate increase; and 

(5) the dates, times and places for the public informational meetings required by this ‘section. 

E. An incumbent rural telecommunications carrier that proposes to increase its rates for resi- 
dential local exchange service pursuant to Subsection D of this section shall hold at least one 
public informational meeting in each public regulation commissioner's district as established by 
the Public Regulation Commission Apportionment Act [Chapter 8, Article 7 NMSA 1978] in which 
there is a local exchange area affected by the rate change. 

F, Residential local exchange service rates increased by an incumbent rural telecommunica- 
tions carrier pursuant to Subsections D and E of this section shall be reviewed by the commission 
only upon written protest signed by two and, one-half percent of all affected subscribers or upon 
the commission staff's own motion for good cause. The protest shall specifically set forth the par- 
ticular rate or charge as to which review is requested, the reasons for the requested review and the 
relief that the persons protesting desire. If a proper protest is presented to the commission within 
sixty days from the date notice of the rate change was sent to affected subscribers of an incumbent 
rural telecommunications carrier, the commission may accept and file the complaint and, upon 
proper notice, may suspend the rates at issue during the pendency of the proceedings and rein- 
state the rates previously in effect and shall hold and complete a hearing thereon within ninety 
days after filing to determine if the rates as proposed are fair, just and reasonable. The commission 
may, within sixty days after close of the hearing, enter an order adjusting the rates at issue, except 
that the commission shall not set any rate below the intrastate cost of providing the service, which 
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shall include the cost methodology and rate of return authorized by the federal communications 
commission. In the order, the commission may order a refund of amounts collected in excess of the 
rates and charges as approved at the hearing, which may be paid as a credit against billings for 
future services. If the complaint is denied, the commission shall enter an order denying the com- 
plaint within sixty days after the close of the hearing, and the rates shall: be deemed approved. 
For purposes of this section, cost shall also include a reasonable amount of joint and common costs 
incurred by the telecommunications carrier in its operations and may include other accounting 
adjustments authorized by the commission. 

G. An incumbent rural telecommunications carrier may at any time elect to file an application 
with the commission requesting the commission to prescribe fair, just and reasonable rates for the 
carrier, based on the carrier's revenue, expenses and investment in accordance with traditional 
rate-making principles factors that may include the carrier's revenues, expenses or investment, 
in a manner consistent with the'policy calling for relaxed regulation of incumbent rural telecom- 
munications carriers expressed in Section 63-9H-2 NMSA 1978 and Subsection C of Section 63- 
9H-4 NMSA 1978. The commission shall decide cases filed under this subsection with reasonable 
promptness but no later than nine months following the filing of an application, unless the com- 
mission finds that a longer time will be required, in which case the commission may extend the 
period for an additional three months. 

-H. Rates for local exchange, vertical and long distance service to retail end-user customers 
may be reduced to’a level’ equal’ to, but not below, the intrastate cost, which shall include the 
cost methodology and rate of return authorized by the federal communications commission. If 
an incumbent rural telecommunications carrier loses its exemption pursuant to Section 251 of 
the federal act, the rate for a service, excluding basic service, must cover the cost of the service, 
including the imputed rate of wholesale service elements as may be required by the commission. 
The cost of long distance service must also include any interexchange access rates charged to 
another telecommunications carrier for the service. 

I, An incumbent rural telecommunications carrier operating pursuant to this section shall 
have the ability to offer or discontinue offering special incentives, discounts, packaged offerings, 
temporary rate waivers or other promotions, or to offer individual contracts. 


History: Laws 1999, ch. 295, § 7; 2005, ch. 335, § 2; 
2013, ch. 194, § 5. 


subscriber lines" and after "for the carrier based on", de- 
leted "the carrier's revenue, expense‘and investment in 


Cross references. — For the federal Telecommunica- 
tions Act of 1996, see Titles 15, 18, and 47 of the United 
States Code. 

The 2018 amendment, effective June 14, 2013, pro- 
vided for rate increases.and for the determination of fair, 
just and reasonable rates; in Subsection B, in the first 
sentence, after "ten days' notice to", added "its customers 
and" and after "the commission", deleted "and publica- 
tion ina local newspaper in the incumbent service area"; 
added Subsection C; in Subsection D, in the first sen- 
tence of the introductory paragraph, added "Except as 
provided in Subsection C of this section"; deleted former 
Subsection D, which provided for rate increases by in- 
cumbent rural telecommunications carriers for residen- 
tial local exchange service; in Subsection E, after "local 
exchange service", added "pursuant to Subsection D of 
this section"; in Subsection F, in the first sentence, after 
"carrier pursuant to", changed "Subsection D" to "Subsec- 
tions D and E"; and in Subsection G, in the first sentence, 
after "telecommunications carrier", deleted "that serves 
less than five percent of the state's aggregate statewide 


accordance with traditional rate-making principles" and 
added the reminder of the sentence, and added the sec- 
ond sentence. 

The 2005 amendment, effective June 17, 2005, de- 
leted the former provision of Subsection E, which provided 
that if the commission adjusted rates after a hearing, the 


rate shall not. be set below’ the intrastate cost of service 


that will include the cost and rate of return pursuant to 
Section 63-9H-6D NMSA 1978; provided in Subsection E 
that if the commission adjusts rates after a hearing, the 
rate shall not be set below the intrastate cost of service 
which shall include the cost methodology and rate of re- 
turn authorized by the federal communications: commis- 
sion; deleted the former provision of Subsection G, which 
provided that rates may not be reduced below the intra- 
state cost which shall include the cost and rate of return 
pursuant to Section 63-9H-6D NMSA 1978 and provided 
in Subsection E that rates shall not be reduced below the 
intrastate cost which shall include the cost methodology 
and rate of return authorized by the federal communica- 
tions commission, 


63-9H-8. Exemption for private service. 


Construction, maintenance or operation of a private telecommunications service does not consti- 
tute the provision of rural public telecommunications service, and a private telecommunications 
service shall not be subject to regulation by the commission pursuant to the Rural Telecommuni- 
cations Act of New Mexico. 
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History: Laws 1999, ch, 295, § 8. 39 Effective dates. — Laws 1999); ch. 295, § 16 made the 
Rural Telecommunications Act of New Mexico effective 
July 1, 1999. 


63-9H-9. Regulation of individual eondkaitts to facilitate caiipeeittoi: 


A. In accordance with the provisions of this section, the commission shall regulate the rates, 
charges and service conditions for individual contracts for rural public telecommunications ser- 
vices.in.a manner that authorizes the provision. of all or any,portion of.a public telecommunica- 
tions service under stated or negotiated terms to any person or entity that has acquired or is 
preparing to acquire, through construction, lease or any other form of acquisition, similar public 
telecommunications services from an alternate source. 

B, At any time, the provider of rural public telecommunications services may ila § a verified ap- 
plication with the commission for authorization to.provide a public telecommunications service on 
an individual contract basis. The application shall describe the telecommunications services to be 
offered, the party to be served and the parties offering the service, together with other information 
and in a form that the commission may prescribe, Such additional information shall be reasonably 
related to the determination of the existence of a competitive offer. 

C, An application is deemed approved when filed.unless the commission denies it. The commis- 
sion shall approve or deny any such application within ten days after filing or,a different period 
established by the commission, not to exceed sixty days, giving consideration to the requirements 
of any contract negotiations. If the commission has not acted on any application within the time 
period established, the application is deemed granted. The commission shall deny the application 
only upon a finding that the application fails to set forth prescribed information or that the subject 
or comparable services are not being offered to the customer by parties other than the applicant or 
that the contract fails to cover the costs of the service. . 

D, Within ten days after the conclusion of negotiations, the provider of rural public telecom- 
munications services shall file with the commission the final contract or other evidence. of the 
service to be provided, together withthe charges and other conditions of the service, which shall be 
maintained by the commission on a confidential basis subject to an appropriate protective order. 


History: Laws 1999, ch. 295, § 9, | Effective dates, — Laws 1999, ch. 295, § 16 made the 
' Rural Telecommunications Act of New Mexico effective 
July 1, 1999. 


63-9H-10. Complaint alleging violation by provider of rural pitbitic 
telecommunications services. 


A. Complaint may be made by any interested party setting forth any act or omission by a 
provider of rural public telecommunications services alleged to be in violation of any provision of 
the. Rural Telecommunications Act of New Mexico or any onder or rule of the commission issued 
pursuant to that act. 

B. Upon filing of the complaint, the commission shall set thé time and place of naletig and at 
least ten days' notice of the hearing.shall be given to the party complained oh Service of notice nat 
the hearing shall be made in any manner giving actual notice. 

C, All matters upon which complaint may be founded may be joined in one hearing aha a com- 
plaint is not defective for misjoinder or nonjoinder of parties or causes, either before the commis- 
sion or on review by the courts. The persons the commission allows to intervene shall be joined and 
heard, along with the complainant and the party complained of. 

D. The burden shall be on the party complaining to show a violation of a provision of the Rural 
Telecommunications Act of New Mexico or an order or rule of the commission issued pursuant to 
that act. ! 

E. After conclusion of the hearing,.the commission shall make and file an order containing its 
findings of fact and decision. A copy of the order shall be served upon the party complained of or 
his attorney. 


104 


© 2022 State of New Mexico.,New Mexico Compilation Commission. All rights reserved. 


ee 


63-9H-11 RURAL TELECOMMUNICATIONS 63-9H-14 


F. Conduct of the hearings and rendering of decisions shall be governed by the rules of practice 
and ig nara de om by the commission. 


History: Laws 1999, ch. 295, § 10. Effective dates. — Laws 1999, ch. 295, § 16 made the 


Rural Telecommunications Act of New Mexico effective 
July 1, 1999, 


63-9H-11. Validity of orders; substantial compliance with act sufficient. 


A substantial compliance by the commission with the requirements of the Rural Telecommuni- 
cations Act of New Mexico shall be sufficient to give effect to all rules, orders and acts of the com- 
mission, and they shall not be declared inoperative, illegal or void for any omission of a technical 
nature, in respect thereto. 


‘History: Laws 1999, ch. 295, § 11. Effective dates. — Laws 1999, ch. 295, § 16 made the 
Rural Telecommunications Act OF New Mexico effective 
July 1, 1999. 


63-9H-12. Appeal of orders of the commission. 


Any provider of rural public telecommunications services and any other person in interest being 
aggrieved by a final order or determination of the commission under the Rural Telecommunica- 
tions Act of New Mexico may file a notice of appeal in the supreme court asking for a review of the 
commission's final orders. A notice of appeal shall be filed within thirty days after the entry of the 
commission's final order. Every notice of appeal shall name the commission as appellee and shall 
identify the order from which the appeal is taken. Any person whose rights may be directly af- 
fected by the appeal may appear and become a party, or the supreme court may upon proper notice 
order any person to be joined as a party. 


History: Laws 1999, ch, 295,§ 12. . Effective dates. — Laws 1999, ch. 295, § 16 made the 
. Rural Telecommunications Act of New Mexico effective 
July 1, 1999. 


63-9H-13. Appeal on the record. 


A. An appeal shall be on the record made before the commission and shall be governed. by the 
appellate rules applicable to administrative appeals. 
B. The supreme court shall affirm the commission's order unless it is: 
(1) arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial evidence in the record; or 
(3) otherwise not in accordance with law. 


History: Laws 1999, ch. 295, § 13. Cross references. — For the Rules of Appellate Proce- 
Effective dates. — Laws 1999, ch. 295, § 16 made the dure, see Rule 12-101 NMRA. 

Rural Telecommunications Act of New Mexico effective 

July 1, 1999. ; 


63-9H-14. Injunctions; contempt. 


The commission may apply to the district court for injunctions to prevent violations of any provi- 
sion of the Rural Telecommunications Act of New Mexico or of any rule or order of the commission 
issued pursuant to that act, and the court has the power to grant such injunctions and to enforce 
such injunctions by contempt procedure. 


History: Laws 1999, ch. 295, § 14. Effective dates. — Laws 1999, ch. 295, § 16 made the 


Rural Telecommunications Act. of New Mexico effective 
July 1, 1999, ° 
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ARTICLE 91 


Wireless Consumer Advanced Infrastructure Investment 


Sec. . Sec. 
63-9I-1. Short title. 63-91-6. Access to authority utility poles; rates and fees; 
63-91-2. Definitions. collocations for other commercial projects 
63-9I-3. Wireless provider; use of right of way; rates, fees or uses. 
and terms; right to access; damage and © 68-9I-7. Establishment of rates, fees and terms; exten- 
repair, sion of term to fulfill duties. 
63-9I-4, Collocation of a small wireless facility; permits; 63-91-8. Scope of local authority. 
application; fee, _ 63-91-9, Applicability. . 


63-91-5. Installation, replacement or modification of a 
utility pole; permits; application; fee. 


63-9I-1. Short title. 


This act [63-9I-1 through 63-91-9 NMSA 1978] may be cited as the "Wireless Consumer Ad- 
vanced Infrastructure Investment Act". 


History: Laws 2018, ch. 17, § 1 and Laws 2018, ch. identical new sections. The section was set out as enacted 
69, § 1. Laws 2018, ch. 69, § 1. See 12-1-8 NMSA 1978. 
Duplicate laws. — Laws 2018, ch. 17, § 1 and Laws : 
2018, ch. 69, § 1, both effective September 1, 2018, enacted 


63-91-2. Definitions. 


As used in the Wireless Consumer Advanced radreint uetuKe Investment Act: 

A. "antenna" means communications equipment that transmits or receives clectromagnetic 
radio frequency signals and that is used to provide wireless services; 

B. "applicable codes". means uniform building, fire, electrical, plumbing or mechanical codes 
adopted by a recognized national code organization and enacted by the authority, including the 
local amendments to those codes enacted by the authority solely to address imminent threats of 
destruction of property or injury to persons, to the extent that those amendments are consistent 
with the Wireless Consumer Advanced Infrastructure Investment Act; 

C. "applicant" means a wireless provider that submits dn application; 

D. "application" means a request submitted by an applicant to an ites for a permit to 
collocate one or more small wireless facilities or to approve the installation, modification or re- 
placement of a utility pole or wireless support structure; 

E. "authority" means a municipality or county; . ; 

F, "authority utility pole" means a utility pole, owned or operated by an authority, in a right of 
way; 

G. "collocate" means to install, mount, maintain, modify, operate or replace one or more wire- 
less facilities on, in or adjacent to a wireless support structure or utility pole; 

H. "communications service" means cable service as defined in 47 U.S.C. Section 522(6), in- 
formation service as defined in 47 U.S.C. Section 153(24), mobile service as defined in 47 U.S.C. 
Section 153(33), telecommunications service as defined in 47 U.S.C. Section 153(53) or wireless 
service other than mobile service; 

I. "fee" means a one-time charge; 

J. "law" includes federal, state or local law; 

K. :"permit', means’ the written permission of an authority for a wireless provider to install, 
mount, maintain, modify, operate or replace a utility pole or to collocate a‘small wireless facility on 
a utility pole or wireless support structure; ) 

L. "person": 

(1) means an individual, corporation, limited liability company, ie he ke asavelatléte 
trust or other entity or organization; and 
(2) includes an authority; 
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M. "private easement" means an easement or other real property right given for the benefit of 
the grantes of the easement and the grantee's successors and paciens: 

N. "rate" means a recurring charge; 

O. "right of way": 

(1) means the area on, Belov or above | a puplie higoenbings highway, street, side alls, alley or 
utility easement; and 

(2) does not include the area on, below or above: '!5 
(a) a federal interstate highway; 
(b) astate highway or route under the jurisdiction of the department of transportation; 
(c) aprivate easement; or — 
(d) a utility easement that does not authorize the deployment sought by a wireless 
provider; | , 

P. "small wireless facility" means a‘ wireless facility whose: 

(1) antennas are, or could fit, inside an enclosure with a volume of six or fewer cubic feet; and 
(2)' other ground- or pole-mounted wireless equipment, not including the following, is 
twenty-eight or fewer cubic feet in volume: — 
(a) electric meter; 
(b) concealment elements; 
(c) telecommunications demarcation box; 
(d) grounding equipment; 
(e) power transfer switch; 
~ (f) cutoff switch; 
(g) vertical cable runs for the connection of power and other services; and 
(h) elements required by an authority in accordance with Subsection H of Section 3 
[63-91-3 NMSA 1978] of the Wireless Consumer Advanced Infrastructure Investment Act ; 
-Q@. “utility pole": 
(1) means a pole or similar structure used in whole or in part for communications services, 
ceca distribution, lighting or traffic signals; and 
(2) does not include a wireless support structure or electric transmission structure; 
R. "wireless facility”: 
(1) means equipment at a fixed location that enables wireless communications between 
user equipment and a communications network, including: 
(a) equipment associated with wireless communications; and 
(b) radio transceivers, antennas, coaxial or fiber-optic cables, regular and backup 
power supplies and comparable equipment, regardless of technological configuration; 
(2) includes a small wireless facility; and 
(3) ° does not include: 
(a) the structure or improvements on, under or within which the equipment is collocated; 
(b) ‘a wireline backhaul facility, coaxial cable or fiber-optic cable between wireless 
supa structures or utility poles; or 
(ec) coaxial or fiber-optic re otherwise not immediately adjacent to, or Sey as- 
séoiated with, an antenna; 

‘§. “wireless infrastructure provider" means a person, other than a wireless services urevidel 
that’ may provide telecommunications service in New Mexico and that builds or installs wire- 
less communications transmission equipment, wireless facilities' utility poles or wireless support 
structures; f 

T. "wireless provider, means a wireless infrastructure provider or wireless services provider; 

'U. “wireless services" means services provided to the public that use i poctanagie as or unlicensed 
spectrum, either mobile or at a fixed location, through wireless facilities; 

V. "wireless services provider" means a person that provides wireless services; ; 

W. "wireless support structure" means a freestanding structure, including a monopole or guyed 
or self- supporting tower, but not including’a utility pole; and | 

X. "wireline backhaul facility" means a facility used to transport services by \ wire from a wire- 
less facility to a network. 
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History: Laws 2018, ch. 17, § 2 and Laws 2018, ch. identical new sections. The section was set out as enacted 
69, § 2. Laws 2018, ch..69, § 2. See 12-1-8 NMSA 1978. 
Duplicate laws. — Laws 2018, ch. 17, § 2 and Laws 
2018, ch. 69, § 2, both effective September 1, 2018, enacted 


63-9I-3. Wireless provider; use of right of way; rates, fees and terms; 
right to access; damage and repair. 


A. This section applies to the activities of a wireless provider within a right of way. 

B. An authority shall not enter into an exclusive agreement with a wireless provider for the 
use of a right of way in: | 

(1) constructing, installing, maintaining, modifying, operating or replacing a utility pole; or 
(2) collocating a small wireless facility on a utility pole or wireless support structure. 

C. An authority may charge a wireless provider a rate or fee for the provider's use of a right of 
way in constructing, installing, maintaining, modifying, operating or replacing a utility pole, or in 
collocating a small wireless facility, in the right of way only if: 

(1) the authority otherwise may, under law, charge the rate or fee; 

(2) the authority charges other communications service providers for their use, if any, of 
the right of way; and 

(3) the rate or fee: 

(a) is competitively neutral as compared to other users, if any, of the right of way, un- 
less the other users are exempt under law from paying a rate or fee for their use of the right of way; 

(b) is notin the form of a franchise or other fee based on revenue or customer counts; 

(c) is reasonable and nondiscriminatory; and | . 

(d) annually, does not exceed an amount equal to two hundred. fifty dollars ($250) 
multiplied by the number of small wireless facilities placed by the wireless provider in the right of 
way and in the authority's jurisdiction. } ! 

D. An authority may adjust the rate it charges for the use of a right of way, but no more often 
than once a year and by no more than an amount equal to one-half the annual change, if any, in 
the most recent consumer price index for all urban consumers for New Mexico, as published by 
the United States department of labor, An authority that adjusts that rate shall notify all wireless 
providers charged the pre-adjusted rate of the prospective adjustment and shall make the adjust- 
ment effective sixty days or more following that notice. 

E. Except as otherwise provided in the Wireless Consumer Advanced Infrastructure Invest- 
ment Act, and subject to the approval of an application as provided in Section 4 of that: act [63-91-4 
NMSA 1978], a wireless provider may collocate small wireless facilities and construct, install, 
modify, mount, maintain, operate and replace utility poles associated. with the collocation of a 
small wireless facility along, across, on or under the right of way. 

IF Ifa wireless provider or the provider's contractor causes damage to the authority's property 
or right of way while the provider or contractor occupies, installs, repairs or maintains a small 
wireless facility, wireless support structure or utility pole in the right of way, the authority may 
require the provider to return the property to its pre-damage condition according to the author- 
ity's requirements and specifications if the requirements and specifications are competitively neu- 
tral and reasonable and upon written notice of the requirement to the provider. If the provider 
does not, within a reasonable period after receiving the notice, repair the property as required by 
the authority, the authority may make the repairs and charge the provider the reasonable, docu- 
mented cost of the repairs. ) 

G. A wireless. provider that deploys a utility pole or small wireless facility in a right of way 
shall construct, maintain and locate it so as not to obstruct or hinder the usual travel on, or en- 
danger the public in, the right of way, damage or interfere with another utility facility in the right 
of way or interfere with another utility's use of its facility in the right of way. In constructing and 
maintaining its utility pole or small wireless facility, the wireless provider shall comply with the 
national electrical safety code and all applicable laws for the protection of underground and over- 
head utility facilities. An authority shall treat a wireless provider's utility poles and small wire- 
less facilities in a right of way as it does the facilities, if any, of other utilities in the right of way; 
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however, the authority may adopt reasonable regulations concerning the separation of the wire- 
less provider's utility poles and small wireless facilities from other utility facilities in the right 
of way to prevent damage to, or interference with, the facilities or to prevent interference with a 
utility's use of its facility or facilities in, or to be placed in, the right of way. 

H. Subject to Subsection E of Section 4 of the Wireless Consumer Advanced Infrastructure 
Investment Act, an authority may require, as they pertain to small wireless facilities located in 
design districts or historic districts, reasonable, technically feasible, non-discriminatory and tech- 
nologically neutral design or concealment measures and reasonable measures for conforming to 
the design aesthetics of design districts or historic districts, as long as the measures do not have 
the effect of prohibiting a wireless provider's technology. As used in this subsection: 

(1) "design district" means an area zoned or otherwise designated by municipal ordinance 
and for which a municipality maintains and uniformly enforces unique design and aesthetic stan- 
dards; and ) 

(2) "historic district" means a group of buildings, properties or sites that fall within the 
category defined in 47 C.F.R. 1.1307(a)(4) and are: 

(a) listed in the national register of historic places or formally determined eligible for 
listing in that register by the keeper of the register in accordance with the nationwide program- 
matic agreement found in 47 C.F.R; Part 1, Appendix C; or 

(b) designated as a historic district in ee ee with the Historic District and Land- 
mark Act [Chapter 3, Article 22 NMSA 1978]. 

oI. Without the authority's discretionary and written consent, which a authority shall give in 
a nondiscriminatory way, a wireless provider shall not install a new utility pole in a right of way 
adjacent‘toa street or thoroughfare that is: O 

(1) fifty feet wide or less; and 

(2) adjacent to single-family residential lots or other aritlbifertily residences or to undevel- 
oped land designated for residential use by zoning or deed restrictions. 

J. Awireless provider that installs a new utility pole or small wireless facility in a right:of way 
as described in Subsection H of this section shall comply with applicable private deed restrictions 
and other private restrictions affecting the area. 

K. A wireless provider shall notify an authority in writing of its intention to discontinue its 
use of a small wireless facility or utility pole. The notice shall inform the authority of the time 
and the way in which the wireless provider intends to remove the small wireless facility or utility 
pole. The wireless provider is responsible for the costs of the removal. The authority may require 
the wireless provider to return the property to its pre-installation condition according to the 
authority's reasonable and nondiscriminatory requirements and specifications. Ifthe wireless 
provider does not complete the removal within forty-five days after the notice, the authority may 
complete the removal and assess the costs of removal against’the wireless provider. The permit 
for the small wireless ae or awe pole expires upon removal. 


History: Laws 2018, ch. 17, § 3 and Laws 2018, ch. identical new sections, The section was set out as enacted 
69, § 3. Laws 2018, ch, 69, § 3. See 12-1-8 NMSA 1978. 
Duplicate laws. — Laws 2018, ch. 17, § 3 and Laws 
2018, ch. 69, § 3, both effective September 1, 2018, enacted 


63-91-4. Collocation of a small wireless facility; permits; application; fee. 


A. This section applies to a wireless provider's collocation activities within a right of way. 

B. An authority may prohibit, regulate or charge for the collocation of a small wireless facility 
only as provided in this section and Sections 3 [63-9I-3 NMSA 1978], 6 [63-91-6 NMSA 1978] and 7 
[63-91-7 NMSA 1978] of the Wireless Consumer Advanced Infrastructure Investment Act. 

C. A small wireless facility collocated on a utility pole or wireless support structure that ex- 
tends ten or fewer feet above the pole or structure in a right of way in any zone is classified as a 
permitted use and is not subject to zoning review or approval. 

D. An authority may require an applicant to obtain one or more permits to collocate a small 
wireless facility in a right of way if the requirement is of general applicability to users of the right 
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of way. An applicant seeking to collocate, within an authority's jurisdiction, up to twenty-five small 
wireless facilities, all of which are substantially the same type, on substantially the same types of 
structures may file a consolidated application for the collocation of the facilities. An applicant shall 
not file with an authority more than one consolidated application in any five-business-day period. 
The applicant shall include in a consolidated application an attestation that, unless a delay in 
collocation is caused by the lack of commercial power or fiber at the site, the collocation will begin 
within one hundred eighty days after the permit issuance date. The arses and the provider 
may subsequently agree:to extend that period. | . 

E. An authority shall: 

(1) without bias, pore and process ne aoe and issue permits to collocate small wire- 
less facilities; 

(2) within thirty days after eeceiice an Aiauliaaelon Abboerning and notify the applicant of 

whether the application is complete and: 

(a) for an incomplete application, specifically identify the information missing from 
it; and 

(b) deem-the rT certip hee comple at the applicant is not notified within the buicyAtay 
period; 

(3) within ninety dave ater receiving a cuudipléted apuliohtibm: approve or deny it and 
deem the application approved if that approval or denial is not given within the ninety-day period. 
The authority may request an extension of the ninety-day period, and the authority and applicant 
may agree to extend that period. An applicant shall not unreasonably ‘aaxe an authority's request 
to extend the period; 

(4) approve a poerclamed application unless the application does nits conform with: 

(a) applicable codes or local laws concerning: 1) public safety; 2) design for utility 
poles, but only to the extent that the standards the codes or laws impose are objective; 3) stealth 
and concealment, but only to the extent that the restrictions the codes or laws impose are reason- 
able; and 4) the spacing of ground-mounted equipment ina right of way; and 

(b):. requirements imposed by the authority in accordance with Gi@actinn H of ag 
tion 3 of the Wireless Consumer Advanced Infrastructure Investment Act; and 

(5) ifit denies an application, document the basis for the denial; including the specific tbde 
or law on which the denial was based, and send bite 3 documentation to the Sickest on or before 
the date the application is denied.) 

F. Inthe ninety-day period after an authority receives an orenabication to siete a small wire- 
less facility, the authority may: 

(1); provide public notice of the application and an sage te Ny for written oe comment 
on the application; and): = 

(2) ‘submit the written public Giinens to the applicant and request that the Hig 
respond to it. 

G. Ifan authority determines that applicabia’ codes or laws require that a eittes pole or wire- 
less support:structure be replaced before an application for collocation is approved, the authority 
may condition approval of the application on that replacement. That replacement is subject to 
Section 3 of the Wireless Consumer Advanced Infrastructure Investment Act. 

H. An applicant whose application is denied may cure the deficiencies identified by the author- 
ity and submit a revised application within thirty days after the denial for no additional fee. The 
authority shall base its review of the revised application only on the deficiencies cited in the denial 
and shall approve or deny the revised application within thirty days after receiving it. 

I. Ifan application is for the collocation of multiple small wireless facilities, the authority may: 

(1) treat as separate those for which incomplete information has been provided, that do 
not qualify for consolidated treatment or that are denied; and 

(2) issue separate permits for the collocations that it approves. 

J. An authority shall not: 

(1) directly or indirectly require an applicant to perform services unrelated to the colloca- 
tion for which approval is sought, such as the making of in-kind contributions to the authority of 
reserving fiber, conduit or pole space on the wireless provider’ s utility pole; 
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(2) require an applicant to provide more information to obtain a permit than the authority 
requires of a communications service provider that is not a wireless provider and that requests 
a permit to attach facilities to a structure; however, the authority may require the applicant to 
certify that the small wireless facilities to be collocated conform with the federal communications 
commission's regulations concerning radio frequency emissions; 

(3) institute, either expressly or de facto, a moratorium on the acceptance or processing 
of applications or on the issuance of permits or other’ Helge if any, for the collocation of small 
wireless facilities; or 

(4) except as otherwise provided in Seas K of this section, pect an application, 
approval or permit or impose a fee, rate or other charge for: 

(a) the routine maintenance of a small wireless facility; 

(b) the replacement of a small wireless facility with one that is substantially similar 
in size to, the same size as or smaller than it, as long as the wireless provider that owns the wire- 
less facility notifies the authority of the replacement at least ten days before the replacement; or 

(c) the installation, maintenance, operation, placement or replacementi of a micro 
wireless facility that is, in accordance with applicable codes, suspended on cables strung between 
utility poles or wireless structures. As used in this subparagraph, "micro wireless facility" means 
a small wireless facility less than twenty-four inches long; fifteen inches wide and twelve inches 
high whose exterior antenna, if any, is less than eleven inches long. 

K. An authority may require a permit to engage, within rights of way, in activities that are 
identified in Paragraph (4) of Subsection J of this section and that affect traffic Bayes or require 
lane closures. 

L. The collocation for which a permit is ‘issued shall begin within one hundred eighty days 
after the permit issuance date, unless the authority and the wireless provider agree to extend 
that period or a delay in collocation is caused by the lack of commercial power or fiber at the site. 
The permit gives the wireless provider the right to: 

(1) collocate the small wireless facility; and 

(2) ‘subject to applicable relocation requirements, the requirements imposed’on the au- 
thority by Section 3 of the Wireless Consumer Advanced Infrastructure ve agra Act and to the 
wireless provider's right to terminate collocation at any time: 

(a) operate and maintain the small wireless facility for at least ten years; and 

(b) renew the permit for the same period, unless the authority finds that the small 
wireless facility does not conform with the applicable codes and local laws set forth in Paragraph 
(4) of Subsection E of this section. 

M. An authority may charge an applicant’ an application fee in the amount of one hundred 
dollars ($100) or less for each of up to five small'wireless facilitiés and fifty dollars ($50.00) or less 
for each additional small wireless facility whose collocation is requested in a single-application. 

N. The approval of an application under the Wireless Consumer Advanced Infrastructure In- 
vestment Act does not authorize the provision of a service or authorize the installation, He at age 
maintenance or operation of a wireline backhaul facility in a right of way. 

O.: The Wireless Consumer Advanced Infrastructure Investment Act: shall not be ddediéd to 
allow a person, without the consent of the property owner, to collocate a small wireless facility on 
a privately owned utility pole, a privately owned wireless support structure or private property. 


History: Laws 2018, ch. 17, § 4 and Laws 2018, ch. identical new sections. The section was set out as enacted 
69, § 4. Laws 2018, ch. 69, § 4. See 12-1-8 NMSA 1978. 
Duplicate laws. — Laws 2018, ch. 17, § 4 and laws 
2018, ch. 69, § 4, both effective September 1, 2018, enacted 


63-91-5. Installation, replacement or modification of a utility pole; 
permits; application; fee. 


A. This section applies to the activities of a wireless provider in installing a new, replace- 
ment or modified.utility pole associated with the collocation of.a small wireless facility in a right 
of way. 
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B. Anew, replacement or modified utility pole associated with the collocation of a small wire- 
less facility and installed: in a right of way is not subject:to zoning review and approval, except 
for that which pertains to the under-grounding prohibitions. described in Subparagraph (c) of 
Paragraph (1) of Subsection C of this section, unless the utility pole, as measured from the ground 
level, is higher than whichever of the following is greater: 

(1) ten feet plus the height in feet of the tallest existing utility pole, other ea a utility 
pole supporting only one or more wireless facilities; that is: 

(a) in place on the effective date of the Wireless Consumer.Advanced Infrastructure 
Investment Act; 

(b) located within five hundred feet of ike new, replacement or modified utility pole; 

(c) inthe same right of way and within the jurisdictional shi tke of the authority; and 

(d).. fifty or fewer feet above: enqung lavel; or 

(2) . fifty feet. 

C. An authority may require an aduhickitinn for the installation of a new, replacement or modi- 
fied utility pole associated with the.collocation of a small. wireless facility in a right of way. An 
authority shall approve such an application unless the ithouiteits finds that the installation of the 
utility pole does not conform with: 

(1) \-applicable codes or local laws concerning: 

(a) public safety; 

(b).. design for utility poles, but fas to re extent that the standards the codes: or las 
impose are objective; and: : 

(c) under-grounding prohibitions on the installation of new, or the oddieteee of 
existing, utility, poles in a right of way without prior approval, if those regulations: 1) require 
that: all cable and public utility facilities be placed underground by a date certain within one 
year after the application; 2) include a waiver, zoning or other process that addresses requests to 
install such new utility poles or modify such existing utility poles; and 3) allow the ey splecsqanny 
of utility poles; 

(2). the federal Americans with Disabilities Act of 1990 or similar aieale or state stan- 
dards for pedestrian access or movement; 

(3) requirements imposed by the authority i in accordance with Subsection H, of Sonaton 3 
[63-91-3 NMSA. 1978] of the Wireless Consumer Advanced Infrastructure Investment Act; 

(4) requirements imposed by contract between an authority and a private property owner 
concerning the design of utility poles in the right of way; or 

(5) the authority's laws concerning public safety and i imposing minimum spacing require- 
ments, if reasonable, for new utility poles in rights of way... 

D. An authority shall process an application for a permit to install a new, reninearaert or modi- 
fied utility pole ‘associated. with the collocation of a small wireless facility within one hundred fifty 
days after receiving the application. If the authority fails to approve or deny the application within 
that period, the authority shall deem the application approved. The application fee, if any, imposed 
by the authority for such an application shall conform with the requirements of Subsection M of 
Section 4 [63-9I-4 NMSA 1978], ofthe. Wireless Consumer Advanced Infrastructure Investment 
Act and shall not exceed seven hundred fifty dollars ($750). 

E. The installation, modification or replacement for which a permit is issued nude this section 
shall begin within one hundred eighty days after the permit issuance date, unless the authority 
and, wireless provider.agree to extend that period or a:delay in the installation, modification or 
replacement is caused by the lack of commercial power or fiber at the site. The permit gives the 
wireless provider the right to: 

(1) undertake the requested deployment; and 
(2) subject to applicable relocation requirements, to the requirements imposed on the au- 
thority by this section and to the provider's right to terminate the installation at any time: 

(a) operate and maintain the new, modified or replacement utility pole for a period of 
at least ten years; and | 

(b) renew the permit for that same period, unless the authority finds that the new 
or modified utility pole does not conform with the restrictions set forth in Subsection C of this 
section. 
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atau Laws 2018, ch. 17, § 5 and Laws 2018, ch, Duplicate laws. — Laws 2018, ch. 17, § 5 and Laws 


69, § 5 2018, ch. 69, §.5, both effective September 1, 2018, enacted 
Cross references.— For the federal Americans with identical new sections. The section was set out as enacted 

Disabilities Act of 1990, see ttitles 29; 42 and 47 of the US. Laws 2018, ch. 69, § 5. See 12-1-8. NMSA 1978: 

Code: bary} i 


63- oF: 6. oer to authority utility poles; rates ga fees; collocations for 
other commercial projects or uses... 


A. An authority shall not enter into an exclusive agreement with a person for the right to 
attach a small wireless facility to an authority utility pole. , 

B. The rates and fees an authority imposes for the collocation of a small wireless facility 
on an authority utility pole shall not vary according to the services’ provided by the collocating 
person. 

C. The rate to collocate a small wireless facility on an authority utility pole shall not exceed 
twenty dollars ($20.00) per utility pole per year. 

D. An authority shall process an application for a permit'to collocate a small wireless fa- 
cility on an authority utility pole in accordance with Section 4 [63-9I-4 NMSA 1978] of the 
Wireless Consumer Advanced Infrastructure Investment Act. The authority may condition the 
issuance of the permit on the wireless provider's replacement of the authority utility pole if the 
authority determines that applicable codes or local laws concerning public safety require that 
replacement. The authority. shall process an application for a permit:to install/a’replacement 
authority utility pole in accordance with Section 5 [63-91-5 NMSA 1978] of the Wireless Con- 
sumer Advanced Infrastructure Investment Act. The authority shall retain ownership of the 
replacement utility pole. 

E: © An authority may prohibit, regulate and charge for the collocation of a small wivebeesd pe 
on a wireless relia structure owned by the 2 Dagens 


History: Laws 2018, ch. 17, § 6 and Laws 2018, cn identical new sections. The section was set out as enacted 
69, § 6 _, Laws 2018, ch. 69, § 6, See 12-1-8 NMSA 1978. 
Duplicate laws. — Laws 2018, ch. iby § 6 and Laws 
2018, ch. 69, § 6, both effective September 1, 2018, enacted 


63-91-7. Establishment of rates, fees and terms; extension of term to. 
fulfill duties. | 


A. An authority may adopt an ordinance setting forth the rates, fees and terms for implement- 
ing the Wireless Consumer Advanced Infrastructure Investment Act. In the absence of such an 
ordinance, an authority and a wireless provider may enter into an agreement setting forth those 
rates, fees and terms. Documents showing the rates, fees and terms agreed to by an authority and 
a wireless provider are public records. 

B. The rates, fees and terms for a wireless provider's use of a right’ of ‘way as set forth in Sec- 
tion 3 [63-91-3 NMSA 1978] of the Wireless Consumer Advanced Infrastructure Investment Act 
and for access to authority utility poles as set forth in spacer 6 of that'act [63-91-6 NMSA 1978] 
shall accord with that act, and the terms: 

(1) shall be'reasonable and riomdiseristiinatorys 
(2) » may include requirements that the nabs has sata applied to other users of 
the right of way; 
(3)!- may require that the wireless: provider's operation of a small wireless facility in the 
right of way not interfere with the authority's public safety communications; 
(4) except as otherwise ape hres in Subsection C of Section 5 of that act [63-91-5 NMSA 
1978], sual not: 
(a) require the Jinboneat ote a caiall wivelead facility on a specific utility pole or cat- 
—egory of aie or require multiple antenna systems on a single utility pole; or 
‘(b) restrict the placement of ‘small wireless facilities by i imposing minimum horizon- 
tal spacing requirements; and 
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(5) subject to Section 9 of that act [63-9I1-9 NMSA 1978], shall provide for the reasonable 
accommodation of a power supply to, and electric metering of, the small wireless facility. | 

C. Anagreement between an authority and a wireless provider in effect on the effective date of 
the Wireless Consumer Advanced Infrastructure Investment Act and that concerns the collocation 
of one or more small wireless facilities in a right of way, including that collocation on authority 
utility poles, remains in effect subject to applicable termination provisions. A wireless provider. in 
such an agreement may, after they become effective, accept the rates, fees and terms established in 
accordance with Subsection B of this section for the small wireless facilities and utility poles that 
are the subject of an application. 

D. If the federal government, the state or an authority declares a disaster and that disaster i im- 
pedes an authority's or wireless provider's ability to fulfill the duties imposed on it by the Wireless 
Consumer Advanced Infrastructure Investment Act or by an ordinance adopted in accordance with 
this section, the term under which those duties must be fulfilled is extended for a reasonable period. 


History: Laws 2018, ch. 17, § 7 and Laws 2018, ch. identical new sections. The section was set out as enacted 
69, § 7. Laws 2018, ch. 69, § 7. See 12-1-8 NMSA 1978. 
Duplicate laws. — Laws 2018, ch. 17; § 7 and Laws . 
2018, ch. 69, § 7, both effective September 1, 2018, enacted 


63-91-8. Scope of local authority. 


A. Except.as otherwise provided in the Wireless Consumer Advanced Infrastructure Invest- 
ment Act, an authority may exercise its zoning, land use, planning and permitting authority and 
its police power for the installation, modification and replacement of wireless support structures 
and utility poles. 

B. An authority's power to control: the design, engineering, construction, installation or. op- 
eration of a small wireless facility in an interior structure or on the site of a campus, stadium 
or athletic facility not owned or controlled by the authority is limited to its authority to enforce 
compliance with applicable codes. 

C. The Wireless Consumer Advanced Infrastructure Investment Act does not nce the 
state or a political subdivision of the state to require small wireless facility deployment or to regu- 
late wireless services. 

D. If an authority determines that a utility pole or the wireless support structure of a wireless 
provider must be relocated to accommodate a public project, the provider shall assume the costs of 
relocating the wireless facilities deployed on the pole or structure. 


History: Laws 2018, ch. 17, § 8 and Laws 2018, ch. identical new sections. The section was set out as Pte 
69, § 8. Laws 2018; ch. 69, § 8. See 12-1-8 NMSA 1978. 

Duplicate laws. — Laws 2018, ch. 17, § 8 and Laws 
2018, ch. 69, § 8, both effective September 1, 2018, enacted 


63-91-9. Applicability. 


The Wireless Consumer Advanced Infrastructure Investment Act does not: 

A. affect the authority, under state or federal law, of an investor-owned electric utility or ‘alate 
tric cooperative that owns, controls or operates utility poles or wireless support-structures to deny, 
limit, restrict or determine the rates, fees, terms and conditions for the use of, or attachment to, 
those poles or structures by a wireless provider; 

B. confer on an authority any zoning, land use, planning, permitting or other regulatory author- 
ity over the utility poles, wireless support structures or small wireless facilities owned, controlled 
or operated by an investor-owned electric utility or electric cooperative or the installation of those 
poles, structures or facilities by an investor-owned electric utility or electric cooperative; 

C. impose a duty, liability or restriction on any investor-owned electric utility or electric coop- 
erative; 

D... amend, modify or otherwise affect the provisions affecting a private aiaadgants or 

E. authorize an authority to: 
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(1). require of a public telecommunications company that provides*telecommunications 
services under a certificate of public convenience and necessity issued by the state an additional 
grant of authority to provide those services; or 

(2) SR ele against such a company in its use of rights of way. 


History: Laws 2018, ch. 17, r 9 fog Laws 2018, ch. identical new sections. The section was set out as enacted 
69, § 9. Laws 2018, ch. 69, § 9. See 12-1-8 NMSA 1978. 
Duplicate laws. — Laws’ 2018, ch. 17, § 9 and Laws Ls 
2018, ch. 69, § 9, both effective September 1, 2018, enacted 


ARTICLE 9J 


Broadband Access and Expansion 


Sec. Sec. 
63-9J-1. Short title. -  68-9J-4. Coordination of state and local government 
63-9J-2. Definitions. broadband efforts. 


63-9J-3. Office of broadband access and expansion cre- 
ated; director; standards; data collection; 
statewide broadband plan; assistance for 
political subdivisions. 


63-9J-1. Short title. 


This act [63-9J-1 to 63- OJ - 4 NMSA 1978] may be cited as the "Broadband Access and Expansion 
Act 


History: Laws 2021, ch. 123, § 1. art. IV, § 23, was effective June 18, 2021,.90 days after 
Effective dates. — Laws 2021, ch. 123 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N,M. Const., 


63-9J-2. Definitions. 


As used in the Broadband Access and Expansion Act: 

A. "broadband infrastructure" means any cable or device used for high-capacity transmission 
of a wide range of frequencies enabling a large number of electronic messages to be transmitted or 
received simultaneously; 

B. "broadband office" means the office of broadband access and expansion; 

C.. "director" means the director of the broadband office; 

D.- "local government" means the government of a municipality, touhth or political subdivision 
of the state; 

E. "public di atoeial institution" means a public school, a school district, a public post- 
secondary educational institution or a state agency that provides administrative, funding or 
technical support to hao schools, school districts and public post-secondary educational insti- 
tutions; 

F. "quality of service" means the ieeederiia established by the federal communications com- 
mission; and 

G. "statewide broadband plan" means a plan, including PORE sm ea statutory changes and 
implementation procedures, for the development and weirs of broadband infrastructure and 
services throughout the state to meet the needs: 

(1) for the delivery of internet-based seisaak ire redial and emergency services; 

(2) for local and tribal communities to foster and recruit internet-reliant business and in- 
dustry and to promote economic development and job creation; and 

(3) to support internet-reliant state, local and tribal government agency functions and fa- 
cilitate the delivery of governmental services in a manner that is competitive with similar govern- 
ment agencies in neighboring states. 
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‘History: Laws 2021, ch. 123, § 2. art. IV, § 28, was effective June 18, 2021, 90 days after 
Effective dates. — Laws 2021, ch. 123 contained no adjournment of the legislature. . 
effective date provision, but, pursuant to N.M. Const., 


63-9J-3. Office of broadband access and expansion created; director; 
standards; data collection; statewide broadband ashes 
assistance for political subdivisions. 


A. The "office of broadband access and expansion" is created and is ee tiohecepa Bitathind 
to the department of information technology. |. 

B. The broadband office shall be managed by ite director, who shall be appointed by the 
governor. The director may bine. stat as needed to meet the responsibilities of the broadband 
office. 

C. The broadband office ells 

(1) establish by rule standards for quality of service for homes, businesses and public in- 
stitutions; 

(2) create and scredpebats an official, publicly accessible online New Mexico priddbanll ac- 
cess map showing broadband availability and quality of service for homes, businesses and public 
institutions on a county-by-county basis; and 

(8) create and maintain a repository for broadband data oad inforrietionia in New Mexico 
on a county-by-county basis, including: 

(a) the number of homes and businesses that do not have access to broadband : service; 

(b) . the number of homes and businesses that have broadband service that falls below 
the quality of service standards established by the broadband office; and | 

(c) the locations of broadband infrastructure currently owned or projected for con- 
struction by the state or local governments on a county-by-county basis; 

D. On or before January. 1, 2022; the broadband office shall develop and provide to the gover- 
nor and the legislature a three-year statewide broadband plan. 

E. On or before January 1, 2023, and on or before January 1 of each year thereafter, the broad- 
band office shall update and revise the statewide broadband plan developed pursuant to this sec- 
tion for the ensuing three years and report the updated and revised statewide broadband plan to 
the governor and the legislature. In its initial plan pursuant to Subsection D of this'section and in 
its annual revised and updated plan pursuant to this subsection, the broadband office shall pro- 
vide an assessment of broadband service across the state compared to the standards essabasnsl 
by the various federal broadband regulatory and assistance programs. : 

F. In the development of the statewide broadband plan, the risen bei office shall actos 
advice and provide opportunities for meaningful input from each local and tribal government 
within New Mexico, and all state agencies and public educational institutions shall cooperate with 
and provide relevant broadband-related shah eek ae collected or developed by the gina as re- 
quested by the broadband office. 

G. The broadband office shall implement the atewenticle broadband plan: | | 

H.. | The broadband office shall provide technical and planning assistance to local she teumidoa 
public educational institutions and state agencies in the design, development or implementation 
of their own plans for the development of broadband service. When providing planning and techni- 
cal assistance, the broadband office shall encourage the use of regional planning and may provide 
planning and technical assistance to tribal government agencies and schools when those entities 
are participants in a joint powers agreement with a county, municipality, political subdivision, 
public educational institution or state agency or memorandum of png iki oi so the design, 
development or implementation of a regional broadband plan: 

I, . The broadband office may form an advisory committee comprising did BamitvestveR of state, 
local and tribal government agencies and the general public to facilitate the collection of infor- 
mation and the development of proposals for the statewide broadband plan; provided that if an 
advisory committee is formed, at least three different tribal agencies shall be ni Aopen on the 
committee. 
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History: Laws 2021, ch. 123, § 3. art. IV, § 23, was effective June 18, 2021, 90 days after 
Effective dates. — Laws 2021, ch. 123 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


63-9J-4. Coordination of state and local government broadband efforts. 


A. The broadband office shall identify federal and nongovernmental broadband funding as- 
sistance opportunities for local. governments, public educational institutions, state agencies and 
tribal governments and shall publish a list of those opportunities in a manner that can be searched 
on a county-by-county basis. 

B. . The broadband office may be the applicant for such funding assistance for all state agencies 
except the department of transportation. 

C.. State agencies and public educational institutions shall coordinate with the broadband of- 
fice concerning the purchase of broadband infrastructure and services with the goal of obtaining 
best-value or bulk pricing agreements where practicable. 

D.. The broadband office shall coordinate with and may enter into memoranda of ap ReRE 
ing with federal, local government, state and tribal government agencies to create an integrated 
system of permits, licenses and rules for broadband infrastructure across all governmental ju- 
risdictions within each region of the state, including the creation of a centralized repository, and 
an expedited review process. for rights of way use applications, with the goal of creating uniform 
coordinated permitting and licensing requirements statewide, The broadband office shall develop 
proposals for government agencies at the local, county and state levels to build and pay for broad- 
band networks, upon request for such assistance. 


History: Laws 2021, ch. 123, § 4. .' art. IV, § 23, was effective June 18, 2021, 90 days after 
Effective dates. — Lawes 2021, ch. 123 tees 8 no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


ARTICLE 9K 


Connect New Mexico 


Sec. a Sec. 
63-9K-1. Short title. 63-9K-6. Connect New Mexico fund created. 
68-9K-2, Definitions, 63-9K-7. Data collection; annual report. 


63-9K-3. Council created; powers. 

63-9K-4, Council; duties, 

63-9K-5, Broadband knowledge and digital equity analy- 
sis and plan; report; inclusion in statewide 
broadband plan. 


63-9K-1. Short title. 


Sections 1 through 7 [63-9K-1 to 63-9K-7 NMSA 1978] of this act may be cited as the "Connect 
New Mexico Act". 


History: Laws 2021, ch. 120, § 1. Effective dates. — Laws 2021, ch. 120, § 10 made 
. Laws 2021, ch. 120, § 1 effective July 1, 2021. 


63-9K-2. Definitions. 


As used in the Connect New Mexico Act: 

A. "2020 broadband plan" means the State of New Mexico Broadband Strategic Plan and Rural 
Broadband Assessment published by the department of information technology in June 2020; 

B. "broadband infrastructure" means any cable or device used for high-capacity transmission 
of a wide range of frequencies enabling a large number of electronic messages to be transmitted or 
received simultaneously; 
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C. "council" means the:connect New Mexico council; . . 

D, "department" means the department of information technology; provided that, upon gatas 
Bill 93 of the first session of the fifty-fifth legislature becoming law, "department" means a state 
agency, department, division or other organization unit designated in that law to plan or coordi- 
nate broadband development‘efforts by all state agencies; + 

E. "digital equity" means information technology needed for civic and cultural osdcln nthe 
employment, education, business and economic development, lifelong learning and access to es- 
sential services generally available to residents regardless of their racial grouping, socioeconomic 
status or cultural identity; Wy 

F, "digital inclusion" means access to and the ability to use information technologies; 

G. "federal assistance funding" means federal ‘grant and loan programs that provide full or 
matching funding for the development or maintenance of broadband infrastructure, training in 
the use or administration of internet- glen services or the purchase of computers or other devices 
that access the internet; 

H. "local government" means the government of a municipality, county or political subdivision of 
the state or an entity operating pursuant to a joint powers agreement pursuant to the Planning Dis- 
trict Act [4-58-1 to 4-58-6 NMSA 1978] or the Regional Planning Act [3-56-1 to 3-56-9 NMSA 1978]; 

I, "public educational institution" means a public school that receives state funding for its op- 
erations, a school district, a public post-secondary educational institution or a state agency that 
provides administrative services, funding or technical support to public schools, school districts 
and public post-secondary educational institutions; 

J. "quality of service" means the standards for broadband service established by the department 
that meet or exceed the baseline standards established by the federal communications commission; 

K. "statewide broadband plan" means a plan developed by the department that may be an 
updated revision of the 2020 broadband plan; provided that, upon Senate Bill 93 of the first ses- 
sion of the fifty-fifth legislature becoming law, "statewide broadband plan" means the statewide 
broadband plan developed pursuant to that law; 

L. "tribal government" means the government of a federally or state-recognized Indian nation, 
pueblo or tribe; 

M. "underserved" means an area or property that does not receive internet quality of service 
access; and 

N. "unserved" means an area or property that does not have internet access that meets the 
baseline standards established by the federal communications commission. 


History: Laws 2021, ch, 120, § 2. Effective dates. — Laws 2021, é. 120, § 10 made 
Laws 2021, ch. 120, § 2 effective July 1, 2021, 


63-9K-3. Council created; powers. 


A. The "connect New Mexico council" is created and administratively attached to the depart- 
ment. 
B. The council is. composed of the following fifteen members: 
(1) the secretary of transportation or the secretary's designee; 
(2) the secretary of economic development or the secretary's designee; 
(3) the secretary of cultural affairs or the secretary's designee; ) 
(4) the secretary of information technology or the secretary's designee; 
(5) the executive director of the New Mexico mortgage finance authority or the executive 
director's designee; 
(6) the secretary of higher education or the secretary's designee; 
(7) the director of the public school facilities authority or the director's designee; 
(8) five members of the public who have experience with broadband access and connectiv- 
ity challenges for either, private business or public institutions, appointed as follows: 
(a). one member appointed by the speaker of the house of representatives; 
(b). one member appointed by the minority floor leader in the house of representatives; 
(c) one member appointed by the president pro tempore of the senate; |, 
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(d) one member appointed by the minority floor leader in the senate; and 
(e) one member appointed by the governor; and 
(9). three:members appointed by the secretary of Indian affairs: one fesandawhtatih® of the 
Navajo Nation, one representative of Apache tribal governments and one representative of Indian 
pueblo tribal governments, who are experienced with broadband access and connectivity issues. 

C. The chair of the council shall be elected by a quorum of the council members. The council 
shall meet monthly or at the call of the chair. A majority of members constitutes a quorum for the 
transaction of business. The affirmative vote of at least a majority of a quorum present shall.be 
necessary for an action to be taken by the council. 

D. Each member of the council appointed pursuant to Paragraph (8) or (9) of Subsection B of 
this section shall be appointed to a four-year term; provided that to provide for staggered terms: 

(1) two of the members initially appointed pursuant to Paragraph (8) of Subsection B of 
this section shall be appointed for a term of two years by lot; and | 

-(2)) one;member initially appointed pursuant to Paragraph (9) of Rach ection B of — sec- 
tion shall be initially appointed for a term of two years by lot. 

E.° Public members of the council shall be:reimbursed for attending meetings of the council as 
provided for nonsalaried public officers in the Per Diem and Mileage Act [10-8-1 through 10-8-8 
NMSA‘1978] and shall receive no other compensation, perquisite or allowance. 

F. Public members of the council are appointed public officials of the state while’ carrying out 
their duties and activities under the Connect New Mexico Act. 

G. » Council members shall. be governed by the Governmental Conduct Act 9 cage 10, Article 
16 NMSA 1978]. 

H. The council shall be staffed by the department. 


History: Laws 2021, ch. 120, § 3, Effective dates. — Laws 2021, ch. 120, § 10 made 
Laws 2021, ch, 120, § 3 effective July 1,2021. . 


63-9K-4. Council; duties. 


The council shall: 

A. in. consultation with the department, coordinate state agency broadband programs and 
broadband projects in:accordance with the statewide broadband plan; 

B... evaluate and prioritize grant proposals and make grant awards from the ronndtt New Mase 
ico fund; and 

C. adopt rules establishing a-competitive grant:program to receive funds from the connect New 
Mexico fund. The rules shall include the application procedure, the required qualifications for proj- 
ects and the purposes for which the grants may be used. ) 


History: Laws 2021, ch. 120, § 4. n Effective dates. — Laws 2021, ch. 120, § 10 made 
Laws 2021, rae 120, § 4 effective July 1, 2021. 


63-9K-5. Broadband knowledge and digital equity analysis and plan; 
report; inclusion i in statewide broadband plan. 


A. The council shall consult local and tribal BOveTAMIONtS. manne educational inatitistion and 
state agencies to develop a digital equity analysis and plan to address: 

(1) . the challenges to digital inclusion that are posed by the lack of affordable quality ser- 
vice, broadband-enabled devices or the knowledge of how to use the devices effectively in different 
age, cultural or geographic populations across the state; 

(2) the federal and private sector programs that could be applied to by state agencies or local 
or tribal governments to address the challenges identified in Paragraph (1) of this subsection; and 

| (3) existing state programs or state programs’ that could be established that address or 
could leverage federal:and private sector programs to address the challenges identified in Para- 
graph (1) of this subsection. hi | 
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B. On or before August 1, 2023; the council shall report on the digital wie omg analysis and plan 
to the department and appropriate interim legislative committees. 

C. On or before January 1, 2024, the department shall incorporate the digital equity analysis 
and plan and its rarrijibene seins into the statewide broadband plan. 

D.:, The department shall cooperate with and provide relevant broadband-related information 
collected or developed by the ecm with th council. 


History: Laws 2021, ch. 120, § 5. Effective dates. — Laws 2021, ch. 120, § 10 lode 
Laws 2021, ch, 120, § 5 effective July 1, 2021. 


63-9K-6. Connect New Mexico fund created. 


A. The "connect New Mexico fund" is created in the state treasury. The fund consists of ap- 
propriations, gifts, grants and donations. Money in the fund is subject to appropriation by the 
legislature to the council for the purpose of administering the broadband grant program. Dis- 
bursements from the fund shall be made upon warrants drawn by the secretary of finance and 
administration pursuant to vouchers signed by the chair of the council. Any unexpended or un- 
encumbered balance in the fund remaining at the end of any fiscal year shall not revert to the 
general fund. 

B. The council shall implement the broadband grant program to develop, expand and support 
digital inclusion; provided that the council shall each year seek to award grants for proposals sub- 
mitted by the following entities throughout the state: 

(1) local governments; 

(2) state agencies; 

(3) public educational institutions; 

(4) tribal governments; and 

(5) entities created by a joint powers agreement pursuant to the Joint Powers Agreements 
Act [11-1-1 to 11-1-7 NMSA 1978]. 

C. When approving grants from the connect New Mexico fund, the council shall give consider- 
ation to: 

(1) the extent to which the project connects unserved and underserved populations of New 
Mexico, with priority given to projects that will connect unserved populations; 

(2) the extent to which the project meets or exceeds the baseline standards established by 
the federal communications commission; 

(8) the extent to which the project leverages existing infrastructure; 

(4) the extent to which the project complements or shigsjenee ei with the statewide broad- 
band plan; 

(5) the extent to which the project leverages repeal nll aboratiaeh 

(6) the degree to which the project fosters digital inclusion; 

(7) the extent to which the project stimulates in-state economic development, including 
the creation of jobs and apprenticeships; and 

(8) the extent to which the project leverages in-kind or financial support from local agen- 
cies or entities, federal assistance funding or federal Coronayirus Aid, Relief, and Economic Se- 
curity Act, federal Consolidated bot Act, 2021 or federal American Rescue Plan Act of 
2021 funding. 


History: Laws 2021, ch. 120, § 6, Effective dates. — Laws 2021, ch..120, § 10 made 
Laws 2021, ch. 120, § 6 effective July 1, 2021. 
63-9K-7. Data collection; annual report. 


A. By October 1 of each year, the department, in coordination with the council, shall provide to 
the appropriate legislative interim committees a report on the access to and quality of service of 
broadband across the state. Information shall be provided on a county-by-county basis. 

B. The report shall contain the following information: 


120 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


63-10-1 EXCAVATION DAMAGE TO CABLE TELEVISION LINES 63-11-2 


(1) progress achieved toward digital equity and digital:inclusion as identified in the digital 
equity analysis and plan; 

(2), progress achieved on implementation of the statewide pasadlense plan; 

(3) identified obstacles to an integrated system of permits, licenses and rules for broad- 
band infrastructure across the state, including an expedited review process for rights of way use 
applications; 

(4) recommended statutory, regulatory or policy daharian and budget recommendations for 
the development and expansion of broadband ee and digital equity and digital inclu- 
sion; and 

(5) rere ree on the ena haitd grant pxberdimy including: 

(a) alist of grant recipients; 

(b) the amount and date of each grant; 

(c) .adescription of each project funded; and 

(d) adescription of how each project contributes to the statewide broadband plan and 
demonstrates increased access and quality of service for the unserved and underserved popula- 
tions of New Mexico. 


History: Laws 2021, ch. 120, § 7. Effective dates. — Laws 2021, ch. 120, § 10 made 


Laws 2021, ch. 120, § 7 effective July 1, 2021. 
ARTICLE 10 
Cable Television Service Facilities 
(Repealed by Laws 1997, ch. 50, § 6.) 


63- 10-1 to 63-10-3. Repealed. 


Repeals. — Laws 1997, ch. 50, § 6 repealed 63-10-1 to 
68-10-38 NMSA 1978; as enacted and amended by Laws 
1985, ch. 74, §§ 1.to 3, relating to cable television service 


1997. For provisions of former sections, see the 1996 
NMSA 1978 on NMOneSource.com, For present compa- 
rable provisions, see Chapter 30, Article 33A NMSA 1978. 


facilities and related unlawful acts, effective June 20, 


ARTICLE 11 


Excavation Damage to Cable Television Lines 


Sec. Sec. 

63-11-1, Purpose and intent, 63-11-6,. Liability for damage fram failure to make rea- 
63-11-2. Definitions. sonable efforts to obtain information. 
63-11-38, Excavation. 63-11-7."' Liability for negligence notwithstanding infor- 
63-11-4. Emergency excavation. mation obtained. 

63-11-5. Marking of facilities. 63-11-8,. Penalties. 


63-11-1. Purpose and intent. 


The purpose of this act [63-11-1 through 63-11-8 NMSA 1978] is to prevent injury to persons 
and damage to property from accidents resulting from damage to cable television lines and related 
facilities by excavating and shobibglie 


', History: 1953 Comp., § 69-14-1, enacted by Laws 
1977, ch. 328, § 1... 


63-11-2. Definitions. 


For the purposes of this act [63-11-1 through 63-11-8 NMSA 1978]: 
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63-11-3 RAILROADS AND COMMUNICATIONS 63-11-4 


iAgib “blasting” means'the use of an explosive to excavate; 

B. "excavate" means the movement or removal of earth using mechanical exrienhting: equip- 
ment or blasting and includes augering, backfilling, digging, ditching, drilling, grading, plowing-in, 
pulling:in, ripping, scraping, trenching and tunneling; 

C. "mechanical excavating equipment" means all equipment powered by any motor engine or 
hydraulic or pneumatic device used for excavating and shall include trenchers, bulldozers, back 
hoes, power*shovels, scrapers; draglines, ase shells, augers; drills, cable and pipe plows or other 
plowirig:in or pulling+in equipment; 

D. "cable television lines and related facilities" means the facilities of any cable télevision sys- 
tem or closed circuit coaxial cable communications system or similar §1 transmission service used 
in connection with any cable television system or other similar closed circuit coaxial cable com- 
munications system; and 

E. "person" means any individual, partnership, corporation, joint wbidiian state, subdivision or 
instrumentality of the state, association or any legal rag thereof 


History: 1953 Comp., § 69- 14.2, enacted by Laws 
1977, ch, 328, § 2. 


63-11-3.' Excavation. 


Every person who prepares engineering plans for excavation or who engages in excavation shall: 

A. make reasonable efforts to inform himself of the location of any cable television lines and 
related facilities in or near the area where the excavation is to be conducted; 

B. plan the excavation to avoid or minimize interference or damage to any cable television 
lines and related facilities in or near the excavation area; 

C. provide reasonable advance notice of the commencement, extent and duration of the excava- 
tion work to the owners of the cable television lines and related facilities in and near the excavation 
area, so that such owners may locate and mark the location of the cable television lines and related 
facilities in the excavation area; 

D.. maintain at least an estimated clearance of eighteen inches between any non-exposed cable 
television lines and related facilities and the cutting edge or point'of any mechanical excavating 
equipment utilized in such excavation; 

E. provide such support for existing cable television lines and related facilities in or near the 
excavation area as may be reasonably necessary to prevent damage to such cable television lines 
and related facilities; Na 

F. backfill all excavations in'a manner and with materials as may be necessary to prevent 
damage to and provide reliable support during and following backfilling activities for preexisting 
cable television lines and related facilities in or near the excavation area; and 

G. notify as promptly as possible the owner of any cable television lines and related facilities 
which may have been damaged. or dislocated during the excavation work. 


History: 1953 Comp., § 69-14-3, enacted by Laws 
1977, ch. 328, § 3. 


63-11-4. Emergency excavation. 


Every person who shall engage in emergency excavation shall De all necessary and reasonable 
precaution to avoid or minimize interference with or damage to existing cable, television lines and 
related facilities in and near the construction area and shall notify as promptly as possible the 
owners of the cable television lines and related facilities located.in or near the emergency excava- 
tion area. In the event of any damage to or dislocation of any cable television lines and related fa- 
cilities caused by the emergency excavation work, the person responsible for the excavation shall 
immediately notify the owner thereof. 


History: 1953 Comp., § 69-14-4, enacted by Laws 
1977, ch. 328, § 4. 
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63-11-5 EXCAVATION DAMAGE TO CABLE TELEVISION LINES 63-11-8 


63-11-5. Marking of facilities. 


Every person owning or operating cable television lines and related facilities shall upon the 
request of a person intending to commence an excavation and upon reasonable advance notice, 
mark by some reasonable and customary means the location and, if known, the depth of cable 
television lines and related facilities in or near the area of the excavation so as to enable the 
person engaged in excavation work to locate the cable television lines and related facilities in 
advance of and during the excavation work. 


History: 1953 Comp., § 69-14-5, enacted by Laws 
1977, ch. 328, § 5. 


63-11-6. Liability for damage from failure to make reasonable efforts to 
obtain information. 


A. If any cable television lines and related facilities are damaged by any person who has 
failed to make reasonable efforts to inform himself as to their location as provided in Chapter 63, 
Article 11 NMSA 1978 then such person shall be liable to the owner of the cable television lines 
and related facilities for the entire cost of the repair of the cable television lines and related facili- 
ties plus reasonable attorney's fees. It is not the intent of Chapter 63, Article 11 NMSA 1978 to 
impose civil liability to any person beyond that provided in this section. 

B. If any utility or homeowner improvements are damaged by the cable television service, who 
has failed to make reasonable efforts to inform himself as to their location as provided in Chap- 
ter 63, Article 11 NMSA 1978 then such person shall be liable to the homeowner for the entire cost 
of the utilities or improvements plus reasonable attorney's fees. 


History: 1953 Comp., § 69-14-6, enacted by Laws 
1977, ch. 328, § 6; 1985, ch. 74, § 4. 


63-11-7. Liability for negligence notwithstanding information obtained. 


The act of obtaining or making reasonable efforts to obtain information as required by this act 
[63-11-1 through 63-11-8 NMSA 1978] shall not excuse any person making any excavation from 
doing so in a careful and prudent manner nor shall it excuse such herach from liability for any 
damage or injury resulting from his negligence. 


History: 1953 Comp., § 69-14-7, enacted by Laws 
1977, ch. 328, § 7. 


63-11-8. Penalties. 


In addition to any other liability imposed by law, any person who willfully fails to comply with 
this act [63-11-1 through 63-11-8 NMSA 1978] and whose failure proximately contributes to the 
damage of any cable television lines and related facilities shall be subject to damages not to exceed 
triple the actual amount of damages to the cable television lines and related facilities. 


History: 1953 Comp., § 69-14-8, enacted by Laws 
1977, ch. 328, § 8. 
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.CHAPTER 64 


Aeronautics 


Art. 
1. Aviation Generally, 64-1-1 to 64-1 23 
2. Airports, 64-2-1 to 64-2-2 


3. Civil Air Patrol Division, 64-8-1 to 64-3-2 
4. Registration of Aircraft, 64-4-1 to 64-4-15 


5. Salvage of Crashed Aircraft, 64-5-1 to 64-5-4 
6. Rural Air Service Enhancement, 64-6-1 to 64-6-5 


‘ARTICLE 1 
Aviation Generally 


64-1-1.. Definition of cae 


64-1-2. Aircraft; construction, design and airworthiness; , 


federal license, 

64-1-3. Qualifications of operators; federal license. 

4-1-4, Possession and display of license. 

4-1-5, Must observe air traffic rules. 

4-1-6. Common carriers. 

4-1-7, State corporation commission halts Paenlaricn 
commission] may make rules and regula- 
tions. 

1-8. Air common carrier must be licensed. 

-1-9. Penalties. 

-1-10. Fees; disposition. 

-1-11. Aviation Act; short title. 


64-1-1. Definition of terms. 


" See. 


64-1-12. Definitions. ' 

64-1-13. Aviation division; powers and duties. 

64-1-13.1. ‘Air service assistance program created. 

64-1-14. Director; powers and duties, 

64-1-15, State aviation fund,« 

64-1-16. Landing fees...” « 

64-1-17, Airport facilities on private land. 

64-1-18. Transfer of powers. 

64-1-19. Aviation division; additional powers and duties. 

64-1-20, Guests in aircraft; right of action for damages 
for injury, death or loss. 

64-1-21. Definition. 

64-1-22, Unlawful interference with the flight of aircraft. 

64-1-23. Penalty. 


f 


‘In this act [64-1-1 through 64-1-10 NMSA 1978] "aircraft" means any contrivance now known 
or hereafter invented, used or designed for navigation of or flight in the air, except a parachute or 
other contrivance designed for such navigation but used primarily as safety equipment. "Operating 


aircra 


History: Laws 1929, ch. 71, § 1; C.S. 1929, § 12-101; 
1941 Comp.,, § 47-101; 19538 Comp., § 44-1-1, © 

Cross references.'— For the Airborne Hunting Act, 
see 17-3-43 to 17-3-47 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 8A Am. 
Jur. 2d ‘Aviation § 2, 
Airplane as within terms "vehicle, " "motor vehicle," 165 


| A.L.R. 916. 


"means performing the services of aircraft pilot. 


What is "motor vehicle" within automobile guest statute, 
98 A.L.R.2d 543. 

What is "aircraft" or the like within meaning of exclusion 
or exception clause of insurance policy, 39 A.L.R.4th 214. 

Liability of owner of wires, poles, or structures struck by 
aircraft for resulting injury or damage, 49 A-L.R.5th 659. 

What constitutes "accident" under Warsaw Convention, 
78 A.L.R. Fed. 459, 

2A C.J.S. Aeronautics and Aerospace § 3. 


rE) | 


64-1-2. Aircraft; construction, design and airworthiness; federal license. 


The public safety requiring and the advantages of uniform regulation making it desirable in 
the interest of aeronautical progress that aircraft operating within this state should conform with 
respect to design, construction and airworthiness to the standards prescribed by the United States 
government with respect to navigation of aircraft subject to its jurisdiction, it shall be unlawful 
for any person to navigate an aircraft within the state unless it is licensed and registered by the 
department of commerce. of the United States in the manner prescribed by the lawful rules: and 
regulations of the United States government then in force. 
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64-1-3 AERONAUTICS 64-1-5 
History: Laws 1929, ch. 71, § 2; C.S. 1929, § 12-102; ° Am. Jur, 2d, A.L.R. and C.J.S. references. — 8A Am. 
1941 Comp., § 47-102; 1953 Comp., § 44-1-2. . Jur. 2d Aviation §§ 30 to 41. 
Aircraft operated wholly within state as subject of fed- 
ANNOTATIONS eral regulation, 9 A.L.R.2d 485. 
Federal regulations define terms in aircraft in- ‘Personal injury or death allegedly caused by defect in air- 


craft or its parts, supplies or equipment, 97 A.L.R.3d 627. 
Strict liability, in absence of statute, for injury or dam- 
age occurring on the ground caused by ascent, descent, or 
flight of aircraft, 73 A.L.R.4th 416. 
2A C.J.S, Aeronautics and Aerospace §§ 39 to 41. 


surance policies. — Aircraft insurance policies are 
not ambiguous where they fail to define the terms "air- 
worthiness certificate," "airworthiness certification" and 
"full force and effect" because when insurance policies 
are clearly within the context of aviation, the pertinent 
federal aviation regulations which define these terms ap- 
ply. Security Mut. Cas. Co. v. O'Brien, 1983-NMSC-035, 99 
N.M. 638, 662 P.2d 639, 


64-1-3. Qualifications of operators; federal license. 


The public safety requiring and the advantages of uniform regulations making it desirable in 
the interest of aeronautical progress that a person engaging within this state in navigating the 
aircraft described in Section 2 [64-1-2 NMSA 1978] hereof in any form of navigation for which 
license to operate such aircraft would be required by the United States government shall have 
the qualifications necessary for obtaining and holding the class of license required by the United 
States government. It shall be unlawful for any person to engage in operating such aircraft within 
this state in any form of navigation unless he have such a license. 


History: Laws 1929, ch. 71, § 3; C.S. 1929, § 12-103; Revocation or suspension of airman's fiesae or certifi- 
1941 Comp., § 47-103; 1953 Comp., § 44-1-3. cate, 78 A.L.R.2d 1150. 
ANNOTATIONS 2A C, J. S. Aeronautics and Aerospace §§ 42 to 56. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 8A Am. 
Jur. 2d Aviation §§ 51 to 56, 59. 


64-1-4. Possession and display of license. 


The certificates of the license in Sections 2 and 3 [64-1-2 and 64-1-3 NMSA 1978] hereof re- 
quired shall be kept in the personal possession of the licensee when he is operating aircraft 
within this state, and must be presented for inspection upon the demand of any passenger, any 
peace officer of this state or any official, manager or person in charge of any airport or landing 
field in this state upon which he shall land. 


History: Laws 1929, ch. 71, § 4; C.S. 1929, § 12-104; “ANNOTATIONS 


ogc inantaad So Mae hake SDA lies! Fae Am, Jur, 2d, A.L.R: and C.J.S. references, — 8A Am. 
Jur, 2d Aviation §§ 28, 29. ; 
2A C.J,8, Aeronautics and Aerospace § 43. 


64-1-5. Must observe air traffic rules. 


The public safety requiring and the advantages of uniform regulation making it desirable, it 
shall be unlawful for any person to operate any aircraft within this state, in any form of navigation 
whatsoever, in violation of the air traffic rules adopted by the state corporation commission [public 
regulation commission] as hereinafter authorized. 


i 


History: Laws 1929, ch. 71, § 5; C.S. 1929, § 12-105; regulation and control of aircraft other than common 
1941 Comp., § 47-105; 1953 Comp., § 44-1-5. carriers to aviation division of the department of trans- 
' Bracketed material. — The bracketed material was se Nabe see 64-1-18 NMSA 1978. 
inserted by the compiler and is not part of the law. fi 
Laws 1998, ch. 108, § 80 provided that references to the ANNOTATIONS 


state corporation commission be construed as references 
to the public regulation commission. 

For transfer of powers of state corporation commis- 
sion (now public regulation commission) with regard to 


_ State highway department (now department of 
transportation) could grant permit for airplanes 
to land on particular portions of New Mexico highways 
‘where proper clearance was also obtained from civil 
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64-1-6 AVIATION GENERALLY 64-1-7 


aeronautics administration and state corporation com- Am. Jur, 2d, A.L.R. and C.J.S, references, — 8A Am. 
mission (now public regulation commission). 1943-44 Op, Jur. 2d Aviation § 27, 
Att'y Gen. No. 43-4240. 2A C.J.S. Aeronautics and Aerospace § 27, 


64-1-6. Common carriers, 


That every person, firm, corporation, association or company at any time engaged, either regu- 
larly or for the time being only, in the transportation of persons or property for hire between 
points within this state or from a point within this state and return thereto, is hereby declared to 
be a common carrier within the meaning and purview of Section 7 of Article XI [repealed] of the 
constitution of the state of New Mexico. 


History: Laws 1929, ch. 71, § 6; C.S. 1929, § 12-106; Law reviews. — For article, "How to Stand Still 


1941 Comp., § 47-106; 1953 Comp, § 44-1-6. Without Really Trying: A Critique of the New Mexico 
Bracketed material. — The bracketed material was Administrative Procedures Act," see 10 Nat. Resources J. 
inserted by the compiler and is not. part of the law. 840 (1970). 
Section 7 of Article XI of the constitution of the state of Am. Jur, 2d, A.L.R. and C.J.S. references. — 8A Am. 
New Mexico was repealed by the electorate at the general Jur, 2d Aviation §§ 60 to 83. 
election held November 5, 1996, © Res ipsa loquitur as applicable to injury to passenger in 
aircraft in collision where one of the vehicles is not within 
ANNOTATIONS carrier's control, 83 A.L.R. 1167, 161 A.L.R. 1113. 
Airline. company. — An_airline company engaged Carriage of goods by aeroplane carrier, 99 A.L.R. 194. 
regularly in the transportation of persons and property . Death or injury to occupant of airplane from near colli- 
for hire between points within the state and from a point sion with another aircraft, 12 A.L.R.2d 677. .s 
within this state and return thereto is a common.carrier. Liability of operator of flight training school for injury 
In re Reilly's Estate, 1957-NMSC-095, 63 N.M. 352, 319 to or death of trainee, 17 A.L.R.2d 557. 
P.2d 1069. Liability of air carrier for loss of or damage to passen- 
Spraying, dusting and. seeding of farmiland.con- ger's baggage or contents thereof, 25 A.L.R.2d 1352. 
stitutes special service and a person or agency engaged _ Duty and liability to guest or passenger as to preflight 
therein is not. a common carrier. by aircraft; subject to li- ‘inspection and maintenance of aireraft, 30 A.L.R.2d 1172, 
cense and regulation by the state corporation commission Validity, construction and operation of airport opera- 
(now public regulation commission). Marsh Aviation Co. v. tor's grant of exclusive or discriminatory privilege or con- 
SCC, 1951-NMSC-020, 55 N.M. 178, 228 P.2d 959, cession, 40 A.L.R.2d 1060. 


Liability for injury to guest in airplane, 40 A\L.R.3d 1117. 
Liability of air carrier for injury to passenger caused 
by fall of object from overhead baggage compartment, 32 
A.L.R.5th 1. 
Death or injury to occupant of eaivpnaine from ‘collision 
or near-collision with another aircraft, 64 A.L.R.5th 235. 
Limitation of liability of air carrier for personal injury 
or death, 91 A.L.R. Fed. 547. 
. Construction and application,of § 105 Airline Deregu- 


Independent contractor for, hire. — An air carrier 
hauling persons and property as an independent contrac- 
tor for hire for the United States government to and from 
points and places within the state of New Mexico is re- 
quired to have a certificate of public convenience and ne- 
cessity from the state corporation commission (now public 
regulation commission). 1969 Op. Att'y Gen. No. 69-140. 

For status of carriers engaged in both intrastate . 
and interstate commerce. 1963-64 Op. Att'y Gen. 


No. 63-83. lation Act (49 USCA § 41713), pertaining to preemption 
Government agency. — The fact that a shipper is.a of authority over prices, routes, and services, 149 A.L.R. 
Fed, 299. 


government agency does not alter the fact that the carrier 

is hauling for hire. 1969 Op. Att'y Gen. No. 69-140, __ 2A C.J.S, Aeronautics and Aerospace § 180. 
Instructor. — A person giving student air pilot in- 

struction is not a common carrier within the meaning of 

this section, 1955-56 Op, Att'y Gen. No. 56-6510. 


64- 1-7. State corporation commission [public regulation commission] 
may make rules and regulations. 


The public safety requiring and the advantages of uniform regulation making it desirable in the 
interest of aeronautical progress, the state corporation commission [public regulation commission] 
is hereby authorized to make, from time to time, regulations concerning such common carriers, 
and air traffic rules applicable to.the operation of all aircraft within this state: provided, however, 
that such regulations and air traffic rules shall conform to and coincide with the provisions of the 
Air Commerce Act of May 20th, 1926, and all amendments thereto passed by the congress of the 
United States and the air commerce regulations and the air traffic rules adopted by the secretary 
of commerce pursuant thereto, as nearly as may be and insofar as the same are applicable: which 
said regulations and air traffic rules, so to be made by the state corporation commission [public 
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regulation commission], are hereby declared to be necessarily incident to the exercise of its juris- 
diction over the common carriers mentioned in Section 6 [64-1-6 NMSA 1978] of this act. 


History: Laws 1929, ch. 71, § 7; C.S. 1929, § 12-107; of power made in this section. 1939-40 Op. Att'y Gen. 


1941 Comp., § 47-107; 1953 Comp., § 44-1-7. No, 89-8291, _ 

Bracketed material. — The bracketed material was Interstate flights originating in state. — "Common 
inserted by the compiler and is not part of the law, _ carrier aircraft which initiate flights inside of New Mexico 

Laws 1998, ch, 108, § 80 provided that references to the though extending their operations to points outside the 
state corporation commission be construed as references state and returning to New Mexico are subject to regula- 
to the public regulation commission. ... tion by the state corporation commission (now public reg- 

Compiler's notes, — Under 49 U.S.C, App. 1655, the ulation commission), 1945-46 Op. Att'y Gen. No, 46-4876. 
functions, powers and duties of the secretary of commerce Am. Jur, 2d, A.L.R. and C.J.S. references. — 8A Am. 
and other offices and officers of the department of com- Jur, 2d Aviation §27, 105 
merce, under various laws relating to aircraft, were trans- Employer's liability for negligence of employee in pitotng 
ferred to the secretary of transportation, his own airplane in employer's business, 46 A.L.R.2d 1050. 

The Air Commerce Act of May 20th, 1926, referred to in Public regulation requiring mufflers.or similar noise- 
this section, was repealed by Acts of June 23, 1938, ch, 601, preventing devices on aircraft, 49 A.L.R.2d 1202, 

52 Stat. 957 and Aug. 23, 1958, P.L. 85-726, 72 Stat. 806. Public regulations as to duty of aeroplane owner or 
. operator to furnish aircraft with navigational and flight 
ANNOTATIONS ‘sah safety devices, 50 A.L.R.2d 898. 

Crop dusting and seeding, — Spraying, dusting and Negligence in operation of airplane on take-off, 74 
seeding farm land constitutes a special service and person AL.R.2d 615, ‘ : 
or agency engaged therein is not a common carrier by air- Interference with airplane pilot/or controls as negli- 
craft subject to license and regulation by state corporation gence, 75 A.L.R.2d 858, <; ise 
commission (now public regulation commission). Marsh Validity and construction of statute imposing absolute 
Aviation Co. v, SCC, 1951-NMSC-020, 55 N.M. 178,228 _ liability for injury or damage occurring on’ground or wa- 
P.2d 959: ter below from fall, flight'or'ascent of aircraft, or from fall 

State corporation commission (now public regu- of object therefrom, 81 A.L.R.2d 1058. 
lation commission) may promulgate rules and reg- Age of minor operator of airplane as affecting his pri- 
ulations relating to air carriers, 1945-46, Op. Att'y Gen. mary negligence, 97 A. L.R. 2d 872. 

No, 45-4791. Respondeat superior: deviation from scope of aiidloy- 

Rules applicable to all aircraft, — Air traffic rules ment in flying employer's airplane, 100 A.L.R.2d 1846. 
promulgated by, the state corporation commission (now Liability for injury consequent upon spraying or dust- 
public regulation commission) apply to all aircraft, includ- ‘ing of crop, 87'A.-R.8d 833. 
ing nonprofit aviation activities as well) as the common Liability of bailee of airplane for damage thereto, 44 
carrier enterprises, 1947-48 Op, Att'y Gen. No. 47-5117. A.L.R.3d 862. 

Accident. investigation and report. — Investiga- ive aietnens ial or flight of aircraft as nuisance, 79 


tions and reports of aircraft accidents may be taken care 
of by rule of the state corporation commission (now pub- -What constitutes accident under Wwathas? Convention 


lic regulation commission) in conformity with the federal (49 USCA § 40105 note), 147 A,L.R. Fed. 5365. 
rules covering the same matter, pursuant to the grant 2A C.J.S, Aeronautics and Aerospace § 20. 


64-1-8, Air common carrier must be licensed. 


It shall be unlawful for any common carrier, in Section 6 [64-1-6 NMSA 1978} of this act’men- 
tioned and defined, to transport,any person or property for hire between any points within this 
state or from any point within this state and return thereto, unless licensed.so to do by the state 
corporation commission [public regulation commission], which license shall be issued and shall 
expire and may be suspended or revoked in accordance with the regulations’ made by the state 
corporation commission [public regulation commission] from time to time as in this act [64-1-1 
through 64-1-10 NMSA 1978] contemplated, The state corporation commission [public regulation 
commission] may charge a fee of five dollars ($5.00) for each license and each renewal thereof by it 
issued under the provisions of this act. 


History: Laws 1929, ch. 71,4 8; os. 1929, § 12-108; as the: common carrier enterprises. 1947-48 Op. Att'y oN 


1941 Comp., § 47-108; 1958 Comp., § 44-1-8, No, 47-5117, 
Bracketed material, — The bracketed material was ' Exemptions not authorized. — The state a porA- 
inserted by the compiler and is not part of the law. ‘tion commission (now public regulation commission) has 
Laws 1998, ch. 108, § 80 provided that references tothe , ‘no authority tomake exemptions from the requirement of 
state corporation commission be construed as references a certificate of convenience and necessity. 1969 Op. Att'y 
to the public regulation commission. Gen. No. 69-140. 


Contractor with federal government not exempt 


ANNOTATIONS from regulation. — A person holding a contract to pro- 
Air traffic rules promulgated by commission ap-. vide intrastate services for the United States government 
ply to all aircraft, including nonprofit activities as well is not exempt from state regulation. 1969 Op. Att'y Gen. 


No, 69-140. 
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Federal government not bound by state tariffs. 
— Although a carrier providing intrastate services for the 
federal government may be required to have a certificate 
of public convenience and necessity, the United States 
government is entitled to negotiate a special rate with the 
carrier and is not bound by state tariffs. 1969 Op. Att'y 
Gen. No. 69-140. 


64-1-11 


Am, Jur, 2d, A.L.R. and C.J.S. references, — 8A Am. 
Jur, 2d Aviation § 28, 29, 

License: construction of provision of aviation liability 
policy which requires pilot of insured aircraft to have ap- 
propriate license or certification, 72 A.L.R.3d 525. 

2A C.J.S. Aeronautics and Aerospace §§ 191 to 222, 


64-1-9. Penalties. 


A person who violates any provision of this act [64-1-1 through 64-1-10 NMSA 1978] shall be 
guilty of a misdemeanor and punishable by a fine of not more than one hundred dollars [($100)], or 
by imprisonment for not more than ninety days, or both; provided, however, that acts or omissions 
made unlawful by this article [64-1-1 through 64-1-10 NMSA 1978] shall not be deemed to include 
any act or omission which violates the laws or lawful regulations of the United States; but it shall 
not be necessary'to allege or prove, as part of the case for the state, that the defendant is not ame- 
nable, on account of the alleged violation, to prosecution under the laws of the United States. That 


he is amenable to such prosecution shall be matter of defense, unless it affirmatively appear from 


the evidence adduced by the state. 


History: Laws 1929, ch. 71, § 10; C.S, 1929, § 12-110; 
1941 Comp., § 47-109; 1953 Comp,, § 44-1-9. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


64-1-10. Fees; disposition. 


ANNOTATIONS 


Am: Jur. 2d, A.L.R. and C.J.S. references. er 8A Am, 
Jur. 2d Aviation §§ 211 to 214, 217 to 223." . 
2A C.J.S, Aeronautics and Aerospace §§.282 to 288. 


The corporation commission [public regulation commission] shall charge and collect the follow- 
ing miscellaneous fees in connection with the administration of this act [64-1-1 through 64-1-10 


NMSA 1978]: | 
for filing aircraft common carrier application for authority to transport persons or property 
for lair wh, Ha departing. ch APIO oP TRE ATOR oes CS NS yin tar ree aes ri Liaerisst $10.00; 
for filing application for transfer of authority to operate aircraft... ieee $10.00; 


for furnishing copy of any record or order, 15 cents [($.15)} per one hundred words, or frac- 


tion thereof; 


for furnishing any other certificates not specifically provided for: .....0:..c:s.c0bsesecdreeed $2.00, 
All fees collected under the terms of this act by the corporation commission [public regulation 
commission] shall be remitted to the state treasurer and by him credited to the general fund. 


History: Laws 1929, ch. 71, § 11:as added by Laws 


1941, ch. 115, § 1; 1941 Comp,, § 47-110; 1953 Comp,, 
§ 44-1-10; Laws 1957, ch. 15, § 1. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
Laws 1998, ch. 108, § 80 provided that references to the 


state corporation commission be construed as references 


to the public regulation commission. 


64-1-11. Aviation Act; short title. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 2A 
C.J.S. Aeronautics and Aerospace §§.188, 189, 


Sections 64-1-11 through 64-1-17 NMSA 1978 may be cited as the "Aviation Act." 


History: 1958 Comp., § 44-1-10.1, enacted by Laws 
1963, ch. $14, § 1; 1977, ch. 250, § 12. 
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64-1-12. °Definitions. 
As used in the Aviation Act: 


A. "aircraft" means airplane and helicopter; 
B. "pilot" means any person participating in the operation of an aircraft while it is in flight; 
C. "passenger" means any person riding in an aircraft except a pilot; 
D. "department" means the state highway and transportation department; 
E. "division" means the aviation division of the department; 
F, "director" means the executive head of the division; and 
G. "secretary" means the executive head:of the department. 
» History: 19538. Comp., § 44-1-10.2, enacted by Laws ANNOTATIONS 
1963, ch, 314, § 2; 1977, ch. 250, § 13; 1987, ch. 268,°§ 7. 
The 1987 amendment, effective July 1, 1987, in Sub- Am. Jur. 2d, A.L.R. and C.J.S, references. — 8A'Am. 


Jur. 2d Aviation § 2. 


ion Di "state high d" preceding "t - 
section D inserted "state highway and" preceding "trans a uh ethene Agrosnkan ee ha 2 


portation" and, in Subsection G, deleted "of transporta- 
tion" following "secretary." 


64-1-13. Aviation division; powers and duties. 


The division shall: 

A. cooperate with all public and private agencies and organizations, state, {ea and federal, to 
encourage and advance aviation in this state; 

B. assemble and ‘distribute to the public information relating to aviation, landing fields, 
beacons and other matters pertaining to aviation and may accept federal money made available 
for the advancement of aviation; 

C. authorize expenditures of money from the state aviation fund for ‘construction, develop- 
ment and maintenance of public-use airport facilities, except airports serving regularly scheduled 
interstate airlines using aircraft with a maximum passenger capacity of more than one-hundred 
seats or a maximum payload capacity of more than twenty-five thousand pounds, including rural 
landing fields:and airstrips. Expenditures:shall be made according to the need for airport facilities 
as determined by the division; 

D.. operate under a director, appointed by the secretary, with the approval of the governor, who 
shall have an aviation background and meet other qualifications prescribed bythe Becare tay, 

E. establish policies for operation of the division; 

F.. promulgate rules for proper enforcement of pvteitiond laws, except for: woe pga to 
common carriers; 

G._ provide for a surety bond, paid from the state Habtion fund, issued — a pipiil seat 
company licensed to do business in New Mexico, in an amount set by the state board of finance, on 
a form approved by the attorney general, conditioned upon the faithful performance of the duliis 
of the personnel of the division who expend or authorize the expenditure of state funds; 

H. have the following powers with respect to state.airports: 

(1) the division may, on behalf of and in the name of the state, out of appropriations and 
other money made available for such purposes, plan, construct, enlarge, improve, maintain, equip 
and operate airports and air navigation facilities, including the construction, equipment, mainte- 
nance and operation at such airports of buildings and other facilities for the servicing of aircraft 
or for the comfort and accommodation of air travelers, For such purposes, the division may, in the 
name of the state, by purchase, gift, devise, lease or otherwise, acquire property, real or personal, 
or any interest in property, including easements in airport hazards or land outside the boundaries 
of an airport or airport site, as are necessary to permit safe and efficient operation of the airports 
or air navigation facilities, The division may enter into any. contracts necessary to the execution of 
the powers granted it by this paragraph; and 

(2). the division may accept, receive, receipt for, disburse and seed federal money and 
other money, public or private, made available to accomplish, in whole or in part, any of the pur- 
poses of this subsection. All federal money accepted under this subsection shall be accepted and 
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expended by the division upon such terms and conditions as are prescribed by the United States. 
The division, on behalf of the state, may enter into contracts with the United States or with any 
person that may be required in connection with a grant or loan of federal money for airport or air 
navigation facility purposes. All money received by the division pursuant to this subsection is ap- 
propriated for the purpose for which the money was made available, to be disbursed or expended 
in accordance with the terms and conditions upon which the money was made available; provided 
that nothing contained in this section shall affect the power of a local government to contract with 
the United States or any person in connection with a grant or loan of money for airports or air 
navigation facilities in accordance with the terms and conditions upon which the funds were made 
available; and 

I. have the power to engage in planning for the development of a system of public airports 
within thestate; > PMQONG ey We 5 bg 


History: 1953 Comp., § 44-1-10.5, enacted by Laws. Study grant. — Subsections A’and I of this section 
1968, ch, 314, § 5; 1966, ch. 39, § 1; 1970, ch, 49, § 1; make it apparent that the aviation board (now the,avia- 
1975, ch. 197, § 1; 1976, ch. 23, § 1; 1977, ch. 250, § 16; tion division) has the necessary power to make a grant 


1987, ch. 268, § 8; 2001, ch. 154, § 1; 2009, ch. 164, § 1. toa joint municipal-county organization to help finance a 

Cross references. — For additional powers and duties ‘planning and feasibility study regarding a proposed air- 
of the division, see 64-1-19 NMSA 1978, . port. 1971 Op, Att'y. Gen, No, 71-115, 

The 2009 amendment, effective July 1, 2009, in Third party beneficiary contract. — Grant of power 
Subsection C, after "passenger capacity of more than", | under Subsection H(2) of this section is broad enough to 
changed "sixty" to "one hundred" and after "payload ca- include power to make assurances on behalf of third par- 
pacity of more than", changed "fifteen" to "twenty-five". ties required by the Uniform Relocation Assistance and 

The 2001 amendment, effective July 1, 2001, in Sub- Real Property Policies Act of 1970 (42 U.S.C. 88 4601 to 
section C, increased the maximum passenger capacity 4655) in return for federal funds, 1971 Op. Att'y Gen. 
from thirty to sixty seats and increased the maximum No. 71-76, . : i 
payload capacity from seven thousand five hundred to fif- Power of localities to contract for federal funds. 
teen thousand pounds. M32 — The proviso in the last-sentence of Subsection H(2) of 

The 1987 amendment, effective July:1, 1987, in Sub- this section indicates that the legislature evidently’ as- 
section D deleted "of transportation" following "secretary" sumed that county and municipal governments have ple- 
and made minor changes in language and punctuation nary power to contract for federal funds. 1971 Op. Att'y 
throughout the section. Gen, No. 71-76. 

ia @ Am, Jur. 2d, A.L.R. and C.J.S. references, — 8A Am. 
ANNOTATIONS a Jur. 2d Aviation § 27, 
Acquisition of property. — This séction necessarily Construction and application of § 105 Airline Deregu- 


implies that the department of aviation (now the aviation lation Act (49 USCA’ § 41713), pertaining to preemption 
division of the department of transportation) may hold of authority over prices, routes, and services, 149 A.L.R. 
title by and through the state of New Mexico to those fa- Fed. 299. 9) - ial ; 

cilities whose acquisition with state funds is authorized. mi C.J.S. Aeronautics and Aerospace §§ 20, 28,38. 

1965 Op. Att'y Gen. No. 65-70. de. 


64-1-13.1. Air service assistance program created. 


An air service assistance program is created to provide assistance to airlines in the establish- 
ment of regional air service for small communities to and from hub airports in the southwest 
United States. The division shall administer the air service assistance program and shall establish 
regulations for eligibility for assistance, including the maximum amount a recipient may receive. 


History: Laws 1999, ch. 184, § 1. Emergency clauses. — Laws 1999, ch, 184, § 3 con- 
tained an emergency clause and was approved April 6, 


1999. 


64-1-14, Director; powers and duties. 


The director shall: 

A. be the executive officer of the division; 

B. with the consent of the secretary, employ necessary personnel; and 

C. administer the aviation laws of this state, except those relating to common carriers, and 
enforce the policies, rules and regulations of the division. 


131 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


64-1-15 AERONAUTICS 64-1-16 


History: 1953:Comp., § 44-1-10.6, enacted by Laws ANNOTATIONS 
1963, ch, 314, § 6; 1977, ch. 250, § 17; 1987, ch. 268, § 9. 
The 1987 amandineht effective July 1, 1987, deleted Am. Jur. 2d, A.L.R. and C.J.S,. references. — 8A Am. 


Jur, 2d Aviation § 27. 


i t . " | : " t, Ht 
sie nl re ee ay Mee 2A C.J.S, Aeronautics and Aerospace § 20. 


64-1-15. State aviation fund. 


A. There is created in the state treasury the "state aviation fund". All income to the state avia- 
tion fund is appropriated to the division. Earnings from investment of the fund shall be credited 
to the fund. 

B. The amounts distributed to the state aviation fund pursuant to Subsection C of Section 7- 
1-6.7 NMSA 1978 shall be used for the air service assistance program, including planning, pro- 
gram administration, construction, equipment, materials and maintenance of a system of airports, 
navigation aids and related facilities. All other amounts distributed to the state aviation fund, 
including collections by the division for aircraft registration pursuant to the Aircraft Registration 
Act [64-4-1 through 64-4-15 NMSA 1978], payments to the division pursuant to Sections 64-1-13 
and 64-1-19 NMSA 1978 and reimbursements to the division from federal aviation administration 
funds or from any other source shall be used for planning and program administration, construc- 
tion, equipment, materials and maintenance of a system of airports, navigation aids and related 
facilities. All expenditures shall be made in accordance with budgets approved by the department. 
Balances in the state aviation fund shall not be transferred and shall not revert to any other fund. 


History: 1958 Comp., § 44-1-10.7, enacted by Laws and equipment and maintenance of a system of airports 


1963, ch. 314, § 7; 1977, ch. 250, § 18; 1988, ch. 211, and related facilities; and that balances in the fund shall 
§ 39; 1989, ch. 158, § 1; 2001, ch. 198, § 2; 2007, ch. 297, not be transferred or revert to any other fund. 
§ 2; 2007, ch. 298,-§ 2; 2013, ch. 19, § 2. ; Laws 2007, ch. 297, § 2 and Laws 2007, ch. 298, § 2 en- 
Cross references. — For the Gasoline Tax Act, see 7- acted identical amendments to this section. 
13-1 NMSA 1978 et seq. The 2001 amendment, effective April 3, 2001, added 
The 2018 amendment, effective July 1, 2013, autho- the fifth sentence. 
rized the. use of state aviation funds for airports, naviga- The 1989 amendment, effective June 16, 1989, sub- 
tion aids and related facilities; and in Subsection B, in stituted "planning, construction and maintenance of a 
the first sentence, after "air service assistance program", system of airports, navigation aids and related facilities 
added "including planning, program administration, con- serving New Mexico" for "airport construction and main- 
struction, equipment, materials and maintenance of a sys- tenance based on need" in the next-to-last sentence, 
tem of airports, navigation aids and related facilities". | 
The 2007: amendment, effective July 1, 2007,. pro- ANNOTATIONS 
vided that earnings from investment of the fund shall be Am. Jur. 2d, A.L.R. and C.J.S. references. — 8A Am. 
credited to the fund; that amounts distributed to the fund Aurod hata § 48, 
shall used for planning and administration, construction 2A C.J.8. Aeronautics and Aerospace § 189. 


64-1-16. Landing fees. 


An airport facility that receives funds under the Aviation Act may charge landing fees for air- 
craft used in commercial activities for compensation or for general aviation aircraft that weigh 
more than twelve thousand five hundred pounds; provided that any landing fees shall be assessed 
and used in compliance with federal law. 


History: 1953 Comp., § 44-1-10.8, enacted by Laws The 2003 amendment, effective July 1, 2003, sub- 
1963, ch. 314, § 8; 1979, ch. 336, § 1; 2003, ch. 43, § 1; stituted "An airport facility that" for "No airport facility 
2019, ch. 250, § 1. which" at the beginning, inserted "not" following "Aviation 

The 2019 amendment, effective July 1, 2019, autho- . Act shall", and substituted "commercial activities for com- 
rized the imposition of landing fees for aircraft used in pensation" for "scheduled air service or commercial air- 
commercial activities for compensation or for general craft in excess of 18,000 pounds maximum gross weight" 
aviation aircraft over a certain weight; after "the Aviation at the end. 

Act", deleted "shall not" and added "may", after "landing 
fees for aircraft", deleted "except for aircraft", and after ANNOTATIONS 


"compensation", added "or for general aviation aircraft 


that weigh more than twelve thousand five hundred isting airport facility rather than one which is only 


pounds; provided that any landing fees shall be assessed : fasibili {aries Att! 
and used in compliance with federal law". eee Tarun YesieNeap ee eer en ope eee 


Restriction imposed. by. section presupposes ex- 
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Use of funds for feasibility study. — This section department of transportation), where no part of the grant 
would not prohibit landing fees for aircraft at a facility was used for the construction, development or operation of 
proposed to be built in the future, after a planning and the facility. 1971 Op. Att'y Gen. No. 71-115. 
feasibility study financed in part with a grant from the Am. Jur. 2d, A.L.R..and C.J.S, references. — 2A 
aviation department (now the aviation division of the C.J.S. Aeronautics and Aerospace §§ 188, 189. 


64-1-17. Airport facilities on private land. 


No money shall be expended under the Aviation Act for construction, development or mainte- 
nance of an airport facility located on private land, unless the landowner files a written agreement 
with the director permitting public use of the facility without limit as to time. ) 


History: 1953 Comp., § 44-1-10.9, enacted by Laws ANNOTATIONS 


1963, ch. 314, § 9; 1977, ch. 250, § 19. 
ua 89 re si Am. Jur. 2d, A.L.R. and C.J.S, references. — 2A 
C.J.S. Aeronautics and Aerospace § 57. 


64-1-18. Transfer of powers. 


All of the powers granted by law to the state corporation commission [public regulation com- 
mission] with regard to regulation and control of aircraft other than aircraft engaged as common 
carriers, are transferred to the division. 


History: Laws 1939, ch. 199, § 5; 1941 Comp., § 47- the corporation commission (now public regulation com- 
115; 1958 Comp., § 44-1-15; Laws 1963, ch. 314, § 10; mission) was to be stripped of its power over all aircraft, 
1977, ch. 250, § 20. Laws 1939, ch. 199, § 5, which originally enacted this 

Bracketed material,.— The bracketed material was section, transferring such authority to the former New 
inserted by the compiler and is not part of the law. Mexico aeronautic commission, violated and was in con- 

Laws 1998, ch. 108, §.80 provided that references to the travention of N.M: Const., art. IV, § 16, 1939-40. Op. Att'y 
state corporation commission be construed as references. __—-_ Gen. No. 39-3258. 
to the public regulation commission. 

ANNOTATIONS 


Title of enactment. — Since there was nothing in the 
title of Laws 1939, ch, 199, to intimate in the least that 


64-1-19. Aviation division; additional powers and duties. 


The division may: 

A. contract with any agency of the federal government to perform specified aviation services; 

B. accept federal grants for the administration and performance of such aviation services; 

C. employ necessary personnel and pay other administrative costs from federal grant funds 
in accordance with a budget approved by the department of finance and administration without 
regard to other restrictions or limitations imposed on the division's budget. 


History: 1953 Comp., § 44-1-15.1, enacted by Laws - ANNOTATIONS 


1975, ch. 197, § 2; 1977, ch. 250, § 21. 
Cross references. — For other powers and duties of Am. Jur. 2d, A.L.R. and C.J.S. references. — 8A Am. 


ivision, see 64-1-13 NMSA 1978. Jur, 2d Aviation § 27, 
Be ie 2A C.J.S. Aeronautics and Aerospace § 20. 


64-1-20. [Guests in aircraft; right of action for damages for injury, 
death or loss. |] 


No person riding in an aircraft as a guest, without payment for the ride or transportation, nor 
his personal representative in the event of the death of such guest, shall have a cause of action 
against any pilot or crewman of such aircraft or its owner or his employee or agent for injury, death 
or loss which occurs as a result of an accident unless such accident shall have been intentional on 
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AERONAUTICS 64-2-1 


the part of said owner or operator or caused by his heedlessness or his reckless disregard of the 


rights of others. 


History: 1953 Coiips § 44-1-16, enacted by Laws 
1968, ch. 196, § 1. 


ANNOTATIONS 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 

Law reviews. — For note, "McGeehan v. Bunch - 
Invalidating Statutory Tort Immunity Through a New 
Approach to Equal Protection Analysis," see'7 N.M.L. 
Rey. 251 (1977). 


64-1-21. Definition. | 


' Am. Jur, 2d, A.L.R. and C.J.S. references. — 8A Am. 


Jur, 2d Aviation §§ 123 to 126. 
Duty and liability to guest or passenger as to preflight 
inspection and maintenance of aircraft, 30 A.L.R.2d 1172. 
Liability for injury to guest in aeroplane, 40 A.L.R.3d 1117. 
Guest, statute: choice-of-law considerations in applica- 


~ tion of aviation guest statutes, 62 A.L.R.3d 1076. 


Guests: constitutionality of automobile and aviation 
guest statutes, 66 A.L.R.3d 532. 
2A C.J.S, Aeronautics and Aerospace §§ 250 to 281. 


In this act [64-1-21 through 64-1-23 NMSA 1978], "aircraft" means any contrivance now known 
or hereafter invented, used or designed for navigation of or flight i in the air, including a parachute 


or other contrivance designed for such navigation. 


History: 1953 Comp., § 44-1-17, Engst by, Laws 
1965, ch, 34, § 1. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 8A Am. 
Jur, 2d Aviation § 2. 
2A C.J.S. Aeronautics and Aerospace § 3. 


64-1-22. Unlawful interference with the flight of aircraft.. 


| Any person discharging’ a firearm or setting in flight any missile, projectile or object intended to 
strike or collide with any flying aircraft shall be guilty of unlawful interference with the flight of 


an aircraft. 


History: 1953 Comp., § 44-1-18, enacted by Laws 
1965, ch. 34, § 2. 


64-1-23. Penalty. 


ANNOTATIONS | 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 8A Am. 
Jur. 2d Aviation §§ 54 to 56, 59. 
2A C.J.S, Aeronautics and Aerospace §§ 285, 286, 


Whoever is convicted of unlawful interference with the fight ofan aircraft shall be guilty of a 


fourth degree felony. 


History: 1953 Comp., § 44-1-19, enacted by, Laws 
1965, ch. 34, § 3. 


ANN OTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. —_ ehpreal 
dur, 2d Aviation §§ 211, 212. 
2A C.J.S. Aeronautics and Aer iapbee " 285, 286. 


ARTICLE 2 
Airports 


Sec. 
64-2-1. Joint airport zoning board. 


64-2-1. Joint airport zoning board. 


Sec. 
64-2-2. Powers and duties of board. 


A. Whenever any political subdivision of the state owns and operates an airport which is lo- 
cated within the jurisdiction of any other political subdivision or whose approach plan area is 
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within the jurisdiction of any other political subdivision, the political subdivision owning and op- 
erating the airport may create a joint airport zoning board composed of two members appointed 
by the political subdivision owning and operating the airport, two members appointed by any 
political subdivision within whose jurisdiction the airport lies or the approach plan extends and 
one member selected by the other members within thirty days after the joint airport zoning board 
is created. 

B. Within sixty days of being requested in writing by the political subdivision which owns and 
operates an airport to appoint members to the joint airport zoning board, any political subdivision 
which has jurisdiction over the area where the airport is located or the approach plan area for the 
airport shall appoint the required two members to the joint airport zoning board. After the sixty 
day period has passed and until the required appointment is made, the failure of any political 
subdivision within whose jurisdiction the airport lies or the approach plan extends to appoint any 
members to the joint airport zoning board shall not invalidate any action taken by the joint airport 
zoning board to implement and enforce the municipal airport zoning laws. 


History: 1953 Comp., § 44-2-11, enacted by Laws 
1965, ch. 308, § 1; 1989, ch. 365, § 1. 

Cross references. — For the Municipal Airport Law, 
see 3-39-1 NMSA 1978 et seq. 

For the Municipal Airport Zoning Law, see 3-39-16 
NMSA 1978 et seq. 

For authority of boards of county commissioners to es- 
tablish airports, see 4-38-31 NMSA 1978, 

The 1989 amendment, effective June 16, 1989, added 
the subsection designations and, in Subsection B, added 
the present first sentence, while adding all of the language 
of the present second sentence preceding "the failure". 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 8A Am. 
Jur, 2d Aviation 8§ 48 to 54. 

Validity of municipal regulation of aircraft flight paths 
or altitudes, 36 A.L.R.3d 1814. 

Zoning regulations limiting use of property near airport 
as taking of property, 18 A.L.R.4th 542, 

Liability of owner of wires, poles, or structures struck by 
aircraft for resulting injury or damage, 49 A.L.R.5th 659. | 

2A C.J.S. Aeronautics and Aerospace § 58. 


64-2-2. Powers and duties of board. 


To protect the lives and property of the users of the airport and the occupants of the territory ad- 
jacent to the airport, the joint airport zoning board may exercise those powers and duties granted 
legislative bodies under the Municipal Airport Zoning Law [3-39-16 through 3-39-26 NMSA '1978] 
in conformity with the provisions of the Municipal Airport Zoning Law or Sections 3-21-1, 3-21-2 
and 3-21-5 through 3-21-11 NMSA 1978 insofar as it relates to compatible land use zoning around 
the airport. The area eligible for height, hazard and compatible land use zoning around the airport 
may not extend more than fifty thousand feet beyond any point on the perimeter of the area of 


land for the airport which is owned by the political subdivision which operates the airport. 


History: 1953 Comp., § 44-2-12, enacted by Laws 
1965, ch. 308, § 2; 1979, ch. 324, § 1; 1989, ch. 365, § 2. 

The 1989 amendment, effective June 16, 1989, added 
the second sentence, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 8A Am. 
Jur, 2d Aviation §§ 48, 54, 
2A C.J.S, Aeronautics and Aerospace § 58. 


ARTICLE 3 


Civil Air Patrol Division 


Sec. 
64-3-1. Repealed. 


64-3-1. Repealed. 


Repeals. — Laws 1987, ch. 318, § 98B repealed 64- 
3-1 NMSA 1978, as enacted by Laws 1949, ch. 147, § 1, 


Sec. 
64-3-2. Repealed. 


relating to creation of civil air patrol division, effective 
April 10, 1987. 
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64-3-2. Repealed. 


Repeals. — Laws 1987, ch. 318, § 98B repealed 64-3-2 
NMSA 1978, as enacted by Laws 1955, ch. 84, § 1, relating 


to cooperation with other agencies authorized, effective 
i 18; 1987. " 


ARTICLE 4 
Registration of Aircraft 


Sec... 

64-4-1. Short title. 

64-4-2. Purpose of act. 

64-4-3. Definitions. 

64-4-4, Aircraft registration. 

64-4-5, Time of registration; penalty. 


64-4-5.1. Unpaid registration fees; lien; hearing; seizure. . 


64-4-6. Action on application, 
64-4-7. Division duties, 


64-4-1. Short title. 


aio . : 
64-4-8. Rules and regulations. 
64-4-9, Duplicate certificates. 


, 64-4-10.. Transfer of registration. 


64-4-11. Registration fees. 

64-4-12, Aircraft dealer's and specialized-use license. 
64-4-13. Fraudulent applications, 
64-4-14, Disposition of fees, 

64-4-15. Exemptions, , 


Sections 64-4-1 through 64-4-15 NMSA 1978 may be cited as the "Aircraft Registration Act." 


History: 1953 Comp., ‘§ 44-5-1, enacted by Laws 
1965, ch. 122, § 1; 1977, ch. 250, § 22, 


64-4-2. Purpose of act. 


The purpose of this act [64-4-1 through 64-4-15.NMSA 1978] is to provide for registration and 
uniform taxation of aircraft based or hangared in New Mexico. 


History: 1953 Comp., § 44-5-2, enacted by Laws 
1965, ch. 122, § 2. 


ANNOTATIONS 


Aircraft of nonresident servicemen exempt. 
— Under New Mexico law, an aircraft is not defined by 


statute as a motor vehicle; hence, aircraft of nonresident ° 


servicemen. stationed in this state are exempt from the 


64-4-3. Definitions. 
As used in the ASrCPRS: Réatattation Act: 


provisions of the Aircraft Registration Act by virtue of the 
federal Soldiers' and Sailors’ Civil Relief Act (50 U.S.C. 


App, §§ 501 to 591), 1966 Op..Att'y Gen. No, 66-41 (ren- 


dered under prior law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. - — 8A Am. 
Jur, 2d Aviation § 27. © 

2A C.J.S, Aeronautics and Aerospace §§ 39. to 41, 189. . 


A. "division" means the aviation division of the state highway and transportation doparicent 

B. "director" means the executive head of the division; 

C. "maximum gross weight" means the manufacturer's gross weight according to the operating 
limitations placard of the aircraft, furnished by the federal aviation administration; and 

D. "specialized use" means use for commercial operations other than passenger carriage, in- 
cluding cargo hauling, crop dusting or spraying and forest fire-fighting use. 


History: 1953 Comp., § 44-5-3, enacted by Laws 
1965, ch. 122, § 3; 1970, ch. 50, § 1; 1971, ch. 150, § 1; 
1977, ch. 250, § 23; 1987, ch. 268, § 10. 

The 1987 amendment, effective July 1, 1987, in Sub- 
section A inserted "state highway and" preceding "trans- 
portation department.” 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 8A Am. 
Jur. 2d Aviation § 2. 
2A C.J.S. Aeronautics and Aerospace §§ 2 to 6. 
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64-4-4, Aircraft'registration. 


A. All aircraft based or hangared within this state shall be registered annually with the divi- 
sion, and a registration fee shall be.paid as approved in the Aircraft Registration Act. 

B. Aircraft that are within the;state for maintenance, overhaul, storage or repair, but that are 
habitually or permanently based in another)state, may be registered pursuant to the provisions of 
the Aircraft Registration Act. ) ) 


History: 1953 Comp., § 44-5-4, enacted by Laws Aircraft of nonresident servicemen exempt. 
1965, ch. 122, § 4; 1970, ch. 50, § 2; 1977, ch. 250, § 24; — Under New Mexico law, an aircraft is not defined by 
2008, ch, 224, § 1. statute as a motor vehicle; hence, aircraft of nonresident 

The 2008 amendment, effective July 1, 2008, added servicemen stationed in this state’ are exempt from the 
the Subsection A designation and added Subsection B. provisions of the Aircraft Registration Act by virtue of the 

federal Soldiers' and Sailors' Civil Relief Act (50 U.S.C. 
ANNOTATIONS App §§ 501 to 591), 1966.Op, Att'y Gen: No. 66-41 (ren- 

No formula for veterans' exemption. — Although dered under prior law). 
qualified veterans were theoretically entitled to soldiers’ Am. Jur. 2d, A.L.R. and C.J.S. references, — 8A Am. 
exemption under former 72-1-18, 1953 Comp., from some Jur, 2d Aviation §$ 31, 32, 
undetermined portion of the aircraft registration fee, 2A C.J.S, Aeronautics aid Aerospace §§ 39 to 41. 


where the legislature’ did not provide a formula for ap- ' 
plication of the exemption, the director had no power to 
invent such a formula. 1972 Op, Att'y Gen. No, 72-28. 


64-4-5. Time of registration; penalty. 


A. The owner or lessee of an aircraft, whichever is in Possession, shall register the aircraft 
prior to March 1 of each year. 

B,.. Any person who purchases, leases or otherwise acquires an aircraft or brings one into the 
state after March 1 shall register the aircraft within fifteen days after purchase, lease, acquisition 
or entering the state. 

C. Any owner or lessee who fails to comply with Subsection A or any person who fails to comply 
with Subsection B shall pay a fine equal to ten percent of the regular registration fee times each 
month or portion of a month the mepicmation fee is past due. 


History: 1953 Sokin § 44-5-5, enacted by Laws ANNOTATIONS 


1970, ch. 50, § 38. 
Repeals ‘and Heonnouhonte are orl ce 50, § 3, Am. Jur, 2d, A.L.R. and C.J.S. references, — 8A Am. 


Jur, 2d Aviation §§ 31, 32. 


repealed 44-5-5, 1953 C d t ti 
siyoead pe Se oer ney pectibrt 2A,C.J.S. Aeronautics and Aerospace §§ 282 to 288. 


effective January 1, 1972. 


64-4-5.1. Unpaid registration fees; lien; hearing; seizure. © 


A. The registration fee and any penalties that have accrued under the Aircraft Registration 
Act constitute a lien on the aircraft from the date the registration fee was due. The division ‘shall 
notify the registered owner of any aircraft required to be registered under that act by mailing a 
notice of intent to file a lien on any aircraft subject to a lien for nonpayment of aircraft registration 
fees, The registered owner shall have thirty days from the date ‘of the mailing of such notice to pay 
all outstanding fees, interest and penalties. The division may thereafter perfect the lien by filing a 
notice of lien in the office of the secretary of state and the federal aviation administration aircraft 
records center. The notice of lien shall be on a form prepared by the division and shall indicate the 
amount of the registration fee that was due, the date the fee was due and the fact that penalties 
will accrue monthly from that date. The lien shall have priority over any other lien or encum- 
brance perfected subsequent to the date the notice of lien was filed, except for liens for state taxes 
having a priority established by law. A copy of the notice of lien shall be filed with the division. The 
lien shall continue until the registration fee and accrued penalties are paid. Upon satisfaction of 
the lien, the division shall notify the registered owner of the release of lien and shall file a copy of 
such release in the office of the secretary of state in which the notice of lien was recorded. 
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B. After due notice and hearing to the registered owner, the division may bring an action in the 
magistrate court in the county in which the aircraft is found to collect the registration fee and ac- 
crued penalties by seizure of the aircraft from the person in possession and by sale as provided in 
Section 39-5-1 NMSA 1978. Prior to the hearing, the division shall notify all lienholders of record 
of the impending action. The costs of identifying these lienholders and of bringing such action in 
magistrate court may be added to the amount owed by the owner. The division shall promulgate 
rules and regulations to provide a hearing to any delinquent owner prior to seizure of any aircraft 
under this subsection. 


History: 1978 Comp., § 64-4-5.1, enacted by Laws 
1988, ch. 52, § 1; 1985, ch. 71, § 1. 


64-4-6, Action on application. 


Upon receipt of an application for registration of any aircraft and payment of the required fee, 
the division shall file the application, assign to the application and the aircraft to be registered 
a distinct number and register the application and the number in an index to be kept for that 
purpose. A number plate and certificate of registration bearing the same number assigned to the 
application shall be delivered to the owner or lessee of the aircraft without further expense to such 
applicant. The certificate of registration shall be carried in the aircraft at all times and the regis- 
tration number shall be conspicuously displayed on the.aircraft as may be required by appropriate 
rule of the director. | 


History: 1953 Comp., § 44-5-6, enacted by Laws ANNOTATIONS 
; S 6; 0 . 50, § 4:1 h, 250 I 
1AG5, ch; 122, §A3 A 07D) eb-i60..8.451 077) 6 a8 Am. Jur. 2d, A.L.R. and C.J.S. references, — 8A Am. 


dur, 2d Aviation §§ 31, 32. 
2A C.J.S, Aeronautics and Aerospace §§ 197 to 200, 


64-4-7. Division duties. 


The division shall prepare the applications for registration certificate [certificates] and regis- 
tration numbers to provide for a uniform, statewide registration of aircraft and shall keep i in the 
office of the division in Santa Fe a current index of aircraft registration. 


t 


History: 1958 Comp., § 44-5-7, enacted by Laws ANNOTATIONS 
1965, ch. 122, § 7; 1970, ch. 50, § 5; 1977, ch. 250, § 26. 

Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references, — 8A Am, 
inserted by the compiler and is not part of the law. Jur. 2d Aviation § 27. 


2A C.J.S, Aeronautics and Aerospace §§ 39 to 41. 


64-4-8, Rules and regulations. 


The director has the power to adopt reasonable rules and regulations for the purpose of imple- 
menting the Aircraft Registration Act. : 


History: 1953 Comp., § 44-5-8, enacted by Laws As legislature did not provide a formula for application 
1965, ch. 122, § 8; 1970, ch. 50, § 6; 1977, ch. 250, § 27. of soldiers’ exemption under former 72-1-18, 1953 Comp., 
to this act, director had no power to invent such a formula, 
ANNOTATIONS 1972 Op, Att'y Gen. No. 72-28. 
No authority to provide for exemptions. — Av- Am, Jur. 2d, A.L.R. and C.J.S. references. — 8A Am. 
thority to promulgate rules to implement the act does not Jur, 2d Aviation § 27. 
imply authority to promulgate regulations providing for 2A C.J.S, Aeronautics and Aerospace §§ 39 to 41, 


exemptions from the assessments imposed thereby. 1972 
Op. Att'y Gen. No. 72-28. 
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64-4-9. Duplicate certificates. 


Duplicate certificates of registration may be obtained upon proof of loss or destruction of the 
original by application therefor to the division and a payment of one dollar fifty cents ($1.50) for 
each additional certificate. 


History: 1953 Comp., § 44-5-9, enacted by Laws ANNOTATIONS 


1965, ch. 122, § 9; 1970, ch. 50; § 7; 1977, ch. 250, § 28. 
sigh : hd vi ‘i $ Am. Jur. 2d, A.L.R. and C.J.S. references. — 8A Am. 
Jur, 2d Aviation §§ 31, 32. 


64-4-10. Transfer of registration. 


Whenever the owner or lessee of a registered aircraft transfers his title or interest thereto, the 
registration certificate and number, issued for such aircraft shall remain with said aircraft. Upon 
a transfer or assignment of title or interest the owner or lessee shall endorse such assignment 
upon his certificate of registration, which statement shall be verified under oath by such owner or 
lessee. The owner or lessee shall deliver the certificate of registration and registration number to 
the purchaser or transferee at the time of delivery of the aircraft. If an aircraft is not registered 
at the time of purchase or lease, even though the aircraft may have been purchased within the 
state, new or used, the purchaser shall register it as provided herein. 


History: 1953 Comp., § 44-5-10, enacted by Laws ANNOTATIONS 


oft ella pene ae Am. Jur. 2d, A.L.R. and C.J.S8. references. — 8A Am. 
Jur, 2d Aviation §§ 31, 32. 
2A C.J.S, Aeronautics and Aerospace § 191. 


64-4-11. Registration fees. 


A. The division shall collect the following registration fees: 

(1) when the model of the aircraft.is one year or less old immediately prior to the year for 
which it is being registered, two cents ($.02) a pound of manufacturer's maximum gross weight; 

(2) when the model of the aircraft is two years old immediately prior to the year for which 
it is being registered, one and three-fourths cents ($.0175) a pound of manufacturer's maximum 
gross weight; 

(3) -.when the model of the aircraft is three years old immediately prior to the year for 
which it is being registered, one and one-half cents ($.0150) a pound of manufacturer's maximum 
gross weight; | 

(4) _ when the model of the aircraft is four years old immediately prior to the year for which 
it is being registered, one and one-fourth cents ($.0125) a pound of manufacturer's maximum gross 
weight; 

(5) when the model of the aircraft is five years or more old immediately prior to the year 
for which it is being registered, one cent ($.01) a pound of manufacturer's maximum gross weight; 

(6) surplus military aircraft over five years old from date of manufacture, one cent ($.01) a 
pound of military placarded or certificated gross weight; and 

(7) hot air mags a flat fee of ten dollars ($10.00) regardless of the age and weight of 
aircraft. 

B. The fees charged in Subsection A of this section shall not exceed three hundred dollars 
($300) per engine regardless of the weight or age of the aircraft. 

C. The fees set by this section are in lieu of all personal property taxes on aircraft authorized 
by any law of this state. Registration certificates for part of the year issued after duly 1 shall be 
issued at the rate of fifty percent of the annual fee. 


History: 1953 Comp., § 44-5-11, enacted by Laws Repeals and reenactments. — Laws 1978, ch. 43, 
1978, ch. 43, § 1; 2008, ch. 224, § 2. § 1, repealed 44-5-11, 1953 Comp. (former 64-4-11 NMSA 
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1978), and enacted a new section, effective March 31, ($10.00)""in Paragraph A(7); added present Subsection B 
1978. and redesignated former Subsection B as Subsection C; 

The 2003 amendment, effective July 1, 2003, substi- | . and substituted "after July 1" for "after the first day of 
tuted "regardless" for "irrespective" following "ten dollars © July" following "year issued after" in Subsection C. 


64-4-12. Aircraft dealer's and specialized-use license. 


Any dealer in new or used aircraft, or both, who holds such aircraft for resale and operates them 
primarily for purposes incident to a resale, or owner or lessee of specialized-use aircraft, may ap- 
ply to the division for a dealer's or a specialized-use license. Upon such application, the division 
shall issue an aircraft dealer's or a specialized-use license to the applicant for an annual fee of fifty 
dollars ($50.00). The dealer's or the specialized-use license shall be in lieu of-all other licenses and 
personal property taxes upon such aircraft owned or held for resale by the dealer or specialized-use 
operator within this state so long as they are kept for specialized use or for resale. This does not 
prohibit the registering of all such aircraft as. otherwise fe dee in the Aircraft Registration Act. 


History: 1953 Comp., § 44-5-12, enacted by Laws —o ANNOTATIONS 


1965, ch. 122, § 12; 1970, ch. 50, § 9; oil ch, 250, § 30. ee var 2d, ALR. and CS. pew Samar wer Ws 
Jur, 2d Aviation 8§ 31, 32. 
e VAS 2A C.J.S. Aeronauties and Aerospace § 25. 


64-4-13. Fraudulent applications. 


Any person who fraudulently uses a false or fictitious name in any application for aircraft regis- 
tration or knowingly makes a false statement or knowingly conceals a material fact or otherwise 
commits a fraud in any such application shall upon conviction, be guilty of a misdemeanor. 


History: 1953 Comp., § 44-5-18, enacted by Laws »> ANNOTATIONS 


, ch. : 
eae yemka S| _ Am, Jur, 2d, A.L.R, and C.J.8, references, — 8A. Am, 
Jur, 2d Aviation $$ 211,212," 
2A CS. ‘Aeronautics and Aerospace §§ 285, 286. 


64-4-14, Disposition of fees. | 


A. Except as provided in Subsection B of this section, all fees collected under the provisions of 
the Aircraft Registration Act Hall be remitted to the state treasurer by the division for credit to 
the state aviation fund. 

B. Eighty percent of registration fees collected with respect to aircraft registered pursuant 
to Subsection B of Section 64-4-4 NMSA 1978 and that are located on airports owned by a local 
government shall be distributed to the local government. The fees so distributed shall be used by 
the local government for airport upgrades, including repair, reconstruction and maintenance of 
runways and related facilities. Local government funding to the airport shall not be replaced i in 
whole or in part by this distribution, ’ 


History: 1953 Comp., § 44-5-14, enacted by Laws — The 2003 amendment, effective July 1, 2003, added 
1965, ch. 122, § 14; 1970, ch. 50, § 10; 1977, ch. 250, > the Subsection A designation; added "Except as provided 
§ 31; 20083, ch, 224, § 38. in Subsection B of this section" at the beginning of Sub- 


section A; and added Subsection B, 


64-4-15, Exemptions. 


The provisions of this act [64-4-1 through 64-4-15. NMSA 1978] shall not apply to the following: 
A. Public aircraft. Any aircraft owned by the state or any political subdivision thereof, or any 
aircraft of the United. States government, 
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B. Nonresident aircraft. Any aircraft having a habitual situs or permanent base in another 
state, provided the registration requirements of such state, if any, have been complied with, with 


respect to such aircraft. 
History: 1953 Comp., § 44-5-15, enacted by Laws 
1965, ch. 122, § 15. 
ANNOTATIONS 


Servicemen. — Aircraft of nonresident servicemen 
stationed within this state are exempt from the provisions 


Soldiers' and Sailors’ Civil Relief Act (50 U.S.C. App. 
8§ 501 to 591), 1966 Op. Att'y Gen. No. 66-41 (rendered 
under prior law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 8A Am. 
Jur. 2d Aviation §§ 31, 32. 

2A C.J.S. Aeronautics and Aerospace § 25. 


of the Aircraft Registration Act by virtue of the federal 


ARTICLE 5 
| Salvage of Crashed Aircraft 


Sec. 4 oo: Sees 
64-5-1. Abandonment of crashed aircraft. 64-5- 4, Authority to contract ooh the United States. 
64-5-2. Issuance of salvage permits. 
64-5-3. Salvage of crashed aircraft; liability for damage 
to land; termination of permits. 


64-5-1. Abandonment of crashed aircraft. 


Any aircraft which has crashed and which has ‘not been removed from the site of the érasi is 
conclusively presumed to be abandoned by the owner if: 
A. one year has elapsed from the time that the aircraft was released to the owner by the 
federal agency responsible for investigating the crash; and 
B. the owner is not currently and actively engaged in the removal of the aircraft. 


History: 1953 Comp., § 44-6-1, enacted by Laws 


ANNOTATIONS _ 
1975, ch. 18, § 1. arty 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 2A 
C.J.S. Aeronautics and Aerospace § 4, 


64-5-2. Issuance of salvage permits. 


A. The aviation division of the transportation department [department of transportation] 
may issue a salvage permit for the salvaging and removal of any crashed aircraft which it finds to 
be abandoned. The permit shall be issued pursuant to rules and regulations promugeted by the 
aviation division; provided that: 

(1) no permit shall be issued if the owner or the lessee of the land on n which the crashed 
aircraft is located has already removed the aircraft or is currently and actively engaged in such 
removal; 

(2) no permit shall be issued until thirty days after notice has been given to the owner of 
the aircraft and the owner or the lessee of the land on which the aircraft is located and if either 
requests a hearing within thirty days after such notification, then no permit shall be issued until a 
hearing has been held by the aviation division, at which all parties shall have a full and adequate 
opportunity to be heard; a finding of fact made and a determination that such permit should be 
issued or denied; . 

(3) no permit shall be issued until a bond is filed with the division, in the name of the 
owner or the lessee of the land on which the crashed aircraft is located, in an amount and on a 
form approved by the aviation division, issued by a corporate surety company licensed to do busi- 
ness in New Mexico and conditioned upon the salvaging and removing of the crashed aircraft 
without damage to property, unless the necessity of the bond is waived, in Watling, by the owner or 
lessee of the land; and 
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(4). no permit shall.be issued to a holder of a prior terminated salvage permit for the same 
crashed aircraft. 
B. The holder of a valid permit has title to the crashed aircraft specified therein free Boas all 
claims of the owner, of any holders of a prior terminated permit, of the owner or lessee of the land 
on which the aircraft is located and of all persons claiming through or: under them. 


History: 1958 Comp., § 44-6-2, enacted by Laws Bracketed material. — The bracketed material was 
1975, ch. 18, § 2; 1977, ch. ig § 32, inserted by the compiler and is not part of the law. 


64-5-3. kines Bs of crashed aircraft; liability for dante to land; 
termination of permits. 


A. Any person who has been issued a valid salvage permit by the aviation division may, within 
sixty days after the date of issuance of the permit, enter any land specified therein for the specific 
purpose of salvaging and removing the crashed aircraft specified therein. 

B. Any person entering land under Subsection A of this section shall be strictly liable to the 
owner or lessee of the land, whichever is in possession, for any damages caused by the entry or 
removal. 

C. After removing the aircraft within six months from the date Ait permit was issued, the 
permit holder has title to the aircraft free from all claims of the previous owner, of any holders of 
a prior terminated permit, of the owner or lessee of the land on which the aircraft was located and 
of all persons claiming through or under them. The salvage permit and a notarized statement cer- 
tifying that the terms and conditions.under which the permit was issued have been fulfilled shall 
constitute valid evidence of title. 

D. Ifthe crashed aircraft, specified in any salvage ate sued ty the aviation fore is not 
removed within six months from the date. of the issuance of the 9 cReRsOAty then the. permit shall be 
automatically terminated and invalid. : ) 


History: 1953 Comp., § 44-6-3,.enacted by Laws 
1975, ch. 18, § 3; 1977, ch. 250, § 33. 


64-5-4. Authority to contract with the United States. 


The aviation division may enter into contracts and agreements with the United States govern- 
ment relating to the salvaging and pomoval of crashed aircraft which are owned by the United 
States government. 


History: 1953 Comp., § 44-6-4, enacted by Laws 5 Fi 
1975, ch. 18, § 4; 1977, ch. 250, § 34. 


ARTICLE 6 
Rural Air Service Enhancement — 


Sec. 7 Sec, 

64-6-1. Short title. 64-6-4. Grant upplieationg ee 

64-6-2. Definitions. 64-6-5,° Rural air service enhancement fund; created. 
64-6-3. Rural air service enhancement grant program. 


64-6-1. Short title. 
This act [64-6-1 to 64-6-5 NMSA 197 3] moby be cited : as the "Rural Air eteine Enhancement Act". 


History: Laws 2021, ch. 47, § 1. Effective Waves: — Laws 2021, ch. 47, § 6 ride Laws 
2021, ch. 47, § 1 effective July 1, 2021, 
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64-6-2. Definitions. 


As used in the Rural Air Service Enhancement Act: 

A. "air route" means any scheduled operation or public charter; 

B.. "charter flight". means a flight operated under the terms of a charter contract between a 
direct air carrier and the carrier's customer. "Charter flight" does not include scheduled air trans- 
portation, scheduled foreign air transportation or nonscheduled cargo air transportation, sold on 
an individually ticketed or individually waybilled basis; 

C. "department" means the department of transportation; 

D. "director" means the director of the division; 

EK. "division" means the aviation division of the depariment: 

F, "expanded air route” means an air route served by the rural air service enhancement grant 
program that expands passenger capacity or the number of scheduled operations or public charter 
flights from what was served at the time a grant was made; 

G... "minimum revenue guarantee". means the amount of money guaranteed. by a municipality 
or county to be earned by an airline providing scheduled air services to and from that municipal- 
ity or county, which is the difference between the minimum flight. charge revenue specified in the 
contract between the municipality or county and;the airline and the amount of actual flight charge 
revenue received by the airline that is less than that contractual amount; 

H. "new air route" means an air route to be served by the rural air service enhancement grant 
program that was not served prior to January 1, 2021; 

I, “public charter" means a one-way.or round-trip charter flight to be performed by one or more 
direct air carriers thatis arranged and sponsored by a charter operator; and 

J. "scheduled operation" means any common carriage passenger-carrying operation for com- 
pensation or hire conducted by an air carrier for which the air carrier or the air carrier's represen- 
tatives offers in advance the departure location, departure time and arrival location. 


History: Laws 2021, ch, 47, § 2; 2022, ch. 11, $1, _new Subsections A and B and redesignated. former Sub- 

The 2022 amendment, aftéative May'18, 2022, defined sections A through C as Subsections C through E, respec- 
"air route", "charter flight", "expanded air route", "new “tively; added a new Subsection F and redesignated former 
air route", "public charter", and "scheduled operation", as , Subsection D as Subsection G; and added Subsections H 
used in the Rural Air Service Enhancement Act; added through J. 


64-6-3. Rural air service enhancement grant program. 


A. The "rural air, service enhancement grant PIRERARD i, is erpated in the GNISIOR to be admin- 
istered by the director, ib 
B.’ The director shall: 
(1) establish and publish deadlines and guidelines for the submission of pagan’ applica- 
tions; 
(2) develop prnesdutes for receipt, review and approval of grant applications; 
(3) receive, review and approve grant applications; 3 
».. (4) monitor:municipalities' and counties' use of grant money by reviewing annual reports 
submitted to the director to ensure that grants are used:consistently with the terms of the grant 
awards; 
(5) establish grant reporting requirements that meet:the general purpose of the Rural Air 
Service Enhancement Act; and 
(6) perform other duties as necessary to carry out the provisions of the Rural Air Service 
Enhancement Act. 
_C... Each fiscal year, competitive grants for minimum revenue guarantees shall be awarded to 
applicants for the sole purpose of funding rural air service enhancement grants. 
D. The director shall award grants to applicants through a competitive process and based upon 
the following criteria: 
(1) the demand for service on the prpoed new air routes or expanded air routes; 
(2) the economic impact on the municipality or county of the proposed new air routes or 
expanded air routes; and 
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(8) the feasibility of a common carrier licensed by the state servicing proposed new air 
routes or expanded air routes. 

E. Applicants shall meet the following minimum criteria to be eligible for a grant: 

(1) municipalities or counties shall have a minimum population of twenty thousand per- 
sons residing within a ee radius of the airport unless the municipality or county has exist- 
ing air routes; 

(2) aircraft to be used to service proposed new air routes or expanded air routes served by 
the rural air service enhancement grant program ibis have a passenger capacity of not more than 
thirty persons; and 

(3) minimum matching funds from a midnieipihity or county shall be: 

(a) ten percent if the municipality or county has no existing scheduled air routes at 
the time of application; and 

(b) twenty percent if the municipality or county has existing scheduled air routes at 
the time of application. 

F. Individual grants awarded through the rural air service enhancement grant Hea 
shall not: 

(1) exceed two million two hundred fifty thousand dollars ($2,250,000) per year for mu- 
nicipalities or counties with existing scheduled air routes; 

(2) exceed two million seven hundred fifty thousand dollars ($2,750,000) per year for mu- 
nicipalities or counties not served by existing scheduled air routes; or © 

(8) be used for infrastructure improvement. 

G. Individual grants awarded through the rural air service enhancement grant program shall 
cover a time frame of at least two years. If funds are available in the rural air service enhancement 
fund, the director may extend the’ term of an existing grant up to three additional years. 

H. No more than ten percent of the balance of the rural air service enhancement fund on 
July 1 of any year may be used by the division for infrastructure improvements associated with 
individual grants awarded through the rural air service enhancement grant program. 

I. Funds received through individual grants awarded through the rural air service enhance- 
ment grant program shall be expended by the grantee municipality or county only to. airlines that 
have been selected through a competitive process pursuant to the Procurement Code [13-1-28 to 
13-1-199 NMSA 1978]. 


History: Laws 2021, ch. 47, § 3; 2022, ch. 11, § 2. in Subparagraph E(8)(a), after “existing scheduled air", 

The 2022 amendment, effective May 18, 2022, ex- ‘deleted "service" and added "routes", and in Subpara- 
panded the eligibility for rural air service enhancement graph E(3)(b), deleted "fifty" and added "twenty", and af- 
grant program, increased the maximum amount of rural ter “existing scheduled air", deleted "service" and added 
air service enhancement grants, and authorized the di- "routes"; in Subsection F, Paragraph F(1), after "exceed", 
rector of the aviation division of the department of trans- deleted "one million two hundred fifty thousand dol- 
portation to extend the time frame of existing grants; in lars ($1,250,000)" and added "two. million two hundred 
Subsection D, Paragraph D(1), after "proposed", added fifty thousand dollars ($2,250,000)", and after "exist- 
"new air routes or expanded", in Paragraph D(2), after ing scheduled air", deleted "service" and added "routes", 
"proposed new", added "air routes or expanded", and in in Paragraph F(2), after "exceed", deleted "one million 
Paragraph D(3), after "proposed new", added "air routes seven hundred fifty thousand dollars ($1,750,000)" and 
or expanded"; in Subsection E, Paragraph E(1), after "ex- added "two million seven hundred fifty thousand dollars 
isting", deleted "scheduled air service" and added "air ($2,750,000)", and after “existing scheduled air", deleted 
routes",.in. Paragraph E(2), after "proposed new", added "service" and added "routes"; and in Subsection G, added 
"air routes or expanded", after "not more than", deleted "If funds are available in the rural air service enhance- 
"nine" and added "thirty", deleted Paragraph E(3) and ment fund, the director may extend the term of an exist- 


redesignated former Paragraph E(4) as Paragraph H(3), ing grant up to three additional years.". 


64-6-4. Grant applications. 


A municipality or county may submit an application to the director for a rural air service en- 
hancement grant. An applicant shall comply with deadlines and guidelines published by the direc- 
tor. A grant application shall include: 

A. a description of the facility that will serve the proposed new air routes or expanded air 
routes; 

B.- an estimate of the demand for the proposed new air routes or expanded air routes; 
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C. identification of the air common carrier that will service the proposed new air routes or ex- 
panded air routes and the aircraft to be used on the proposed air routes; 

D. a description of existing air routes serving the applicant; 

E. a description and schedule of the proposed new air routes or expanded air routes to serve 
the applicant; 

F. ajustification for the proposed air routes; 

G. the requested grant amount and the amount of any matching funds; and 

H. the time frame for a commitment to subsidize the proposed new air routes or expanded air 
routes. . 


History: Laws 2021, ch. 47, § 4; 2022, ch. 11, § 3. and added "proposed", and after the next occurrence of 

The 2022 amendment, effective May 18, 2022, revised "air", deleted "service"; in Subsection D, after "existing", 
the required contents of a grant application; in Subsec- deleted "scheduled" and after "air", deleted "service"; in 
tion A, after "proposed new", deleted "scheduled" and Subsection EH, after "proposed new", deleted "scheduled" 
added “air routes or expanded", and after the next oc- and added "air routes or expanded", and after the next 
currence of "air", deleted "service" and added "routes"; in occurrence of "air", deleted "service"; in Subsection F, af- 
Subsection B, after "proposed new", deleted "scheduled" ter "justification for the", deleted "new", after "proposed", 
and added "air routes or expanded", and after the next oc- deleted "scheduled", and after "air", deleted "service"; and 
currence of "air", deleted "service"; in Subsection C, after in Subsection H, after "the proposed new", deleted "sched- 
"proposed new", deleted "scheduled" and added "air routes uled" and added "air routes or expanded", and after "air", 
or expanded", after the next occurrence of "air", deleted deleted "service". 


"service", after "used on the", deleted "new scheduled" 


64-6-5. Rural air service enhancement fund; created. 


A. The "rural air service enhancement fund" is created as a nonreverting fund in the state 
treasury. All appropriations, gifts, devises, grants and donations received shall be deposited in the 
fund. Money in the fund is appropriated to the division for the purpose of carrying out the rural 
air service enhancement grant program and related infrastructure improvements pursuant to the 
provisions of the Rural Air Service Enhancement Act. 

B. The fund shall be administered by the division. Disbursements from the fund shall be made 
only upon warrant drawn by the secretary of finance and administration pursuant to vouchers 
signed by the director or the director's designee for the purpose of carrying out the rural air service 
enhancement grant program and related infrastructure improvements pursuant to the provisions 
of the Rural Air Service Enhancement Act. 


History: Laws 2021, ch, 47, § 5; 2022, ch. 11, § 4. after "is created", added "as a nonreverting fund", and de- 
The 2022 amendment, effective May 18, 2022, clari- leted the last sentence of the subsection, which provided 
fied that the rural air service enhancement fund is a non- "Money in the fund shall not revert at the end of a fiscal 
reverting fund in the state treasury; and in Subsection A, year.", 
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CHAPTER 65 


Motor Carriers 


Art. 
1. Motor Transportation, 65-1-1 to 65-1-45 
2. Motor Carrier Regulation, Repealed 
2A. Motor Carrier Act, 65-2A-1 to 65-2A-41 
3. Motor Carrier Safety, 65-3-1 to 65-3-14 


4. Motor Carrier Transportation Agents, Repealed 
5. Procedures for Vehicles Entering or Leaving State, 65-5-1 to 65-5-5 


6. Ambulance Standards, 65-6-1 to 65-6-6 


7. Transportation Network Company Services, 65-7-1 to 65-7-22 


ARTICLE 1 


Motor Transportation 


Sec. 

65-1-1. Short title. 

65-1-2. Definitions. 

65-1-3. Public policy. 

65-1-4, 65-1-5. Repealed. 

65-1-6. Field enforcement of Motor Transportation Act 
and Motor Carrier Act and rules, 

65-1-7,. Repealed. 

65-1-8. Repealed. 

65-1-9, Department to enforce laws. 

65-1-10. Repealed. 

65-1-11. Ports of entry. 

65-1-12. Recompiled. 

65-1-12.1. Recompiled. 

65-1-13 to 65-1-22. Recompiled. 

65-1-23. Repealed, 

65-1-24. Recompiled. 

65-1-25, Repealed. 

65-1-25.1. Reserved. 

65-1-25.2. Recompiled. 

65-1-26. Documents; required in each commercial motor 
carrier vehicle; detention of vehicles. 

65-1-27. Hearings; attendance. 

65-1-28. Payment by credit card; bevannl services; fees; 
appropriations. 


65-1-1. Short title. 


Sec. 

65-1-28.1. Special methods of payment. 

65-1-29. Disposition of certain money collected. 

65-1-29.1. Receipts; disbursements. 

65-1-30. Reciprocity commission; saving clause; transfer 
of records. 

65-1-31. Repealed. 

65-1-32, Reciprocity. policy. 

65-1-32.1. Reciprocity. 

65-1-33. Negotiation of reciprocal agreements; propor- 
tional registration rules. 

65-1-34. Repealed. 

65-1-35. Duplicate records, 

65-1-86. Penalty for violations of act. 

65-1-36.1; -Civil penalty for bad checks. 

65-1-37. Recompiled. 

65-1-38. Repealed. 

65-1-39. Repealed. 

65-1-40. Repealed. 

65-1-41, Repealed. 

65-1-42, Repealed. 

65-1-43. Repealed. 

65-1-44, Repealed. 

65-1-45. Repealed. 


Chapter 65, Articles 1,3 and 5 NMSA 1978 may be cited as the Motor Transportation Act. 


History: 1978 Comp., § 65-1-1, enacted by Laws 
1989, ch. 201, § 1. 

Repeals and reenactments. — Laws 1989, ch. 201, § 
1 repealed former 65-1-1 NMSA 1978, and enacted a new 
section, effective July 1, 1989. 


65-1-2. Definitions. 
As used in the Motor Transportation Act: 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 13 Am. 
Jur, 2d Carriers § 20. 

Liability of land carrier to, passenger who becomes vic- 
tim of third party's assault. on or about carrier's vehicle or 
premises, 34 A.L.R.4th 1054. ' 

60:C.J.S. Motor Vehicles §§ 44, 45. 


A. "combination" means any connected assemblage of,a motor vehicle and. one or more semi- 
trailers, trailers or semitrailers converted to trailers by means of a converter gear; 
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B. "combination gross vehicle weight" means the sum total of the gross vehicle weights of all 
units of a combination; 

C. "commercial motor carrier vehicle" means a self-propelled or towed vehicle, other than spe- 
cial mobile equipment, used on public highways in commerce to transport passengers or property 
when the vehicle: 

(1) is operated interstate and has a gross vehicle weight rating or gross combination 
weight rating, or gross vehicle weight or gross combination weight, of four thousand five hundred 
thirty-six kilograms, or ten thousand one pounds or more; or is operated only in intrastate com- 
merce and has a gross vehicle weight rating or gross'combination weight rating, or, gross vehicle 
weight or gross combination weight, of twenty-six thousand one or more pounds; 

(2) is designed or used to transport more than eight passengers, including the driver, and 
is used to transport passengers for compensation; 

(3) is designed or used to transport more than fifteen passengers; including the driver, and 
is not used to transport passengers for compensation; or 

(4) is used to transport hazardous materials of the type or uatiy requiring place 
under rules prescribed by applicable federal.or state law; 

D. "converter gear" means any assemblage of one or more axles with a fifth wheel mounted 
thereon, designed for use in a combination to support the front end of a semitrailer but not perma- 
nently attached thereto. A "converter gear" shall not be considered a vehicle as that term is used 
in Chapter 66 NMSA 1978, but its weight shall be included in declared gross weight; 

EK. "declared gross weight" means maximum gross vehicle weight or combination gross.vehicle 
weight at which a vehicle or combination will be operated during the registration period as de- 
clared by the registrant for registration and fee purposes. The vehicle or combination shall have 
only one "declared gross weight" for all operating considerations; 

F. "department", without modification, means the department of Rubia safety, the secretary of 
public safety or any employee of the department exercising authority lawfully delegated to that 
employee by the secretary;. 

G. "director" means the secretary; ; 

H. "division" means the New Mexico state police division of the department; 

I. “evidence of registration" means documentation issued by the taxation and revenue depart- 
ment identifying a motor carrier vehicle as being registered with New Mexico or documentation is- 
sued by another state pursuant to the terms of a multistate agreement on registration of vehicles 
to which this state is a party identifying a motor carrier vehicle as being registered with that 
state; provided that evidence of payment of the weight distance tax and permits obtained under 
either the Special Fuels Supplier Tax Act [Chapter 7, Article 16A NMSA 1978] or Trip Tax Act 
[Chapter 7, Article 15 NMSA 1978] are not "evidence of registration"; 

J. "field enforcement" or "in the field".means patrolling of the highway, stopping of commercial 
motor carrier vehicles or establishing ports of entry and roadblocks for the ee of checking 
motor carriers and includes similar activities; 

K. "freight trailer" means any trailer, semitrailer or pole trailer drawn by a truck tractor or 
road tractor and any trailer, semitrailer or pole trailer drawn by a truck that has a gross vehicle 
weight of more than twenty-six thousand pounds, but the term does not include house trailers, 
trailers of less than one-ton carrying capacity used to transport or epee or fertilizer trailers of less 
than three thousand five hundred pounds empty weight; 

L... "gross vehicle weight" means the welsnt of a vehicle without ead plus the weight of any 
load thereon; 

M. “motor carrier" means any'person that. owns, controls, operates or manages any motor vehi- 
cle with gross vehicle weight of twelve thousand pounds or more that is used to transport persons 
or property on the public highways.of this state; 

N. "motor vehicle" means any vehicle or device that is propelled by an internal combustion en- 
gine or electric motor power that is used or may be used on the public highways for the purpose of 
transporting persons or property and includes any connected trailer or semitrailer; 

O. "one-way rental fleet" means two or more vehicles each having a ‘gross vehicle weight of un- 
der twenty-six thousand one‘pounds and rented to the public without a driver; 
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P. "person" means any individual, estate, trust, receiver, cooperative association, club, corpora- 
tion, company, firm, partnership, joint venture, syndicate or other association; "person" also means, 
to the extent permitted by law, any federal, state or other governmental unit or subdivision or an 
agency, department or instrumentality; "person" also includes an.officer or‘employee of a corpora- 
tion, a member or employee of a partnership or any individual who, as such, is under a duty to 
perform any act in respect of which a violation occurs; 

Q. "properly registered" means bearing the lawfully issued and currently valid evidence of reg- 
istration of this or another jurisdiction, regardless of the owner's residence, except in those cases 
where the evidence has been procured by misrepresentation or fraud; 

R. "public highway" means every way or place generally open to the use of the public as a 
matter of right for the purpose of vehicular travel, even though it may be temporarily closed or 
restricted for the purpose of construction, maintenance, repair or reconstruction; 

S. "secretary" means the secretary of public safety and, except for the purposes of Section 65-1- 33 
NMSA 1978, also includes a deputy secretary and any division director delegated by the secretary; 

T. "state" or "jurisdiction" means.a state, territory or possession of the United States, the Dis- 
trict of Columbia, the commonwealth of Puerto Rico, a foreign country or a state or province of a 
foreign country; and 

U... "utility trailer", means any trailer, semitrailer or pole trailer and. includes house trailers 
that exceed neither eight feet in width nor forty feet in length, but:does not include freight trailers, 
trailers of less than one-ton carrying capacity used to transport animals or fertilizer trailers of less 
than three thousand five hundred pounds empty weight. 


History: 1953 Comp., § 64-34-2, enacted by Laws to the definition of "preceding year", and redesignated 
1978, ch. 19, § 1; 1987, ch. 268, § 11; 1992, ch. 106, § 1; former Subsections S through W as. Q through,U; and in 
1993, ch. 294, § 1; 1998 (1st S.S.), ch. 10, s 4; 2003, ch. present Subsection S, substituted "public safety" for "tax- 
10, $1; 2015, ch, 3, § 31. ation and revenue", and deleted "Sections 65-1-10 and" 

Repeals arid reenactments. — Laws 1978, ch. 19, § preceding "65-1-33". 

1, repealed 64-34-2, 1953’Comp’ (former 65-1-2 NMSA The 1993 amendment, effective July 1, 1993, substi- 
1978), and enacted a new 65-1-2 NMSA 1978. tuted "Sections 65-1-10 and 65-1-33 NMSA 1978" for "Sec- 

The 2015 amendment, effective July 1, 2015, amended tion 65-1-33 NMSA _1978" in Subsection U. 
certain definitions in the Motor Transportation Act to The 1992 amendment, effective July 1, 1992, substi- 
reflect the reorganization of the department of public tuted "gross vehicle weight for! gross weight’ and, twice 
safety; in Subsection D, after "Chapter 66 NMSA 1978, deleted "or merchandise" following "property' in Subsec- 
but", added "its", and after "weight", deleted “attributable tion C; rewrote Subsection F, which.formerly read: " ‘de- 
thereto"; in Subsection H, after "means the", deleted "mo- partment! means the taxation and revenue department"; 
tor transportation" and added "New Mexico state police"; substituted. "secretary" for "head of the division" in Sub- 
in Subsection P, after "instrumentality", deleted "thereof"; section G; rewrote Subsection H, which formerly read; " 
and in Subsection §, after "purposes of", added "Section", ‘division’ means the motor transportation division of the 
and after "includes, deleted "the" and added "a ta", taxation and revenue department"; added present Subsec- 

The 2003 amendment, effective July 1, 2003, in Sub- tion I; redesignated former Subsection I as present Sub- 
section C, substituted the present language of the subsec- section J, while inserting "stopping of commercial motor 
tion for the former definition of "commercial motor carrier carrier vehicles" therein; added present Subsection K; 
vehicle"; and deleted "or firm" following any person" near redesignated former Subsections J through Mas. pres- 
the beginning of Subsection M.: ent Subsections L through O; added present Subsections 

The 1998 amendment, effective mri 1, 1998, sub- P through §; redesignated former Subsections N through 
stituted "department of public safety" and "secretary Q as present Subsections T through W; substituted all 
of public safety" for "taxation and revenue department" of the present language of Subsection U beginning with 
and "secretary of taxation and revenue" in Subsection F; "secretary of taxation and revenue" for "head of the taxa- 
rewrote Subsection H, which read: "division' or 'motor tion and revenue department"; and made minor stylistic 
transportation division’ means the department;"; inserted changes throughout the section, 


"taxation and revenue" near the beginning of Subsection 
I; deleted former Subsection K, relating to the definition ANNOTATIONS 


of "fleet", and redesignated former Subsections L through Am fh 2d. A:L.R. and C.J.S. ref. eat ce a) 
Q as K through P; deleted former Subsection R, relating C38. Motor Se pr 88 4, 72), 46. = ein 


65-1-3. Public policy. 


It is the public policy of New Mexico to provide for fair and impartial enforcement of the motor 
transportation regulation and taxation laws of this state, and to promote safe, adequate, economi- 
cal and efficient motor carrier service for the public benefit, without discrimination, preference, 
advantage or unfair competitive practices between carriers. 


History: 1953 Comp., § 64-34-4, enacted by Laws 
1967, ch. 97, § 4. 
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65-1-4 MOTOR CARRIERS 65-1-9 


65-1-4, 65-1-5. Repealed. 


Repeals. — Laws 1992, ch. 106, § 23 repealed 65-1-4 
and 65-1-5 NMSA 1978, enacted by Laws 1977, ch. 250, 
§ 101 and Laws 1967, ch. 97, § 6, respectively, relating to 
the director of the motor transportation division and to 


organization of the division, effective July 1, 1992. For 
provisions of former sections, see the 1991 NMSA 1978 on 


NMOneSource.com. 


65-1-6. Field enforcement of Motor Transportation Act and Motor 


Carrier Act and rules, 
The department shall: 


A. enforce in the field the provisions of the Motor Transportation Act and the Motor Carrier 
Act [65-2A-1 through 65-2A-41 NMSA 1978] and the rules promulgated by the public regulation 


commission pursuant to the Motor Carrier Act; and 


B. maintain sufficient personnel in the field to enforce the provisions of the Motor Transporta- 
tion Act and the Motor Carrier Act and the rules promulgated by the public regulation commission 


pursuant to the Motor Carrier Act. 


History: 1953 Comp., § 64-34-8, enacted by Laws 
1967, ch. 97, § 8; 1977, ch. 250, § 104; 1989, ch. 319, § 1; 
1992, ch. 106, § 2; 1998 (1st S.S.), ch. 10, § 5; 2003, ch. 
359, § 41; 2011, ch. 101, § 1. 

The 2011 amendment, effective June 17, 2011, pro- 
vided for the field enforcement of the Motor Transportation 
Act. 

The 2003 amendment, effective July 1, 2003, in 
the introductory language, substituted "shall" for "has 
authority to"; and in Subsections A and B, deleted "the 
state corporation commission or" following "promul- 
gated by". 

The 1998 amendment, effective July 1, 1998, inserted 

"or the public regulation commission" in Subsections A 
and B, 

The 1992 amendment, effective July 1, 1992, substi- 
tuted the present section catchline for "Field enforcement 
of motor carrier regulations" and made minor stylistic 
changes throughout the section. 

The 1989 amendment, effective July 1, 1989, in the 
introductory language, deleted "motor transportation" 


65-1-7.. Repealed. 
Repeals. — Laws 2015, ch. 3, § 45 repealed 65-1-7 


NMSA 1978, as enacted by Laws 1998 (1st S.S.), ch. 10, § 
6, relating to enforcement employees of division are police 


65-1-8. Repealed. 


Repeals. — Laws 1992, ch. 106, § 23 repealed 65-1-8 
NMSA 1978, as enacted by Laws 1967, ch. 97, § 10, re- 


preceding "division"; and in Subsections A and B, sub- 
stituted "the Motor Carrier Act" for "Sections 64-27-1 
through 64-27-81 NMSA 1953" and "pursuant to that act" 
for "thereunder" and inserted "state" preceding "corpora- 
tion commission". 


ANNOTATIONS 


No authority to enforce Criminal Code. — Depart- 
ment inspectors may not make arrests under and other- 
wise enforce the Criminal Code, These inspectors have no 
statutory authority to make arrests for any offenses not 
specified in the Motor Carrier Act and other laws regulat- 
ing commercial vehicles or enforcing state taxes or fees. 
1992 Op, Att'y Gen. No. 92-02. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 64 Am, 
Jur. 2d Public Utilities § 232. 

60 C.J.S. Motor Vehicles § 45. 


officers, effective July 1, 2015. For provisions of former 
section, see the 2014 NMSA 1978 on NMOneSource:com. 


1992. For provisions of former section, see the 1991 NMSA 
1978 on NMOneSource.com. 


lating to bonding of division employees, effective July 1, 


65-1-9. Department to enforce laws. 


The department shall enforce and collect all excise taxes, license fees and other fees and charges 
of every nature and perform all inspections and collect all information considered necessary to en- 
force the laws of all departments, commissions and other agencies of state government, in addition 
to those specifically assigned to the department, whenever the department is so requested and 
agrees and the agreement is in writing containing all reasonable detail concerning the responsi- 
bilities of the parties to the agreement. The department shall also assist, as far as practicable and 
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-65-1-10 


MOTOR TRANSPORTATION 


65-1-12.1 


in accordance with a proper written agreement, in the enforcement of statutory, administrative 
and judicial provisions of the federal Motor Carrier Act. 


History: 1953 Comp., § 64-34-11, enacted by Laws 
1967, ch. 97, § 11; 1977, ch. 250, § 107; 1992, ch. 106, § 
4; 1998 (1st S.S.), ch. 10, § 7. 

Compiler’s notes. — The federal Motor Carrier Act 
(part II of the Interstate Commerce Act) was compiled as 
49 U.S.C. App. §§ 301 to 327, before being repealed in 1978 
and 1983. 

The 1998 amendment, effective July 1, 1998, deleted 
"by law" following "assigned" near the middle of the first 
sentence, and deleted the former last sentence, which 
read; "Enforcement employees of the department shall be 
considered to have the same powers as the enforcement 
officers of the department, commission or other agency 
having the primary responsibility." 

The 1992 amendment, effective July 1, 1992, substi- 
tuted "Department" for "Division" in the section catchline; 


65-1-10. Repealed. 


Repeals. — Laws 1995, ch. 31, § 7 repealed 65-1-10 
NMSA 1978, enacted by Laws 1967, ch. 97, § 12, relat- 
ing to issuance of regulations, effective July 1, 1995. For 


65-1-11. Ports of entry. 


and substituted "department" for "division" several times 
throughout the section. 


ANNOTATIONS 


Appointment of division inspectors to enforce 
Motor Vehicle Code. — Although motor transportation 
division (MTD) statutes do not specifically grant MTD 
inspectors authority to enforce traffic laws against non- 
commercial drivers and vehicles, the Motor Vehicle Code, 
Chapter 66, Articles 1 through 8 NMSA 1978, allows the 
director of the motor vehicle division to appoint MTD in- 
spectors to assist him in the enforcement of the Motor Ve- 
hicle Code. 1992 Op. Att'y Gen. No, 92-02, 


provisions of former section, see the 1994 NMSA 1978 on 
NMOneSource.com. For present comparable provisions, 
see 9-11-6.2 NMSA 1978. 


The department of transportation shall designate the main highways upon which motor carriers 
shall enter and leave the state and shall designate stations or establish places, either temporary 
or permanent, where inspection, registration and permit services shall be maintained and shall 
provide the necessary right of way, approach roads, ramps and other road facilities required for 


ports of entry. 


History: 1953 Comp., § 64-34-13, enacted by Laws 
1967, ch. 97, § 13; 1977, ch. 250, § 109; 1987, ch. 268, 
§ 15; 1992, ch. 106, § 5; 2021, ch. 59, § 6. 

Cross references. — For vehicles entering or leaving 
state, to stop at registration places, see 65-5-1 to 65-5-3 
NMSA 1978. 

The 2021 amendment, effective June 18, 2021, made 
conforming changes due to the transfer of certain author- 
ity from the department of public safety to the depart- 
ment of transportation; and after "department", added 
“of transportation", after "maintained", deleted "The 
state highway and transportation", and after "required", 
deleted "by the department for places established after 
June 17, 1967" and added "for ports of entry". 

The 1992 amendment, effective July 1, 1992, twice 
substituted "department" for "division"; and substituted 
"June 17, 1967" for "the effective date of this section, un- 
less the governor certifies in writing that the location se- 
lected will result in an intolerable traffic hazard" at the 
end of the second sentence, 


65-1-12. Recompiled. 
-Recompilations. — Laws 1998 (1st 5.S.), ch. 10, § 10, 


recompiled former 65-1-12 NMSA 1978, relating to motor 
65-1-12.1, Recompiled. 


Recompilations. — Laws 1998 (1st S.S.), ch. 10, § 
10, recompiled former 65-1-12.1 NMSA 1978, relating to 
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ANNOTATIONS 


Legal stop ripening into illegal arrest. — Although 
initial stop of commercial truck was legal under New Mex- 
ico's inspection statutes, the stop ripened into an unlaw- 
ful’de facto arrest when, without probable cause, officer 
required the driver to wait an hour; the illegality of the 
arrest vitiated driver's subsequent consent to the search 
of his truck, and rendered stolen motorcycles which were 
found inadmissible under the exclusionary rule. State v. 
Jutte, 1998-NMCA-150, 126 N.M. 244, 968 P.2d 334, cert. 
denied, 126 N.M. 533, 972 P.2d 352, 

Invalid stopping of vehicles. — Motor transporta- 
tion division officer's stop’of a rental truck was not made 
at a port of entry and was invalid, where the officer had 
not set out any signs or other indication to vehicle drivers 
that they would be required to stop, had stopped vehicles 
randomly and at his own discretion, and had chosen his 
own schedule of where to patrol, as opposed to his supervi- 
sor making the decision. State v. Clark, 1991-NMCA-082, 
112 N.M. 500, 816 P.2d 1122, 


carriers required to register with the department, as 66-3- 
1.1 NMSA 1978, effective July 1, 1998. 


tax identification card, as 66-3-3.1 NMSA 1978, effective 
July 1, 1998. 
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65-1-13 


65-1-13 to 65-1-22.. Recompiled. 


Recompilations, — Laws 1998 (1st S.S.), ch. 10, § 10, 
recompiled former 65-1-13 through 65-1-22 NMSA 1978, 
relating to proportional registration of fleets, registration 
of additional motor vehicles, withdrawal of fleet motor ‘ve- 
hicles, preservation of proportional registration records, 


65-1-23. Repealed, 
Repeals. — Laws 1992, ch. 106, § 23 repealed 65-1-23 


NMSA 1978, as enacted by Laws 1978, ch. 76, § 1, relat- 
ing to definitions concerning proportional registration, 


65-1-24. Recompiled. 
Recompilations. — Laws 1998 (1st S.S.), ch. 10, § 10, 


recompiled former 65-1-24 NMSA 1978, relating to alloca- 
tion registration, one-way rental fleet vehicles, allocation 


65-1-25. Repealed. 


Repeals. — Laws 1992, ch. 106, § 23 repealed 65-1-25 
NMSA 1978, as enacted by Laws 1967, ch. 97, § 15, relat- 
ing to exemption of certain motor carriers, effective July 1} 


65-1-25.1. Reserved. 


65-1-25.2. Recompiled. 


Recompilations. — Laws 1998 (1st S.S.), ch. 10, § 
10, recompiled former 65-1-25.2 NMSA 1978, relating to 


MOTOR CARRIERS 


65-1-26 


: 
Lf 


“estimated mileage of new fleets, denial of fleet registra- 


tion, relationship to other state laws, and nonexclusivity 
of proportional registration, as 66-3-2.1 through 66-3- 2. 10 
NMSA 1978, effective July 1, 1998. 


effective July fi 1992, For provisions of former section, see 
the 1991 NMSA 1978 on NMOneSource.com, 


of vehicles, fee, and identification, as 66-3-2,11 NMSA 
1978, effective July 1, 1998. 


1992. For provisions of former section, see the 1991 NMSA 
1978 on NMOneSource.com. 


ve livestock eae as 8 66- 3-29 Psat 1978, effec- 
tive Ase 151998: 


65-1-26. Documents; required in each commercial motor carrier 
vehicle; detention of vehicles. 


A. A Rbdenerci st motor carrier vehicle operated on a New Mexico public highway ben a motor 
carrier required to be registered with the department shall DAE in it at all times: 


(1) proof of payment of the trip tax; or 


(2) both evidence of registration and a tax identification worrttt issued by the deparierienit, 


B... The driver. of the vehicle shall be able to display either proof of payment of the trip tax or 
both the evidence of registration and the tax identification permit. upon request os any law en- 
forcement officer or any employee of the department: 

C. Upon failure of the driver to display either proof of payment of the trip tax or ides of 
registration, it shall be presumed thatthe vehicle is subject to registration under the laws of New 
Mexico unless it can be demonstrated that the vehicle is exempt from registration requirements 
of the Motor Vehicle Code [Chapter 66, Articles 1 through 8 NMSA 1978]. A vehicle presumed 
subject to registration may be detained until registration, including payment of all required fees, 
is completed. 

D.. Upon failure of the driver to display either proof of payment of the trip tax or a tax identifi- 
cation permit issued by the department, the trip tax shall be presumed due. A vehicle presumed 
subject to the trip tax may be detained until the trip tax is paid. 

E. A commercial motor carrier vehicle subject to and not in compliance with the weight dis- 
tance requirements of the Weight Distance Tax Act [Chapter 7, Article 15A NMSA 1978] may be 
detained until the tax is paid. A nonfiler or zero-filer status or an inactive weight distance account 
is proof of failure to pay the weight distance tax. 
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65-1-27 


History: 1953 Comp., § 64-34-16, enacted by Laws 

1967, ch. 97, § 16; 1969, ch. 19, § 2; 1972, ch..7, § 45; 
1977, ch. 250, § 119; 1988, ch. 24, § 8; 1990, ch. 21, § 1; 
1992, ch. 106, § 9; 2007, ch. 209, § 1. 

The 2007 amendment, effective July 1, 2007, added 
Subsection E. 

The 1992 amendment, effective July 1, 1992, substi- 
tuted "Documents; required in each motor carrier vehicle" 
in the catchline; rewrote Subsection A; inserted "either 
proof of payment of the trip tax or" in Subsection, B; and 
added Subsections Cand D. 

The 1990 amendment, .effective July 1, 1990, sub- 
stituted "Documents" for "Cab cards" in the catchline; 


65-1-27. Hearings; attendance. 


MOTOR: TRANSPORTATION 


65-1-28 


designated the former section as Subsection’A; in Subsec- 
tion A, rewrote the first. sentence following ,' 'registered" 


which read ' ‘with the division shall have in it at all times 


an identification card, issued by the division, known as a 
‘cab card' ", substituted. "tax identification card" for "cab 
card" and "motor vehicle division" for: "division" in the 
second sentence, deleted the former third sentence which 


‘read "The cab card shall include all information necessary 


for use as a user permit under the provisions of Section 7- 
16-6 NMSA 1978", and substituted.” 'evidence of registra- 
tion'" for " ‘cab card' " in the present third sentence; and 
added Subsection B. 


The secretary or the secretary's representative may attend all hearings held by the state corpo- 
ration commission [public regulation commission] concerning motor transportation. The state cor- 
poration commission [public regulation commission] shall notify the secretary of all'such hearings, 
and the department is declared to be an interested party and as such may present any evidence 
pertaining to matters under consideration by the commission. The state corporation commission 
[public regulation commission] shall send copies of all orders entered by the commission in motor 


transportation matters to the department. 


History: 1953 Comp., § 64-34-17, enacted by Laws 
1967, ch. 97, § 17; 1977, ch. 250, § 120; 1992, ch. 106, § 
10, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not. part of the law. 


Laws 1998, ch. 108, § 80 provided that all references to . 


the state corporation commission be construed as refer- 
ences to the public regulation commission. 

The 1992 amendment, effective July 1, 1992, sub- 
stituted "secretary or the secretary's representative” for 
"director or his designated representative" in the first sen- 
tence; substituted "secretary" for "motor transportation 


director" and "department is declared" for "division is 
hereby declared" in the second sentence; substituted "de- 
partment" for "motor transportation division" in the last 
sentence; and substituted "state corporation commission" 
for "corporation commission" several times throughout 
the section. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur..2d Public Utilities §§ 264, 266. 
73B C.J.S, Public Utilities §§ 44, 50, 79, 87. 


65-1-28. Payment by credit card; optional services; fees; 
appropriations. 


A. Notwithstanding any other provision of law, the department is authorized to enter into 
agreements with financial institutions'and credit card companies under which the department 
may accept payment by credit card from motor carriers of the taxes, fees or other charges due pur- 
suant to the Motor Transportation Act [Chapter 65, Articles 1,3 and 5 NMSA 1978], Motor Vehicle 
Code [Chapter 66 NMSA 1978], Trip Tax Act [Chapter 7, Article 15 NMSA 1978] or Weight Dis- 
tance Tax Act [Chapter 7, Article 15A NMSA 1978]. Any fee payable to the financial institution or 
credit card company for a payment by credit card authorized under this section may be deducted 
from the proceeds of the taxes, fees or other charges paid on a pro-rata basis, prior to any other dis- 
tribution of the proceeds required by law. The necessary portion of the proceeds of the taxes, fees 
and other charges collected under this subsection is appropriated for the purpose of paying the fee 
payable to the financial institution or credit card company. 

B. The secretary is authorized to establish by regulation fees to cover the expense of providing 
additional services for the convenience of the motoring public. Any service established for which a 
fee is adopted under this section shall be. optional, with the fee not being charged to any person not 
taking advantage of the service. Amounts collected pursuant to this subsection are appropriated to 
the department for the purpose of defraying the expense of providing the service. 

C. Notwithstanding any other provision of law, the department of transportation is authorized 
to enter into agreements with financial institutions and credit card companies under which the 
department of transportation may accept payment by credit card from motor carriers of the taxes, 
fees or other charges due pursuant to the Trip Tax Act [Chapter 7, Article 15 NMSA 1978] or the 
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65-1-28.1 MOTOR CARRIERS — 65-1-29.1 


Weight Distance Tax Act. Any fee payable to the financial institution or credit card company for 
a payment by credit card authorized under this section may be deducted from the proceeds of the 
taxes, fees or other charges paid on a pro-rata basis prior to any other distribution of the proceeds 
required by law. The necessary portion of the proceeds of the taxes, fees and other charges col- 
lected under this subsection is hereby appropriated for the purpose of paying the fee Fe to 
the financial institution or credit card company. " 


History: 1978 Comps § 6541.28; enacted by Laws from motor carriers of the taxes, fees or other charges due 


1987, ch. 128, § 1; 1992, ch. 106, § 11; 2021, ch, 59, § 7. pursuant to the Trip Tax Act or the Weight Distance Tax 

Cross references. — For provisions regarding pay- Act; in Subsection A, after "Trip Tax Act", deleted "Special 
ment in foreign currency, see 66-6-36 NMSA 1978. Fuels Tax Act"; and added Subsection C; 

The 2021 amendment, effective June 18, 2021, re- The 1992 amendment, effective July 1, 1992, substi- 
moved the repealed Special Fuels Tax Act from the list of tuted the present section catchline for "Optional services; 
acts for which the department of public safety may enter fees; appropriations"; added Subsection A;. designated 
into agreements with financial institutions to accept pay- the formerly undesignated provisions as Subsection B; 
ment of taxes, fees or other charges from motor carriers, and, in Subsection B, substituted "secretary" for "direc- 
and authorized the department of transportation to enter tor" in the first sentence and substituted "subsection" 
into agreements with financial institutions under which for "section" and "department" for "division" in the last 
the department of transportation may accept payment sentence. 


65-1-28.1. Special methods of payment. 


The department and the department of transportation may require the motor carriers specified 
in this section to make payment of taxes, fees and other charges due under the Motor Transpor- 
tation Act [Chapter 65, Articles 1, 3 and.5 NMSA 1978], Motor Vehicle Code [Chapter 66 NMSA 
1978], Trip Tax Act [Chapter 7, Article 15 NMSA 1978] or Weight Distance Tax Act [Chapter 7, 
Article 15A NMSA 1978] by credit card, certified check or other method of guaranteed payment. 
The provisions of this section apply to any motor carrier whose check in payment of any amount 
due under any act administered by the department has been dishonored upon presentment on two 
or more occasions within the previous two years. 


History: 1978 Comp., § 65-1-28.1, enacted by Laws reference to the repealed Special Fuels Tax Act; after "The 


1992, ch. 106, § 12; 2021, ch. 59, § 8. department", added "and the department of transporta- 
The 2021 amendment, effective June 18, 2021, made tion", and after "Trip Tax Act", deleted "Special Fuels Tax 
conforming changes due to the transfer of certain author- Act". 


ity to the department of transportation, and deleted a 


65-1-29. Disposition of certain money collected. 


All money collected by. the department as agent for any other dapnuireake commission or agency 
of state government shall forthwith be remitted to them and by them distributed in the same man- 
ner as all other collections for the same items under their respective laws. 

All money collected by the department for other jurisdictions shall forthwith be amined to them. 


History: 1953 Comp., § 64-34- 19, enacted by Laws ...__ The 1992 amendment, effective ven 1, 1992, ae 


1967, ch. 97, § 19; 1969, ch. 17, § 3; 1976, ch. 13, § 1; this section to the extent that a detailed comparison 


1977, ch. 250, § 122; 1992, ch. 106, $13. - - would be impracticable. 


65-1-29.1. Receipts; disbursements. 


Money collected under the Motor Transportation Act shall be paid to the state treasurer for the 
credit of the motor vehicle suspense fund not later than the close of the second business day after 
their [its] receipt. At the same time, the department shall deliver to the taxation and revenue de- 
partment documentation sufficient to make refunds, distributions and other disbursements of the 
money paid into the fund by the department. 


t 


History: Laws 1998 (1st S.S.), ch. 10, § 8. fo" Bracketed material. — The bracketed material was 
’ inserted by the compiler and is not part of the law.” 
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65-1-30 MOTOR TRANSPORTATION 65-1-33 


65-1-30. Reciprocity commission; saving clause; transfer of records. 


All current valid agreements entered into with other states by the commission. created for the 
purpose of representing New Mexico in the matter of making reciprocal agreements relating to the 
operation of motor vehicles shall continue in effect according to their terms until such time.as they 
are otherwise acted upon by the reciprocity commission created by the Motor Transportation Act. 
All records and property of the commission are transferred to the reciprocity, commission. 


ch. 56,§ 1, and differed from the reciprocity commission; it 


History: 1953 Comp., § 64-34-21, enacted by Laws 
was repealed by Laws 1967, ch. 97, § 22. 


1967, ch. 97, § 40. 
Compiler’s notes. — The commission referred to in 
the first and last sentences was established by Laws 1947, » 


65-1-31. Repealed. 


Repeals. — Laws 1989, ch. 319, § 15 repealed 65-1-31 
NMSA 1978, as enacted by Laws 1972, ch. 7, § 46, relating 


to members, terms and duties of the reciprocity commis- 
sion, effective July 1, 1989. 


65-1-32. Reciprocity policy. 


Its the policy of New Mexico to grant to vehicles properly registered or licensed in another 
jurisdiction, while engaged in interstate commerce in New Mexico, exemption from all or part of 
the fees, taxes,or compensation required for unusual use of the highways and exemption from all 
or part of'the requirements for the display of registration numbers, compensation permits or other 
numbers or permits. As a condition for application of this policy, however, it is required that ve- 
hicles properly registered in New Mexico, while engaged in interstate commerce in the other juris- 
dictions, be granted like privileges or exemptions to those which New Mexico extends to vehicles 
properly registered or licensed i in the other jurisdiction. 


in the second sentence, inserted "As a condition for appli- 
cation of this policy, however", deleted "however" following 


History: 1953 Comp., § 64-34-21.2, enacted by Laws 
1972, ch. 7, § 47; 1989, ch. 319, § 2. 


Repeals and reenactments. — Laws 1972, ch. 7, § 
47, repealed Laws 1947, ch. 56, § 2, compiled as former 
64-12-2, 1953 Comp,, relating to the policy for reciprocal 
agreements and proportional registration sappy and 
enacted a new 65-1-32 NMSA 1978, 


"required", and substituted "be granted" for "are granted". 
ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
C.J.S. Conflict of Laws § 5. 


The 1989 amendment, effective July 1, 1989, in the 
first sentence, inserted "and" preceding "exemption! and, 


65-1-32.1. Reciprocity. 


The director shall extend to qualified motor vehicle fleets from states with which New Mexico 
has reciprocal agreements the privilege of either full reciprocity or proportional registration, as 
appropriate, of such motor vehicles engaged in interstate commerce in this state. 


History: 1978 Comp., § 65-1-82.1, enacted by Laws 
1989, ch. 319, § 3. 


65-1-33. Negotiation of reciprocal agreements; proportional 
registration rules. 


A. The secretary shall enter into agreements with fi authorities of other jurisdictions to carry 
out the policy stated in Section 65-1-32 NMSA 1978. The secretary shall negotiate and perfect 
such agreements. ) 

B. The secretary may enter into agreements with other jurisdictions on behalf of this state re- 
lating to proportional registration under the Motor Transportation Act for the purpose of facilitat- 
ing the administration of that act, including arrangements or agreements with other jurisdictions 
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for exchange of information for audit and enforcement activities in connection with proportional 
registration. 

C. The director, in accordance with the provisions of Section 65-1-10 NMSA 1978 [repealed], 
may prescribe rules and regulations necessary to effectuate and administer the proportional reg- 
istration of vehicles, which registration is subject to the rights, terms and conditions granted or 
contained in any applicable agreement made under the authority of Subsection B of this section. 

D. In the absence of an agreement or arrangement with an other jurisdiction, the director, 
with the approval of the secretary, may examine the laws and requirements of such jurisdiction 
and declare the extent and nature of exemptions, benefits and privileges to be extended to vehicles 
properly registered or licensed in the other jurisdiction or to the owners of the vehicles which, in 
the judgment of the director, are in the best interest of this state and its citizens, and all of the 
same shall be determined on the basis and recognition of the benefits which accrue to the economy 
of this state from the uninterrupted flow of commerce. 

EK. Reciprocity shall not exist for fleet vehicles between this state and another jurisdiction 


which has adopted proportional registration for vehicles subject to this section. 


History: 1953 Comp., § 64-34-21.3, enacted by Laws 
1972, ch. 7, § 48; 1977, ch. 250, § 124; 1989, ch. 319, § 4. 

Repeals and reenactments. — Laws 1972, ch. 7, § 48, 
repealed Laws 1947, ch. 56, § 3, compiled as former 64-12- 
3, 1953 Comp., relating to the negotiation and reciprocal 
agreements and providing for proportional registration 
privileges, and enacted a new 65-1-33 NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the;compiler and is not part of the law, 


Laws 1995, ch. 31, § 7 repealed 65-1-10 NMSA 1978, ef- 


fective July 1, 1995. For present comparable provisions, 
see 9-11-6.2 NMSA 1978, 

The 1989 amendment, effective July 1, 1989, sub- 
stituted references to the secretary for references to the 
reciprocity commission and deleted "motor transporta- 
tion" preceding "director" throughout the section; in 
Subsection A, substituted "Section 65-1-32 NMSA 1978" 
for "Section 64-34-21.2 NMSA:1958"; in Subsection C, in- 
serted "in accordance with the provisions of Section 65- 
1-10 NMSA 1978"; in Subsection E, substituted "for fleet 
vehicles" for "for fleets of two or more vehicles" and "sub- 
ject to this section" for "subject to Sections 64-34-21.1 
through 64-34-21.3 NMSA 19538"; and made minor sty- 
listic changes. 

Compiler's notes. — The annotations appearing be- 
low are taken from opinions rendered under former law. 


ANNOTATIONS 


Reciprocity statute constitutional, — That the 
reciprocity statute in force in the state of New Mexico 


if 
65-1-34. Repealed. 
Repeals. — Laws 1992, ch. 106, § 23 repealed 65-1-34 


NMSA 1978, as enacted by Laws 1967, ch. 97, § 43, relat- 
ing to assistance to carriers and motor vehicle division, 


65-1-35. Duplicate records. 


is constitutional is answered by the following quotation 
from 11 Am. Jur., § 220, p, 931, which reads as follows: 
"|,. [Jn most jurisdictions such retaliatory legislation 
has been sustained and held not to be an improper del- 
egation of legislative authority. Similarly, no invalid del- 
egation is involved in making an exemption on foreign 
motor vehicles, provided similar exemption is accorded 
to vehicles by the enacting state in which the foreign- 
owned vehicles are registered, such exemption to be 
contingent. upon the making of an agreement for such 
reciprocal exemption between the local nent) of state 
and the proper officer of the other Staten ." 1961-62 Op. 
Att'y Gen. No. 61-76. 

Domicile not considered in proretiag fleets. — The 
question of domicile cannot legally be a consideration in 
the determination of what fleets should be prorated and 
what fleets should not be prorated. 1961-62 Op. Atty Gen. 
No. 61-76, 

Formula for payment of vehicle registration, — 
The practice of the motor vehicle division and the reci- 
procity commission has been to require payment for regis- 
tration of vehicles based on the mathematical formula of 

: in-state miles/total miles x total fleet miles. 1961-62 Op. 
Att! y Gen. No, 61-76. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic § 82; 13 Am. Jur. 
2d Carriers § 228. 


effective July 1, 1992. For provisions of former section, see 
the 1991 NMSA 1978 on NMOneSource.com. 


If the New Mexico state police division in carrying out any of the powers and duties granted or 
imposed on it by the Motor Transportation Act needs duplicates of any records not transferred to it 
by that act, all departments, agencies and commissions of this state shall, upon request, make the 


records available to the division for copying. 


History: 1953 Comp,, § 64-34-25, enacted by Laws 
1967, ch. 97, § 44; 1977, ch. 250, § 128; 2015, ch. 3, § 32. 


The 2015 amendment, effective July 1, 2015, provided 
the New Mexico state police division with the authority to 
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receive records from all state offices in order to carry out "New Mexico state police", and after "transferred to it by", 
its duties imposed on it by the Motor Transportation Act; deleted "this" and added "that". 
after "If the", deleted "motor transportation" and added 


65-1-36. Penalty for violations of act. 


A. Violation of Section 65-5-1, 65-5-2 or 66-3-1.1 NMSA 1978 is a misdemeanor punishable by 
a fine of not less than one hundred dollars ($100) or more than five hundred dollars ($500) or im- 
prisonment not exceeding ninety days or by both the fine and imprisonment. 

B. Violation of any section of the Motor Transportation Act other than a violation of Section 65- 
1-26, 65-1-36.1, 66-5-1, 65-5-2 or 66-3-1.1 NMSA 1978 or of the Motor Carrier Safety Act [65-3-1 
through 65-38-14 NMSA 1978] is a misdemeanor punishable by a fine of not. more than one hun- 
dred dollars ($100) or by imprisonment not exceeding thirty days or by both the fine and impris- 
onment or is subject to the penalty assessment and fee provisions i to Sections 66-8-116 
through 66-8-116.3 NMSA 1978. 

C. The payment of a fine under the provisions of any act under the jurisdiction of the depart- 
ment pursuant to the Motor Transportation Act shall not relieve the offender from the payment of 
any fees or taxes or from any other of the provisions of the Motor Transportation Act. 

D. The department may, for the proper enforcement of the duties imposed upon the depart- 
ment pursuant to the Motor Transportation Act, detain any motor vehicle whose operator or owner 
is in violation of any law the department is empowered under the Motor Transportation Act to 
administer or enforce. 


History: 1953 Comp., § 64-34-27, enacted by Laws The 1989 amendment, effective July 1, 1989, in Sub- 
1978, ch. 16, § 1; 1989, ch. 319, § 5; 1992, ch, 106, § 14; sections A and B, substituted "Section 65-1-12 NMSA 
2007, ch. 209, § 2. 1978" for "Section 64-34-14 NMSA. 19638"; in Subsection 

Repeals and reenactments. — Laws 1978, ch. 16, § B, inserted "or is subject to the penalty assessment pro- 
1, repealed 64-34-27, 1953 Comp. (former 65-1- 36 NMSA visions pursuant to Section 66-8-116 NMSA 1978"; in 
1978), relating to penalty for violations, and enacted a Subsection C, deleted "motor transportation" preceding 
new 65-1-36 NMSA 1978, "division"; and, in Subsection D, substituted "violation of 

The 2007 amendment, effective July 1, 2007, changed any law that the division is empowered to administer or 
references from. Section. 65-1-12 NMSA 1978 to Sec- enforce" for "violation of the Motor Transportation Act"; 
tions 65-5-1 and 66-3-1.1 NMSA 1978, and made minor stylistic changes, 

The 1992 amendment, effective July 1, 1992, inserted 
"or 65-5-2", and substituted "the fine" for "such fine" in ANNOTATIONS 
Subsection A; rewrote Subsection B; substituted "depart- Jurisdiction of magistrate court. — Section 35- 
ment pursuant to the Motor Transportation Act" for "divi- 3-4 NMSA 1978, prior to its 1978 amendment, did not 
sion" in Subsection C; and, in Subsection D, substituted give magistrate courts jurisdiction to try cases arising 
department" for "division" near the beginning of the sub- out of violations of the Motor Transportation Act. 1969 
section, substituted "department pursuant to the Motor Op. Att'y Gen. No. 69- 53 (opinion rendered under former 
Transportation Act" for "division" near the middle of the law). 
section, and substituted "department is empowered under Am. Jur. 2d, ALR. and C.J3S. references. — Am. 
the Motor Transportation Act" for "division is empowered" Jur od Rutombbilée and Highway Traffic §§ 312 to 346. 
near the end of the subsection. 60 C.J.S, Motor Vehicles § 135, 


65-1-36.1. Civil penalty for bad checks. 


If any payment required pursuant to the Motor Transportation Act is attempted to be made by 
check that is not paid upon presentment, such dishonor is presumptive of negligence. The penalty 
for such dishonor shall be not less than ten dollars ($10.00). This penalty is in addition to any 
other penalty imposed under any other law. 


History: 1978 Comp., § 65-1-36.1, enacted by Laas 
1992, ch. 106, § 15. 


65-1-37. Recompiled. 


Recompilations. — Laws 1998 (1st S.S.), ch. 10, § other jurisdictions for a declared gross weight, as 66-3-1.2 
10, recompiled former 65-1-37 NMSA 1978, relating to NMSA 1978, effective July 1, 1998. 
proportional registration or reciprocal agreements with 
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65-1-38. Repealed. 
Repeals. — Laws 2015, ch. 3, § 45 repealed 65-1-38 


NMSA 1978, as enacted by Laws 2007, ch. 54, § 1, relating 
to division organized, effective July 1, 2015. For provisions 


65-1-39. Repealed. 
Repeals. — Laws 2015, ch. 3, § 45 repealed 65-1-89 


NMSA 1978, as enacted by’ Laws 2007, :ch. 54, § 2, relat- 
ing to definitions, effective July 1, 2015, For ‘provisions 


65-1-40. depend © 


Repeals. — Laws 2015, ch; 3, 4 45: repealed: 65-1-40 
NMSA 1978, as enacted by Laws 2007, ch. 54, § 3, relat- 
ing to division organization, effective July 1, 2015. For 


65-1-41. Repealed. 
Repeals. — Laws 2015, ch. 3, § 45 repealed 65-1-41 


NMSA 1978, as enacted by Laws 2007, ch. 54, § 4, relat- 


ing to appointments, removal, effective July 1, 2015. For 


65-1-42. Repealed. 


Repeals. — Laws 2015, ch, 8, § 45 repealed 65-1-42 
NMSA 1978, as enacted by Laws 2007, ch. 54, § 5, relating 
to heroes of an officer, ‘effective July 1, 2015. For 


65-1-43. Repealed. 


‘Repeals. — Laws 2015, ch. 3, § 45 repealed 65: 1-43 
NMSA 1978, as enacted by Laws 2007, ch. 54,’§ 6, relating 
to director and other officers, powers and duties, effective 


65-1-44.. Repealed. 


Repeals. — Laws 2015, ch. 3,.§ 45 repealed 65-1-44 
NMSA 1978, ‘as: enacted by Laws 2007, ch, 54, § 7, re- 
lating to idols tak salary, etaaeve July 1, sia, For 


65-1-45. Repealed. 


Repeals. — Laws 2015, ch. 3, § 45 repealed 65-1-45 
NMSA 1978, as enacted by Laws 2007, ch. 64, § 8, relat- 
ing to uniform and badges, uniform allowance to be set by 


4, 


of former section, see the 2014 NMSA 1978 on NMOne 
Source,com. 


Tk 


| _of former section, see the 2014 NMSA 1978 on NMOne 


Source.com. 


provisions of former section, see the 2014 NMSA 1978 on 
NMOneSource.com, 


provisions of former section, see the 2014 NMSA 1978 on 
NM OneSource. com. 


provisions of former section, see thé 2014 peg 1978 on 
nig i Oeeeae com. 


July 1, 20 15. For provisions of former section, see the 2014 
NMSA 1978 on NMOneSource.com. 


) 


provisions of former section, see the 2014 NMSA 1978 on 
NM OneSource. com. 


secretary, effective July 1, 2015. For provisions of former 
section, see the 2014 NMSA 1978 on NMOneSource,com. 


'..... ARTICLE 2 


Motor Carrier Regulation 


Sec. 
65-2-1 to 65-2-79, Repealed. 


65-2-1 to 65-2-79. Repealed. 


Repeals. — Laws 1981, ch. 358, § 49, repealed 65-2-1 to 
65-2-79 NMSA 1978, relating to motor carrier regulation, 


Sec. ty 
65-2-80 to 65-2-127. Repealed: 


effective April 10, 1981. For jain oper sk see 65- 
2A-1 NMSA 1978 et acts 
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65-2-80 


65-2-80 to 65-2-127. Repealed. 


Repeals. — Laws 2003, ch. 359 § 44, repealed 65-2-80 
to 65-2-127 NMSA 1978, the Motor Carrier Act, effective 
July 1, 2003. For provisions of former sections, see the 


MOTOR CARRIER ACT 


65-2A-2 


2002 NMSA 1978 0n NMOneSource.com. For present com- 
parable provisions, see 65-2A-1 NMSA 1978 et seq. 


ARTICLE 2A 


Motor Carrier Act 


Sec. 

65-2A-1. Short title.’ 

65-2A-2, Transportation policy. . 

65-2A-3. Definitions. 

65-2A-4. Powers and duties of the commission. 

65-2A-5, Applications in general; ministerial grants of 
- authority; when public hearings required. 

65-2A-6. Notice. 

65-2A-7. Operating authorities in general. 

65-2A-7,1. Findings. 

65-2A-8. Certificates for passenger service, 

65-2A-9. Certificates for household goods service, 

65-2A-10. Permits 

65-2A-11. Temporary authority. 

65-2A-12. Warrants. 

65-2A-138, Protests, objections and hearings, 

65-2A-14, Changes in certificates or permits. 

65-2A-15. Multiple operating authorities and business 

trade names allowed. 

65-2A-16, Interstate motor. carriers. 

65-2A-17. Repealed. 

65-2A-18, Financial responsibility. 

65-2A-19. Safety requirements for motor vehicles and 

drivers. 

65-2A-20. Tariffs. 

65-2A-21. Rates, 

65-2A-22. Time schedules, 


65-2A-1. Short title. 


Sec. 

65-2A-23. Motor carrier organizations. 

65-2A-24, Motor vehicle leases; driver contracts; 

65-2A-25. Household goods operations, 

65-2A-26. Household goods voluntary dispute settlement 
program, 

65-2A-26.1, Indemnity provisions in mofir earrier trans- 
portation contracts void. 

65-2A-27. Involuntary suspension, revocation or amend- 
ment of operating authorities; reinstatement. 

65-2A-28, Designation of an agent for service of process. 

65-2A-29. Reports and records, 

65-2A-30, Unauthorized carrying of persons prohibited. 

65-2A-31. Witnesses; subpoenas; service of process. 

65-2A-32. Administrative penalties. 

65-2A-33. Criminal and civil penalties; unfair trade 
practices. 

65-2A-34, Actions to enforce commission orders. 

65-2A-35, Appeal to supreme court. 

65-2A-36. Fees. 

65-2A-37, Electronic filing and certification of docu- 

ments; electronic event of fees. 

65-2A-38, Exemptions. 

65-2A-39, Effect on municipal powers. 

65-2A-40. Repealed. 

65-2A-41, Transition. 


Sections 1 through 40 [41] [65-2A-1 through 65-2A-41 NMSA 1978] of this act may ‘be cited as 


the "Motor Carrier Act". 


History: Laws 2008, ch. 359, § 1. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


65-2A-2.. Transportation policy. 


Laws 2013, ch. 77, § 33 enacted a new section of the 


Motor Carrier Act, compiled as 65-2A-41, effective July 1, 


2013,” 
Effective dates. — Laws 2003, ch: 359, § 45 made 
Laws 2008, ch. 359, § 1 effective July 1, 2003. 


It is the policy of this state to foster the development, coordination and preservation of a safe, 
sound and adequate motor carrier system, requiring financial responsibility and accountability on 
the part of motor carriers through state licensing and regulation of motor carriers. 


History: Laws 2003, ch. 359, § 25 2018, ch. 73, § 1; 
2013, ch. 77, § 1. 

The 2013 amendment, effective ne 1, 2013, provided, 
that the policy of the Motor Carrier Act is to promote a 
safe and adequate motor carrier system through licens- 
ing; and after "on the part of motor carriers", deleted "pro- 
viding for economic regulation of motor carriers of persons 


and household goods and towing services performing non- 
consensual tows and by streamlining and promoting uni- 
formity of state" and added "through state licensing and". 

Laws 2018, ch. 73, § 1 and Laws 2018, ch. 77, § 1, both 
effective July 1, 20138, enacted identical amendments to 
this section. The section was set out as amended by Laws 
2018; ch. 77, § 1. See 12-1-8 NMSA 1978. 
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65-2A-3. Definitions. 


As used in the Motor Carrier Act: | . 

A. "ability to provide certificated service" means that an applicant or carrier can provide rea- 
sonably continuous and adequate transportation service of the type required by its application or 
its operating authority in the territory authorized or sought to be authorized; 

B. “ambulance service" means the intrastate transportation of sick or injured persons in an 
ambulance meeting the standards established by the commission under the Ambulance Standards 
Act [65-6-1 through 65-6-6 NMSA 1978]; 

C. "amendment of a certificate or permit" means a Oso Ei change in the type or nature of 
service, territory or terms of service authorized by an existing certificate or permit; 

D. "antitrust laws" means the laws of this state relating to combinations in restraint of trade; 

E. "base state" means the registration state for an interstate motor carrier that either is sub- 
ject to regulation or is transporting commodities exempt from regulation by the federal motor car- 
rier safety administration pursuant to the unified carrier registration system; 

F. "cancellation of an operating authority" means the voluntary, permanent termination of all 
or part of an operating authority; 

G.- "certificate" means the authority issued by the commission to a person that authorizes the 
person to offer and provide a certificated service as a motor carrier; 

H. . "certificated service" means one of the following craitigePeHion services: 

(1) an ambulance service; 

(2) a household goods service; 

(3) ashuttle service; 

(4) aspecialized passenger service; or 

(5) a taxicab service; 

I. "change in a certificate or caidas means the voluntary aiheridtlaane wunaunealah, change 
in form of legal entity of the holder, lease, reinstatement, transfer or voluntary suspension of a 
certificate or permit; 

J. "charter service" means the compensated fanaa tion of a group of persons in a motor ve- . 
hicle who, pursuant to a common purpose, under a single contract, at a fixed charge for the motor 
vehicle and driver, have acquired the exclusive use of the motor vehicle to travel together under an 
itinerary either specified in advance or modified after having left the place of origin; 

K. “commission” means the public regulation commission; 

L. “commuter service" means the intrastate transportation of passengers in motor verre 
having a capacity of seven to fifteen persons, including the driver, provided to a volunteer-driver 
commuter group that shares rides to and from the workplace or training site, where participation 
is incidental to the primary work or training-related purposes of the commuter group, and where 
the fees paid by the particiants do not exceed the costs for jransponanay miinsiog gas and aliaer 
trip-related expenses; 

M. "continuous and adequate service" means: 

(1) for full-service carriers, reasonably continuous availability, offering and provision of 
transportation services through motor vehicles, equipment and resources satisfying safety and 
financial responsibility requirements under the Motor Carrier Act and commission rule, that are 
reasonably adequate to serve the entire full-service territory authorized in the certificate, with 
reasonable response to all requests for service for the nature of passenger service authorized, 
based on the nature of public need, expense and volume of demand for the type of service autho- 
rized during seasonal periods; and — 

(2) for general-service carriers, reasonably continuous availability and offering of trans- 
portation services through motor vehicles, equipment and resources satisfying safety and financial 
responsibility requirements under the Motor Carrier Act and commission rule for the nature of 
the transportation service authorized in the certificate; ' é 

N. "contract driver" means a person who contracts with a motor carrier as an independent con- 
tractor to drive a vehicle pursuant to an operating authority issued.to the motor carrier; 

O. "endorsement" means the specification in a certificate of the territory in which the carrier is 
authorized to operate, the nature of service to be provided by a certificated passenger service and 
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any additional terms of service that may be reasonably granted or season by the commission for 
the particular authority granted; 

P. "fare" means the full ie ais charged for transportation by a neraien PASBENEED ser- 
vice; 

Q. naiiial responsibility! means: the ability, to united in damages for liability arising out of 
the ownership, maintenance or use of a motor vehiclein the provision of transportation services; 

oR. "fitness: to provide’ a: transportation service’ means that an applicant or carrier complies 
with state law as provided in the Motor Carrier Act or by rule of the commission; 

S. » "for hire" means that transportation is offered:or provided to the public for remuneration, 
compensation or reward of any kind, paid or promised, either directly or indirectly; 

T. “full service"'means one of the following certificated: passenger services that are endorsed 
and required to meet specific standards for the provision of service to or throughout a community: 

(1). an ambulance service; | 
(2). a scheduled shuttle service; or 
(3) a municipal taxicab service; 

U, "general service" means one of the folleainel Certificated services that provides transpor- 
tation services of the type authorized, but is not required to Paha eg ahah ig or marginally 
profitable carriage:: . 

(1). a general: battles service; 
(2): a general taxicab:service; 
(3) aspecialized passenger service; or 
(4) a household goods service; ° 
Vv. "highway" means a way or place peiiainiie open to the use sof the public as.a aie of right 
for the purpose of vehicular travel, even though it may be temporarily closed or pasteicteld for the 
purpose of construction, maintenance, repair or reconstruction; 

W.. “holder of an operating authority" means the grantee of the operating authority or'a person 
that currently holds all or part of the right to exercise the authority through a transfer by opera- 
tion of law; 

X. "household noodle! means s personal effects and ororienite used or to be used in a dwelling 
when a part of the equipment or supply of the dwelling and other similar property asthe federal 
motor carrier safety administration) may, provide by regulation, but shall not include property 
moving to or-from a factory or store, other than property the householder has purchased ‘to use in 
the householder's dwelling that is transported at the request of, and the transportation via 
are paid to the carrier by, the householder; 

Y. "household goods service" means the intrastate transportation, packing and wiceaeee of 
household goods for hire; 

~Z. »"interested person" means a motor carrier operating in the territory ranted in an appli- 
cation or grant of temporary authority, a person affected by an order of the commission or a rule 
proposed for adoption by the commission or a person the commission may deem interested in a 
particular matter; 

AA, "interstate motor carrier" means a person providing compensated transportation. in in- 
terstate commerce, whether or not the person is ephsesh to regulation by the federal motor carrier 
safety administration; 

BB...."intrastate motor-carrier" means a motor carrier offering o or Siialore transportation for 
hire by motor vehicle between points and places in the state; 

CC. "involuntary suspension" means thetemporary cessation of use of all or part of, an onsanis 
ing authority ordered by the commission for cause for a stated period of time or pending compli- 
ance with certain conditions; 

DD, .."lease of a certificate or. permit" means an agreement by which the holder of a eertifitate 
or permit grants to another person the exclusive right to.use all or part of the certificate or permit 
for a specified period of time in exchange for consideration, but does not include an agreement be- 
tween a motor carrier and its contract driver; 

EE. - "lease of equipment" means an agreement whereby a motor carrier obtains equipment 
owned by another person for use by the motor carrier in the exercise of its operating authority, but 
does not include an agreement between a motor carrier and its contract driver; 
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_ FF. "motor carrier" or "carrier" means a person offering or providing transportation of persons, 
property or peusooold goods for hire by motor vehicle, whether in intrastate or interstate com- 
merce; 

GG. hnbtor” carrier organization" means an organization appeovea by the commission to repre- 
sent motor carriers and to discuss and propose industry interests and matters other than rates, as 
well as discussing and proposing rates and other matters pertaining to statewide tariffs;: 

HH. "motor vehicle" or "vehicle" means a vehicle, machine, tractor, trailer or semitrailer pro- 
pelled or drawn by mechanical power and used on a highway in the transportation of property, 
household:goods or persons, but does not include a vehicle, locomotive or car operated exclusively 
on rails; 

II. \"nature of service" means the type of transportation service to'be provided by a certificated 
passenger service as set forth in Subsection A of Section 65-2A-8:NMSA 1978; 

JJ. "nonconsensual tow" means the compensated transportation of a motor vehicle by a towing 
service, if such transportation is performed at the request of a law enforcement officer or without 
the prior consent or authorization of the owner or operator of the motor vehicle; 

KK. "notice period" means the period of time specified in Section 65-2A-6 NMSA 1978 follow- 
ing publication of notice during which the commission may not act; 

LL. "objection" means a document filed with the commission by an interested person or a mem- 
ber of the public during the notice period for an application for a certificate or a permit; or for 
amendment, lease or transfer of a certificate or permit, that expresses an ssa inte to, or provides 
information concerning, the matter before the commission; 

MM. "operating authority" means a certificate, permit, warrant, unified carrier registration or 
tapiporary iganinira' issued by the commission to a motor carrier; 

NN. "passenger" means a person other than the’driver of a motor vehicle vader in’a mo- 
tor vehicle; 

OO. "passenger service" means a transportation service offered or provided for the bua pO 
tion of passengers by motor vehicle; 

PP. "permit" means the authority issued by the commission to a person that authoridss the 
person to offer and Lytle a permitted service as a motor carrier; 

QQ. "permitted service" means the intrastate transportation of passengers or housshald peuus 
for hire pursuant to a contract between the motor carrier and another person; 

RR. "predatory rate or practice" means the knowing:and willful requirement by a carrier that 
a passenger or shipper pay a rate, fare or other charge in excess of the rates and charges or in a 
manner other than in accordance with terms of service as provided by law, as provided in a tariff 
governing the carrier or as provided in a preexisting written contract regarding the cena 8 when 
such charge is made: 

(1) by a passenger carrier as a prior condition for the provision of pa daa or contin- 
ued transportation of a passenger; or 

(2) as a prior condition by a towing service carrier performing Honitokteaheutel tows or a 
household goods service carrier for delivery of, release of or access to vehicles or household goods 
by the shipper or registered owner; 

SS. "process" means, in the context of legal process, an order, subpoena or notice issued by the 
commission or an order, subpoena, notice, writ or summons issued by a court; 

TT. "property" means movable articles of value, including cadavers, hazardous dlc farm 
products, livestock feed, stock salt, manure, wire, posts, dairy products, livestock hauled in lots of 
twenty-five thousand pounds or more, farm or ranch machinery and the items transported by a 
towing service, but does not include household goods or unprocessed farm products transported by 
a farmer from the place of harvesting to market, storage or a processing plant; 

UU. "protest" means a document in the form of a pleading filed with the commission by a full- 
service carrier that expresses an objection to.an application before the commission for a certificate 
for passenger service or for a permit for ambulance service or for passenger service pursuant to a 
public-charge contract or for amendment, lease or transfer of such a certificate or permit: 

(1) when the territory involved in the application includes all or a portion of the fall 
service territory of the protesting carrier; and ; 
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(2) for a carrier other than an ambulance service carrier, when the grant of the application 
will, or presents a reasonable potential to, impair, diminish or otherwise adversely affect its exist- 
ing provision of full-service passenger service to the public within its full-service territory; 

VV. "public-charge contract'' means a contract or contractual arrangement between a motor 
carrier and a third party for passenger service that requires or allows the motor carrier to charge 
passengers a fare for the transportation service to be provided pursuant to the contract; 

WW. "rate" means a form of compensation charged, whether directly or indirectly, by a person 
for a transportation service subject to the jurisdiction of the commission; 

XX. "record of a motor carrier" means an account, correspondence, memorandum, tape, disc, 
paper, book or transcribed information, or electronic data information, including the electronic 
hardware or software necessary to access the electronic data information in its document form, 
regarding the operation of a motor carrier; 

YY. "registration year" means a calendar year; 

ZZ. "revocation" means the involuntary, permanent termination of all or part of an operating 
authority ordered by the commission for cause; 

AAA. "shipper" means a person who consigns or receives property or household goods for 
transportation; 

BBB. "shuttle service" means the intrastate transportation of passengers for hire pursuant to 
a set fare for each passenger between two or more specified terminal points or areas and includes 
both scheduled shuttle service and general shuttle service as follows: 

(1) "scheduled shuttle service" means a shuttle service that transports passengers to and 
from an airport both through prior arrangement and through presentment at terminal locations, 
on the basis of a daily time schedule filed with the commission, that must: be met in a timely fash- 
ion with a vehicle present at the terminal location regardless of the number of passengers carried 
on any run, if any, and that includes general shuttle service; and 

(2) "general shuttle service" means a shuttle service that is not required to iatiiee on a 
set schedule, that may optionally use a grid map to specify distant or adjacent terminal a areas and 
that is not required to accept passengers other than pre-arranged passengers; — 

CCC. "specialized passenger service" means the intrastate transportation for hire of passen- 
gers with special physical needs by specialized types of vehicles, or for specialized types of service 
to the public or community, as the:commission. may by rule provide; 

DDD. "tariff" means a document filed by a tariffed service carrier that has been approved by 
the commission and sets forth the transportation services offered by the motor carrier to the gen- 
eral:public, including the rates, terms of service and applicable time schedules relating to those 
services; 

EEE. "tariffed service" means’ one of the following transportation services authorized by the 
commission for the provision of service on the basis of rates and terms of service contained in a 
tariff approved by the commission: iy 

(1) an ambulance service; 

(2) a household goods service; 

(3) ashuttle service; 

(4) aspecialized passenger service; 

(5) . a taxicab service; or 

(6) atowing service performing nonconsensual tows; 

FFF. "taxicab association" means an association, cooperative or other legal entity whose mem- 
bers.are taxicab drivers, which shall be treated in the same manner as any other applicant with 
regard to applications for a certificate for general taxicab service or for full-service municipal taxi- 
cab. service.and which shall be subject in, the same manner to all other provisions, requirements 
and limitations of the Motor Carrier Act; 

GGG. "taxicab service" means intrastate transportation of passengers for hire in a motor ve- 
hicle having. a capacity of not more than eight persons, including the driver, for which the passen- 
ger or other person engaging the vehicle is allowed to specify not only the origin and destination 
points of the trip but also, within reason, the route taken by the vehicle, any intermediate stop, 
any optional waiting at a stop and any fener passengers transported during the trip and that 
charges a fare for use of the vehicle primarily on the basis of a drop-flag fee, cumulative mileage 
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and cumulative wait time through a taxicab meter used to cumulate and display the fare to the 
passenger and includes both municipal taxicab service and general taxicab service, as follows: 

(1)""municipal taxicab service"*means a taxicab service that deploys vehicles at all times 
of the day and:year, is centrally dispatched and reasonably responds to all calls for service within 
its endorsed full-service territory regardless of profitability of the individual trip, in addition to the 
transportation service provided by a general taxicab service; and | . 

‘(2)."general taxicab service" means a taxicab service: that need not be dispatched! that 
may pick up on-demand passengers through flagging or‘at a'taxicab stand or queue, that need not 
deploy vehicles in any particular manner and that may charge for trips to'destination points or 
‘places outside of the taxicab service's certificated territories on the basis of a set fare; 

HHH. "terms of service" means all terms; aspects, practices, limitations; conditions and sched- 
ules of service other than specific rate amounts pertaining to a tariffed service; 

III. "towing service" means the use of specialized equipment, including repossession services 
using towing equipment, to transport or store: . 

(1) adamaged, disabled or abandoned motor vehicle and its cargo; 

(2) .a motor vehicle to replace a damaged, disabled or abandoned motor vehicle; 

(3) parts and equipment to repair a damaged, disabled or abandoned motor vehicle; 

. (4) sasmotor vehicle whose driver has been declared unable to drive by a law enforcement officer; 

(5) a motor vehicle whose driver has been removed from:the scene or is unable to ae or 

(6) a motor vehicle repossessed or seized pursuant to lawful authority; . 

JJJ. "transfer of a certificate or permit' means a permanent conveyance of all or part of a cer- 
tificate or permit; 

KKK? "transfer by ppedatibn of law’! means that all or a part of a aguchiel s interest in an op- 
erating authority passes to.a fiduciary or other person by application of established rules of law; 

LLL. "transportation service" means transportation subject to the jurisdiction of the commis- 
sion, offered or provided by a motor carrier, that requires the carrier to obtain an operating author- 
ity from the commission under the Motor Carrier Act, regardless of whether the motor carrier has 
obtained appropriate operating authority from the commission; 

-MMM.. "verification" means a notarized signature verifying the omni fs of the adcuteHt or 
other filing or a signature verifying the contents of the document or other filing under penalty of 
perjury, expressly providing that the signatory swears or affirms the contents under abe of 
perjury as provided in Subsection A of Section 65-2A-33'NMSA 1978; 

NNN. "voluntary. suspension" means the commission-authorized cessation of use of all or part 
of.a certificate or permit at the request of the holder for a specified period of time, not to exceed 
twelve consecutive months; 

OOO. -"warrant" means the authority issued by the commission to a person that authori#es the 
person to offer and provide a warranted service as. a motor carrier; 

PPP. "warranted service" means one of the following intrastate Leavaphietniod services offered 
or provided for hire: 

(1) acharter service; 

(2) a property transportation service; or 

(8) a towing service; and 

QQQ. "weight-bumping" means the knowing and willful th ofa fraudulent weight on a 
shipment of household Bronte 


History: Laws 2003, ch, 359, §.3; 2005, ch. 288, § 1; Paragraph PPP(2) and redesignated the succeeding para- 


2007, ch. 188, § 1; 2013, ch. 78, §. 2; 2013, ch. 77, § 2; . ... graphs accordingly. 

2017, ch. 109, § 1. : The 2013 amendment, effective July 1, 2013, rewrote 
‘The 2017 amendment, effective July 1, 2017, revised the section tothe extent that a detailed pant pS would 

the definition of "commuter service" as the term is used be impracticable. , 

in the Motor Carrier Act; in Subsection L, after "where The 2007 amendment, acerca June 15, . 2007, 

participation is", deleted "open to the public and", af- changed the definition of "incidental carrier" to include a 

ter "and where the", deleted "volunteer drivers have no _ vehicle that holds sixteen or more passengers. 

employer-employee relationship with the commuter ser- The 2005 amendment, effective June 17, 2005, added 

vice" and added "fees paid by the participants do not ex- Subsection S to define "incidental carrier". 

ceed the costs for transportation, including gas and other Ride-share service was a transportation carrier 


trip-related expenses;"; and in Subsection PPP, deleted service under the Motor Carrier Act. — Where taxi 
company brought a diversity action against defendant, a 
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ride-share service, on the theory that the ride-share ser- the MCA demonstrates that it applies to any person who 
vice should have, but did not, comply with the New Mexico offers or provides a transportation service for hire within 
Motor Carrier Act (MCA), §§ 65-2A-1 through 65-2A-41 the state, and the alleged facts showed that defendant, in 
NMSA 1978, when it first entered the city market, and addition to developing an innovative software platform 
where defendant moved to dismiss, arguing that it was a during the relevant time period, had’ extensive involve- 
technology company and not a "transportation service car- ment'with and control over drivers, and made money from 
rier" governed by the MCA, the district court denied de- providing transportation services. Albuquerque Cab Co., 


fendant's motion to dismiss, because the plain language of Inc. v. Lyft, Inc., 460 F. Supp.3d 1215 (D..N.M. 2020). 


65-2A-4. Powers and duties of the commission. 


A. In accordance with the Motor Carrier Act, the commission shall: 

(1) issue operating authorities for a motor carrier operating in New Mexico; 

(2) establish minimum requirements for financial responsibility for motor carriers; pro- 
vided that the financial responsibility standards required shall not be inconsistent with applicable 
federal standards; 

(3) establish safety requirements for intrastate motor carrier motor vehicles and drivers 
subject to the jurisdiction of the commission, provided that the safety requirements shall not be 
inconsistent with or more stringent than applicable federal safety standards; 

(4) establish reasonable requirements with respect to continuous and adequate service to 
be provided under an operating authority; 

(5) regulate the rates of tariffed service carriers to the extent provided i: in the Motor Car- 
rier Act, including rates and terms of service for storing household goods and motor vehicles; 

(6) determine matters of public interest and other matters relating to authorities, rates, 
territories, nature of service and other terms of service of motor carriers; 

(7) have jurisdiction to determine any matter under the Motor Carrier Act relating to any 
transportation service carrier that has not obtained an appropriate operating authority from the 
commission; 

(8) subpoena witnesses and records, enforce its subpoenas through a -court and, through 
the court, seek a remedy for contempt; 

(9) hold a public hearing specific to a protest or a request by the transportation division of 
the commission that has been filed within the notice period in opposition to or in consideration of 
an application; 

(10) create a statewide tariff for household goods service carriers establishing maximum 
rates that may be charged by carriers; and 

(11) adopt rules, issue orders and conduct activities necessary to implement and enforce 
the Motor Carrier Act. ; 

B. The commission may: 

(1) designate inspectors who may inspect the records of a motor carrier subject to the Mo- 
tor Carrier Act and who shall have the powers of peace officers.in the state's political subdivisions 
with respect to a law or rule that the commission is empowered to enforce pursuant to Section 65- 
1-6 NMSA 1978, excluding the enforcement authority granted to the motor transportation division 
of the department of public safety; 

(2) institute civil actions in the district court of Santa Fe: county in oe own name to enforce 
the Motor Carrier Act, its orders.and rules, and in the name of the state to recover assessments of 
administrative fines; 

(3) from time to time, modify the type and nature of service, territory and terms of service 
of operating authorities previously issued, and change or rescind rates previously approved; 

(4) establish statewide tariffs as needed for voluntary and optional use by tariffed service 
carriers; and 

(5) adopt rules to implement these powers. 


History: Laws 2003, ch. 359, § 4; 2013, ch. 73, § 3; operating authority; in Paragraph (2) of Subsection A, 

2013, ch. 77, § 3. after "motor", deleted "carrier" and added the remainder 

The 2013 amendment, effective July 1, 2013, autho- « © of the sentence; in’ Paragraph (5) of'Subsection A, after 

rized the commission to establish rates and tariffs and. to "the rates of", deleted "intrastate common motor carri- 

determine matters relating to carriers that do not have ers of persons and household goods and towing services 
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performing nonconsensual tows" and added "tariffed 
service carriers to the extent provided in the Motor, Car- 
rier Act", and after "including rates", added "and terms 
of service"; in Paragraph (6) of Subsection A, after "pub- 
lic", deleted "convenience and necessity", and added "in- 
terest and other matters", and-after "relating to", added 
"authorities, rates, territories, nature of service and other 
terms of service of"; added Paragraph (7) of Subsection A; 
in Paragraph (9) of Subsection A, after "request", added 
"by the transportation division of the commission" and af- 
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period"; added, Paragraph (10) of Subsection A; in Para- 
graph (3) of Subsection B, after "type", added "and na- 
ture", after "territory and terms", deleted "conditions and 
limitations" and added."of service", and after "previously", 
deleted "adopted as needed; and" and added "approved"; 
and. added Paragraph (4) of Subsection B.., 

Laws 2018, ch. 78, § 3 and Laws 20138, ch, 77, § 3, both 
effective July 1, 2013, enacted identical amendments to 
this section. The section was set out as amended by Laws 
2018, ch. 77, § 3. See 12-1-8 NMSA 1978, 


ter "filed", deleted "timely" and added "within the eae, 


65-2A-5. Applications in general; miindetérial grants of authority; when 
_public hearings required. 


A. Aperson shall file an application for any matter for which commission approval is required. 
An application shall be made in writing, verified and in a form that contains information and is 
accompanied by proof of service upon interested persons as required by the commission. 

B. The commission ‘shall simplify to the extent possible the process for approving applications. 
The commission may hold a public hearing on its own initiative or specific to an objection that has 
been filed within the notice period in opposition to or in consideration of an application. 

C. The commission shall hold a public hearing on an application whenever a protest is filed 
concerning the application during the notice period or the transportation division of the commis- 
sion requests a hearing during the notice period. 

D. The commission may approve or deny an application in whole or in part, or allow or require 
particular terms of service as it may find reasonable and appropriate. If no objection, protest or re- 
quest for hearing by the transportation division of the commission is filed during the notice period, 
the commission may grant the application by ministerial action, if the application complies with 
the provisions of the Motor Carrier Act and the rules of the commission regarding fitness, ability, 


financial responsibility and safety. 


History: Laws 2003, ch. 359, § 5; 2018, ch. 73, § 4; 
2013, ch. 77, § 4. 

The 2013 amendment, effective July 1, 2013, autho- 
rized the commission to hold hearings on its own initia- 
tive; granted the commission ministerial authority’ to 
grant applications without a hearing; in the title of the 
section, added "ministerial grants of authority"; in Sub- 
section A, in the first sentence, after "application", de- 
leted "if" and added "for any matter for which"; and in 
the second sentence, after "verified", deleted "under oath"; 
in Subsection B, in the first sentence, after "commission 
shall", deleted "streamline and"; and in the second sen- 
tence, after "public hearing" added "on its'own initiative 


or", after "specific to"; deleted "a protest: or request" and | 


added. "an objection", after "objection that has been", de- 
leted "timely", and after "filed", added "within the ‘notice 
period"; in Subsection C, after "application whenever", de- 
leted "an interested person protests" and added "a protest 
is filed concerning"; and in Subsection D, in the first sen- 
tence, after "in whole or in part", added the remainder of 
the sentence and added the second sentence. 

Laws 2013; ch: 73, § 4.and Laws 20138, ch. 77, § 4;:both 
effective July 1, 2018, enacted identical amendments to 
this section. The section was set out as amended by pas 
2013, ch. 77; § 4: See 12-1-8 NMSA 1978. 


65-2A-6. Notice. 


ANNOTATIONS 


A public hearing is required upon the filing of 
a protest. — Where a cab company filed an application 


for a certificate of authority to provide taxi services in an 


area in which appellants were doing business; appellants 


filed a protest and motion to intervene; a public regulation 


commission regulation required that before intervention 
could be allowed, appellants were required to provide the 
commission with facts and details that supported their 
protest; a hearing officer appointed by the commission 
denied appellants’ motion to intervene without a hearing 
and allowed commission staff to process the application as 


an uncontested. matter; and the commission. granted the 


applicant a certificate of authority without ever holding 
a public hearing, the commission’s regulation imposed a 
greater burden on interested parties who seek to protest 
at a public hearing than the burden established by the 
Motor Carrier Act and the commission acted outside its 
grant of statutory authority by treating the matter’ as an 
uncontested matter because a public hearing must be held 
upon the filing of a protest, it does not turn on the grant of 
a party’s status as an intervenor. Albuquerque Cab Co. v, 
N.M. Pub. Regulation Comm'n, 2014-NMSC-004. 


A. The commission shall electronically publish notice regarding an application before the com- 
mission for a certificate or permit or for a change in a certificate or permit, regarding proposed rule- 
making, or regarding other orders of the commission of general application, by posting a copy of the 
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notice or document on the commission's internet web site and sending electronic mail to all motor 
carriers, public officials or agencies, or other persons or entities who have previously supplied elec- 
tronic mail addresses to the commission for the purpose of publication, advising such persons of the 
filing and posting. If the’commission in its discretion should also require publication by newspaper, 
the requirement is met if notice is published once in a newspaper of general circulation in the state. 
The commission shall not act on an application for a certificate or permit or for an amendment, lease 
or transfer of a certificate or permit’ less'than twenty days after the date notice was published. 
B. Whenever the Motor Carrier Act’ requires publication of notice regarding any other matter, 
‘the requirement is met if notice is published once in a newspaper of general circulation in the state. 
The commission shall not’ act on a matter less than ten days after the date notice was published. 


History: Laws 2003, ch. 359, § 6; 2013, ch. 78, § 55 also require publication by newspaper", and in the third 
2013, ch. 77, § 5. sentence, after "application", added "for a certificate 

The 2013 amendment, effective July 1, 2018, autho- or permit or for an amendment, lease or transfer of a 
rized the commission to electronically publish notice of certificate or permit"; and in Subsection B, in the first 
pending actions of the commission; in Subsection A, in sentence, after "notice regarding", added "any other" and 
the first sentence, at the beginning of the sentence, de- after the phrase "any other matter’; deleted "other than 
leted "If the Motor Carrier Act requires publication of" an application". 
and added "The commission shall electronically publish" Laws 2013, ch. 73, § 5 and Laws 2013, ch. 77, § 5, both 
and after "before the commission", added the remain- “effective July 1, 2018, enacted identical amendments to 
der of the sentence, at the beginning of the second sen- this section. The section was set out as amended by Laws 


tence, added "If the commission in its discretion should 2013, ch. 77, $5; See 12-1-8 NMSA 1978, 


65-2A-7. Operating authorities i in general. 


A. Other than an entity receiving funding to supplement transportation services hr Title 
III B of the federal Older Americans Act of 1965, no person shall offer or provide'a transportation 
service for hire within the state without first obtaining an appropriate operating authority from the 
commission. Every motor carrier providing a transportation service shall meet and comply with the 
requirements of the Motor Carrier Act and the lawfully adopted rules‘and orders of the commission. 

. B. Acertificate, permit or warrant, or a change in a certificate or permit, shall be effective from 
the date issued by the commission and shall remain in effect until canceled, revoked, suspended 
or amended. 

C. A motor carrier shall carry’a copy of its operating authority in each motor vehicle it operates 
in New Mexico. 

D..-A certificated service carrier shall render reasonably continuous and adequate service as 
the commission may by rule prescribe. 


History: Laws 2003,.ch. 359, § 7; 2018, ch. 73, § 63. which required motor carriers to comply with the commis- 
2013, ch. 77, § 6; 2016, ch. 58, § 2... sion’s rules. 

The 2016 amendment, effective March 7, 2016, ex- Ride-share service was a transportation carrier 
empted entities receiving funding to supplement trans- service under the Motor Carrier Act. — Where taxi 
portation services through the federal Older Americans company brought.a diversity action against defendant, a 
Act of 1965 from obtaining operating. authority from the ride-share service, on the theory that the ride-share ser- 
public regulation commission; in Subsection A, added vice should have, but did not, comply with the New Mexico 
"Other than an entity receiving funding to supplement Motor Carrier Act (MCA), §§ 65-2A-1 through 65-2A-41 
transportation services through Title III B of the federal . NMSA 1978, when it first entered the city market, and 
Older Americans Act of 1965". where defendant moved to dismiss, arguing that it was a 

The 2013 amendment, effective July 1, 2013, required technology company and not a "transportation service car- 
persons who offer transportation services for hire to ob- rier" governed by the MCA, the district court denied de- 
tain an. appropriate operating authority from the com-) .\fendant's motion to dismiss, because the plain language of 
mission; added Subsection A; in Subsection B, after "war- the MCA demonstrates that it applies to any person who 
rant", added "or a change in a certificate or permit", after offers or provides a transportation service for hire within 
"revoked", deleted the former second and third sentences, ~ the state, and the alleged facts showed that defendant, in 
which ‘provided for the period of time a single state reg- addition to developing an innovative software platform 
istration and a single trip ticket are effective-and added during the, relevant time period, had extensive, involve- 
"suspended or amended"; in Subsection D, at the begin- ment with and control over drivers, and made money from 
ning of the sentence, after "A", deleted "motor" and added *- providing transportation services. Albuquerque Cab Co., 
"certificated service"; and deleted former Subsection D, Inc.v. Lyft, Inc., 460 F. Supp.3d. 1215 (D. N.M.-2020). 
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65-2A-7.1. Findings. 


The legislature finds that: 

A. the federal Older Americans Act of 1965 was enacted j in part to allow ldo Americans to 
continue "meaningful activity within the widest range of civic, cultural, education and training 
and recreational opportunities"; 

B. federal funding through Title III B of the Older Americans Act of 1965 supplements, but 
does not supplant, funding for transportation services for. older Americans; and 

C. the Older Americans Act of 1965 specifically authorizes the solicitation of voluntary contri- 
butions for services supplemented by Title III B funding as long as the solicitation is not coercive. 


History: Laws 2016, ch. 58, § 1. “ Emergency clauses. — Laws 2016, ch. 58, § 3, con- 
) tained an emergency clause and was approved March 7, 
2016. 


65-2A-8. Certificates for passenger service. 


A. The commission may issue a certificate for a passenger service as follows: 

(1) acertificate for an ambulance service; 

(2) acertificate for a shuttle service shall be endorsed for nature of service as a scheduled 
shuttle service or as a general shuttle service; 

(3) acertificate for a specialized passenger service shall be endorsed for nature of service 
as provided by commission rule; and | 

(4). .a certificate for a taxicab service shall be endorsed for nature of service as a eumicinal 
taxicab service or.as a general taxicab service. 

B. Except as provided in this section and in Section 65-2A-13 NMSA 1978, the commission 
shall issue a certificate allowing a person to provide passenger service after notice and public 
hearing requirements are met, if: 

(1) the applicant. is fit and able to provide the transportation service to be authorized by 
the certificate; 

(2) the applicant is in compliance with the safety and financial responsibility require- 
ments of the Motor Carrier Act, the rules of the commission.and other applicable federal and state 
laws and rules; 

(83) for an application for ambulance service, the transportation service to be provided un- 
der the certificate is or will serve a useful public purpose that is responsive to a public demand or 
need; and 

(4) the applicant has filed a tariff as provided in Section 65-2A-20 NMSA 1978. 

C. Before granting a certificate for passenger service, the commission shall consider any objec- 
tions or protests that were filed within the notice period. 

D. Before granting a certificate for ambulance service, the commission shall also consider the 
effect that issuance of the certificate would have on existing ambulance service in the territory. 

E. Acertificate issued by the commission for provision of passenger service shall contain one or 
more endorsements, each of which shall specify the: 

(1) nature of service to be rendered; 

(2) territory authorized to be served; and 

(3). reasonable terms of service as the commission may allow or require for the particular 
certificate. 

‘FE. Territorial endorsements to a certificate for passenger service shall; 

(1) be limited to territory sought in the application that will be served in a reasonably 
continuous and adequate manner beginning within thirty days of the issuance of the certificate or 
such other definite period or date as the commission may provide for a particular application and 
shall generally be authorized on the basis of county or incorporated municipal boundaries, subject 
to other specification reasonably allowed or required by the commission; 

(2) except for shuttle services, authorize transportation between points and places within 
the specified territory, and from points and places within the specified territory to all points and 
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places in the state and return, unless otherwise expressly allowed or specified in the terms of ser- 


vice in the endorsement to the certificate; and 


(3) for shuttle services, provide for transportation between two or more specified end or 
intermediate terminal points or areas, and authorize pick-up or drop-off of passengers throughout 
a terminal area, but shall not authorize transportation between points and places within a single 
terminal area or the provision of transportation services in any other areas of the state. 


History: Laws 2008, ch. 359, § 8; 2013, ch. 73, § 7; 
2013, ch. 77, § 7. 

The 2013 amendment, effective July 1, 2013, clarified 
and simplified procedures for issuance of certificates for 
passenger service; in the title, deleted "intrastate common 
motor carrier of persons" and added. "passenger service"; 
in Subsection A, deleted the former first sentence which 
required a carrier of persons to obtain a certificate for in- 
trastate transportation and added the first sentence, and 
added Paragraphs (1) through (4); in Subsection B, after 
"this section", added "and in Section 65-2A-13 NMSA 
1978", and after "person to provide", deleted "compensated 
intrastate transportation as a common motor carrier of 
persons" and added "passenger service"; in Paragraph 
(1) of Subsection B, deleted "person" and added "appli- 
cant", and after "fit", deleted "willing"; in Paragraph (2) of 
Subsection B, deleted "person" and added "applicant"; in 
Paragraph (3) of Subsection B, at the beginning of the sen- 
tence, added "for an application for ambulance service’; 
added Paragraph (4) of Subsection B; in Subsection C, af- 
ter "certificate", deleted "to an intrastate common motor 
carrier of persons" and added "for passenger service" and 
after "consider", added the remainder of the sentence; in 
Subsection D, at the beginning of the sentence, added "Be- 
fore granting a certificate for ambulance service, the com- 
mission shall also consider" and: after "existing", deleted 
"motor carriers; provided that the commission shall not 
find diversion of revenue or traffic from an existing motor 
carrier to be, in and of itself, sufficient grounds for deny- 
ing the certificate" and added "ambulance service in the 
territory"; in Subsection E, after "commission", deleted "to 
an intrastate common motor carrier of persons" and added 
"for provision of passenger service", after "passenger ser- 
vice. shall", added "contain one or more endorsements, 
each of which shall", in Paragraph (1), at the beginning 
of the sentence, added "nature of", in Paragraph (2), af- 
ter "territory", added "authorized", in Paragraph (3), after 
"terms", deleted "conditions and limitations" and added 
"of service", after "terms of service as the", deleted "public 
convenience and necessity" and added "commission", af- 
ter "commission may", added "allow or", after "require", 
deleted "and, if necessary", and deleted former Subpara- 
graphs (a) and (b) which authorized the commission to 
specify in a certificate the terminals between service and 
the routes and schedules of service, and added "for the 
particular certificate"; and added Subsection F. 

Laws 2018, ch. 73, § 7 and Laws 2013, ch. 77, § 6, both 
effective July 1, 2013, enacted identical amendments to 
this section. The section was set out as amended by Laws 
2013, ch. 77, §.7., See 12-1-8 NMSA ‘1978. 


ANNOTATIONS 


Sufficient evidence to support finding that ap- 
plicant is fit and able to provide transportation 
services. — Where new taxicab company applied to the 
New Mexico public regulation commission (PRC) for a 
certificate to provide general taxicab services within Ber- 
nalillo county, and where the applicant taxicab company 
had undertaken a course of action to get each regulatory 
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requirement met, had utilized legal services to compen- 
sate for the language barrier, had met. all requirements 
for certification and was compliant with state law and 
compliant with the statutory fitness requirements, there 
was substantial evidence to support the PRC’s determina- 
tion of the applicant taxicab company’s fitness to operate. 
Albuquerque Cab Co. v. N.M. Pub. Regulation Commn, 
2017-NMSC-028. 

Failure to show financial fitness to provide ser- 
vice. — Where’the applicant for a permanent certificate 
of authority to provide ambulance services significantly 
overstated its assets, submitted a balance sheet that over- 
stated the applicant’s cash on hand by almost $30,000, 
neglected to mention two lawsuits for non-payment of sig- 
nificant amounts against it, failed to list its hundreds of 
thousands of dollars in tax delinquencies, and failed to pay 
federal and state taxes in the past and accrued significant 
liabilities, the public regulation commission’s holding that 
the applicant satisfied the financial requirement for issu- 
ance of a certificate and that the applicant was fit, willing 
and able to provide services was arbitrary and capricious 
and an abuse of discretion. Bernalillo Co. Health Care 
Corp. v. N.M. Pub. Regulation Comm’n, 2014-NMSC-008. 

Failure to comply with laws and regulations. — 
Where the applicant for a permanent certificate of au- 
thority to provide ambulance services failed to pay its 
gross receipts tax; violated public regulation commission 
regulations by providing false statements regarding its 
balance sheets, failing to have a consultant. pharmacist, 
billing at rates other than its tariff rate for scheduled 
transports, and operating without appropriate authority 
from the commission; and made false representations on 
its website that offered special services the applicant was 
not qualified to provide, the commission’s ruling that the 
applicant had complied with state and federal regulations 
was arbitrary and capricious. Bernalillo Co. Health Care 
Corp. v. N.M. Pub. Regulation Comm’n, 2014-NMSC-008. 

A public hearing is required upon the filing of 
a protest. — Where a cab company filed an application 
for a certificate of authority to provide taxi services in an 
area in which appellants were doing business; appellants 
filed a protest and motion to intervene; a public regulation 
commission regulation required that before intervention 
could be allowed, appellants were required to provide the 
commission with facts and details that supported their 
protest; a hearing officer appointed by the commission 
denied appellants’ motion to intervene without a hearing 
and allowed commission staff to process the application as 
an uncontested matter; and the commission granted the 
applicant a certificate of authority without ever holding 
a public hearing, the commission’s regulation imposed a 
greater burden on interested parties who seek to protest 
at a public hearing than the burden established by the 
Motor Carrier Act and the commission acted outside its 
grant of statutory authority by treating the matter as an 
uncontested matter because a public hearing must be held 
upon the filing of a protest, it does not turn on the grant of 
a party’s status as an intervenor. Albuquerque Cab Co, v. 
N.M. Pub. Regulation Comm’n, 2014-NMSC-004. 
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65-2A-9. Certificates for household goods service. 


A. Except as provided in this section.and.,in Section 65-2A-13. NMSA 1978, the commission 
shall issue a certificate allowing a person to provide household goods service after notice and pub- 
lic hearing requirements, are met, if the applicant: , 

(1) is fit and able to provide.the transportation ‘to be aubhouiaed by Pra certificate; 

(2) has a place of business and stations equipment within the state and is in compliance 
with the safety and. financial responsibility requirements of the Motor Carrier Act, the rules of the 
commission and other applicable federal and state laws and rules; and 

(3) has filed a tariff as provided in Section 65-2A-20 NMSA 1978. 

B....Before granting a certificate for household goods, service to an applicant, the commission 
shall consider any objections that were filed within the notice period. 

C. Acertificate issued by the commission for provision of household goods service shall contain 
one or, more endorsements, each of which shall specify: ) 

(1) the territory to be served, which shall be limited to territory sought in the application 
that will be served in a reasonably continuous and adequate manner beginning within thirty days 
of the issuance of the certificate or such other definite period or date.as the commission may pro- 
vide for a particular application, and shall generally be specified on the basis of county boundar- 
ies, subject to other or further specification by the commission by rule or in regard to a particular 


application; and 


(2) any reasonable terms of service that the commission may allow or require for the par- 


ticular certificate. 


History: Laws 2008, ch. 359, § 9; 2013, ch. 73, § 8; 
2013, ch. 77, § 8. 

The 2018 amendment, effective July 1, 2018, clarified 
and simplified procedures for issuance of certificates for 
household goods service; in the title, deleted "intrastate 
common motor carrier of" and after "goods", added "ser- 
vice"; deleted former Subsection A, which required a car- 
rier of household goods to obtain a certificate; in Subsec- 
tion A, in the introductory sentence, after “in this section", 
added "and in Section 65-2A-13 NMSA:1978", after "pro- 
vide", deleted "compensated intrastate transportation as a 
common motor carrier of", after "household goods", added 
"service", and after "requirements are met, if’, added "the 
applicant"; in Paragraph (1), after "fit", deleted "willing", 
in Paragraph (2); at the beginning of the sentence, added 
"has a place of business and stations equipment within the 
state and", and deleted former Paragraph (3), which’ re- 
quired the applicant’s transportation service to provide a 
useful public purpose and provided criteria for determin- 
ing a useful public purposeand added “has filed a tariff as 
provided in Section 65-2A-20 NMSA 1978"; in Subsection 


65- 2A-10, Permits 


‘B, after "certificate"; added "for household goods service", 


after "household goods service to an", deleted "intrastate 
common motor carrier of household goods" and added "ap- 
plicant", and after "commission shall consider" deleted 
"the effect that issuance of the certificate would have on 
existing carriers; provided that the commission shall not 
find diversion of revenue or traffic from an existing car- 
rier to be, in and of itself, sufficient grounds for denying 
the certificate" and added "any objections that were filed 
within the notice period"; and in Subsection C, in the in- 
troductory sentence, after "commission", deleted "to an in- 
trastate common motor carrier" and added "for provision", 
and after "household goods", added "service shall contain 
one or more endorsements, each of which", in Paragraph 
(1), after "served", added the remainder of the sentence, 
and added Paragraph (2). 

. Laws 2018;:ch. 73, § 8 and Laws 2013, ch. 77, § 8, both 
effective July 1, 2013, enacted identical amendments to 
this section. The section was set out'as amended by Laws 
2013, ch. 77, § 8. See 12-1-8 NMSA 1978. 


A. Except as provided in this section and in Section 65-2A-13 NMSA 1978, the commission 
shall issue a permit allowing a person to provide permitted service for transportation of passen- 
gers or household goods pursuant to contract after notice and public Hearing Date pacial are 


met, if the applicant is: 


(1) - fit. to provide the transportation to be authorized by the permit; re 
(2) in compliance with the safety and financial responsibility requirements of the’ Motor 


Carrier Act, the rules of the commission and other applicable federal and state laws and rules. 

B.. Before granting a permit to an applicant, the commission shall consider any objections or 
protests that were filed within the notice period. 

C. The commission shall not grant a permit for ambulance or HbagehOId fod service, or for 
provision of passenger service pursuant to a public-charge contract, or for a lease or transfer of 
such a permit, unless the applicant holds a certificate for provision of the appropriate certificated 
service in the territory to be served under contract. A carrier's operations pursuant to permits 
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for contracts for ambulance ‘service or household goods service, or for public-charge contracts for 
passenger service, shall be held to the same standards as are the carrier's certificated service op- 
erations. If the transportation to be provided under the contract is passenger service other than 
ambulance service, the contractual rates and terms of service affecting passengers oo be pro- 
vided in the carrier's tariff. 

D. The commission shall not issue a permit for passenger service if the contract or arrange- 
ment between the carrier and the other contracting party effectively excludes or otherwise im- 
pairs a certificated carrier's access to public places or the public's access to certificated carriers 
for the provision of transportation services by a certificated passenger service carrier then serving 
the same territory, and no permit issued may be used to effect such exclusion or impairment of 
certificated passenger service. 

E. Apermit issued by the commission shall specify the business of the carrier, the scope of the 
authority granted to it and the terms, conditions and limitations of the authority. 

F, An applicant for a permit shall file with the commission each contract under which it in- 
tends to operate. ; 


History: Laws 2003, ch. 359, § 10; 2005, ch. 229, § 1; motor carrier of persons or household goods" and’ added 


2013, ch. 73, § 9; 2013, ch. 77, § 9. “applicant for a permit", and deleted the former last sen- 
The 2013 amendment, effective July 1, 2013, clari- tence, which required the commission to approve a con- 
fied and simplified procedures for issuing permits; in the tract and authorize operation if they were in the public 
title, after "Permits", deleted "for intrastate contract mo- interest; deleted former Subsection H, which prohibited 
tor carrier permits of persons or household goods", deleted the commission from limiting the number of contracts of 
former Subsection A, which required carriers of persons carriers of persons and household goods; and deleted for- 
and household goods to obtain a permit; in Subsection A, mer Subsection I, which permitted a carrier owning a cer- 
in the introductory sentence, after "this section", added tificate and a permit for the same service to use the same 
"and in Section 65-2A-13 NMSA 1978", after "a person equipment for both common and contract services. 
to provide", deleted "compensated intrastate" and added Laws 2018, ch. 78, § 9 and Laws 2013, ch. 77, § 9, both 
"permitted service for", after "transportation", deleted "as effective July 1, 2018, enacted identical amendments to 
a contract motor carrier of persons" and added "of pas- this section. The section was set out as amended by Laws 
sengers", after "household goods", added "pursuant to 2018, ch. 77, § 9. See 12-1-8 NMSA 1978. 
contract", and after "requirements are met, if", added "the The 2005 amendment, effective June 17, 2005, de- 
applicant is", in Paragraph (1), after "fit", deleted "will- leted from Subsection C(3)the requirement that the 
ing and able", and deleted former Paragraph (3), which commission consider the operations of motor’ carriers 
required that the transportation be in the public interest; protesting the application for a permit and deleted from 
in Subsection B, in the introductory sentence, after "per- Subsection E(3) the requirement thatthe commission 
mit to an", deleted "intrastate contract motor carrier of consider the operations of carriers protesting the applica- 
persons" and added "applicant"; and deleted former Para- tion for a permit. 


graphs (1) through (5), which provided criteria to be con- 
sidered in issuing permits and added "any objections or 
protests that were filed within the notice period"; deleted Intervention under prior law. — Prior to the 2005 
former Subsection D, which prohibited the issuance of a amendment to Subsection C(3) of 65-2A-10 NMSA 1978, 
permit if it would impair the service of a certificated car- motor carriers of persons operating over the routes or in 
rier in the same territory; deleted former Subsection E, the territory involved in an application for a permit could 
which provided criteria to be considered in issuing per- protest the application on whether the permit would en- 
mits to carriers of household goods; added Subsections C danger or impair their operations contrary, to the public 
through D; in Subsection E, after "the business of the", interest. T:N-T Taxi, Ltd. Co. v. NM. Pub. Regulation 


deleted “intrastate contract motor"; in Subsection F, at Comm'n, 2006- NMSC- 016, 139 N.M. 550, 135 P.3d 814. 
the beginning of the sentence, deleted "intrastate contract 


‘ANNOTATIONS 


65-2A-11. Temporary authority. | 


A. The commission may without notice grant temporary authority to an applicant for a cer- 
tificate or permit or for amendment, lease or transfer of all or part of a certificate or permit for a 
period not to exceed the duration of the application process, if it finds that: 

(1) the notice period for such application has not yet expired, the application is one di- 
rectly involving public safety, a governmental program or a specific public event, there is an urgent 
and immediate public need for such service and the public may be harmed by waiting for the no- 
tice period to expire; | 

(2) the applicant for temporary authority has a complete application for a certificate or 
permit or for amendment, lease or transfer of all or part of a certificate or permit, pending before 
the commission; 
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(3). the applicant is fit to provide the transportation service requested, is able to provide 
any certificated service requested and is in compliance with the safety and financial responsibility 
requirements of the Motor Carrier Act and the rules of the commission; and 

(4) satisfactory proof of urgent and immediate need has been made by verified proof as the 
commission shall by rule prescribe. 

B.-An applicant for temporary authority as a tariffed service carrier shall file tariffs covering 
the transportation services for which temporary authority is being sought. . 

C. Ifa hearing is held before a hearing examiner for any reason on an application for a certifi- 
cate or permit or for amendment, lease or transfer of all or part of a certificate or permit or for a 
tariff rate increase, the applicant may move in such proceeding for a grant of temporary authority 
or rate approval for a period not to exceed the duration of the application process, and any protest- 
ing carrier or the transportation division of the commission may move in such proceeding for re- 
consideration or modification of any grant of temporary authority previously granted by the com- 
mission or the hearing examiner. The hearing examiner in the proceeding shall hold an expedited 
preliminary public hearing on the grant of temporary authority on the issues in the proceeding 
and the testimony evidence presented in the hearing on such procedural basis as the commission 
shall by rule prescribe. 

D. “Motor carriers operating under temporary authority shall comply with the requirements of 
the Motor Carrier Act and the rules of the commission. 

E. A grant of temporary authority shall not create a presumption that permanent authority 
will be granted. 


History: Laws 2008, ch. 359, §,11; 2013, ch..73, § 10; directly involving public safety, a governmental program 
20138, ch. 77, § 10. or a specific public event"; and after "such service and" 

The 2013 amendment, effective July 1, 2013, clarified added the remainder of the sentence; added Paragraph (3), 
and. simplified procedures for granting certificates and and in Paragraph (4), after "need", deleted "shall be" and 
permits for temporary service; in the title, after "author- added "has been" and after "made by", deleted "affidavit or 
ity", deleted "for intrastate motor carriers of persons or other"; in Subsection B, after "temporary authority as.a" 
household goods"; in Subsection A,in the introductory deleted "common motor" and added, "tariffed service"; de- 
sentence, after "grant temporary", deleted "operating", af- leted former Subsection D, which required the applicant 
ter "temporary authority to an", deleted "intrastate motor for temporary service to notify a motor carrier authorized 
carrier of.persons or household goods" and added "appli- to perform the service temporarily authorized and permit- 
cant for a-certificate or permit or for amendment, lease ted the motor carrier to request,a hearing on the grant of 
or transfer of all or part of a certificate or permit’, and temporary authority; and.added Subsection C. 
after "not to exceed", deleted "ninety days" and added "the Laws 2013, ch. 73, § 10 and Laws 2013, ch. 77,.§ 10, both 
duration of the application process", in Paragraph (1), at effective July 1, 2013, enacted identical amendments..to 
the beginning of the sentence, added "the notice period for this section. .The section was set out as amended by Laws 


such application has not yet expired, the application is one 20138, ch.'77, § 10... See. 12-1-8 NMSA 1978. 


65-2A-12. Warrants. 


A. The: commission shall issue‘a warrant that allows a person to provide warranted service 
as a charter service, towing service or motor carrier of property if the commission finds that the 
applicant is in compliance with the financial responsibility and safety requirements of the Motor 
Carrier Act and the rules of the commission. 

B. A towing service carrier performing nonconsensual tows is subject to tariff rates and terms 
of service. A towing service carrier performing nonconsensual tows shall not use the same motor 
vehicles, equipment and facilities used by another warranted towing service carrier performing 
nonconsensual tows. ; 

C. Awarrant shall not be transferred or leased to another person. 

D...The commission may without notice or a public hearing cancel a warrant if then owner fails 
to operate under the warrant for twelve consecutive months or fails to provide proof of financial 
responsibility as required by the commission for four consecutive months. 


History: Laws 2003, ch. 359, § 12; 2013, ch. 78, § 11; commission authorizing the entity to offer and provide a 
2013, ch. 77, § 11; 2017, ch. 109, § 2. - warranted service as a motor carrier; in Subsection A, af- 
The 2017 amendment, effective July 1, 2017, removed ter "service as a", deleted "commuter service". 
"commuter services" from the list of entities that are re- The 2013 amendment, effective July 1, 2013, clarified 
quired to obtain a warrant from the public regulation and simplified procedures for granting warrants; deleted 
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former Subsection A, which required-a commuter service, |. "warranted service";;deleted former Subsection C, which 
charter service, towing service or carrier of property to provided for protests to applications for warrants; added 
obtain a warrant; in Subsection A, after "provide", de- Subsection B; and in Subsection D, after "twelve consecu- 
leted "compensated intrastate transportation" and added‘ _ tive months", added the remainder of the sentence. 


65-2A-13. Protests, objections and hearings. 


A. Any interested person or any member of the public may provide information to the commis- 
sion or express an objection to any application for a certificate or permit, or for amendment, lease 
or transfer of a certificate or permit, during the notice period for the application by filing a written 
objection in regard to the application. The commission shall consider any objections filed in regard 
to determining whether to hold a hearing on the application. The commission is not required to 
hold a hearing pursuant to any objection but may, in its discretion or on its own motion for any 
reason, hold a hearing on any application for a certificate or permit or for an amendment, lease or 
transfer of a certificate or permit. 

B. The commission shall hold a hearing on an application whenever a protest is filed within 
the notice period or the transportation division of the commission files a request for a hearing rela- 
tive to an application within the notice period. The commission shall ini a protesting carrier to 
proceed as an intervenor in the application proceeding. 

C. In any hearing held on an application: 

(1).. the applicant has the burden.of proving that the applicant. meets the requirements 
of the Motor Carrier Act and the rules of the commission for the application at issue, the burden 
of demonstrating with reasonable specificity the nature and scope of its proposed transportation 
service, the burden of proving any particular factual matters that the commission or the transpor- 
tation division of the commission may identify and require, the burden of proving any additional 
allegations and matters of public interest that it may raise and, if the application pertains to am- 
bulance service, the burden of proving that the ambulance service that currently exists in the ter- 
ritory sought in the application is inadequate and that the proposed service is directly responsive 
to a public need and demand for the service proposed; 

(2). a protesting carrier has the burden of proving all matters of fact pertaining to its full- 
service operation within its certificated full-service territory, the burden of proving the potential 
impairment or adverse impact on its existing full-service operation by the transportation service 
proposed by the applicant and the burden of proving all other allegations and matters of public 
interest that it may raise. The protesting carrier's proof should include, without limitation, a 
demonstration with reasonable specificity of the nature of the existing full service being provided, 
the volume of passengers transported, economic analysis related to expenses and revenues of the 
full-service operation and the anticipated economic, business or functional effect of the proposed 
service on the existing provision of, or rates for, full-service transportation within the full-service 
territory; 

(3) the commission may allow other interested persons to intervene, either generally or 
on the basis of specific facts or issues, A permissive intervenor has the burden of proof for its 
position on all factual matters and legal issues that it alleges and on which it is permitted to in- 
tervene; and 

(4) all parties to a hearing may base their hieeerencies and proof on business data, ex- 
perienced persons and mathematical calculations. Expert testimony shall not be required of any 
party but may be provided at the option of a party. 

D.. The commission shall not grant an application: 

(1) for a certificate or permit for ambulance service, or for amendment, lease or transfer of 
such a certificate or permit, if it finds after hearing that the existing ambulance service is provided 
on a reasonably continuous and adequate basis in the territory in which the new service is sought 
or that the holder of the certificate or lessee providing the existing ambulance service in such ter- 
ritory is willing and able to provide, and does,subsequently provide, reasonably continuous and 
adequate service within such territory, as specified by commission order; 

(2) for a new certificate for general taxicab service within the full-service territory of a 
protesting municipal taxicab service carrier; or a 
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(3) \ for.a certificate for any passenger service other than those identified in Paragraphs (1) 
and (2) of this subsection, or for a permit for passenger service other than for an ambulance ser- 
vice pursuant to a public-charge contract, or for amendment, lease or transfer of such a certificate 
or permit, within a protesting full-service carrier's full-service territory, if it finds after hearing 
that the grant of the application presents a reasonable potential to impair, diminish or otherwise 
adversely affect the existing provision of full-service passenger service to the public in the full- 
service territory or if the application is otherwise contrary to the public interest in the full-service 
territory. In considering the potential effect on provision of transportation services to the public in 
regard to such an application, the commission shall consider all evidence presented pertaining to 
such potential effect, including evidence of the effect that diversion of revenue or traffic may have 
on the provision of full-service passenger service to the community. Diversion of revenue or traffic 
from an existing motor carrier shall not, however, be sufficient grounds for denying the application 
without a showing that the diversion presents a reasonable potential to affect the provision of full- 
service passenger service to the community. 


History: Laws 2008, ch. 359, § 13; 20138, ch. 73, § 12; not automatically protect municipal taxicab companies 
20138, ch. 77, § 12. from new entrants, because 65-2A-13(C)(2) NMSA 1978 

The 2013 amendment, effective July 1, 2013, clarified requires protesting municipal taxicab companies to first 
and simplified procedures for protests; in the title, deleted demonstrate that they are providing a full-service taxicab 
"of application for a certificate or permit or for a change operation within their certified territories, Albuquerque 
in a certificate of permit" and added "objections and hear- Cab Co. v. N.M. Pub. Regulation Comm’n, 2017-NMSC-028. 
ings"; deleted former Subsection A,’ which prohibited a. Protesting municipal taxicab companies failed 
contract carrier from protesting a certificate; deleted for- to meet burden of proving their full-service opera- 
mer Subsection B, which prohibited a common or contract tions. — Where new taxicab company applied to the New 
carrier from protesting a permit; deleted former Subsec- Mexico public regulation commission (PRC) for a certifi- 
tion C, which prohibited a common carrier from protest- cate to provide general taxicab services within Berna- 
ing a certificate unless the carrier had the authority and lillo county, the PRC did not.err in approving the taxicab 
was willing and able to provide the service, the carrier company’s application, because the protesting municipal 
had provided the service during the past twelve months, taxicab companies were not protected from new entrants 
and the commission granted leave to intervene; and added by. 65-2A-13(D)(2) NMSA 1978, because both protesting 
Subsections A through D. ; companies were on notice that to receive the protection 

Laws 2018, ch. 73, § 12 and Laws 2013, ch. 77, § 12, both provided by 65-2A-13(D)(2) NMSA 1978, they must prove 
effective July 1, 2013, enacted identical amendments to their full-service operation and each failed to do so below, 
this section. The section was set out as amended by Laws and the protesting companies failed to present evidence 
2013, ch. 77, § 12. See 12-1-8 NMSA 1978. that allowing the applicant taxicab company to operate 


would cause actual impairment of either of their busi- 
ANNOTATIONS nesses or the passenger service within their territories as 


Protesting municipal taxicab company’s burden required by 65-2A-13(D)(3) NMSA 1978. Albuquerque Cab 
of proof. — Section 65-2A-13(D)(2) NMSA 1978: does Co. v. N.M. Pub. Regulation Comm'n, 2017-NMSC-028, 


65-2A-14, Changes in certificates or. permits. 


A. Achange in a certificate or permit shall not'be valid or effective without the approval of the 
commission. 

B. The commission may, for good cause and after notice and public hearing requirements are 
met, authorize the following changes in all or part of a certificate or permit at the request of the 
holder if the commission finds: 

(1) that the applicant for amendment, lease or transfer of a certificate for passenger ser- 
vice meets the requirements pursuant to Section 65-2A-8 NMSA 1978 for a certificate for such 
passenger service; — 

(2) that the applicant for amendment, lease or a transfer of a certificate for household 
goods service meets the requirements pursuant to Section 65-2A-9 NMSA 1978 for a certificate for 
such household goods service; 

(3) that the applicant for amendment, lease or a transfer of a permit meets the require- 
ments pursuant to Section 65-2A-10 NMSA 1978 for such a permit; and 

(4) ‘in addition, that: 

(a) for transfer or lease of all or part of a certificate or permit, the transferor-applicant 
has rendered reasonably continuous and adequate service in the territory to be transferred or 
leased prior to the application for lease or transfer; and 


174 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


65-2A-15 MOTOR CARRIER ACT 65-2A-15 

(b) for transfer of all or a part of a certificate or permit, accrued taxes, rents, wages of 
employees and other indebtedness pertaining to all or part of a certificate or permit proposed to 
be transferred have been paid by the transferor-applicant or assumed by the transferee-applicant. 


C... The commission may, without notice or a public hearing, authorize the following changes in 


all or part of a certificate or permit at the request of the holder: 
(1) voluntary cancellation of the certificate or permit; 
» (2) voluntary: suspension of the certificate or permit for a period not to exceed twelve con- 


secutive months; 


(3) _ change in the form of legal entity or name of the holder of the certificate or permit; 
(4) reinstatement of the certificate or permit following voluntary suspension of a period 


not exceeding twelve consecutive months; 


(5) change in control of a holder of the certificate or permit through issuance or transfer 
of stock or other legal interest in a holder that is a corporation, partnership, trust or other legal 


business entity; and 


(6) matters pertaining to transfers by operation of law. 


History: Laws 2003, ch. 359, § 14; 2013, ch. 73, § 13; 
2013, ch. 77, § 13. 

The 2013 amendment, effective July 1, 2013, clari- 
fied and simplified procedures for making changes in 
certificates and permits; in Subsection A, after "permit", 
deleted "or tariff"; in Subsection B, in the introductory 
sentence, after "request of the", deleted "person owning 
the certificate or permit" and added "holder", deleted 
former Paragraph (1), which required the commission to 
find that the rates were reasonable, non-predatory and 
nondiscriminatory; in Paragraph (1), after "applicant", 
added "for amendment, lease or transfer of a certificate for 
passenger service", after "Section", deleted "8 of the Mo- 
tor Carrier Act" and added "65-2A-8 NMSA 1978", after 
"65+2A-8 NMSA, 1978 for", deleted. "an amendment of", 
after "for a certificate", deleted "as a common motor car- 
rier of persons" and added "for such passenger service", 
deleted former Paragraph (3), which ‘required the appli- 
cant to meet the requirement of Section 10 of the Motor 
Carrier Act; in Paragraph (2), after "the applicant", added 
"for amendment, lease or a transfer of a certificate for 
household ‘goods service", after "Section", deleted "9 of the 
Motor Carrier Act" and added "65-2A-9 NMSA 1978" and 
after "65-2A-9 NMSA: 1978 for", deleted "an amendment 
of", after "a certificate", deleted "as a common motor car- 
rier of" and added "for such", and after "household goods", 
added "service", in Paragraph (3), after "applicant", added 


"for amendment, lease or a transfer of a permit", after , 


"Section", deleted "10 of the Motor Carrier Act" and added 
"65- 9A-10 NMSA 1978" after "65-2A-10 NMSA 1978 for" 
deleted "an amendment of" and. added "such", and after 


"such a permit", deleted "as a contract motor carrier of 
household goods", deleted former subparagraph (a) of for- 
mer Paragraph (6), which required that the transferee be 
fit, willing and able to provide the service and to comply 
with the act, in Paragraph (4), added the introductory sen- 
tence, in Subparagraph (a) of Paragraph (4), at the begin- 
ning of the sentence, added "for transfer or lease of all or 
part of a certificate or permit" and after "adequate ser- 
vice" added "in the territory to be transferred or leased", 
in Subparagraph (b) of Paragraph (4), at the beginning 
of the sentence, added "for.transfer of all or a part of a 
certificate or permit", deleted former Subparagraphs (d) 
and (e) of Paragraph (4), which required that the transfer 
not destroy competition, create a monopoly, or be incon- 
sistent with the public interest, and deleted former Para- 
graph (7), which provided criteria for evaluating changes 
in leases; and in Subsection C, in the introductory sen- 


- tence, after "request of the", deleted "person owning the 


certificate or permit” and added "holder", in Paragraph 
(1), at the beginning of the sentence, added."voluntary", 
in Paragraph (2), after "permit", added "for a period not to 
exceed twelve consecutive months", in Paragraph (3), af- 
ter "form of", deleted "ownership" and added "legal entity 
or name" and after "name of the", added "holder of the", in 
Paragraph (4), after "suspension", added "of a period not 
exceeding twelve consecutive months", and added Para- 
graphs (5) and (6). 

Laws 2013, ch. 73, § 13 and Laws 2013, ch. 77, § 18, both 
effective July 1, 2013, enacted identical amendments to 
this section. The section was set out as amended by Laws 
20138, ch. 77, § 13. See 12-1-8 NMSA 1978, 


65-2A-15. Multiple operating authorities and business trade names 


allowed. 


A. A person may simultaneously hold certificates for different kinds of certificated services, 
permits for different contracts and warrants for different kinds of, warranted service within the 
same territory. 

B. Any motor carrier that holds more than one certificate for the same kind and nature of cer- 
tificated service in the same territory or more than one permit for the same contract shall file an 
application with the commission to consolidate such operating authorities. 

C. The commission shall not grant any new operating authority to a motor carrier that du- 
plicates the operating authority of the same kind and for the same territory already held by that 
motor carrier. 

D. Certificated service carriers holding both a certificate and permit or warrant for related 
services may use the same vehicles and may transport passengers and property, or mixed loads 
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of household goods and property, pursuant to those authorities in the same vehicles and on a 
same trip. 

E. Every certificated, peated or warranted service carrier shall file with the BramdiuniGaiet 
division of the commission all business trade names under which the carrier operates its service or 
services authorized and shall provide the transportation division of the commission with proof of 
financial responsibility for all business trade names in addition to its legal name. ‘The commission 
shall accept business trade names as submitted by a carrier. Filing with the transportation divi- 
sion of the commission shall not, by itself, establish or otherwise affect the ownership or right to 


use a business trade name under the intellectual property laws of the state of New Mexico. 


History: Laws 2008, ch. 359, § 15; 2018, ch. 73, § 14; 
2013, ch. 77, § 14. 

The 2018 amendment, effective July 1, 2013, clari- 
fied and simplified procedures for making changes 1 in cer- 
tificates and permits; clarified and simplified provisions 


relating to multiple operating authorities and business . 


trade names; in the title, after "authorities", added "and 
business trade names" and after "allowed", deleted "com- 
mon control and sham» competition: prohibited"; deleted 
former Subsection A, which permitted a person to hold a 
certificate, permit and warrant if the commission’ found 
that the multiple authorities were in the public interest; 
deleted former Subsection B, which prohibited a person 
from ‘controlling more than one certificate or permit for 
the same territory; added Subsections A and B; in Sub- 


Paragraph (1), deleted: former Paragraph (2), which pro- 


hibited the commission from granting new~ operating 


authority to a carrier that is under common control with 


another carrier that duplicates operating authority of the 


same kind or in common territory; deleted former Subsec- 


,, tion D, which provided for the modification of operating 


authority to exclude authority of the same kind or ter- 
ritory when carriers come to be held in common control; 
deleted former Subsection E, which permitted carriers of 
household goods that held both a certificate and a permit 
to transport mixed loads of common and contract carrier 
household goods; and added Subsections D and E. 

Laws 2013, ch. 73, § 14 and Laws 2018, ch. 77,§ 14, both 
effective July 1, 2013, enacted identical amendments to 


this section. The section was set out as amended by Laws 


section C, deleted the. paragraph number for former ‘2018, ch. 77, § 14. See12-1-8 NMSA 1978. 


65-2A-16. Interstate motor carriers. ag a sh | By seer 


3 


A. Foreign and domestic motor carriers, motor private carriers, leasing companies, brokers and 
freight forwarders shall not:operate in interstate commerce in this state without first registering 
with a base state and paying all fees as required under the federal Unified Carrier Registration 
Act of 2005. The commission is. authorized to register applicants and collect all fees without notice 
or a public hearing. 

B. The commission is aitthorived to follow rules anid onltedt fee Aeebatont ie by the federal 
secretary of transportation from foreign and domestic motor carriers, motor private carriers, leas- 
ing companies, brokers and freight forwarders and do all things necessary to enable New Mexritto 
to participate in the federal unified carrier registration system pursuant to the federal Unified 
Carrier Registration Act of 2005, including the collection of an equal amount of revenue as was Col- 
lected by the commission in the last registration year under: Section 4005 of the federal Intermodal 
Surface Transportation Efficiency Act of 1991 and the collection of an equal amount of revenue 
annually from all other sources allowed, under the federal Unified Carrier Regigmation Act of 2005 
in the last year that such collections were not prohibited: by federal law. 

C. The commission is the state agency in New Mexico responsible for operation of the fedauat 
Unified Carrier Registration Act of 2005, including participating in the development, implementa- 
tion and administration of the unified carrier registration agreement. The commission is autho- 
rized to follow rules governing the unified carrier registration agreement issued under the unified 
carrier registration plan by its board of directors. 

D. Revenue remitted to the state from fees imposed by the federal Unified Carrier Registration 
Act of 2005 shall be remitted to the state treasurer, who shall deposit the revenue in the motor 
transportation fee fund. _ 

E. Compliance by an interstate motor carrier with the provisions of the federal Unified Carrier 
Registration Act of 2005 shall not authorize a carrier to provide intrastate transportation ser- 
vices in New Mexico. An interstate motor carrier wishing to provide, compensated transportation 
in intrastate commerce shall apply for the appropriate intrastate operating authority from the 
commission. A taxicab service or shuttle service traveling to or from a federally licensed airport 
terminal facility located in the state of New Mexico is engaged in nonexempt intrastate business 
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within the state regardless of a prior exemption ae its service provides, with regard to any service 
run, for both: . 

(1) initiation of the transportation of one or more passengers within this state; and 

(2) delivery to a departure point within this state of one or more passengers whose trans- 
portation on that service run was initiated at a point within this state. 


History: Laws 2003, ch. 359, § 16; 2006, ch. 71, § 1; registration receipt from a base state; deleted former Sub- 


20138, ch. 73, § 15; 2013, ch. 77, § 15; 2021, ch. 32, § 1. section B, which authorized the commission to collect an 
Cross references. — For the federal Intermodal Sur- annual per vehicle fee, enter into agreements with other 
face Transportation Efficiency Act, see Title 23 of the U.S. states and promulgate rules to participate in the single 
Code. state registration system; deleted former Subsection C, 
For the federal Unified Carrier Regulations Act of 2005, which required an application, proof of financial responsi- 
see 49 U.S.C. § 14504a. bility and a single state registration receipt; added a:‘new 
The 2021 amendment, effective June 18, 2021, pro- Subsection A to require registration with a base state and 
vided that the fees imposed by the federal Unified Carrier payment of fees; added a new Subsection B to authorize 
Registration Act of 2005 shall be deposited in the motor the commission to follow rules and collect fee assessments 
transportation fee fund; and added a new Subsection D set by the federal secretary of administration; added a 
and redesignated former Subsection D as Subsection E. new Subsection C to designate the commission as the 
The 2013 amendment, effective July 1, 2013, clarified state agency in New Mexico'to operate the Unified Carrier 
the nonexempt status of taxicab service with respect to Registration Act; and changed the reference in Subsection 
federally licensed airports; and in Subsection D, in the D from the Intermodal Surface Transportation Efficiency 
third sentence, after "taxicab service or", deleted "termi- Act to the Unified Carrier Registration Act. 
nal" and after "shuttle service", added "traveling to or Contingent effective date. — Laws 2006, ch. 71, § 3 
from a federally licensed airport terminal facility located made Laws 2006, ch. 71 effective January 1, 2007, unless’ 
in the state of New Mexico". congress or the United States department of transporta- 
Laws 2013, ch. 73, § 15 and Laws 2013, ch. 77, § 15, both tion delays the implementation of the federal Unified Car- 
effective July 1, 2013, enacted identical amendments to rier Registration Act of 2005. The New Mexico compila- 
this section. The section was set out as amended by Laws tion commission was not notified of a'delay as required by 
2018, ch. 77, § 15. See 12-1-8 NMSA 1978. Laws 2006, ch. 71, § 3. 


The 2006 amendment, effective January 1, 2007, 
deleted former Subsection A, which required a state 


65-2A-17. Repealed. 


Repeals. — Laws 2013, ch. 73, § 34 and Laws 2013, effective July 1, 2013. For provisions of former section, see 
ch. 77, § 34 repealed 65-2A-17 NMSA 1978, as enacted by the 2013 NMSA 1978 on NMOneSource.com: 
Laws 2008, ch. 359, § 17, relating to single trip tickets, ‘ 


65-2A-18. Financial responsibility. 


A. The commission shall prescribe minimum requirements for financial responsibility for all 
motor carriers. 

B. A motor carrier shall not operate on the highways of this state without having filed with the 
commission proof of financial responsibility i in the form and amount as the commission shall’ by 
rule prescribe. 

C. In prescribing minimum requirements for financial responsibility for motor carriers, the 
commission shall adopt the same minimum liability insurance requirements as those required by 
the federal motor carrier safety administration for interstate motor carriers for all motor vehicles 
for carriage of property or household goods and for all passenger motor vehicles with such capaci- 
ties. The commission shall adopt reasonable minimum liability insurance requirements for the 
use of passenger motor vehicles with capacities less than those regulated by the federal motor 
carrier safety administration and in doing so shall consider the number of passengers being trans- 
ported and the nature of the transportation services provided by the motor carriers using vehicles 
of those capacities. 

D. The commission may authorize a motor carrier to carry its own insurance in lieu of filing a 
policy of insurance, certificate showing the issuance of a policy of insurance or a surety bond. In 
approving an application to be self-insured; the commission shall consider: 

(1) the financial stability of the carrier; 
(2) previous loss history of the carrier; 
(3) the safety record of the carrier; 
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(4) the size, nature of operations and other operating characteristics of the carrier; and 

(5) other factors necessary for the protection of passengers, shippers and the public. 

E. Notwithstanding any requirement of the New Mexico Insurance Code [Chapter 59A, except 
Articles 30A and 42A NMSA 1978] to the contrary, the commission may accept proof of public li- 
ability insurance from an insurer not authorized in New Mexico if: 

(1) the insurance is for an interstate motor carrier transporting efmmodities exempt from 
regulation by the federal motor carrier safety administration oo rey in.the unified carrier 
registration system for those motor carriers; and 

(2) the insurer is authorized to write public liability insurance in at least one other state. 

F,. All motor carriers shall carry proof of financial responsibility in each motor vehicle they 
operate in this state. 


History: Laws 2008, ch, 359, § 18; 2005, ch. 288, § 2; an appropriate level of financial responsibility" and added 
2018, ch. 73, § 16; 2013, ch. 77, § 16., "carriers using vehicles of those capacities"; and in Para- 

The 2013 ‘amendment, effective July 1, 2013, clarified graph (1) of Subsection E, after "participating in the", de- 
and simplified the requirements for financial responsibil- leted "single state", and added "unified carrier". 
ity; in Subsection A, after "motor carriers", deleted lan- Laws 2013, ch. 73, § 16 and Laws 2018, ch. 77, § 16,.both 
guage which included incidental carriers and required the effective July 1, 2013, enacted identical amendments to 
commission to adopt rules regarding financial responsi- this section, The section was set out as amended by Laws 
bility of incidental carriers; in Subsection B, after "motor 2018, ch..77,§ 16. See 12-1-8 NMSA 1978. 
carrier", deleted "or incidental. carrier" and deleted the The 2005 amendment, effective June 17, 2005, added 
former second sentence, which provided for the maximum Subsection A to provide that the commission, shall pre- 
amount-of financial responsibility for incidental carriers; scribe minimum requirement for financial responsibility 
in Subsection C, in the first sentence, after. "the commis- for motor carriers, including incidental carriers and to 
sion shall adopt",.added the remainder of the sentence, provide that rules for incidental carriers shall be adopted 
added the language of the second sentence up to the word by July.1, 2006 and implemented beginning on July 1, 
"consider", after "consider", deleted "the creation of suffi- 2006; and provided in Subsection B. that incidental car- 
cient incentives to motor carriers to maintain and operate riers shall not operate on highways. without: filing-proof 
their equipment in a safe manner", and after "transporta- of financial responsibility and that the maximum amount 
tion services provided by the motor", deleted "; and other of financial responsibility for incidental carriers shall not 
factors necessary to ensure that motor carriers maintain exceed that required for other motor carriers. 


65-2A-19. Safety requirements for motor vehicles and drivers. 


A. A motor carrier shall provide safe and adequate service, equipment and facilities for the 
rendition of transportation services in this state. 

B. The commission shall prescribe safety requirements for drivers and for motor vehicles 
weighing twenty-six thousand pounds or less or carrying fifteen or fewer persons, including the 
driver, used by intrastate motor carriers operating in this state. The commission may prescribe 
additional. requirements related to safety, including driver safety training programs, vehicle pre- 
ventive maintenance programs, inquiries regarding the safety of the motor vehicles and drivers 
employed by a motor carrier, and the appropriateness of the motor vehicles and equipment for the 
transportation services to be provided by the motor carrier, 

C. The New Mexico state police division of the department of public safety may immediately order, 
without notice or a public hearing, a motor vehicle to be taken out of service for violation of a federal or 
state law or rule relating to safety if the violation would endanger the public health or safety. 

D. The commission shall implement rules requiring carriers to obtain criminal background 
reports for all, employed or contract drivers of certificated service carriers and for all other per- 
sons employed by certificated household goods service carriers who enter private dwellings.in the 
course of household goods service. 


History: Laws 2008, ch. 359, § 19; 2013, ch. 73, § 17; to drug testing requirements for commuter service driy- 
2018, ch. 77, § 17; 2017, ch. 109, § 8. ers, and redesignated the succeeding subsections accord- 

The 2017 amendment, effective July 1, 2017, removed ingly. 
the provision related to. drug testing requirements for any The 2013 amendment, effective July 1, 2013, required 
person seeking to be a commuter service driver, and re- criminal background reports for drivers and persons 
placed "motor transportation division" with "New Mexico’ employed by household goods carriers; in the title, after 
state police division" regarding the authority to order a ©. "drivers", deleted "used in compensated transportation"; 
motor vehicle to be taken out of service for certain safety and added Subsection EH. 


violations; and deleted former Subsection C, which related 
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65-2A-20. Tariffs. 


A.., A tariffed service carrier shall not commence operations or perform a new service under its 
operating authority without having an approved tariff on file with the commission. 

B...A tariffed service carrier-shall file with the commission proposed tariffs showing the rates 
for transportation and all related activities and containing.a description of the type and nature 
of the service, territory and all terms of service for transportation and related services. The rates 
shall be stated in terms of United States currency. Tariffs for individual carriers shall also include 
the carrier's legal name, all business trade names used by the carrier, contact information, infor- 
mation for service of process,.the territory, authorized for each transportation service listed in the 
tariff and any terms, of service contained in the operating authorities for that particular carrier. 
Each tariffed service, carrier operating pursuant to a statewide tariff shall file with the commis- 
sion a tariff statement referencing the statewide tariff being used and include the carrier's, legal 
name, all business trade names used by the carrier, contact information, information for service of 
process, the territory authorized for that carrier and any terms of service contained in the operat- 
ing authority for that particular.carrier. 

C.._ A tariffed service carrier shall not charge, or permit its ee 8 employees or contract driv- 
ers to charge, a different or additional rate, or to use different or additional practices or terms of 
service, for transportation or for a service rendered to or for the user of the service other than the 
rates and terms of service specified in approved tariffs in effect at the time, except; «,, 

(1). for ambulance and: household goods service, carriers, in accordance with rates and 
terms of service established by federal or.state law for federal or state Boxensmgntat programs or 
operations; and 

(2) for tariffed passenger. service carriers other than ambulance service carriers, in accor- 
dance with the rates and terms of service established, by. governmental programs,or operations.in 
which they voluntarily participate. 

D.. A tariffed service carrier shall not pay or refund, directly or indirectly to any person, a por- 
tion of the rate specified in its approved tariff, offer to a person privileges or facilities, perform a 
service or remit anything of value, except: 

(1). in accordance with tariffs approved by the commission; . | 

(2). for ambulance and household. goods service carriers, in accordance with rates and 
terms of service established by federal and state law for federal and state governmental entities, 
programs or operations; 

(3) for tariffed passenger service carriers other than ambulance service carriers, in accor- 
dance with the rates and terms of service established by governmental programs or operations in 
which they voluntarily participate; or . 

(4) «in settling or resolving a claim by a customer. 

E. The commission shall post on its internet web site eléetronie copies of all currently approved 
individual and statewide tariffs, and all tariff statements filed by carriers using statewide tariffs, 
in a manner to facilitate public access, review and comparison of rates and terms of service. A 
certificated passenger service carrier other than an ambulance service carrier shall post its tariff 
rates in each vehicle used in the provision of its transportation service. 

F. A tariffed service carrier shall file an-application with the commission for any change in 
the tariff, accompanied by the proposed tariff, at least twenty days prior to implementation of the 
amended rates and terms of service contained in the tariff. Except as provided in this section, an 
amended tariff shall be approved and become effective twenty days after filing of the application 
for a change in the tariff. The commission shall post notice of each application for a change in a 
tariffalong with a copy of the proposed tariff on the commission web site. 

G. No changes in terms of service disapproved by the transportation division of the commis- 
sion as inconsistent with the Motor Carrier Act, rule of the commission, the individual operating 
authority of the carrier or otherwise in violation of law shall become effective or be part of the 
approved tariff. The following terms of service contained in a tariff shall not be considered incon- 
sistent with, or Pics or discriminatory in nature under the Motor Carrier Act or commission 
rule: 
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(1) acarrier may decline or terminate service under circumstances that reasonably appear 
to present a physical danger to the driver, to another employee of the carrier or to passengers or, 
for carriers other than ambulance service carriers, a pai to the condition of the motor vehiele 
or cargo; 

(2) a carrier is not responsible for cancellations or delays due to weather or wad condi- 
tions when reasonably required for safety or when due to road construction, road closures, ave 
enforcement stops or similar matters beyond the control of the carrier; 

(8) a passenger service carrier may require that all firearms carried by any passenger 
other than an authorized law enforcement officer be unloaded and placed in a locked area of the 
vehicle during transport, along with all ammunition and any other weapons; or 

(4) a passenger service carrier other than an ambulance service carrier may decline or 
terminate service when the passenger cannot give an adequate description of, or direction to, the 
destination or cannot transfer into or out of the motor vehicle without requiring Lp elit assis- 
tance from the driver. 

~H.. An application for amendment of tariff rates that increases any tariff rate to a level greater 
than that previously approved by the commission for a full-service carrier or a towing service 
providing nonconsensual tows shall not become effective until approved by the commission as rea- 
sonable under Section 65-2A-21 NMSA 1978. The commission shall hold a hearing appropriate to 
the type of transportation service provided by the carrier for any such application, if requested by 
the applicant or by the transportation division of the commission, or if ordered in the discretion of 
the commission.The commission may provide for reasonable periodic rate increases for full-service 
carriers or towing services providing nonconsensual tows pursuant to a rate escalator or adjust- 
ment clause for any or all rates of a carrier on such basis as the commission finds reasonable. 

I. A person may make a complaint in writing to the commission that a rate or term of service 
contained in a tariff, or a rate otherwise charged or practice otherwise effected, is inconsistent 
with or in violation of the Motor Carrier Act, commission rule or the operating authority or current 
tariff of the motor carrier. The commission may suspend the operation of a rate, term of service or 
practice for a period not to exceed sixty days to investigate its reasonableness. If the commission 
finds that a rate charged by a tariffed carrier, or a term of service or practice effected by a tariffed 
carrier, is unauthorized, predatory or discriminatory, the commission shall prescribe the rate or 
the maximum or minimum rate to be observed or the terms of service to be made effective. 


History: Laws 2003, ch. 359, § 20; 2013, ch. 73, § 18; "An intrastate common motor" and added "A tariffed ser- 
20138, ch. 77, § 18. vice", after "tariffed service carrier", deleted "of persons 

The 2013 Daendiiantt effective July 1, 20138, clari- or household goods or a towing service performing non- 
fied and simplified procedures for establishing and ad- consensual tows", after "tariffed service carrier shall not", 
ministering tariffs; in Subsection A, at the beginning of added "pay or", and after "directly or indirectly", added 
the sentence, deleted "An intrastate common motor" and "to any person"; added Paragraphs (2) through (4); added 
added "A tariffed service", after "tariffed service carrier", Subsections E through H; and in Subsection I, in the first 
deleted "of persons or household goods or a towing service _ sentence, after "the commission that", deleted "an individ- 
performing nonconsensual tows", after "operating author- ual or joint" and added "a", after "a rate or", deleted "prac- 
ity without", deleted "approval of a" and added "having tice is" and added "term ‘of service contained in a tariff, or 
an approved", and after "approve tariff’, deleted,"from" a rate otherwise charged or practice otherwise effected, 
and added "on file with"; deleted former Subsection B, _is inconsistent with or", and after "Motor Carrier Act", 
which required carriers of persons and household goods added "commission rule or the operating authority or cur- 
and towing services performing nonconsensual tows to rent tariff of the motor carrier", and in the third sentence, 
file proposed tariffs in terms of United States currency; after "commission finds that", deleted "an individual or 
added Subsection B; in Subsection C, in the introductory joint" and added "a", after "a rate charged by", deleted "an 
sentence, deleted’ "An intrastate common motor", and intrastate common HHotor carrier of persons or household 
added "A tariffed service", after "tariffed service carrier", goods or a towing service performing nonconsensual tows, 
deleted "of persons or household goods or a towing ser- or.an individual or joint practice of any intrastate com- 
vice performing nonconsensual tows", after "or permit mon motor carrier of persons or household goods or any 
its", deleted "bona fide", after "agents", deleted "or", after © towing service performing nonconsensual tows affecting 
"employees", added "or contract drivers", after "charge, a the rate, is unreasonable" and added "a tariffed carrier, or 
different", added "or additional", after "additional rate", a term of service or practice effected by a tariffed_ carrier, 
added "or to use different or additional practices or terms is unauthorized", and after "to be observed or the", deleted 
of service", after "service other than the rates", added "practice" and added "terms of service”, 
"and terms of service", and after "in effect at the time", Laws 2018, ch. 73, § 18 and Laws 2013, ch. 77, § 18, both 
deleted "The rates of an otherwise valid tariff are not ap- effective July 1, 2018, enacted identical amendments to 
plicable when a medicaid program directly pays for ser- this section. The section was set out as amended by Laws 
vices" and added "except", and added Paragraphs (1) and 2018, ch, 77, § 18. See 12-1-8 NMSA 1978. 


(2); in Subsection D, in the introductory sentence, deleted 
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65-2A-21. Rates. 


A. Tariffed service carriers shall observe nonpredatory and nondiscriminatory rates and terms 
of service for the transportation services they provide. A predatory or discriminatory charge for 
service is unlawful. 

B. Reduced rates for minor children accompanied by an adult, for students traveling between 
their homes and their schools and for persons sixty-five years of age or older shall not be consid- 
ered discriminatory. A motor carrier shall not furnish free transportation to persons except to 
bona fide owners, officers, employees or other business personnel of the motor carrier and their 
dependents. | 

C. .Towing services performing nonconsensual tows may charge rates lower than the rates in 
their approved tariff to members of not-for-profit motor clubs after those rates have been filed with 
the commission. 

D. A household goods service carrier shall establish and observe nonpredatory and nondis- 
criminatory rates and practices relating to the manner and method of presenting, marking, pack- 
ing and delivering household goods for transportation and other matters relating to the transpor- 
tation of household goods. 

EK. In proceedings to determine the reasonableness of rates, the commission shall authorize 
revenue levels that are adequate under honest, economical and efficient management to cover 
total operating expenses, including the operation of leased motor vehicles, and depreciation, plus 
a reasonable profit. The rules adopted by the commission to implement this section shall allow a 
carrier to achieve revenue levels that will provide a flow of net income, plus depreciation, adequate 
to support prudent capital outlays, ensure the repayment of a reasonable level of debt, permit the 
raising of needed equity capital and attract and retain capital in amounts adequate to provide a 
sound motor carrier transportation system in the state. 


History: Laws 2003, ch. 359, § 21; 2013, ch. 78, § 19; that shareholders of carriers were not considered owners; 
2013, ch. 77, § 19. in Subsection C, deleted the former first sentence which 

The 2013 amendment, effective July 1, 2013, clari- prohibited carriers from giving an advantage to a person, 
fied and simplified procedures for establishing rates; in point of entry, territory or classification of carrier, after 
Subsection A, in the first sentence, at the beginning of the "filed with the commission", deleted "and further pro- 
sentence, deleted "An intrastate common motor carrier of “vided that this subsection shall not be construed to ap- 
persons or household goods or a towing sérvice perform- ply to disadvantages to the transportation service of other 
ing nonconsensual towing" and added "Tariffed service -motor carriers", in Subsection D, at the beginning of the 
carriers", after "shall observe", deleted "reasonable", and _ sentence, after "A", deleted "common motor carrier of", 
after "nondiscriminatory rates and", deleted "practices" after "household goods", added "service carrier" and after 
and added "terms of service", in the second sentence, at "establish and observe", deleted "just'and reasonable" and 
the beginning of the sentence, deleted "An unreasonable" added "nonpredatory and nondiscriminatory; and deleted 
and added "A"; in Subsection B, in the first sentence, af- former Subsection E, which required carriers to mutually 
ter "Reduced rates", added "for minor children accom- establish routes and joint rates and practices. 
panied by an adult", and after "discriminatory", deleted Laws 2018, ch. 73, § 19 and Laws 20138, ch. 77, § 19, both 
"within the meaning of this section", and in the second effective July 1, 2013, enacted. identical.amendments to 
sentence, after "employees", added "or other business per- this section. The section was set out as amended by Laws 


sonnel", and: deleted the third sentence, which provided 2018, ch. 77, § 19. See 12-1-8 NMSA 1978, 


65-2A-22. Time schedules. 


A. A scheduled shuttle service carrier shall file a proposed time schedule with its. tariff and 
shall file any change in its schedule through an amended tariff. 

B. Failure by a scheduled shuttle service carrier to operate the service on each day pursuant 
to commission rule as scheduled in its tariff shall result in an appropriate penalty as the commis- 
sion, in its discretion, shall determine. 

C. A time schedule shall not be designed to require the operation of a motor vehicle between 
given terminals or Ler areas at a rate of speed greater than the maximum speed allowed. 


History: Laws 2003, ch. 359, § 22; 2013, ch. 73, § 20; carriers to file a time schedule with their application for 

2013, ch. 77, § 20. a certificate and required commission approval before 

The 2013 amendment, effective tute 1, 2013, required the schedule was put into effect; added Subsection A; 

scheduled shuttle services to file a time schedule with in Subsection B, at the beginning’ of the sentence, after 

their tariff; deleted former-Subsection A, which required "Failure by", deleted "an intrastate common motor carrier 
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of persons" and added "a scheduled shuttle service car- Laws 2013, ch. 73, § 20 and Laws 2018, ch. 7:7, § 20, both 
rier" and after "service on each day", added "pursuant to effective July 1, 2013, enacted identical amendments to 
commission rule", and after "as scheduled", added "in its this section. The section was set out as amended by Laws 
tariff"; and in Subsection C, after "given terminals or", de- 2013, ch. 77, § 20. See 12-1-8 NMSA 1978. 


leted "between way stations" and added "terminal areas". 


65-2A-23. Motor carrier organizations. 


A. A tariffed service carrier may enter into discussions with another tariffed service carrier to 
establish a motor carrier organization. The organization shall obtain authorization from the com- 
mission before its members enter into any discussions concerning the rates contained ina state- 
wide tariff. The commission may authorize the creation of a motor carrier organization to discuss 
and promote industry matters, other than the rates of individual carriers, if the organization: 

(1) allows any intrastate motor carrier authorized to provide the same type of service to 
become a member of the organization, and allows a member carrier to discuss matters before the 
organization and to vote upon any proposal; 

(2) ‘does not interfere with a member carrier's right to establish its own tariff and does not 
change or cancel an independently established tariff; 

(3) does not file an objection, protest or complaint with the commission against a tariff 
item independently published by or for the account of a member carrier; 

(4) does not permit its employees or an employee committee to file or act upon ‘a proposal 
effecting a change in a tariff item published by or for the account of a member carrier; and 

(5) proposes matters concerning statewide tariffs for approval by the commission. 

B. A member carrier of the organization shall file with the commission information as the com- 
mission may by rule prescribe. 

C. A motor carrier organization approved by the commission pursuant to this section shall be 
subject to accounting, record- “keeping, reporting and inspection requirements as the commission 
may by rule prescribe. 

D., The commission may, upon complaint or upon its own initiative, investigate and determine 
whether a motor carrier organization previously authorized by it is not in conformity with the 
requirements of this section or with the terms and conditions upon which the motor carrier organi- 
zation was granted. authorization. The commission may modify or terminate its authorization of a 
motor carrier organization found to be noncompliant with the requirements of this rule. 

EK. The antitrust laws of the state shall not apply to discussions concerning general industry 
matters, terms of service or any matters concerning a statewide tariff, including the rates con- 
tained in a statewide tariff, by member carriers of a motor carrier organization authorized by the 
commission. 


History: Laws 2008, ch. 359, r 23; cet ch. 78, 8 21; authority to participate in the transportation to which 
2013, ch. 77; $21.) »: the proposal applies may" and added "matters before the 

The 2013 amendment, effective July 1 2018, clarified organization and to", in Paragraph (3), after "does not 
and simplified the procedure for organizing and conduct- file" deleted "a" and added "an objection", deleted former 
ing a carrier organization; in the title, after "organiza- Paragraph (5), which required the organization to disclose 
tions", deleted "common tariffs"; in Subsection A, in the the proponent of.a rate or tariff and admit the public to 
introductory paragraph, in the first sentence, at the begin- a meeting at which the rate or tariff was discussed, de- 
ning of the sentence, deleted "An intrastate common mo- leted former Paragraph (6), which prohibited a carrier 
tor" and added "A tariffed service" and after "discussions from voting on behalf of other carriers, deleted former 
with another", deleted "intrastate common motor" and Paragraph.(7), which required the organization to make 
added "tariffed service", inthe second sentence, after, '"dis- a final disposition of a rate or tariff filed with the orga- 
cussions concerning", added "the rates contained in", and nization within one hundred twenty days, deleted former 
after "contained in a", deleted "common" and added "state- Paragraph (8), which required an organization to adopt 
wide", deleted the former third sentence, which required quorum standards, in Paragraph (5), at the beginning of 
notice and a public hearing to establish a carrier organi- the sentence, added "proposes matters concerning state- 
zation, and in the current third sentence, after "motor car- wide"; in Subsection E, after "discussions concerning", 
rier organization", added "to discuss and promote indus- added "general industry matters, terms of service or any 
try matters, other than the rates of individual carriers", in matters concerning", after "matters concerning a", deleted 
Paragraph (1), after "allows", added ''any intrastate motor "common" and added "statewide" and after "concerning a 
carrier authorized to provide the same type of service to statewide tariff", added "including the rates\contained)in 
become a-member of the organization, and allows" and a statewide tariff"; deleted former Subsection F, which re- 
after "member carrier. to discuss", deleted "a tariff pro- quired a carrier organization to obtain approval of a com- 
posal filed with it, provided that only those carriers with mon tariff from the commission, required the commission 
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to hold a public hearing on the common tariff, and autho- 
rized the commission to approve the common tariff if it 
was limited to matters relating to transportation services 
provided by members of the organization proposing the 
tariff; and deleted former Subsection G, which placed the 


MOTOR CARRIER ACT 


65-2A-25 


burden of proof of a violation of the section on the party 
alleging the violation. 

Laws 2013, ch. 73, § 21 and Laws 2013, ‘ch. 77, § 21, both 
effective July 1, 2013, enacted identical amendments to 
this section. The section was set out'as amended by Laws 
2013, ch. 77, § 21. See 12-1-8 NMSA 1978, 


65-2A-24. Motor vehicle leases; driver contracts. 


A. An intrastate motor carrier aireil not lease a motor vehicle or operate a leased motor yelfiols 
in the course of its transportation service except as provided by commission rule. The commission 
may approve a motor vehicle lease without notice or a public hearing. 

B.. A motor carrier may use employed or contract drivers or taxicab arenes member driv- 
ers in the provision of a transportation service. Regardless of the provisions of any written or oral 
agreement between a motor carrier and a contract driver or taxicab association member driver, 
motor carriers providing transportation services that use contract drivers or taxicab association 
member drivers remain fully responsible to the commission for complying with all provisions of 
the Motor Carrier Act and commission rules applicable to transportation service carriers. 

C. Motor carriers providing intrastate transportation services that use contract drivers or taxi- 
cab association member drivers shall maintain, at their principal places of business within the 
state, a current written agreement with each such driver. No agreement with any contract driver 
or taxicab association member driver shall contain any provision contrary to a provision of the Mo- 
tor Carrier Act or a rule of the commission. Each written agreement shall contain a clause that 
requires the contract driver or taxicab association member driver to adhere to all provisions of the 


Motor Carrier Act and to all commission rules applicable to transportation service carriers. 


History: Laws 2008, ch. 359, § 24; 2013, ch. 73, § 22; 
2013, ch. 77, § 22. 

The 2018 amendment, effective July 1, 2018, provided 
for the use of employed or contract drivers; in the catch- 
line, added "driver contracts"; in Subsection A, in the first 
sentence, after "leased motor vehicle", deleted "without 
approval of each motor vehicle lease from the commission" 
and added "in the course of its transportation service ex- 
cept as provided by commission rule"; deleted former Sub- 
section B, which required carriers to file separate leases 


which prohibited the commission from approving a lease 
if the purpose of the lease is to circumvent the act; deleted 
former Subsection D, which required the commission to 
specify which of two parties to a lease was responsible for 
complying with the financial responsibility and safety re- 
quirements of the act; and added Subsections B and C. 

Laws 2013, ch. 73, § 22 and Laws 2018, ch. 77, § 22, both 
effective July 1, 2013, enacted identical amendments to 
this section. The section was set out as amended by Laws 
2013, ch. 77, § 22. See 12-1-8 NMSA 1978. | 


for each vehicle leased; deleted former Subsection C, 


65-2A-25. Household goods operations. 


A. The commission shall establish a statewide tariff for household goods services, containing 
terms of service and maximum rates that household goods service carriers may charge the public. 

B. A certificated household goods service carrier shall be responsible for acts or omissions of its 
agents that relate to the performance of household goods transportation services, including acces- 
sorial or terminal services, that are within the actual or apparent authority of the agent derived 
from or ratified by the certificated household goods service carrier. 

C. A certificated household goods service carrier shall use reasonable care in selecting and re- 
taining household goods agents who are sufficiently knowledgeable, fit, willing and able to provide 
adequate household goods transportation services, including accessorial and terminal services, 
and to fulfill the obligations imposed upon them by the Motor Carrier Act and by the certificated 
household goods service carrier. 

D. Ifthe commission has reason to believe from a complaint or investigation that a household 
goods agent has violated Subsection G or H of Section 65-2A-33 NMSA 1978, or is consistently un- 
fit, unwilling or unable to provide adequate household goods transportation services, including ac- 
cessorial and terminal services, the commission may issue to that household goods agent notice of 
the complaint, specific charges and the time and place for a hearing on the complaint. The hearing 
shall be held no later than sixty days after service of the complaint to the household goods agent. 
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The household goods agent has the right to appear at the hearing and rebut the charges contained 
in the complaint. 

E. Ifthe household goods agent does not appear at the complaint hearing, or if the commission 
finds that the household goods agent has violated Subsection G or H of Section 65-2A-33 NMSA 
1978, or is consistently unfit, unwilling or unable to provide adequate household goods transporta- 
tion services, including accessorial and terminal services, the commission shall issue an order to 
compel compliance by the household goods agent.. Thereafter, the commission may issue an order 
to limit or prohibit the household goods agent from any involvement in the provision of household 
goods transportation services: if, after notice and an opportunity to be heard, it finds that. the 
household goods agent has failed to comply with the order within a reasonable time after the date 
of its issuance, but in no event less than thirty days after its issuance. A household goods agent 
may file a petition with the commission seeking reconsideration of an order entered by the com- 
mission pursuant to this section. 

F; The commission shall adopt rules for the following Euenenite of household goods foe late: 
tion services: 

(1). methods of determining shipping charges; | . 

(2) “cost estimates, for which charges shall be subject to the neti tniat laws of this state; 

(3): inventory; 

(4) weighing; 

(5) «receipts and bills of lading; 

(6) liability based on value established between ihe tok carrier and the shipper; 
(7). equipment stationing by, and joint transportation ‘between, household goods‘service 
carriers; ) 

(8) household goods agents; and 

(9) service standards. 

G. « In adopting reasonable rules for intrastate household goods service carriers, the commission 
shall balance the interests of shippers and carriers and consider and observe industry standards. 

H. The antitrust laws shall not apply to discussions or agreements between a household goods 
service carrier and its authorized agents, whether or not an agent is alsoa Household goods service 
carrier when related solely to: 

(1) rates for the transportation of household g9pds under the AUEROTY of, the principal 
carrier; 

(2) acbeestrral terminal, storage or other charges for transportation services sn cient 
to the transportation of household goods transported under the authority of the principal carrier; 

(3) allowances relating to ipanspostation of household epods under the pigs | of the 
principal carrier; or ' 

(4) ownership of a household goods service carrier by an Scent or r membership on ye board 
of Birectots of ay household goods service carrier by an agent. 


History: Laws 2008, ch. 359, § 25; 2013, ch. 73, § 23; after "Section", deleted "33 of the Motor Carrier Act" and 


2013, ch. 77, § 28. . added: "65-2A-33 NMSA 1978"; in Subsection F, in Para- 

The 2013 amendment, effective July 1, 2013, required graph (1); deleted "rates" and added "methods of deter- 
the commission to establish a statewide tariff for house- mining shipping charges" and in Paragraph (7), at the be- 
hold goods services and to adopt rules that balance the ginning of the sentence, added "equipment stationing by, 
interests of:shippers and carriers and that consider in- and", after "between", deleted "common motor carriers of", 
dustry standards; added Subsection A; in Subsection B, and after "goods", added "service carriers"; in Subsection 
at the beginning of the sentence, deleted "An intrastate G, after "adopting", added "reasonable", after "intrastate", 
common motor carrier of and added "A certificated", af- deleted "common motor carriers of", after "household 
ter "certificated household goods", added "service)carrier", goods", added "service carriers", after "commission shall", 
after "ratified by the", deleted "common motor carrier of" deleted "consider", deleted former Paragraphs (1) through 
and added "certificated", and at the end of the sentence, (6), which required the commission to consider the level of 
after "household goods", added "service carrier"; in Sub- performance a well-managed carrier could achieve, the de- 
section C, at the beginning of the sentence, deleted "An. gree of harm to individual shippers that could result from 
intrastate common motor carrier of" and added "A certifi- a violation of the rule, the need to deter abuses.that harm 
cated", after "certificated household goods", added "service shippers, service requirements of shippers, cost of com- 
carrier", and after "Motor Carrier Act and by the", deleted pliance in relation to benefits, and the need to encourage 
"common motor" and added "certificated household goods carriers to offer service responsive to shippers’ needs, and 
service"; in Subsection D, in the first sentence, after "Sec- added "balance the interests of shippers and carriers and 
tion", deleted "33 of the Motor Carrier Act" and added "65- consider and observe industry standards"; and in Subsec- 
2A-383 NMSA 1978"; in Subsection E, in the first sentence, tion H, in the introductory sentence, after "agreements 
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between", deleted "an intrastate common motor carrier of" 
and added "a oa , after "between a household goods", added 
"service carrier" , after "agent is also a", deleted "motor 
carrier of", after "is also a household goods", added "ser- 
vice carrier", and in Paragraph (4), after "ownership of a", 
deleted "common motor carrier of", after "ownership of a 
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65-2A-26 


of any", deleted "common motor carrier of", and after "di- 
rectors of any household goods", added "service carrier". 

Laws 2018, ch. 78, § 23 and Laws 2013, ch. 77, § 23, both 
effective July 1, 2013, enacted identical amendments to 
this section. The section was set out as amended by Laws 
2018, ch: 77, § 23. See 12-1-8 NMSA 1978. 


household goods", added "service carrier", after "directors 


65-2A-26. Household goods voluntary dispute settlement program. 


A. The commission shall establish a program to settle disputes, at the voluntary option of the 
shipper, between shippers and all household goods service carriers concerning the transportation 
of household goods, which shall be a fair and expeditious method for settling disputes and com- 
plies with each of the following requirements and rules the commission may prescribe: 

(1) the program is designed to prevent a household goods service carrier from having any 
special advantage in a case in which the shipper resides or does business at a place distant from 
the motor carrier's place of business; 

(2) the program provides adequate notice of its availability, including a concise, under- 
standable and accurate summary of the program and disclosure of the legal effects of using the 
program, The notice shall be given to the shipper before the shipper tenders the household BROS 
to the motor carrier for transportation; 

(3) upon request of a shipper, the motor carrier shall promptly provide forms and ther 
information necessary to initiate an action to resolve a dispute under the program; 

(4) .aperson authorized pursuant tothe program to settle disputes shall be independent of 
the parties to the dispute and shall be capable, as determined by rules prescribed by the commis- 
sion, to resolve disputes fairly and expeditiously. The program shall ensure that. a person chosen 
tosettle.a dispute is authorized. and able to obtain from the shipper or motor carrier any material 
and relevant information necessary to carry out a fair and expeditious decision-making process; 

(5), the person settling the dispute may charge the shipper a fee of not more than twenty- 
five dollars ($25.00) for instituting a proceeding under the program if the program is binding 
solely on the carrier, but shall not charge the shipper a fee otherwise. The person settling the 
dispute shall refund the fee to the shipper in a case in which the dispute is settled in favor of the 
shipper, unless the person settling’ the dispute determines that the refund is inappropriate; 

(6) the‘program shall not require the shipper to agree to use the dispute settlement pro- 
gram prior to the time that a dispute arises; 

(7). the program may provide for an.oral presentation of a. dispute concerning transporta- 
tion of household goods by a party to the dispute or a party's representative, but an oral presenta- 
tion shall not be made unless the parties to the dispute expressly agree to the presentation and 
the date, time and location of the presentation; and, 

(8) a person settling a dispute under the program shall, as expeditiously. as. possible, 
but no later than sixty days after receipt of written notification of the dispute, render, a deci- 
sion based on the information gathered; except that, in a case in which a party to the dispute 
fails. to timely provide information that the person settling the dispute may reasonably re- 
quire, the person settling the dispute may extend the sixty-day period for a reasonable period 
of time. A decision resolving a dispute may include remedies appropriate under the circum- 
stances, including repair, replacement, refund or reimbursement for expenses and compensa- 
tion for damages. 

B.. The commission may investigate at any time the functioning of the program approved under 
this section and may, after notice and an opportunity to be heard, take appropriate action against 
any household goods service carrier for failure to meet the requirements of this section and rules 
as the commission may prescribe. 

C. In a court action;to resolve a dispute between a shipper and a household goods service car- 
rier, concerning the transportation of household goods by the carrier, the shipper shall be awarded 
reasonable attorney fees if: 

(1) the shipper submits a claim to thes carrier within one huntieed twenty days after the 
date the shipment is delivered or the date delivery is scheduled, whichever is later; 
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(2) the shipper prevails in the court action; and’ 

(3) a decision resolving the dispute was not rendered under the dispute settlement pro- 
gram within sixty days or an extension of the sixty-day period; or 

(4) the court proceeding is to enforce a decision rendered under the dispute settlement 
program and is instituted after the period for performance under the decision has elapsed. 

D. In acourt action to resolve a dispute between a shipper and a household goods service car- 
rier concerning the transportation of household goods by the carrier, the carrier shall be awarded 
reasonable attorney fees by the court only if the shipper brought the action in bad faith: 

(1) after resolution of the dispute under the dispute settlement program; or 
'(2) after institution of a proceeding by the shipper to resolve the dispute under the dispute 
settlement program and before: 
(a) the expiration of the sixty-day period or extension of the sixty-day ane for reso- 
lution of the dispute; and 
(b) a decision resolving the dispute is rendered under the program. 


History: Laws 2003, ch. 359, § 26; 2013, ch. 73, § 24; prevent a", deleted "motor" and added "household goods 


2013, ch. 77, § 24. service"; in Subsection B, after "opportunity to be heard", 
The 2013 amendment, effective July 1, 20 13, required deleted "suspend or revoke its approval" and added "take 
the commission to establish a voluntary settlement pro- __—s appropriate action against any household goods service 
gram between shippers; in Subsection A, at the begin- carrier", in Subsection C, in the introductory sentence, 
ning of the sentence, deleted "A common motor carrier after "shipper and a", deleted "common motor ‘carrier of" 
of household goods may submit an application to", after and after "household goods", added "service carrier", de- 
"The commission", deleted "to" and added "shall", after leted former Paragraph (3), which permitted an award of 
"settle disputes", added "at the voluntary option of the attorney fees if a settlement program was not available 
shipper", after "between shippers and", deleted "common to resolve the dispute, in Paragraph (3), after "settlement 
motor carriers of", and added "all", after "all household ., program", deleted "approved under this section", and in 
goods", added "service carriers", and deleted the former Paragraph (4), after "settlement program", deleted "ap- 
second sentence, which required that an application to proved under this section"; and in Subsection D, in the 
establish a settlement program be in the form prescribed introductory sentence, after "shipper and a", deleted 
by the commission; deleted former Subsection, B, which "common motor carrier of", and after, "and a household 
required the commission to review the application for a goods", added "service carrier", in Paragraph-(1), after 
settlement program within forty-five days; incorporated "program", deleted "approved under this section" and in 
former Subsection C into Subsection’ A and in former Paragraph (2), after "program", deleted "approved under 
Subsection C, at the beginning of the sentence, deleted this section". 
"The commission shall not approve a program for set- Laws 2013, ch. 73, § 24 and Laws 2013, ch. 77, § 24, both 
tling disputes concerning the transportation of household effective July 1, 2013, enacted identical amendments to 
goods unless the program is" and added "which shall this section. The section was set out as amended by Laws 
be"; in Paragraph (1) of Subsection A, after "designed to 2018, ch. 77, § 24, See 12-1-8 NMSA 1978. 


65-2A-26.1. Indemnity provisions in motor carrier transportation 
contracts void. 


A. A provision or agreement contained in, collateral to or affecting a motor carrier transporta- 
tion contract that requires the motor carrier to indemnify or hold harmless, or that has the effect 
of indemnifying or holding harmless, the shipper from liability for loss or damage resulting from 
the negligence or intentional acts or omissions of the shipper, or agents, employees or independent 
contractors that are directly responsible to the shipper, is against the public ‘policy of this state 
and is void and unenforceable. 

B. As used in this section, "motor carrier transportation contract”: 

(1) means a contract, agreement or understanding covering: 
(a) the transportation of property for compensation or hire by the motor carrier; 
(b) the entrance on real property by the motor carrier for the purpose of loading, v un- 
loading or transporting property for compensation or hire; or 
(c) aservice incidental to an activity described in Paragraph (1) or (2) of this subsec- 
tion, including storage of property; and 
(2) does not include the Uniform Intermodal Interchange and Facilities Access Agreement 
administered by the intermodal association of North America or other agreements providing for 
the interchange, use or possession of intermodal chassis or other intermodal equipment. 
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History: Laws 2009, ch. 183, § 1. 

Effective dates..— Laws 2009, ch. 183 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 19, 2009, 90 days after the 
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Applicability. — Laws 2009, ch. 183, § 2 provided that 
the provisions of Laws 2009, ch, 183, § 1 were applicable 
to motor carrier transportation contracts entered into or 


renewed on or after isn 1, 2009. 
adjournment of the legislature, 


65-2A-27. Involuntary suspension, revocation or amendment of 
operating authorities; reinstatement. | 


A. The commission shall immediately suspend, without notice ora public hearing, the operat- 
ing authority of a motor carrier for failure to continuously maintain the forms and:amounts of 
financial responsibility prescribed by commission rule. 

B. The commission may immediately suspend, without notice or a public hearing, Fee operat- 
ing authority of.a motor carrier for violation of a safety requirement of the Motor Carrier Act, the 
commission's rules or the rules of the motor transportation division of the department of public 
safety, if the violation endangers the public health or safety. 

C. The commission may, upon complaint or the commission's own initiative and after notice 
and a public hearing, if required, order involuntary suspension, revocation or amendment, in 
whole or in part, of an operating authority for failure to: 

(1) comply with a provision of the Motor Carrier Act; 
(2) comply with a lawful order or rule of the commission; 
(3) comply with a term of service of an operating authority or tariff; or 
-- (4) render reasonably continuous and adequate service under a certificate. 

D. The commission may approve an application for reinstatement of an operating authority 
following involuntary suspension if it finds, after notice and public hearing requirements are met, 
that: 

(1) the reasons for the involuntary suspension no longer pertain; and 
(2) the holder of the operating authority is fit, and a certificate holder is able, to provide 
the authorized transportation services, and the holder will comply with the Motor Carrier Act and 


the rules of the commission. 


History: Laws 2008, ch. 359, § 27; 2013, ch. 73, § 25; 
2013, ch. 77, § 25. 

The 2013 amendment, effective July 1, 2013, elimi- 
nated permits from the scope of the section; in Subsec- 
tion C, in Paragraph (8), after "term", deleted "condition 
or limitation" and added "of service! "and after “authority” 
added "or. tariff' and in Paragraph (4), after "certificate" 


(2), at the beginning of the sentence, after "the", deleted 
"owner" and added "holder", after "fit", deleted. "willing", 
after "fit, and", added "a certificate holder is", and after 
"services, and", deleted "to" and added "the holder will". 

Laws 2018, ch. 73, § 25 and Laws 2013, ch. 77, § 25, both 
effective July 1, 2013, enacted identical amendments to 
this section. The section was set out as amended by Laws 
2018, ch. 77, § 25. See 12-1-8 NMSA 1978. 


deleted "or permit"; and in Subsection D, in Paragraph 


65-24-28. Designation of an agent for service of process. 


A. An applicant for an operating authority shall file with the commission an appointment in 
writing of a resident agent for service of process. The appointment shall specify the address of 
the agent and shall stipulate that service upon the appointed agent of process of the commission 
or of a court shall have the same force and effect as. if service had been made personally upon the 
motor carrier within this state. The appointment shall continue in force until the motor carrier 
files an appointment of a substitute agent or until liability against the motor carrier growing 
out of its operations in the state has terminated. A copy of the appointment, duly certified by 
the commission, shall be accepted as sufficient evidence of appointment of an agent in a court of 
the state. 

B. Ifthe holder of an operating authority from the commission operates without appointing 
a resident agent for service of process, or the commission has unsuccessfully attempted to serve 
process upon the designated resident agent, the holder shall be deemed to have appointed the 
secretary of state as its resident agent for.service of process in an action or proceeding against the 
motor carrier growing out of an accident, collision or transaction in which the motor carrier may 
be involved by operating in this state. 
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C. Ifthe secretary of state is served with process directed to the holder of an operating authority 
from the commission, the secretary of state shall forward the process by certified mail to the mo- 
tor carrier at the address shown on its last change of address report, annual report or application 
with respect to its operating authority, whichever is most recent. The secretary of state shall file a 
certificate of service with the commission, which shall be accepted as prima facie proof of service. 

D. The secretary of state shall assess to the motor carrier the fee prescribed in Section 65-2A- 
36 NMSA 1978 for a process from a.court served upon the secretary of state but shall not charge a 
fee for service of commission process. 

E. The principal motor carrier of a household goods agent shall be sivienha to be the agent for 
service of process of the household ‘goods agent unless the household goods agent notifies the:com- 
mission in writing of the substitution of another agent for service of process. 


History: Laws 2008, ch. 359, § 28; 2013, ch. 73, § 26; deleted "a motor carrier owning" and added "the holder 


2013, ch. 77, § 26. of’; and.in Subsection D, after "Section", deleted "36, of the 
The 2013 amendment, eiective July 1, 2013, changed Motor Carrier Act" and added "65-2A-36 NMSA 1978". 
terms; in Subsection B, at the beginning of the sentence, Laws 2013, ch. 73, § 26, and Laws 2013, ch. 77, § 26, 
deleted "a motor carrier owning" ‘and added "the holder both effective July 1, 2013, enacted identical amendments 
of" and after "resident agent, the", deleted "motor carrier" to this section, The section was set out as amended by 


and added "holder"; in Subsection C, after "directed to", Laws 2013, ch. 77, § 26. See 12-1-8 NMSA 1978. 


65-2A-29. Reports and records. 


A. The commission. shall establish reasonable requirements with respect to reports, records 
and uniform systems of accounts and preservation of records for motor carriers. 

B. The commission may require any holder of an operating authority from the commission or 
any lessee of an authority to prepare and transmit to the commission an annual report of its.op- 
erations. The report shall be in the form, contain specific information, including financial informa- 
tion, and be due on a date.as the commission may by rule require. Financial data filed by motor 
carriers in annual reports shall not. be made available for inspection by the public. 

C. The commission or its employees or duly authorized agents shall, at all times, have access to; 

(1) land, buildings, improvements to real property and equipment of motor carriers used 
in connection with their.operations; and 
(2) records kept by motor carriers. 

D. The commission may, by order, require a motor carrier subject to the Motor Carrier Act, or its 
officers or agents, to produce within this state at such reasonable time and place as it may designate, 
original or certified copies of records regardless of where they are kept by the motor carrier when 
their production is pertinent to a matter before the commission, in order that the commission may 
examine them. No trade secret or business confidentiality immunity or privilege may be asserted by 
the motor carrier in response to such an order or request; provided that nothing in this provision shall 
prevent a carrier from moving for, or the commission from entering, an appropriate protective order to 
preserve the carrier's trade secrets or business confidentiality from further disclosure, nor shall this 
provision or any production required under this provision waive or diminish the carrier's trade secret 
or business confidentiality immunity or privilege as to persons other than the commission. 


‘E. The motor transportation division of the department of public safety shall furnish to the 


commission all information needed or required by the commission to carry out its responsibilities 
when the information is obtainable only through field enforcement. 

F. All applications, protests, objections, amendments to filings, operating authorities, tariffs, 
pleadings or any other documents filed in docketed proceedings not subject to confidentiality orders 
are public records and shall, as soon as practical, be made electronically available to the public. 


History: Laws 2008, ch. 359, § 29; 2018, ch. 78, § 27; authority"; added the second sentence in Subsection D; 
2013, ch. 77, § 27. and added Subsection F, 

The 2013 amendment, effective July 1, 2013, imposed Laws 2013, ch. 73, § 27 and Laws 2013, ch. 77, 8 27, both 
limitations on trade secret and business confidentiality: in effective July 1, 2013, enacted identical amendments to 
Subsection B, after "commission may require", deleted "a this section. The section was set out-as amended by Laws 
motor carrier owning" and added. "any holder of an" and 2018, ch. 77, § 27. See 12-1-8 NMSA 1978. 


after "from the commission", added "or any lessee of an 
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65-2A-30. Unauthorized carrying of persons prohibited. 


Except in the case of an emergency, a transportation service carrier not authorized to transport 
passengers shall not carry a passenger, including a hitchhiker, except on-duty employees. of the 
motor carrier or commission representatives on official business in a vehicle used in the provision 
of transportation service under its operating authority. 


History: Laws 2003, ch. 359, §:30; 20138, ch. 73, § 28; "passenger", and after "official business’, deleted "or in 


2013, ch, 77, § 28. case of an emergency" and added "in a vehicle used in the 
The 20138 amendment, effective July 1, 2018, clarified provision of transportation service under its operating au- 

the language of the section; at the beginning of the sen- thority". 

tence, deleted "A motor" and added "Except in the case Laws 2013, ch. 78, § 28 and Laws 2013, ch: 77, § 28, both 

of an emergency, a transportation service", after "autho- effective July 1, 2013, enacted identical amendments to 

rized to transport", deleted "persons" and added "passen- this section. The section was set out as amended by Laws 


gers", after "shall not carry a", deleted "person" and added 2018, ch. 77, § 28. See 12-1-8 NMSA 1978. 


65-2A-31. Witnesses; subpoenas; service of process. 


A. .If the commission orders a person to appear before it, the commission shall compensate 
the witness one full day's per diem plus mileage as provided for employees in the Per Diem and 
Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. The state shall pay such compensation out of the 
motor transportation fee fund pursuant to rules of the department of finance and administration. 
Witnesses subpoenaed by parties other than the commission shall be paid the same compensation 
by the party issuing the subpoena. 

B. Aperson shall not be excused from testifying or producing documentary evidence before the 
commission or a court in obedience to a subpoena of the commission issued pursuant to the Motor 
Carrier Act on the ground that the testimony or documentary evidence required of the person may 
tend to incriminate him or subject him to a penalty. A person shall not be prosecuted or subjected 
to a penalty for a transaction or matter about which he may be required to testify or produce 
documentary evidence; provided that a person testifying shall not be exempt from prosecution and 
punishment for perjury committed in testifying. A person shall not be required to testify or pro- 
duce documentary evidence in response to an inquiry not pertinent to a question lawfully before 
the commission or court for determination. 

C. Upon request of a member of the commission, a district court may issue a writ of attach- 
ment.to a person who fails to comply with a subpoena issued by the commission compelling the 
person to comply with the subpoena. The court shall have the power to punish for contempt in the 
same manner as for disobedience of a subpoena issued by the court. 

D. A member of the commission may administer an oath, certify to an official act, issue a sub- 
poena and compel the attendance of a witness and the production of evidence in hanaraet before 
the commission for the purposes provided in the Motor Carrier Act. 

E. The commission may issue and serve process on the person affected by etceens a copy of 
the process, signed by a member of the commission, to the person or to an officer or agent-of the 
person. An employee of the commission, a duly authorized law enforcement officer or a person over 
the age of eighteen who is not a party to the proceeding may serve process and shall return a copy 
of the process served, with an endorsement of service, to the commission. The endorsed process 
shall be entered into the record of the proceeding and shall be prima facie evidence that the pro- 
cess was duly served. 

F. The commission may in writing authorize a commissioner, the chief of staff or other person 
to investigate and take testimony regarding a matter pending before the commission. 


History: Laws 2008, ch. 359, § 31. Effective dates. — Laws 2003, ch. 359, § 45 made 
Laws 2008, ch. 359, § 31 effective July 1, 2003. 
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65-2A-32. Administrative penalties. 


A. If the commission finds after investigation that a provision of the Motor Carrier Act or an 
order.or rule of the commission is being, has been or is about to be violated, it may issue an order 
specifying the actual or proposed acts or omissions to. act that constitute a violation and require 
that the violation be discontinued, rectified or prevented. . ; 

B. Notwithstanding the existence of any other penalties, the commission may assess an ad- 
ministrative fine of not more than ten thousand dollars ($10,000) for each violation of a provision 
of the Motor Carrier Act or of a lawful rule or order of the commission. In case of a continuing vlo- 
lation, each day's violation shall be deemed to be a separate and distinct offense. _ | 

C. Notwithstanding the existence of other penalties, the commission may assess an adminis- 
trative fine of not more than ten thousand dollars ($10,000) against a person: knowingly using a 
motor carrier not properly authorized by the commission. 

D. All penalties accruing under the Motor Carrier Act shall be cumulative, and a suit for recov- 
ery of one penalty shall not be a bar to or affect the recovery of any other Pony or bea igs to Poy 
criminal prosecution under the Motor Carrier Act. 


History: Laws 2003, ch. 359, § 82. Effective dates. — Laws 2003, ‘ch. 359, § 45 made 
Laws 2008, ch. 359, § 32 effective July 1, 2003. 


65-2A-33. Criminal and civil penalties; unfair trade practices. 


A. A person who knowingly makes a false statement of material fact under oath or penalty of 
perjury in a commission proceeding, whether orally or in writing, shall be guilty of perjury. 

B. A person who willfully makes a false return of process or report to the commission or a mem- 
ber or employee of the commission, and a person who knowingly aids or abets a person who willfully 
makes a false return of process or report to the commission or a member or employee of the commis- 
sion, shall be guilty of a felony, and upon conviction shall be imprisoned for not more than five years. 

C. A person who willfully makes a false entry in records required by the Motor Carrier Act or 
the rules of the commission, willfully destroys, mutilates or by other means willfully falsifies the 
records or willfully neglects or fails to make full, true and correct entries of all facts, shall be guilty 
of a felony and upon conviction shall be imprisoned for not more than five years. 

D. An employee of the commission who divulges information about an inspection, examination 
or investigation of a record or of the property and facilities of a motor carrier, except insofar as 
may be authorized by the commission or a court of competent jurisdiction, shall be guilty of'a mis- 
demeanor and upon conviction shall be fined not more than one thousand dollars ($1,000). 

E. A person who violates or who procures, aids or abets in the violation of a provision of the 
Motor Carrier Act or a rule or order of the commission shall be guilty of a misdemeanor and upon 
conviction shall be fined not more than one thousand dollars ($1,000), imprisoned for not more 
than ninety days, or both. . 

F. A motor carrier shall be guilty of a misdemeanor and upon conviction shall be fined not more 
than five hundred dollars ($500), imprisoned for not more than six months, or both, if the motor carrier: 

(1) refuses to permit examination of its records; 

(2) conceals, destroys or mutilates its records; © 

(3) attempts to conceal, destroy or mutilate its records; or 

(4) removes its records beyond the limits of the state for the purpose of preventing exami- 
nation. . : 

G. A person who commits weight-bumping shall be guilty of a felony and upon conviction shall 
be fined not less than one thousand dollars ($1,000) nor more than ten thousand dollars ($10,000), 
imprisoned for not more than two years, or both. 

H. A person shall be assessed a civil penalty of not more than two thousand dollars ($2,000) 
for each violation and not more than five thousand dollars ($5,000) for each subsequent violation 
if the person knowingly engages in or authorizes an agent or other person to: 

(1) falsify the documents used in the transportation of household goods that evidence the 
weight of shipment; or 
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(2). charge for accessorial)services that are not performed, or for which the carrier is not 
entitled to be compensated, in a case in which such services are not reasonably necessary for the 
safe and adequate transportation of the shipment. i 

I. A law enforcement:officer of the state shall arrest andthe district attorney and attorney 
general shall prosecute a-violation of the Motor Carrier Act. 

J.’ It is an unfair and deceptive trade practice under the Unfair Practices Act [Chapter 57, 
Article 12 NMSA 1978] for any transportation service carrier to offer or provide transportation 
services of a type for which, or in any territory in which, it is not authorized to do so by the com- 
mission. The attorney general or a person who has been damaged or who is likely to be damaged 
as the result of such unauthorized service, including a shipper, a passenger or an authorized trans- 
portation service carrier, may bring an action pursuant to the Unfair Practices Act against the 
transportation service carrier regarding such unauthorized service, Any such civil action shall be 
in addition to, and shall not bar, any investigation or civil or criminal enforcement action regard- 
ing the unauthorized service available to the attorney general or a district attorney, or available to 
the commission under the Motor Carrier Act. Ey: 

K. Itis an unfair and deceptive trade practice under the Unfair Practices Act for any transpor- 
tation service carrier or its agent, employee or contract driver to charge or collect'a predatory rate 
or to undertake'a predatory practice in the provision of transportation services, The attorney gen- 
eral or a person who has been damaged or who is likely to be damaged as the result of a predatory 
rate or practice may bring an action pursuant to the Unfair Practices Act against the transporta- 
tion service carrier regarding such predatory rate or practice. Any such civil:action shall be in 
addition to, and shall not bar, any investigation or civil or criminal enforcement action regarding 
the predatory rate or practice available to the attorney general or a district attorney, or available 
to the commission under the Motor Carrier Act. 


History: Laws 2003; ch, 359, § 33; 2013, ch. 73,8 29; 8§ 65-2A-1 through: 65-2A-41 NMSA 1978, when it first 


20138, ch, 77, § 29. entered the city market, and where defendant, moved to 

The 2013 amendment, effective July 1, 2013, added dismiss, arguing that New Mexico law bars plaintiff from 
unfair trade practices; in the title, added "unfair trade’ pursuing a-cause of action for competitive injury dam- 
practices"; in Subsection A, after,"under oath") added "or ages under the Unfair Practices Act: (UPA), §§ 57-12-1 
penalty of perjury"; and added Subsections. J and K. through 57-12-26 NMSA 1978, the:district court denied 

Laws 2013, ch. 73, § 29 and Laws 2013, ch. 77, § 29, both _ defendant's motion to dismiss, because the UPA gener- 
effective July pi 2013, enacted identical amendments to ‘ally precludes companies from asserting a cause of action 
this section. The section was set out as amended by Laws against their competitors, but: the legislature carved out 
2018, ch. 77, § 29. See 12-1-8 NMSA 1978. an exception to the UPA's general prohibition of competi- 

Transportation motor carriers may bring a com- tive injury lawsuits. The plain language of § 65-2A-33(J) 
petitive injury claim under the Unfair Practices of the- MCA demonstrates that the legislature intended to 
Act. — Where taxi company brought a diversity action allow an authorized transportation service carrier to sue a 
against defendant, a ride-share service, on the theory transportation services carrier who operates without au- 
that the ride-share service should have, but did not, thorization. Albuquerque Cab Co., Inc. v. Lyft, Inc., 460 F. 


comply with the New Mexico Motor Carrier Act (MCA), ‘Supp.3d 1215 (D. N.M. 2020), 


65-24-34. Actions to enforce commission orders. 


If a person fails to comply with an order of the commission within the time prescribed in the 
order or within thirty days after the order is entered, whichever is later, unless a stay has been 
granted, the commission shall seek enforcement of the order in the district court for Santa Fe 
county. The enforcement hearing shall be held on an expedited basis. At the hearing, the sole ques- 
tion shall be whether the person has failed to comply with the order. 


History: Laws 2003, ch. 359, § 34. Effective dates. — Laws 2003, ch. 359, § 45 made 
Laws 2008, ch. 359, § 34 effective July 1, 2003: 


65-2A-35, Appeal to supreme court. 


A. A motor carrier or other interested person aggrieved by a final order or determination of 
the commission issued pursuant to the Motor Carrier Act may appeal to the supreme court within 
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thirty days. The appellant shall pay to the commission the costs of preparing and fearistniiing the 
record to the court. 

B. The pendency of an appeal shall not Autuinaenaw stay the order appealed from. The appel- 
lant may petition the commission or the supreme court for a stay of the order. 

C. The appeal shall be on the record of the hearing before the commission and shall be goy- 
erned by the appellate rules applicable to administrative heey The supreme court shall affirm 
the commission's order unless it is: 

(1) arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial evidence in the record; or 
(3) otherwise notin accordance with law. 


History: Laws 2008, ch. 359, § 35. ; Effective dates. — Laws 2003, ch. 859; § 45 made 
Laws 2008, ch. 359, § 35 effective July 1, 2003. 


65-2A-36. Fees. 


A. The commission shall charge and collect the following fees: 

(1). for filing an application for a certificate or an application for an sa dnd of a certifi- 
cate, or for any protest or permissive intervention in regard to such application, two hundred fifty 
dollars ($250); 

(2). for filing an application for a permit or an application for amendment of a permit, or 
for any protest or permissive:intervention in regard to such application, two hundred fifty dollars 
($250); 

(3) for filing an application for a warrant, twenty-five dollars ($25. 00); 

(4) for filing an application or motion for temporary authority, one hundred dollars ($100); 

(5) for filing an application for a change in a tariff for a tariffed service carrier, two hun- 
dred dollars ($200); 

(6). for filing an application for lease or transfer of a certificate or permit, or for any protest 
or permissive intervention in regard to such application, two hundred dollars ($200); 

(7) for filing an application for reinstatement of a certificate or permit following voluntary 
or involuntary suspension, one hundred dollars ($100); 

(8) for filing an application for voluntary suspension of a certificate or permit, fifteen dol- 
lars ($15.00); 

(9) for filing an application for a single trip ticket, five dollars ($5.00) per vehicle per trip; 

(10) for filing a change in the legal name of any holder of an operating authority, or a 
change of business trade name or the addition or deletion of a business trade name of any holder 
or lessee of an operating authority, ten dollars ($10.00); 

(11) for filing an equipment lease, five dollars ($5.00) per vehicle leased; 

(12) for a miscellaneous filing, five dollars ($5.00) per document; 

(13) for certifying copies of a record, order or operating authority, the charge per page pro- 
vided by law for governmental agencies; 

(14) for copies of written commission documents or records, the charge per page provided 
by law for governmental agencies, in addition to any applicable certification charge; and 

(15) for copies of other commission records, including electronic media, an amount set by 
the commission, in addition to any applicable certification charge. 

B. The secretary of state shall charge and collect a fee of four dollars ($4.00) for each process 
from a court served upon the secretary of state as the designated agent for service of process. by 
operation of law. 

C. The "motor transportation fee fund" is created in the state treasury. The commission shall 
collect all fees at the time an application is filed or service is provided, and shall remit them to the 
state treasurer, who shall deposit them in the fund. At the end of each month, the state treasurer 
shall transfer the unencumbered balance in the fund to the state road fund. 

D. Ifa fee has been erroneously paid, the person having paid the fee may apply for a refund in 
writing to the commission no later than sixty days after the erroneous payment. Upon approval of 
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the application by the commission, the amount erroneously paid shall be refunded from the motor 
transportation fee fund to the person who made the payment. 

E. An application shall be fully completed within sixty days or the fee submitted with the ap- 
plication shall be forfeited to the state. If the applicant renews the itn ag the applicant shall 
pay the applicable fee. 


History: Laws 2003, ch. 359, § 36; 2013, ch. 78, § 30; "application for a change in", deleted "an intrastate" and 
2013, ch. 77, § 30. added "a" and after "change in a tariff", added "for a tar- 
The 2018 amendment, effective July 1, 2013, imposed iffed service carrier", in Paragraph (6), after "certificate or 
fees for filing applications for amendments of certificates permit", added "or for any protest or permissive interven- 
and permits, protests, interventions, and to change a le- tion in regard to such application", deleted former Para- 
gal or business name; and in Subsection A, in Paragraph graph (11), which imposed a fee for filing a single state 
(1), after "application for a certificate", deleted "as an in- registration receipt for interstate motor carriers, in Para- 
trastate common motor carrier of persons or household graph (10), after "filing a change", deleted "of name" and 
_ goods” and added "or an application for an amendment of added "in the legal name of any holder of an operating au- 
a certificate, or for any protest or permissive intervention thority, or a change of business trade name or the addition 
in regard to such application", in Paragraph (2), after "for or deletion of a business trade name of any holder or lessee 
a permit", deleted "as an intrastate common motor carrier of an operating authority", deleted former Paragraph (13), 
of persons or household goods" and added "or an appli- which imposed a fee for filing proof of financial responsi- 
cation for amendment of a permit, or for any protest or bility, in Paragraph (13), after "operating authority", de- 
permissive intervention in regard to such application", in leted "fifteen dollars ($15.00)" and added "the charge per 
Paragraph (3), after "application for a warrant", deleted page provided by law for governmental agencies", and in 
"as an intrastate commuter service, charter service, tow- Paragraph (14), after "documents or records", deleted "one 
ing service or motor carrier of property", in Paragraph dollar ($1.00) per page" and added "the charge per page 
(4), after "filing an application", added "or motion", after provided by law for governmental agencies". 
"motion for", deleted "intrastate", and after "temporary Laws 2013, ch. 73, § 30 and Laws 2013, ch. 77, § 30, both 
authority", deleted "as a common or contract motor car- effective July 1, 2018, enacted eaten! amendments to 
rier of persons or household goods", deleted former Para- this section. The section was set out as amended by Laws 


graph (5), which imposed a fee for filing an application for 2013:'ch. 77, § 30. See 12-1-8 NMSA 1978. 
extension of temporary authority, in Paragraph (5), after 


65-2A-37. Electronic filing and certification of documents; electronic 
payment of fees. 


A. The commission may adopt rules permitting the electronic filing, submission and service of 
documents by facsimile, electronic mail or other electronic transmission, including original docu- 
ments, and the certification of electronically filed documents when filing or certification is required 
or permitted pursuant to the Motor Carrier Act. The rules shall provide for the appropriate treat- 
ment of electronic filings to satisfy requirements for original documents or copies and shall pro- 
vide the requirements for signature with respect to electronic filings. If the commission accepts 
electronic filing of a document, it may accept for filing a dhcument containing a signature line, 
however made. 

B., The commission may tahoe a credit, or debit cated or other means of payment, in lieu of cash 
or check, as payment of a fee pursuant to the Motor Carrier Act. The commission shall. determine 
those credit or debit cards or other means of payment that may be accepted for payment. 


History: Laws 2003, ch. 359, § 37; 2013, ch. 73, § 31; electronic transmission", and in the third sentence, after 
2013, ch. 77, § 31. "containing", deleted "a copy of" and after "signature", 
The 2013 amendment, effective July 1, 2013, permit- added "line". 
ted the submission and service of documents by facsimile, Laws 2018, ch. 78, § 31 and Laws 2013, ch. 77, § 31, both 
electronie mail or other electronic transmission; and in effective July 1, 2013, enacted identical amendments to 
Subsection A, in the first sentence, after "electronic fil- this section. The section was set out as amended by Laws 


ing", added "submission and service"; after "service of 2013, ch. 77, § 31. See 12-1-8 NMSA 1978. 
documents", added "by facsimile, electronic mail or other : 


65-2A-38. Exemptions. 


The Motor Carrier Act shall not apply to: 
A. school buses, provided that school buses shall be subject to applicable school bus safety pro- 
visions established by the state transportation director; 
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B.. United States mail carriers, unless $oniaie are eaierbin in other business as motor carriers of 
persons or household goods; 

C. hearses, funeral coaches or other motor widietien belonging to or dbesaved in connection with 
the business of a funeral service practitioner licensed by the state; 

D. acounty or municipal public bus transportation system; 

EK. private carriers; or 

F. commuter services. 


History: Laws 2008, ch. 359, § 38; 2018, ch. 78, § 32; The 2018 amendment, effective July 1, 2013, changed 


2018, ch. 77, § 32; 2017, ch. 109,.§ 4. terms; and in Subsection .B, after "in other business as", 
The 2017 amendment, effective July 1, 2017, ex- deleted "common or contract", | 

empted "commuter services" from the.Motor Carrier Act; 

and added Subsection F. 


65-2A-39. Effect on 1 municipal powers, 


Nothing eect in the Motor Carrier Act shall be eciisttuaet 

A... to limit or restrict the police jurisdiction or power of a raumicipality over its streets, high- 
ways and public places except as otherwise provided by law; ” 

B. in respect to matters other than rates and service Popul seouy to repeal a power of a mu- 
nicipality: 
i) (1) to adopt and enforce reasonable police regulations and ordinances i in the interest of the 
public safety, morals and convenience; or 

(2) to protect the public against fraud, imporition or oppression by motor carriers-within 
their respective jurisdiction. 


History: Laws 2003, ch. 359, § 39. Effective dates. — Laws 2003, ch. 359, § 45 made 
, Laws 2008, ch, 859, § 39 effective July 1, 2003. 


65-2A-40. Repealed. 


Repeals. — Laws 2018, ch. 73, § 84 and Laws 2018, —— July 1, 2018. For provisions of former section, see the 2012 
ch. 77, §°34 repealed 65-2A-40 NMSA 1978, as enacted by’ NMSA 1978 on NMOneSource.com, 
Laws 2008, ch, 859; § 40; relating to transition, effective | 


65- QA-41, Transition. 


A. Bxcent as provided i in this section, certificates, permits and warrants issued to a ontsten car- 
rier by the commission prior to July 1, 2013 shall remain in effect, subject to the provisions of the 
Motor Carrier-Act, the Ambulance Standards Act [65-6-1 through 65-6- i pope 1978] and the 
commission's rules. 

B. Certificates for limousine service and for tour and sightseeing service issued prior to 
July 1, 2013 shall, on and after that date, become certificates for specialized passenger service 
endorsed for the same territory and with the same additional terms of service, as in the preex- 
isting certificate, and for nature.of service as provided by commission rule. The commission 
may require holders of such certificates to exchange their certificates for newly issued ‘certifi- 
cates. 

C. Each certificate for terminal shuttle service, shared-ride service and bingo. bus service is- 
sued prior to July 1, 2013 shall, on and after that date, become a certificate for shuttle service 
endorsed for the same territory and with the same additional terms of service as in the preexisting 
certificate, and for nature of service as general shuttle service, The’commission may require hold- 
ers of such certificates to exchange their certificates for newly issued certificates. 

D. Each certificate for taxicab service issued prior to July 1, 2013 shall become void on inte 
after that date and shall be replaced by a certificate for taxicah service endorsed for the same 
territory and with the same additional terms of service as in the preexisting certificate, but en- 
dorsed also for nature of service as a municipal taxicab service or a general taxicab service or both, 
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depending on the actual nature of service provided by the holder within the certificated territory 
directly or under lease of the certificate continuously for the immediately prior twelve-month pe- 
riod. The commission may provide for reasonable procedures regarding replacement of certificates 
and shall issue new certificates effective on July 1, 2018. 

E. Each certificate for shuttle service issued prior to July 1, 2013 shall become void‘on and after 
that date and shall be replaced by a certificate for shuttle service endorsed for the same terminals 
or terminal areas and with the same additional terms of service as in the preexisting certificate, 
but endorsed also for nature of service as a scheduled shuttle service or a general shuttle service 
or both, depending on the actual nature of service provided by the’holder directly or under lease of 
the certificate continuously for the immediately prior twelve-month period. The commission may 
provide by order for.reasonable procedures regarding replacement of certificates and shall issue 
new certificates effective on July 1, 2013. 

F. The common tariff of the New Mexico movers and warehousemen's association shall, on 
July 1, 2018, become the individual tariff of each of the individual member carriers of the New 
Mexico movers and warehousemen's association using that common tariff on June 30, 2013. 

G. The commission shall not deny the application of a person applying for a new household 
goods service certificate during the period from July 1, 2013 through June 30, 2015 solely on the 
grounds that the applicant has provided household goods service without an appropriate operat- 
ing authority. The commission may consider the nature of the applicant's unauthorized operations 
or the applicant's response to prior notices or efforts of the commission directed to the applicant, 
as well as any matters of public safety, financial liability and consumer issues involved in the ap- 
plicant's unauthorized transportation service, in determining the applicant's fitness for the grant 
of a certificate. 


History: Laws 2018, ch. 73, § 33 and Laws 2013, ch. identical new sections, The section was set out as enacted 
77, § 33. by Laws 2018, ch. 77, § 33. See 12-1-8 NMSA 1978. 

Compiler’s notes. — Laws 2013, ch. 73, § 33 and Laws 
2013, ch. 77,.§ 38, both effective July 1, 2013, enacted 

ARTICLE 3 
Motor Carrier Safety 

Sec. Sec. 
65-3-1. Short title. eae 65-3-10. Notification, reporting and recording of acci- 
65-3-2. Purpose. . . dents, ; 
65-3-3. Applicability. 65-3-11. Hours of service of drivers. 
65-3-4. Regulations; inspections. 65-3-12.. Repair and maintenance. 
65-3-5. Violation of act; penalty. 65-3-13. . Transportation of hazardous materials, 
65-3-6. Repealed. 65-3-14. Drug and alcohol testing program; report of 
65-3-7. Qualifications of drivers. positive test. 
65-3-8. Equipment; loading; driving; unsafe practices. 
65-3-9. Commercial motor vehicles; Cee regula- 


tions. 


Sections 65-3-1 through 65-3-13 [65-3-14] NMSA 1978 may be cited as the "Motor Carrier Safety 


Act", 
History: 1978 Comp., § 65-3- 1, enacted by Haws Bracketed material. — The bracketed material was 
1989, ch, 201, § 2. inserted by the compiler and is not part of the law. 
Repeals and reenactments. — Laws 1989, ch. 201, Laws 2007, ch. 151, § 1 enacted a new section of the Mo- 
§ 2 repealed former 65-3-1 NMSA 1978, as amended by tor Carrier Safety Act, compiled ‘as 65-3-14' NMSA 1978, 
Laws 1977, ch. 250, § 95, relating to drivers' hours and effective June 15, 2007: 
enforcement thereof, and enacted a,new section, effective 
July 1, 1989. 
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65-3-2. Purpose. | 

The legislature finds that highway safety is of utmost public concern. The purpose of the Motor 
Carrier Safety Act is to protect the New Mexico traveling public by ensuring the safe operation of 
commercial motor carrier REMGee on New Mexico's highways. 


History: 1978 ote § 65-3-2, enacted by Laws Defendant was not subject to the duties of inspec- 


1989, ch. 201, § 3. tion, maintenance, and repair imposed on motor 
Repeals and reenactments. — ‘Laws 1989, ch. 201, carriers. — Where plaintiff injured himself while exiting 

§ 3 repealed former 65-3-2 NMSA 1978, as amended by a commercial truck that. plaintiff’s;employer had leased 
Laws. 1978, ch. 255, § 1, relating to maximum hours and from defendant, and where defendant’s business was lim- 
rest periods for drivers, and pnacted a new section, effec- ited to leasing trucks to plaintiffs employer, plaintiff did 
tive July 1, 1989. not establish'a disputed question of fact regarding defen- 
dant’s alleged breach of statutory or regulatory duties of a 

ANNOTATIONS motor carrier where the evidence established that defen- 


dant did not provide transportation of persons, property 
or household goods for hire or provide transportation for 
and regulatory duties of inspection, maintenance, and re- compensation; obligations imposed on motor carriers are 


fe) Safety Act, not meant to apply to persons who lease vehicles to motor 
es papain beatin ies ote eae 4 . oa carriers. Hernandez v. Grando’s LLC, 2018-NMCA-072. 


2018- neatly 072. 


A lessor of trucks is not a motor carrier. — A lessor 
of trucks is not a motor carrier subject to statutory duties 


65-3-3. Applicability. 


A. Notwithstanding any provision of the Motor Vehicle Code reuse 66, Articles 1 through 
8 NMSA 1978] to the contrary, the provisions of the Motor Carrier Safety Act and the regulations 
promulgated under that act shall apply to a commercial motor carrier vehicle operating on the 
public highways of New Mexico of a type that: 

(1) ig operated interstate and has a gross vehicle weight rating or gross combination 
weight rating, or gross vehicle weight or gross combination weight, of four thousand five hundred 
thirty-six kilograms, or ten thousand one pounds or more; or is operated only in intrastate com- 
merce and has a gross vehicle weight rating or gross combination weight rating, or gross vehicle 
weight or gross combination weight, of twenty-six thousand one or more pounds; 

(2) is designed or used to transport more than eight passengers, including the driver, and 
is used to transport passengers for compensation; 

(3) is designed or used to transport more than fifteen passengers, including the driver, and 
is not used to transport passengers for compensation; or 

(4) issused to transport hazardous materials of the type or quantity requiring placarding 
under rules prescribed by applicable federal or state law. 

B. Whenever a commercial motor-carrier vehicle of one type is used to perform the functions 
normally performed by a motor vehicle of another type, the requirements of the Motor Carrier 
Safety Act shall apply to that motor vehicle and to its operation as if that motor vehicle were actu- 
ally a motor vehicle of the latter type. 

C. Whenever a duty is prescribed for a driver or a prohibitions is imposed upon the driver pur- 
suant to the provisions of the Motor Carrier Safety Act, it shall be the duty of the motor carrier to 
require observance of such prescription or prohibition. If the motor carrier is also the driver, the 
motor carrier shall likewise be bound. 


History: 1978 Comp., § 65-3-3, enacted by Laws — The 1992 amendment, effective July 1, 1992, rewrote 
1989, ch. 201, § 4; 1992, ch. 106, § 17; 2003, ch. 10, § 2. the introductory paragraph of Subsection A, which for- 
Repeals and reenactments. — Laws 1989, ch. 201, § merly read: "The provisions of the Motor Carrier Safety 
4 repealed former 65-3-3 NMSA 1978, as enacted by Laws Act shall apply tothe following vehicles operating on the 
1933, ch. 61,.§ 3, relating to emergencies, and..enacted a public highways of New Mexico:"; inserted "commercial" 
new 65-3-3 NMSA 1978, effective July 1, 1989, in Subsection A(2); substituted "motor vehicles" for "vehi- 
The 2003 amendment, effective July 1, 2003, in Sub- cles" in Subsection A(4); and made minor stylistic changes 
section A, substituted "a commercial motor carrier vehi- in Subsection C, 
cle" for "the following motor vehicles" and substituted the 
present Paragraphs A(1) to (4) for the former provisions ANNOTATIONS 


A lessor of trucks is not a motor carrier. — A lessor 
of trucks is not a motor carrier subject to statutory du- 
ties and regulatory duties of inspection, maintenance, and 


that listed the vehicle types; and substituted "commercial 
motor carrier vehicle" for "motor vehicle" near the begin- 
ning of Subsection B. 
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repair under the New Mexico Motor Carrier Safety Act, not establish.a disputed question of fact regarding defen- 
§§ 65-3-1 to -14 NMSA 1978. Hernandez v. oe LLC, dant’s alleged breach of statutory or regulatory duties of a 
2018-NMCA-072. -motor carrier where the evidence established that defen- 
Defendant was not subject to the duties of i Mapag?! dant did not provide transportation of persons, property 
tion, maintenance, and repair imposed on motor or household goods for hire or provide transportation for 
carriers, — Where plaintiff injured himself while exiting compensation; obligations imposed on motor, carriers are 
a commercial truck that plaintiff's employer had leased not meant to apply. to persons who lease vehicles to motor 
from defendant, and where defendant’s business was lim- carriers. Hernandez v, Grando’s LLC, 2018-NMCA-072. 


ited to leasing trucks to plaintiff's employer, plaintiff did 


65-3-4, Regulations; inspections. 


A. The secretary is directed to adopt in accordance with Section 65-1-10 NMSA 1978 [repealed] 
necessary rules and regulations under the Motor Carrier Safety Act as they apply to motor carrier 
safety. Such rules and regulations shall not be inconsistent with or more stringent than applicable 
federal safety standards. 

B. The department is authorized to inspect at the motor carrier's place of business those safety 
records required to be retained by the motor carrier r pursuant to the provisions of the Motor Car- 
rier Safety Act. 


2 


History: 1978 Comp., § 65-3-4, enacted by Laws amended or superseded by regulations of the secretary of 
1989, ch. 201, § 5; 1992, ch. 106,)§ 18. . taxation and revenue, 

Bracketed material. — The bracketed. material was ; +o) 
inserted by the compiler and is not part of the law. ANN OTATIONS 


Laws 1995, ch. 31, § '7 repealed 65-1-10 NMSA 1978, ef- 
fective July 1, 1995. For similar provisions, see 9-11-6.2 


NMSA 1978. and regulatory duties of inspection, maintenance, and re- 


Repeals and reenactments. — Laws 1989, ch. 201, § der the New. M Motor C Safety ‘Act, 
5 repealed former 65-3-4 NMSA 1978, as enacted by Laws baad ee NMSA eee jeer deo % 7 es 
1933, ch. 61, § 4, relating to penalty for violation of maxi- 2018-NMCA-072.. 


mum driving hours provisions, and enacted a new 65-3-4 Defendant was not subject to the duties of inspec- 
NMSA 1978, effective July 1, 1989, tion, maintenance,*and repair imposed on motor 
The 1992 amendment, effective July 1, 1992, sub- carriers, — Where plaintiff injured himself while exiting 
stituted the present section catchline for "Motor Gatrier a commercial truck that plaintiff's employer had leased 
Safety; Director of the Division; Authorization"; in Subsec- from defendant, and where defendant’s business was lim- 
tion A, rewrote the first sentence and substituted "or "for ited.to leasing trucks to plaintiff's employer, plaintiff did 
De the second BENUEHCE, and, in Subsection B, sub- not establish.a disputed, question of fact regarding defen- 
stituted "The department” for "In addition to the provi- dant’s alleged breach of statutory or regulatory duties of a 
sions of Subsection A of this section, the director" near the motor carrier where the evidence established that defen- 
beginning of the Subsection, and inserted "by the motor —_—_ dant did not provide transportation of persons, property 
carrier" near the end of the subsection. *) . <= or household goods for hire or provide transportation for 
Temporary provisions. — Laws 1992, ch. 106, § 22, compensation; obligations imposed on motor carriers are 
effective July 1,1992, provided that all regulations i in ef. not meant to apply to persons who lease vehicles to motor 


fect issued prior to July 1, 1992, with respect tothe Motor , carriers. Hernandez v. Grando’s LLC, 2018-NMCA-072. 
Transportation Act shall continue in force until repealed, ; 


A lessor of trucks is not a.motor carrier. — A lessor 
of trucks is not a motor carrier subject to statutory duties 


65-3-5. Violation of act; penalty. 3 | 

“A, Any person who violates the provisions of the Motor Carrier Safety Act is guilty of a misde- 
meanor and shall be yore by a fine not exceeding five hundred dollars ($500) or thirty days in 
jail, or both. 

B. The director may, by regulation, authorize a penalty’ pig te Gi program to impose penal- 
ties under the provisions of the Motor Carrier Safety Act. 


‘History: 1978 Comp., § 65-3-4, enacted by Laws “1947, ch. 171,-§ 1, relating to prohibition of stoves for heat- 
1989, ch. 201, § 6. ing private buses or trucks, and enacted a new section, 

Repeals and reenactments. — Laws 1989, ch. 201, 8. effective July 1, 1989. For current provisions -governing 
6 repealed former 65-3-5 NMSA 197 8, as enacted by Laws. heating equipment, see 65-3-9 NMSA 1978. 


65-3-6. Repealed. 


Repeals. — Laws 1990, ch. 21, § 5 repealed 65-3-6 effective July 1, 1990. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1947, ch. 171, § 2, re- the. 1989 NMSA.1978 on NMOneSource.com. 
lating to penalty for violating former 65-3-5 NMSA 1978, 
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65-3-7. Qualifications of drivers. 


A. A person shall not drive a motor vehicle unless the person is qualified to drive a motor ve- 
hicle, and a motor carrier shall not. require or permit a person to drive a motor vehicle unless that 
person is qualified to drive a motor vehicle. 

B. A person is qualified to drive a commercial motor carrier vehicle if the person: 

(1) is at least: 
(a) twenty-one years old; or 
(b) eighteen years old if involved only in intrastate commerce and drives only within 
the boundaries of the state of New Mexico; 
(2) is physically qualified to drive a motor vehicle; 
(3) is not disqualified from driving a motor vehicle; 
(4) has been issued a currently valid motor vehicle operator's license or permit of the 
proper class for the vehicle that the person is driving; 
(5) can, by reason of experience, training or both, safely operate the type of motor vehicle 
that the person drives; and 
(6) can, by reason of experience, training or both, determine whether the cargo that the 
person transports is properly located, distributed and secured in or on the motor vehicle that the 
person drives, 

C. The director shall adopt regulations requiring motor carriers to maintain appropriate re- 
cords pertaining to the qualifications of every commercial motor carrier vehicle driver in its em- 
ploy, either regularly or casually. Such regulations shall not be inconsistent with or more strin- 
gent than applicable federal safety standards. 

D. The director is authorized to adopt specific exceptions for the qualinentinns of drivers under 

the Motor Carrier Safety Act for drivers of articulated farm vehicles ape intrastate drivers of mo- 
tor vehicles transporting combustible liquids. 


History: 1978 Comp., § 65-3-7, enacted by Laws authorized the director to adopt regulations pertaining to 
1989, ch. 201, § 7; 2009, ch. 200, § 1. the qualifications and disqualification of commercial mo- 

The 2009 amendment, effective July 1, 2009, in tor carrier vehicle drivers; and deleted former Subsection 
Subparagraph (b) of Paragraph (1) of Subsection B, af- F, which provided that disqualification after receipt of a 
ter "eighteen years old", added "if involved only in in- license is grounds for revocation of the license. 


trastate commerce"; deleted former Subsection C, which 


65-3-8. Equipment; loading; driving; unsafe practices. 


A. . No person shall drive a motor vehicle, and no motor carrier shall be required or permit a 
person to drive a motor vehicle, unless the driver has satisfied himself that: 
(1) all safety-related parts and accessories are in good working order; 
(2) the cargo and equipment are properly distributed and secured; and 
(3) the cargo and equipment do not obscure the driver's vision or range of motion. 
B. The director shall adopt regulations, not inconsistent with nor more stringent than appli- 
cable federal safety standards concerning: 
(1) the care and safety of stopped and disabled vehicles and the use of emergency signals; 
(2) restrictions on and eliminations of unsafe practices pertaining to the operation of vehicles; 
(3) the transportation of unauthorized persons and the driving of a vehicle by an unau- 
thorized driver; 
(4) the use and operation of a vehicle in which carbon monoxide has been detected in the 
cab or sleeper berth; 
(5) procedures and precautions required for safe fueling of motor vehicles; 
(6) requirements for wearing corrective lenses and hearing aids when needed to meet 
physical qualifications; and 
(7) requirements for and use of lighted lamps on the highway. 


History: 1978 Comp., § 65-3-8, enacted by Laws 
1989, ch. 201, § 8. 
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65-3-9. Commercial motor vehicles; equipment; regulations. 


The director shall adopt regulations not inconsistent with or more stringent than applicable 
federal safety standards concerning the following parts and accessories necessary for the safe op- 
eration of a commercial motor carrier: 

A. lighting devices, reflectors and electrical equipment; 

brake systems and performance; 
glazing and window obstructions; 
fuel systems; 
coupling devices and towing methods; 
tires and wheels; 
heaters; 
exhaust systems; 
frames and body components; 
suspension systems; 
steering systems; 
cargo securement; 
emergency safety.equipment; and 
any other miscellaneous parts and accessories he deems necessary. 


ZSP ASCO EO Oo 


History: 1978 Comp., § 65-3-9, enacted by Laws 
1989, ch. 201, § 9. 


65-3-10. Notification, reporting and recording of accidents. 


The director shall adopt rules and regulations not inconsistent with or more stringent than ap- 
plicable federal safety standards concerning records and reports required to be made and kept by 
motor carriers of accidents which occur during their operations. Nothing in this section shall alter 
the requirements that drivers of commercial motor carrier vehicles report accidents under Sec- 
tion 66-7-201 NMSA 1978. 


History: 1978 Comp., § 65-3-10, enacted by Laws 
1989, ch. 201, § 10. 


65-3-11. Hours of service of drivers. 


The director shall adopt rules and regulations not inconsistent with nor more stringent than ap- 
plicable federal safety standards concerning the hours of service of drivers. 

A. These regulations shall include but not be limited to maximum driving and on-duty time, 
travel time, maintenance of a driver's log or record of duty status, adverse driving conditions, 
emergency conditions and emergency transportation. 

B. These regulations shall authorize a driver to be placed out- of-service for driving or working 
too many hours or any other conditions identified in federal safety standards and found by the di- 
rector to contribute to unsafe operations. The out-of-service conditions shall preclude a driver from 
driving until the condition for placing the driver out-of-service is remedied. 


History: 1978 Comp., » 65-3-11, enacted by Laws Deviation from employment in use of employer's car 
1989, ch. 201, § 11. during regular hours of work, 51 A.L.R.2d 8. 
Liability of land carrier to passenger who becomes vic- 
ANNOTATIONS tim of third party's assault on or about carrier's vehicle or 
Am, Jur. 2d, A.L.R. and C.J.S. references, — 48A premises, 34 A.L.R.4th 1054. 
Am, Jur. 2d Labor and Labor Relations § 4125 et seq. 60 C.J.S. Motor Vehicles § 56. 
Hours of service or other conditions affecting drivers of 
motor trucks, statutes relating specifically to, 120 A.L.R. 295. 
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65-3-12. Repair and maintenance. 


The director shall adopt rules and regulations concerning the systematic inspection, repair and 
maintenance of all commercial motor carrier vehicles, The regulations shall not be inconsistent 
with or more stringent than applicable federal safety standards. 

A. The regulations shall provide for; 

(1) proper lubrication and absence of oil and grease davies 

(2) inspection of motor vehicles in operation by certified Mmapectons of the division at ports 
of entry, at suitable locations along the highway and at a carrier's pie of business; 

(3) driver's vehicle inspection reports; 

(4) periodic vehicle inspection by the motor carrier, by a certified imimedtod of the division 
or by another inspector authorized by the director; 

(5) inspector qualifications; 

(6) minimum periodic inspection standards; and 

(7) record-keeping associated with these requirements. | 

B. These regulations shall authorize a vehicle to be placed out-of-service because of daeclhani- 
cal or operational dysfunction causing a vehicle to be unsafe. The out-of-service condition shall 
preclude the use of the vehicle until the condition for placing the vehicle out-of-service is remedied. 

C. Motor carriers shall:make safety-related records available to division enforcement person- 
nel upon request. 


History: 1978 Comp., § 65-3-12, enacted by Laws 
1989, ch. 201, § 12. 


65-3-13. Transportation of hazardous materials. 


The director shall adopt regulations not inconsistent with or more stringent than applicable 
federal safety standards concerning the safe transportation of hazardous materials, ingluding haz- 
ardous substances and waste. 

A. These regulations shall include but not be limited to: 

(1) marking; 
(2) labeling; 
(3) placarding; 
(4) shipping documents; 
(5) hazardous material packaging; 
(6) driving; 
(7). parking; 
(8) attendance and seated of motor sdhioitie 
(9), smoking; | 
(10) ‘fueling; 
(11) checking tires; 
1. (12) . loading and securement; 

(13). cargo tanks; 
(14) damaged and leaking packagings and ooutRimaral 
(15) maintenance of emergency instructions and documents; and 
(16) avoidance of heavily populated areas and open fires. 

B. These regulations shall authorize a vehicle to be’ placed out-of-service because of an unsafe 
condition relating to the hazardous materials being transported. The out-of-service condition shall 
preclude the movement of the vehicle until the unsafe condition is remedied. 


History: 1978 Comp., § 65-3-13, enacted ‘by Laws 
1989, ch. 201, § 13. 
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65-3-14. Drug and alcohol testing program; report of positive test. 


A. A motor carrier shall have an in-house drug and alcohol testing program that meets the 
requirements of 49.C.F.R. part 382 or be a member of a consortium, as defined in 49 C.F.R.*part 
382.107, that provides testing that meets the requirements of C.F.R. part 382. 

B. A person or entity specified in 49 C.F.R. part 382.103, who is not explicitly excepted by New 
Mexico law, is subject to the provisions of this section and shall report positive test results or a 
refusal to submit to.a test pursuant to provisions in this section. A refusal to submit to a pre- 
employment test shall not be considered a violation of this section. 

C.. When.a person or entity specified in 49 C.F.R. part 382.103 determines that a positive test 
result is valid, the person or entity shall report the findings to the motor vehicle division of the 
taxation and revenue department. The motor vehicle division shall enter the report of a positive 
test result or refusal to submit to a test on the reported person's motor vehicle record.so that it can 
be contained in the commercial driver's license information system pursuant to the New Mexico 
Commercial Driver's License Act [66-5-52 through 66-5-72 NMSA 1978], 

D. The division shall keep the report of a positive test result or the refusal to submit to a test 
in the motor vehicle record of the driver for five years from the time the report was received by the 
motor vehicle division. 


History: Laws 2007, ch. 151, § 1; 2009, ch. 200, § 2. testing program or of the consortium to which the motor 

The 2009 amendment, effective July 1, 2009, deleted carrier belongs". and added "person or entity specified in 
former Subsection B, which provided that at the time of 49 C.F.R. part 382.103"; in the second sentence, after "di- 
registration or renewal of registration of a commercial vision shall enter the" added "report of a"; and after "posi- 
motor vehicle, a motor carrier shall certify that the motor tive test", deleted "results" and added "result or refusal to 
carrier is in compliance with the requirements of Subsec- submit to a test on the reported person’s motor vehicle re- 
tion A; added Subsection B; in Subsection C, after."When cord. so that it can be contained"; and added Subsection D. 


a", deleted "medical review officer of a motor carrier’s 


ARTICLE 4 
Motor Carrier Transportation Agents 


(Repealed by Laws 2003, ch. 359, § 44.) 


65-4-1 to 65-4-18. Repealed. 


Repeals, — Laws 2003, ch. 359 § 44, repealed 65-4-1 to. . effective July 1, 2003. For provisions of the former sec- 
65-4-18 NMSA. 1978, as enacted by Laws 1933, ch. 120, §§ tions, see the 2002 NMSA 1978 on NMOneSource,com. For 
1 to 19, relating to motor carrier transportation agents, the Motor Carrier Act, see 65-2A-1 NMSA 1978. 

ARTICLE 5 
- e ; ® e 
Procedures for Vehicles Entering or Leaving State 

Sec. Sec. 
65-5-1. Vehicles to stop at ports of entry; field enforce- 65-5-3. Clearance certificates; types of carriers. 

ment; information; inspection. 65-5-4. Recompiled. 
65-5-1.1. Joint ports of entry; intent; bilateral agree- 65-5-5. Mexican commercial’motor vehicles; movement 

ments. through border commercial zone; registra- 
65-5-1.2, Joint ports of entry; enforcement authority. tion exemption; financial responsibility; 
65-5-2. Proof of compliance; schedule of penalties. domestic transportation. 


65-5-2.1. Repealed. 
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65-5-1 MOTOR CARRIERS i 65-5-1 


65-5-1.. Vehicles to stop at ports of entry; field enforcement; |. 
information; inspection. 


A.* All commercial motor carrier vehicles shall enter, leave or travel through the state on desig- 
nated highways and shall stop at every port of entry as designated by the division for manifesting 
and clearance stickers, except as provided: in Subsection.H of this section. 

-B. An officer may enforce in the field the provisions of the Motor Transportation Act and the 
Motor Carrier Act [65-2A-1 through 65-2A-41 NMSA 1978] and perform inspections as provided in 
this section whenever the officer stops a commercial motor carrier vehicle after observing that the 
vehicle is in; or is being operated in, violation of those acts; the Motor Vehicle Code Jee 4 66, 
Articles 1 through 8 NMSA 1978] or the Criminal Code [Chapter 30 NMSA 1978]. 

C.. The operator of a commercial motor carrier vehicle shall: 

(1) upon request, make out and deliver to the agent of the division at a port of nonting or 0% an of- 
ficer conducting field enforcement a manifest showing that part of the following eo Tarsnidieiaes requested: 
(a) the point of origin of the shipment; 
(b) the ultimate destination of the shipment; and 
(c) the gross vehicle weight of the vehicle and cargo; 
(2) sign the manifest and present it to the agent at the port of entry or to the officer con- 
ducting field enforcement; and 
(3) present for inspection to the agent at the port of entry or the officer conducting field 
enforcement a copy of the billing o or invoice describing the contents of the « cargo and the weight of 
the cargo. 

D.. The agent at the port of entry or the officer conducting field enforcement may verify the 
information contained upon the billing or invoice and shall: 

(1) check the license, permit, engine and serial numbers, eee and description of the 
vehicle; and 

(2) inspect the vehicle and ascertain whether it is in safe and road-worthy condition and 
properly equipped with all lights, brakes and other appliances required by law. 

E. The agent at the port of entry or officer conducting field enforcement may confirm the con- 
tents and weight of the cargo of a commercial motor carrier vehicle and interview the operator 
about the cargo and, if in doubt as to the declared gross weight, may order the cargo weighed be- 
fore issuing any clearance certificate for the vehicle. 

F. The agent at the port of entry or the officer conducting field enforcement may inspect the con- 
- tents of a commercial motor carrier vehicle to determine whether all taxes on gasoline and motor 
fuel and excise taxes on alcoholic liquors and all taxes on any other property have been fully paid. 

G. The agent at the port of entry or the officer conducting field enforcement may inspect a com- 
mercial motor carrier vehicle and its contents to determine whether they are in compliance with 
laws and rules regarding public safety, health, welfare and comfort. 

H. An agricultural product transport vehicle is excluded from the requirements of Sibaectich 
A of this section if the agricultural product transport vehicle has cleared the port of entry at least 
once and has successfully passed a commercial vehicle safety alliance level 1 inspection during the 
current harvest season. | 

I. As used in this section, "agricultural product transport vehicle" means a motor vehicle, 
freight trailer or utility trailer.or a combination thereof used exclusively for hauling agricultural 
products harvested by a farmer fromthe place of harvesting to market, storage or a processing 
plant. 


History: 1941 Comp., § 68-1527, enacted by Laws Transportation Act and the Motor Carrier Act and to in- 
1943, ch. 125, § 8; 1953 Comp.,, § 64-30-8; Laws 1967, spect commercial motor carrier vehicles and eliminated 
ch. 97, §.37; 1977, ch. 250, § 96; 1983, ch, 142, § 1; 2008, from the list of information that an operator is required 
ch, 63, § 1; 2011, ch. 101, § 2.. to provide in a manifest the names of the owner, opera 

Cross references, _ For definition of division, see 65- tor and forwarding company, the license number and state 
1-2 NMSA 1978. in which the vehicle is permitted, the engine number, the 

For ports of entry designated by motor transportation serial number of the vehicle, the factory list capacity of 
division, see 65-1-11 NMSA 1978. the vehicle, the number of taxable miles traveled in New 

The 2011 amendment, effective June 17, 2011, Mexico, and the public liability insurance coverage of the 
authorized officers in the field to enforce the Motor vehicle and cargo. 
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65-5-1.1 PROCEDURES FOR VEHICLES ENTERING OR LEAVING STATE 65-5-1.1 


The 2008 amendment, effective May 14; 2008, added Legal stop ripening into illegal arrest. — Although 
Subsections G and H. initial stop of commercial truck was legal under New Mex- 
ico's inspection statutes, the stop ripened into an unlawful 


ANNOTATIONS de facto arrest’ when, without probable cause, officer re- 
~ Constitutionality. — New Mexico’s regulatory scheme quired the driver to wait an hour; the illegality of the ar- 
is a sufficient substitute for a warrant as determined by rest vitiated driver's subsequent consent to the search, of 
the three-part test articulated in N.Y. v. Burger, 482 US. his truck, and rendered the stolen motorcycles which were 
691 (1987). U.S. v. Mitchell, 518 F.3d 740 (10th Cir. 2008): found inadmissible under the exclusionary rule. State v, 
U.S. v. Gwathney, 465 F.3d 1133 (10th Cir, 2006). Jutte, 1998-NMCA-150, 126 'N.M. 244, 968 P.2d 834, cért. 

The regulatory scheme governing commercial carriers denied, 126 N.M. 533, 972 P.2d 352. 
provides adequate notice to owners and operators of com- _Invalid stopping of vehicles, — Motor transporta- 
mercial carriers that their property will be subject to pe- tion division officer's stop of a rental truck was not made 
riodic inspections and adequately limits the diseretion of ) at-a port of entry and was invalid, where the officer had 
inspectors in place and scope. U.S. v. Vasquez-Castillo, 258 not set out any signs or other indication to vehicle drivers 
F.3d 1207 (10th Cir, 2001), . that they would be required to stop, had stopped vehicles 
Limitation on stopping of vehicles, — In the ab-. ,._Yandomly and at his own discretion, and had chosen his 
sence of reasonable suspicion, stops must be carried out © +~—«°Wn Schedule of where to patrol, as opposed to his supervi- 
pursuant to a plan which embodies explicit, neutral limi- ‘) 80° making the decision, State'v, Clark, 1991-NMCA-082, 
tations on the conduct of individual officers, State v. Clark, 112 N.M. 500,816 P.2d 1122. 
1991-NMCA-082, 112 N.M.500,816P.2d1122, .. .. .,. . Am. Jur. 2d, A.L.R. and CJS. references. — 15A 


Am: Jur,.'2d Coihiiered $$ 26 to 34. 
15 C.J.S. Commerce § 71(3), 


65-5-1.1. Joint ports of entry; intent; bilateral agreements. 


A. Itis the intent of the legislature to promote economic development and to streamline the col- 
lection of revenues and the regulation. of the trucking industry by authorizing the secretary to enter 
into bilateral agreements for the location, erecting, staffing and operation of ports*of entry jointly 
with contiguous jurisdictions. Because of the many cost efficiencies that can be achieved, the legis- 
lature intends that the secretary explore the possibility of entering into bilateral agreements for the 
joint operation of ports of entry with all neighboring states. The legislature recognizes that officials 
of the state of Arizona have offered to negotiate an arrangement by which two joint Arizona-New 
Mexico ports would be established, the first in New Mexico near Gallup and the second on interstate 
10 in Arizona; the legislature intends that the secretary and the secretary of highway and transpor- 
tation use the authority granted in this section to explore this opportunity to serve the public inter- 
est. The legislature recognizes that expenditures by the state highway and transportation depart- 
ment will be necessary to contribute New Mexico's share of the total cost for the construction of such 
facilities and finds that such expenditures.are appropriate and in the public interest. 

B. The secretary may negotiate and enter into bilateral agreements with designated represen- 
tatives of contiguous states to provide for, the staffing and, operation of jointly occupied ports of 
entry located within the boundaries of this state or an adjoining state. An agreement may allow 
employees of either state to collect fees, taxes, interest.and penalties imposed by the rules, regula- 
tions or laws of either state for the operation of vehicles on the highways of either state and for the 
issuance of required permits. The secretary or the secretary's delegate may appoint employees of the 
adjoining state as peace officers of the.department for the enforcement of tax, weight, size and load, 
equipment, safety and financial responsibility laws and regulations | of this state relating to vehicles 
entering or exiting this state and may allow employees, of the department to accept similar appoint- 
ments with the adjoining states. Any agreement entered into under the authority of this section 
shall provide that an employee of the adjoining state appointed pursuant to this section shall not be 
compensated by this state or for the purpose of employment, rights. and benefits to be considered an 
employee of this state, An employee of the adjoining state must agree that he shall not be compen- 
sated by this state or for purposes of employment, rights.or benefits be considered an employee of 
this state. Employees of this state accepting appointments from the adjoining state shall not be by 
virtue of the appointment be considered employees of that state nor be compensated by that state or 
for purposes of employment rights or benefits be considered an employee of that state. . 


History: 1978 Comp,, § 65-5-1. 1, enacted by Laws |. the aadivion in the Chapter 67 version of a Subsection C, 


1988, ch. 69, § 1. ' which read "This act shall have no force and effect on any 
Compiler' s notes. — Laws 1988, ch. 67; § 1 and Laws boundary of New México adjoining a foreign country". The 
1988, ch. 69, § 1,enacted new sections designated 65-5-1.1 section was set out'as enacted by. Laws 1988, ch. 69, § 1. 


NMSA 1978, The two sections were identical, except for See 12-1-8 NMSA 1978. 
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65-5-1.2 MOTOR CARRIERS 65-5-3 


65-5-1.2. Joint ports of entry; enforcement authority. 


The department may require commercial motor carrier vehicles to stop at a joint port of entry in 
an adjoining state. The joint port of entry shall be established pursuant to an agreement entered 
into between the department and another state pursuant to Section 9-11-12 NMSA 1978. 


History: 1978.Comp., § 65-5-1.2, enacted by Laws 
1989, ch. 319, § 7. 


65-5-2. Proof of compliance; schedule of penalties. 


Except as otherwise provided in this section, a commercial motor carrier vehicle having a gross 
vehicle weight or combination gross vehicle weight of over twenty-six thousand pounds shall not 
travel on New Mexico highways without either proof that the trip tax has been paid for the move- 
ment of the vehicle or both evidence of registration and a tax identification permit issued by the 
department, unless that vehicle is exempt from the weight distance tax. The department may, by 
regulation, exempt portions of a highway from the requirements of this section if those portions 
are prior to reaching a port of entry where the trip tax may be paid. 


History: 1941 Comp., § 68-1528, enacted by Laws 
1943, ch. 125, § 9; 1953 Comp., § 64-30-9; Laws 1967, 
ch. 97, § 38; 1977, ch. 250, § 97; 1983, ch. 142, § 2; 1987, 
ch, 272, § 1; 1992, ch. 106, § 19; 2007, ch. 209, § 3. 

Cross references: — For definition of department, see 
65-1-2 NMSA 1978. 


65-5-2.1. Repealed. 


Repeals. — Laws 1992, ch., 106, § 28 repealed 65-5-2.1 
NMSA 1978, as enacted by Laws 1987, ch. 272, § 2, relat- 


The 2007 amendment, effective July 1, 2007, changed 
"card" to."permit". 

The 1992 amendment, effective July 1, 1992, rewrote 
this section to the extent that a detailed comparison 
would be impracticable: . 


provisions of former section, see the 1991 NMSA 1978 on 
NMOneSource.com. 


ing to multiple-offense citations, effective July 1, 1992. For 


65-5-3. Clearance certificates; types of carriers. 


After inspection of the vehicle and related documentation and any necessary registration, clear- 
ance certificates or special permits may be issued by the department for: 

A. commercial motor carrier vehicles operating in compliance with the provisions of the Motor 
Carrier Act [65-2A-1 through 65-2A-41 NMSA 1978] when: 

(1) all taxes and registration fees required by the laws of this state upon the vehicles and 
contents of the vehicles have been paid and all other laws and rules and regulations of depart- 
ments of this state applicable to the vehicles and contents have been complied with; and 

(2) the operator or owner of the vehicle is not in default or delinquent in the payment of 
any tax, the filing of any report or the observance of any requirements of the Motor Carrier Act; 

B. commercial motor carrier vehicles classified and designated in law as exempt when: 

(1) all taxes required by the laws of this state upon the contents of the vehicles have been 
paid and all other laws and rules and regulations of departments of this state applicable to the 
contents have been complied with; and 

(2) the vehicles have been registered in this state or another state and evidence of registra- 
tion, including proper display of registration plates, required by the laws of this state is provided; 

C. commercial motor carrier vehicles not registered or licensed in this state that are transport- 
ing passengers for hire or property for hire or resale when: 

(1) all taxes and registration fees required’ by the laws of this state upon the vehicles and 
contents of the vehicles have been paid and all other laws and rules and regulations of depart- 
ments of this state applicable to the vehicles and contents have been complied with; 

(2) the vehicle is properly covered by liability insurance in accordance with the provisions 
of the Motor Carrier Act'and the regulations of the state corporation commission [public regula- 
tion commission]; and . 
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65-5-4 PROCEDURES FOR VEHICLES ENTERING OR LEAVING STATE 65-5-5 


(3) the trip tax has been fully paid; and 
D. commercial motor carrier vehicles not registered or licensed in this state that are transport- 
ing property not for hire or resale when: 

(1) all taxes required by the laws of this state upon the contents of the vehicles have been 
paid and all other laws, rules and regulations applicable to such contents have been complied with; 
and 

(2) the trip tax has been fully paid. 


History: 1941 Comp., § 68-1529, enacted by Laws of the legislature was to include and describe therein all 
1943, ch. 125, § 10; 1953 Comp., § 64-30-10; Laws 1967, types of commercial motor vehicle operations. Certain 
ch, 97, § 39; 1992, ch. 106, § 20. types under Subsections A and B were to be given clear- 

Bracketed material. — The bracketed material was ance certificates or special permits. All other types would 
inserted by the compiler and is not part of the law. then fall under Subsections C and D. As to those a mileage 

Laws 1998, ch. 108, § 80 provided that all references to tax is assessed. 1955-56 Op. Att'y Gen. No. 6447 (rendered 
the state corporation commission be construed as refer- under prior law). 
ences to the public regulation commission. Meaning of "registration". — The reference to "reg- 

The 1992 amendment, effective July 1, 1992, rewrote istration" means that if such carrier is required under li- 
this section to the extent that a detailed comparison censing statutes to obtain a license tag, such inspection 
would be impracticable, station shall require a purchase of such license tag. 1953- 

54 Op. Att'y Gen. No. 54-5940 (rendered prior to 1992 
ANNOTATIONS amendment). 


Legislative intent. — Although the wording ofthis 
section is not entirely clear, it appears that the intention 


65-5-4. Recompiled. 


Recompilations. — Laws 1998 (1st S.S.), ch. 10, § unregistered foreign commercial motor carrier vehicle op- 
10, recompiled former 65-5-4 NMSA 1978, relating to erations, as 66-3-1.3 NMSA 1978, effective July 1, 1998. 


65-5-5. Mexican commercial motor vehicles; movement through 
border commercial zone; registration exemption; financial 
responsibility; domestic transportation. 


A. A Mexican commercial motor vehicle is exempt from requirements for motor vehicle reg- 
istration in this state, including temporary registration, if the motor vehicle is engaged solely in 
movement across the international border between New Mexico and the United Mexican States 
into or from an international border commercial zone, and the motor vehicle is registered and 
licensed as required by the law of another country. A Mexican commercial motor vehicle and its 
driver operating pursuant to the exemption under this section may be considered unregistered if 
the motor vehicle is operated in this state outside the border commercial zone or in violation of 
United States law. 

B. The department shall adopt rules that conform with federal law requiring motor carriers 
operating Mexican commercial motor vehicles in this state to maintain financial responsibility. 

C. A Mexican commercial motor vehicle shall not transport persons or cargo in intrastate com- 
merce in this state unless the motor vehicle is authorized to conduct operations in interstate and 
foreign commerce domestically between points in the United States under federal law or interna- 
tional agreement. 

D. As used in this section: 

(1) "border commercial zone" means a commercial zone established pursuant to federal 
law or regulations, any portion of which is contiguous to the border between this state and the 
United Mexican States; and | 

(2) "Mexican commercial motor vehicle" means a commercial motor carrier vehicle that is 
registered or titled in the United Mexican States. 


History: Laws 2003, ch. 24, § 1. IV, § 23, was effective on June 20, 2003, 90 days after ad- 
Effective dates. — Laws 2003, ch. 24, contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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65-6-1 i, MOTOR CARRIERS 65-6-4 
ARTICLE 6 
Ambulance Standards 
Sec. a ’ ~~ See. 
65-6-1. Short title. 65-6-5. Applicability of act, 
65-6-2. Definitions. 65-6-6. Exceptions. 


65-6-3. Legislative purpose. 
65-6-4,. Corporation commission [public toes com- 
sion duties. 


65-6-1. Short title. | 


Sections 1 through 6 [65-6-1 through 65-6-6 NMSA 1978] of this act tmay be cited as the "Ambu- 
lance Standards Act". 


History: 1953 Comp.,.§ 64-40-1, enacted by Laws ANNOTATIONS 


1974, ch. 82, § 1. | 
Cross references, — For ambulance service for politi- Am, Jur, 2d, A.L.R. and C,J,8, references. — Liabil- 
ity of operator of ambulance service for personal i oe 


cal subdivisions, see 5-1-1 NMSA 1978, 
For traffic laws pertaining to authorized emergency ve- to person being transported, 68 A.L.R.4th 14. 


hicles, see 66-7-6 and 66-7-332 NMSA 1978. 


65-6-2. Definitions. 


As used in the Ambulance Standards Act: 

A. "ambulance" means a vehicle, including motor vehicles or watercraft, designed and used or 
intended to be used for the transportation of sick or injured persons; 

B. "driver" means a person who, on a regular or irregular basis, either nae or voluntary, serves 
as the operator of an ambulance; 

C. "attendant" means a person who, on a regular or irrbguient Hails, ea bene or voluntary, 
serves as an assistant to the driver in the operation of the ambulance; and 

D. "commission" means the public regulation commission. 


History: 1953 Comp., § 64-40-2, enacted by Laws end of Subsection C, substituted "public regulation" for 
1974, ch, 82, § 23.1977, ch. 156, § 1; 1998, ch. 108, § 78.. - "state corporation" at the end of Subsection D, and made 
The 1998 amendment, effective January 1, 1999, de- __._ minor stylistic changes, 
leted "ambulance" preceding "assistant to the" near the ; 


65-6-3. Peeves purpose. 


The purpose of the Ambulance Standards Act i is to eee uniform standards of ashiga! equip- 
ment and operation of ambulances used in the transportation of the sick and injured, and to en- 
sure the highest standards of competence in the ambulance drivers and attendants providing 
service to the public. 


History: 1958 UOmp § 64-40-38, enacted by Laws ' ” 
1974, ch. 82,93. | | 
65-6-4, Corporation commission [public regulation commission]; duties. 


The corporation commission [public regulation commission], in accordance with its respon- 
sibilities to regulate common carriers, shall, within one year of the effective date of this act, 
hold public hearings, as prescribed in Article 2 of Chapter 65 NMSA 1978 baie and adopt 
regulations: 
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65-6-5 AMBULANCE STANDARDS 65-6-6 


A. for the establishment of reasonable, flexible standards for ambulances, including but not 
limited to: 

(1) vehicle design; 

(2) health and safety equipment to be thatntettcerd and used in ambulances; 

(3) procedures for the operation of ambulances; and 

(4) at least annual inspection of ambulances; and 

B. for the licensure of all ambulance drivers and attendants, to include: 

(1) minimum training requirements to include basic and advanced red cross and such 
other available training as the commission finds reasonable and in the best interests of the public; 
and 

(2) a written and practical examination of competence limited to that material, informa- 
tion and training required of ambulance drivers and attendants, respectively, in the regulations 
adopted by the corporation commission [public regulation commission]. 

In establishing standards for ambulances, the commission shall give serious consideration to 
the vehicle needs and limitations imposed by the topography and road and weather conditions of 
various localities. Further, the commission shall take into consideration the resources of the vari- 
ous communities, institutions and sponsoring organizations providing ambulance service to the 
public. 


History: 1953 Comp., § 64-40-4, enacted by ‘Laws Laws 1998, ch.-108, § 80 provided that all references to 
1974, ch. 82, § 4. the state corporation commission be construed as refer- 
Bracketed material. — The bracketed material was ences to the public regulation commission. 
inserted by the compiler and is not part of the law. 
Laws 1981, ch. 358, § 49 repealed 65-2-1 to 65-2-79 ANNOTATIONS 
NMSA 1978, effective April 10, 1981, and Laws 2003, ch. Am. Jur. 2d, A.L.R. and C.J.S, references, — 7A Am, 
359 § 44 repealed 65-2-80 to 65-2-127 NMSA 1978, effec- uy. 29d Automobiles and Highway Traffic §§ 185, 202. 
tive July 1, 2003. For present comparable provisions of 60 C.J.8. Motor Vehicles § 26. 


"Article 2, Chapter 65", as referenced in the first para- 
graph, see Chapter 65, Article 2A NMSA 1978. 


65-6-5. Applicability of act. 


Upon the effective date of the Ambulance Standards Act all ambulances operating in New Mex- 
ico, except those excluded in Section 6 [65-6-6 NMSA 1978], shall be issued a three-year certificate 
of public convenience and necessity by the state corporation commission [public regulation .com- 
mission]. 


History: 1953 Comp., § 64-40-5, enacted by Laws 1998, ch. 108, § 80 provided that all references to the state 
1974, ch. 82, § 5. corporation commission be construed as references to the 
Bracketed material, — The bracketed material was public regulation commission. 


inserted by the compiler and is not part of the law, Laws 


65-6-6. Exceptions. 


The Ambulance Standards Act does not apply to: 
A. gratuitous assistance by any individual in the case of an emergency; 
‘B. law enforcement officials in the pursuit of their duties; and =) 

C. ambulances owned by a private company, corporation or business used setiaerily for the 
transportation of sick or injured employees from the place of business to a hospital or other facility 
for treatment; however, no such ambulance may be used to transport any person from one hospital 
to another hospital or similar facility, or from a hospital to the sick or injured person's home. 


History: 1953 Comp., § 64-40-6, enacted by Laws 
1974, ch. 82, § 6. 
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65-7-1 MOTOR CARRIERS 65-7-2 


ARTICLE 7 


Transportation Network Company res tn 


Sec. Sec. ' 
65-7-1. Short title. ; _ 65-7-12. Transportation network company driver re- 
65-7-2. Definitions. ' ‘quirements, ) 
65-7-3. Not other carriers. — '  65-7-138. " Vehicle safety. 
65-7-4. Transportation network company at by re- 65-7-14. No street hails.” 
quired, ‘65-7-15;: No cash trips. 
65-7-5. Fare collected for services. 65-7-16. Nondiscrimination; adveaaibllity. 
65-7-6. Identification of transportation pais com- 65-7-17. Records. 
ay pany vehicles and drivers. 65-7-18. Controlling authority. 
65-7-7. Electronic receipt. 65-7-19.. Transportation division fund created; assess- 
65-7-8. Financial responsibility of transportation net- ment and collection of fees. 
work companies, 65-7-20. Records pursuant to rules of the public regula- 
65-7-9. Insurance coverage disclosures. tion commission, 
65-7-10, Automobile insurance provisions. para 65-7-21, Administrative penalties. 
65-7-11. Zero tolerance for drug or alcoholuse,. . .  65+7-22. Tnyoluntary suspension and revocation. 


65-7-1, Short title. 


Sections 1 through 22 .[65-7-1 through 65-7-22 NMSA 1978] of this act may be cited.as the 
"Transportation Network Company Services Act". @ ,& 


Effective dates. — Laws 2016, ch, 80 contained no ef- journment of the legislature. 


History: Laws 2016, ch. 80, § 1. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
fective date provision, but, pursuant to N.M. Const., art. 


65-7-2. Definitions. 


As used in the Transportation Network Company Services Act: 

A. "digital network" means an internet-supported application, software; program, website or 
system offered or utilized by a transportation network company that enables the prearrangement 
of transportation by passengers with transportation network company drivers; 

B. “personal vehicle" means a vehicle that‘is used by a transportation network company driver 
and is: ini | | See | 

(1) owned, leased or otherwise authorized for use by a transportation network company 
driver; and 
(2) not'a taxicab or other vehicle for hire; 

C. "prearranged ride" means transportation provided by a transportation network company 
driver, which shall be deemed to commence when a driver accepts‘a transportation request through 
a digital network and continue until all passengers have exited from the personal vehicle at the 
destination requested by the rider. "Prearranged ride" does not include shared-expense vanpool 
or carpool arrangements or transportation provided using a taxicab, limousine or other vehicle for 
hire pursuant to the Motor Carrier Act [65-2A-1 through 65-2A-41 NMSA 1978]; 

D. "transportation network.company" means a,corporation, partnership, sole proprietorship or 
other entity that is licensed pursuant to;the Transportation Network Company Services Act and 
lawfully operating in New Mexico that uses a digital network, but which shall not: 

(1). be deemed to control, direct or manage the personal vehicles or transportation network 
company drivers that connect to its digital network except where agreed,to by written contract; or 

(2). include any entity receiving funding to supplement transportation services through 
Title III B of the federal Older Americans Act of 1965, including any driver for ged an meee but 
only when the driver is providing those services; 

E. "transportation network company driver" or "driver" means an n individual who: 

(1) accepts a prearranged ride requested through a digital network and for a fee paid by a 
transportation network company rider to the transportation network company; and 
(2) uses a personal vehicle to provide a prearranged ride through a digital network; 


& 
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65-7-3 TRANSPORTATION NETWORK COMPANY SERVICES 65-7-6 


F. "transportation network company insurance" means a liability insurance policy that specifi- 
cally covers a transportation network company driver's use of a transportation network company 
digital network; and 

G. "transportation network company rider" or "rider" means a person who uses a digital net- 
work for a prearranged ride. ' ' 


History: Laws 2016, ch. 80, § 2; 2017, ch. 13, § 1. provide service under the federal Older Americans Act of 
The 2017 amendment, effective June 16, 2017, 1965; and in Subsection D, after "shall not", added new 


amended the definition of "transportation network com- paragraph designation "(1)", and added Paragraph D(2). 
pany" to exclude entities receiving federal subsidies to 


65-7-3. Not other carriers. 


Transportation network companies and transportation network company drivers ‘shall not be 
subject to the Motor Carrier Act [65-2A-1 through 65-2A-41 NMSA 1978] or deemed to provide any 
transportation service as defined in the Motor Carrier Act. A transportation network company 
driver ‘shall not be required ,to register a personal vehicle as,a commercial vehicle or vehicle for 
hire. 


History: Laws 2016, ch. 80, § 3. IV, .§:23, was effective May 18, 2016, 90:days after the ad- 
Effective dates. — Laws 2016, ch. 80 contained no ef- .journment,of the legislature, 
fective date provision, but, pursuant to N.M, Const., art. 


65-7-4, Transportation network company eumait nocuated! 


A. A person shall not operate a transportation network company in. New. Mexico without.first 
having obtained a permit from the public regulation commission. 

B... A permit issued to a transportation network company by the public regulation commission 
shall be effective for one year. 

C. The public regulation commission shall issue,a permit toa transportation network company 
that meets the requirements set forth in the Transportation Network Company Services Act and 
any rules adopted by the commission pursuant to that act. The transportation ; network company 
shall pay an annual permit fee of ten, thousand dollars ($10,000) to.the commission. 


History: Laws 2016, ch. 80, § a | IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 80 contained no ef- journment of the legislature. 
fective date provision, but; pursuant to N.M. Const., art. 


65-7-5. Fare collected for services. 


On behalf of a transportation network company driver, a transportation network company may 
charge a fare for the services provided to riders; provided that, if a fare is collected from a rider, the 
transportation network company shall disclose to the rider the fare calculation method, including 
the applicable rates and any fees, and shall provide an estimated fare before the rider enters a 
personal vehicle for a prearranged ride, © 


History: Laws 2016, ch. 80, § 5. . . IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 80 contained no ef- journment of the Mikes 
fective date provision, but, pursuant to N.M. Const., art. 


65-7-6. Identification of transportation network company vehicles and 
drivers. 


‘A digital network shall display a current photograph of the transportation network company 
driver, and the license plate number, state of vehicle registration and make and model of the per- 
sonal vehicle for a prearranged ride. 
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65-7-7 MOTOR CARRIERS 65-7-8 


History: Laws 2016, ch. 80, § 6, . IV,.§ 28, was effective May 18, 2016, 90 days after the ad- 
Effective dates, — Laws 2016, ch. 80 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


65-7-7. Electronic receipt. 


Within twenty-four hours after the completion of a prearranged ride, a transportation network 
company shall electronically transmit a receipt to the rider that includes: 

A. the origin and destination addresses of the prearranged ride; 

B. the total time elapsed of and distance of the prearranged ride; and 

C. an itemization of the total fare paid, if any. 


History: Laws 2016, ch. 80, § 7. IV, § 23, was effective Mia 18, 2016, 90 days ater the ad- 
Effective dates. — Laws 2016, ch. 80 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


65-7-8. Financial responsibility of transportation network companies. 


A. Either the transportation network company driver, or the transportation network company 
on the driver's behalf, shall maintain primary automobile insurance that acknowledges that the 
driver is a transportation network company driver or otherwise uses a vehicle to transport riders 
for compensation and covers the driver: 

(1) while the driver is logged on to the transportation network company's digital network; or 
(2) while the driver is engaged in a prearranged ride. 

B. While a transportation network company driver is logged on to the transportation network 
company's digital network, but is not engaged in a prearranged ride, the following minimum auto- 
mobile insurance requirements shall apply: primary automobile liability insurance in the amount 
of at least fifty thousand dollars ($50,000) for death and bodily injury per person, one hundred 
thousand dollars ($100,000) for death and bodily injury per incident and twenty-five thousand 
dollars ($25,000) for property damage and hep phgh and underinsured motorist coverage to the 
extent required by Section 66-5-301 NMSA 1978. 

C. While a transportation network company driver is engaged in a prearranged ride, the fol- 
lowing minimum automobile insurance requirements shall apply: 

(1) insurance of at least one million dollars ($1,000,000) primary automobile liability for 
death, bodily injury and property damage; and 

(2) uninsured and underinsured motorist coverage to the extent required by Section 66-5- 
301 NMSA 1978. 

D. Ifinsurance maintained by a transportation network company driver has lapsed or does not 
provide the minimum coverage required by this section, insurance maintained by a transportation 
network company shall provide the coverage required as the primary coverage. 

E. Insurance required by this section shall be obtained from an insurer authorized to do busi- 
ness in the state or with a surplus lines insurer eligible pursuant to the New Mexico Insurance 
Code [Chapter 59A NMSA 1978]. 

F. Insurance satisfying the requirements of this section shall be deemed to satisfy the insur- 

ance requirements of the Mandatory Financial Responsibility Act [66-5-201 through 66-5-239 
NMSA 1978] for a transportation network company driver while engaged in a prearranged ride or 
logged onto a digital network. 

G. At all times while a transportation network company driver is logged onto a digital net- 
work, the driver shall possess digital and physical proof of coverage required by this section. 

H. In the event of a motor vehicle accident involving a transportation network company driver, 
which occurs while the driver is logged on to a digital network or engaged in a prearranged ride, 
the driver shall provide the required proof of insurance coverage to all passengers, other drivers, 
injured persons, automobile insurers and investigating law enforcement officers. A transportation 
network company driver shall also disclose whether the driver was logged on to a digital network, 
or on a prearranged ride, at the time of an accident. 
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History: Laws 2016, ch. 80, § 8. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch, 80 contained no ef- journment of the legislature, 


fective date provision, but, pursuant to N.M. Const., art. 


65-7-9. Insurance coverage disclosures. 


A transportation network company shall disclose in writing to its transportation network com- 
pany drivers: 

A. the insurance coverage that the transportation network company provides the transporta- 
tion network company driver while the driver is logged on to a digital network, including the types 
of coverage and the limits for each coverage; and 

B. that the transportation network company driver's insurance policy might exclude coverage 
while the driver is logged on to the transportation network company's digital network or while 
engaged in a prearranged ride. 


History: Laws 2016, ch. 80, § 9. IV, § 28, was:effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch, 80 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


65-7-10. Automobile insurance provisions. 


A. Insurers that write automobile insurance in New Mexico may exclude any part or all cover- 
age of and the duty to defend and indemnify an owner or operator of a personal vehicle for any 
loss or injury that occurs while a driver is logged on to a digital network or while engaged in a 
prearranged ride. Such exclusions shall apply notwithstanding requirements of the Mandatory 
Financial Responsibility Act [66-5-201 through 66-5-239 NMSA 1978]. 

B. Ina claims coverage investigation, a transportation network company and any insurer pro- 
viding coverage for the transportation network company. driver shall disclose the precise times 
that a transportation network company driver logged on and off of the transportation network 
company's digital network in the twelve-hour period immediately preceding an accident, and in 
the twelve-hour period immediately following the accident, and disclose all coverage, exclusions 
and policy limits provided for all insurance maintained under the Transportation Network Com- 
pany Services Act. 

C. Ifa transportation network company's insurer makes a payment for a claim covered under 
comprehensive coverage or collision coverage, and for property damage to.a vehicle subject to a 
finance lien, the transportation network company shall cause its insurer to issue the payment di- 
rectly to the business repairing the vehicle or jointly to the owner of the vehicle and any lienholder. 


History: Laws 2016, ch. 80, § 10. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 80 contained no ef- journment of the API acure 
fective date provision, but, pursuant to N.M. Const., art. 


65-7-11. Zero tolerance for drug or alcohol use. 


A. A transportation network company shall implement and enforce a zero-tolerance policy re- 
garding drug and alcohol use by transportation network company drivers. The zero-tolerance 
policy shall prohibit any use or impairment due to intoxicating drugs or liquor while a transporta- 
tion network eompany driver is providing Pree eyd rides or is logged on to the transportation 
network company's digital network. 

._B. A transportation network company.shall publish on its website notice of its zero-tolerance 
policy, as well as procedures for a rider to report a complaint about.a driver suspected to have been 
under the influence of illegal drugs or alcohol during a prearranged ride. 

C. A transportation network company shall immediately conduct an investigation.into every 
reported complaint of violation of its zero-tolerance policy, and the policy shall include procedures 
for suspension or termination of transportation network company drivers. 
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D. A transportation network company shall maintain records relevant to the enforcement of 
the requirements of this section for a period of at least four years from the date that a rider com- 
plaint is received by the transportation network company. 


History: Laws 2016, ch. 80, § 11. | TV, § 28, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 80 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const, art. 


65-7-12. Transportation network company driver requirements. 


A. Before allowing a transportation network company driver to accept prearranged ride re- 
quests through a transportation network company's digital network: 

(1) the prospective driver shall submit an application to the transportation network com- 
pany that includes the individual's address, age, driver's license number and state, driving history, 
motor vehicle registration and proof of the insurance required; 

(2) the transportation network company shall obtain a local and national criminal back- 
ground check for the prospective driver that shall include: 

(a) multistate or multi-jurisdiction criminal records locator or other similar commer- 
cial nationwide database with validation and primary source search; and 
(b) anational sex offender registry; and 

(3) the transportation network company shall obtain and review a a driving history research 
report for the prospective driver. 

B. A transportation network company shall not permit a Persor to act asa transportation net- 
work company driver who: 

(1) has had more than three moving violations in the preceding three-year period or one 
violation in the preceding three-year period involving any attempt to evade law enforcement, reck- 
less driving or driving on a suspended or revoked license; 

(2) has been convicted within the past s seven years of: 

(a) a felony; | M 

(b) misdemeanor driving under the influence, reckless driving, leaving the scene of an 
accident or any other driving-related offense or any misdemeanor violent offense or sexual offense; or 

(c) more than three misdemeanors of any kind; 

(3) is identified by a national sex offender registry; 

(4) does not possess a valid license; ie. 

(5) does not possess proof of registration for the motor vehicle used to provide prearranged 
rides; 

(6) does not possess proof of automobile liability insurance for the motor vehicle used to 
provide prearranged rides; or 

(7) is not at least twenty-one years old. . 

C. A transportation network company driver shall not provide prearranged rides for more than 
twelve hours out of any twenty-four-hour period. 


History: Laws 2016, ch. 80, § 12. IV, § 28, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 80 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. «| 


65-7-13. Vehicle safety. 


A. A transportation network company shall not alltn a driver to be connected to potential pas- 
sengers using the digital network or software application service of the transportation network 
company if the motor vehicle operated by the driver to provide transportation services: 

(1) is not in compliance with all federal, state “ local laws beret the Operation aii 
maintenance of the motor vehicle; | 

(2) has fewer than four doors; or | OER PK IO G 5S 

(3) is designed to carry more than eight passengers, including the driver. 
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B. A transportation network company shall inspect or cause to be inspected every motor vehi- 
cle used by a driver to provide transportation services before allowing the driver to use the motor 
vehicle to provide prearranged rides and not less than once each year thereafter. 

C. The public regulation commission ‘shall promulgate rules and regulations setting forth the 
requirements of annual inspection of a vehicle used by a transportation network company driver 
while logged on to a digital network or engaged in a prearranged ride. 


History: Laws 2016, ch. 80, § 13. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 80 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


65-7-14. No street hails. 


A transportation network company driver shall not solicitor accept street hails. ; 


History: Laws 2016, ch. 80, § 14. IV, § 23, was effective May 18, 2016,.90 days after the ad- 
Effective dates. — Laws 2016, ch. 80.contained no ef- /journment of the legislature, 
fective date provision, but, pursuant. to N.M. Const., art. 


65-7-15. No cash trips. 


A transportation network company shall adopt and.enforce a policy prohibiting solicitation or 
acceptance of cash payments from riders. Any payment for prearranged rides shall be made only 
electronically by a digital network. 


History: Laws 2016, ch. 80, § 15. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 80 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


65-7-16. Nondiscrimination; accessibility. 


A. A transportation network company shall adopt a written policy of nondiscrimination on the 
basis of destination, race, color, national, origin, religious belief or affiliation, sex, disability, age, 
sexual orientation or gender identity with respect to transportation network company drivers, 
riders and potential riders and shall notify transportation network company drivers of the policy. 

B. Transportation network company drivers shall comply with all applicable laws regarding 
nondiscrimination against transportation network company drivers, riders or potential riders on 
the basis of destination, race, color, national origin, religious belief or affiliation, sex, disability, age, 
sexual orientation or gender identity. ; 

C. Transportation network company drivers shall comply with all applicable laws relating to 
accommodation of service animals. 

D. A transportation network company shall not impose additional charges for providing ser- 
vices to persons with physical disabilities. 

E., A transportation network company shall provide riders an opportunity to indicate whether 
they require a wheelchair-accessible vehicle. If a transportation network company cannot arrange 
a wheelchair-accessible prearranged ride in any instance, it shall direct the rider to an alternate 
provider of wheelchair-accessible service, if available. 


History: Laws 2016, ch. 80, § 16. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 80 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


65-7-17. Records. 


A. Atransportation network company shall maintain: 
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(1) individual prearranged ride records for at lina fcoae years from the date each ride was 
provided; and 

(2) individual records, of hive speataliall sara company drivers for at least four years 
after the driver's relationship with the transportation network company has ended. 

B.. A transportation network company andia transportation network company driver shall not 
use or disclose a transportation network company rider's personal identifiable information to a 
third party unless the rider consents; disclosure is required by court order; or disclosure is re- 
quired to investigate violations of the Transportation Network Company Services Act: 


History: Laws 2016, ch. 80, § 17. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 80 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 


65-7-18. Controlling authority. 


A. No municipality or other local entity may impose a tax on or require a license for a transporta- 
tion network company, a transportation network company driver or a vehicle used by a'transporta- 
tion network company driver where a tax or license relates to providing prearranged rides or sub- 
jects a transportation network company to the municipality's or other local entity's rate, tax, license, 
entry, operational or other requirements, except for generally applicable business licenses or taxes. 

B. Nothing in this section prohibits an airport with more than one million annual enplane- 
ments, as reported by the federal aviation administration in the previous calendar year, from 
requiring a transportation network company ‘to establish fees and other peck rnin hts to operate 
at that airport. 


History: Laws 2016, ch. 80, § 18, ; IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch, 80 contained‘no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


65-7-19. Transportation division fund created; assessment and’ 
collection of fees. 


A. The "transportation division fund" is created in the state treasury for the purpose of ensur- 
ing the safety and financial responsibility of transportation network companies and transporta- 
tion network company drivers. The fund shall consist of fees collected pursuant to the Transporta- 
tion Network Company Services Act, administrative fines collected under that act, appropriations, 
gifts, grants, donations and earnings on investment of the fund. Balances in the fund shall not 
revert to the general fund or any other fund at the end of any fiscal year. 

B. The transportation division fund shall be administered by the public regulation commission. 
Money in the fund is appropriated to the commission to carry out its duties pursuant to the provi- 
sions of the Transportation Network Company Services Act. Not more than five percent of the fees 
collected pursuant to this section shall be used by the commission for administrative purposes: 

C. Payments from the transportation division fund shall be made upon vouchers issued and signed 
by the director of the administrative services division of the public regulation commission or the direc- 
tor's authorized representative upon warrants drawn by the secretary of finance and administration. 


History: Laws 2016, ch. 80, § 19. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 80 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


65-7-20. Records pursuant to rules of the public ; 
regulation commission. 


A. A transportation network company holding a permit issued by the public regulation com- 
mission shall maintain the records required pursuant to the Transportation Network Company 
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Services Act to be collected by the transportation network company, including records regarding 
transportation network company drivers. 

B. In response to a specific complaint, the public regulation commission, its employees or its 
duly authorized agents may inspect those records held by a transportation network company for 
the investigation and resolution of the complaint. ‘ 

C. No more than semiannually and as determined by the public regulation commission, the 
commission, its employees or its duly authorized agents may, in a mutually agreed setting, in- 
spect those records held by a transportation network company whose review is necessary to en- 
sure public safety; provided that such review shall be on an audit rather than a comprehensive 
basis. 

D. Any proprietary records obtained by the public regulation commission pursuant to this sec- 
tion shall not be subject to disclosure by the commission. 


History: Laws 2016, ch. 80, § 20. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 80 contained noef- |. journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


65-7-21. Administrative penalties. 


A. Ifthe public regulation commission finds after investigation that a provision of the Trans- 
portation Network Company Services Act or an order or rule of the commission is being, has been 
or is about to be violated, it may issue an order specifying the actual or proposed acts or omissions 
to act that constitute a violation and require that the violation be discontinued, rectified or pre- 
vented. 

B. Notwithstanding the existence of any other penalties, the public regulation commission may 
assess an administrative fine of not more than one thousand dollars ($1,000) for each violation of 
a provision of the Transportation Network Company Services Act or of a lawful rule or order of 
the commission. In the case of a continuing violation, each day's violation shall be deemed to be a 
separate and distinct offense. 

C. All penalties accruing under the Transportation Network Company Services Act shall be 
cumulative, and a suit for recovery of one penalty shall not be a bar to or affect the recovery of any 
other penalty or be a bar to any criminal prosecution. 


History: Laws 2016, ch. 80, § 21. IV, § 28, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 80 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


65-7-22. Involuntary suspension and revocation. 


A. The public regulation commission shall immediately suspend, without notice or a hearing, 
the permit of a transportation network company that: 
(1) does not continuously maintain the insurance coverage prescribed by the Transporta- 
tion Network Company Services Act; 
(2) does not pay the fees owed by the transportation network company and the transporta- 
tion network company's drivers; or 
(8) operates in a manner that poses an immediate or imminent threat to public safety. 
B. Once suspended, the transportation network company may apply for reinstatement by re- 
questing a public hearing before the public regulation commission and shall establish that the 
basis for the suspension has been corrected. 


History: Laws 2016, ch. 80, § 22. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates, — Laws 2016, ch. 80 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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CHAPTER 66 
Motor Vehicles 


x 


. General Provisions, 66-1-1 to 66-1-5 


1 

2. Motor Vehicle Division of Taxation and Revenue Department, 66-2-1 to 66-2-17 

3. Registration Laws; Security Interests; Anti-Theft Provisions; Bicycles; Equipment; 
Unsafe Vehicles; Off-Highway Motor Vehicles; Other Vehicles, 66-3-1 to 66-3-1103 

4. Licensing of Dealers and Wreckers, 66-4-1 to 66-4-10 

5. Licensing of Operators and Chauffeurs; Financial Responsibility; Uninsured 
Motorists’ Insurance; Identification Cards, 66-5-1 to 66-5-504 


. Fees, 66-6-1 to 66-6-36 


ad 


Safety, 66-7-1 to 66-7-513 


. Traffic Laws; Signs, Signals and Markings; Accidents; Weight and Size; Traffic 


8.. Crimes, Penalties and Procedure, 66-8-1 to 66-8-141 


9. Snowmobiles, Repealed 


10. Driver Education Schools, 66-10-1 to 66-10-12 
11.. Vehicles of Historic and Special Significance, 66-11-1 to 66-11-5 


12. Boating, 66-12-1 to 66-12-24 


13. Boating While Intoxicated, 66-13-1 to 66-13-13 


ARTICLE 1 


General Provisions 


66-1-1. Short title: 
66-1-2.. Severability. 
66-1-3. Savings clauses. 
66-1-4. Definitions, 

1.) Definitions: 
.2. Definitions, - 
.3. Definitions, 
.4, Definitions, 
.6, Definitions. 
.6, Definitions. 
.7, Definitions. 
.8. Definitions, 
.9, Definitions. 
.10... Definitions. 


66-1-1. Short title. 


Sec. 

66-1-4.11. Definitions. 
66-1-4,12. Definitions. 
66-1-4.12. Definitions. (Effective January 1, 2023.) 
66-1-4.13. Definitions. 
66-1-4.14. Definitions. 
66-1-4.15. Definitions. 
66-1-4,16. Definitions. 
66-1-4.17. Definitions. 
66-1-4.18. Definitions. 
66-1-4.19. Definitions. 
66-1-4.20. Definitions. 
66-1-4.21. Additional definitions. 
66-1-5, Measurements. 


Articles 1 through 8 of Chapter 66 NMSA 1978 [except 66-7-102.1 NMSA 1978] may be cited as 


the."Motor Vehicle Code", 


History: 1958 Comp., § 64-1-1, enacted by Laws 
1978, ch. 35, § 1. 


ANNOTATIONS 


Constitutionality. — The former Motor Vehicle Act 
was not constitutionally objectionable under N.M. Const., 
art. IV, § 16, The mere inclusion of other provisions logi- 
cally within the scope of the title and relating to the gen- 
eral subject of motor vehicles did not violate the "one sub- 
ject" restriction. State v. Roybal, 1960-NMSC-012, 66 N.M. 
416, 349 P.2d 332. 


Municipalities may adopt motor vehicle ordi- 
nances notwithstanding state statutes cover the same 
subjects and provide penalties for violations. 1959-60 Op. 
Att'y Gen. No. 60-218. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity, construction, and effect of statutes or ordinances forbid- 
ding automotive "cruising" - practice of driving repeatedly 
through loop of public roads through city, 87 A.L.R.4th 1110. 
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66-1-2. Severability. 


If any part or application of the Motor Vehicle Code is held invalid, the remainder, or its applica- 
tion to other situations or persons, shall not:be.affected. 


History: 1953 Comp., § 64-1-2, enacted by Laws 
1978, ch. 35, § 2. 


66-1-3. Savings clauses. 


A. All valid certificates of title issued under ‘the provisions of previously dade laws shall 
continue in effect and shall be considered as having been issued under the provisions of me Motor 
Vehicle Code. 

B. All registration cards and registration plates issued under the provisions of previously existing 
laws shall continue to be valid until their expiration or termination as determined by the prior law. 

C. All liens and bonds filed under the provisions of previously existing laws shall continue to be 
valid until their expiration or termination as determined by the prior law. “yo 

D. All licenses and all demonstration numbers, special plates and special permits issued under 
the provisions of previously existing law shall continue to be valid until their a gaat or “termi- 
nation as determined by the prior law. 

E. The division is directed to administer the provisions of previously existing laws to effect the 
provisions of this section. 


History: 1953 Comp., § 64-1-3, enacted by Laws 
1978, ch. 35, § 3; 1987, ch. 268, § 16. 


66-1-4. Definitions. 


A. Sections 66-1-4.1 through 66-1-4.20 NMSA 1978 define terms for general purposes of the 
Motor Vehicle Code. When ina specific section of the Motor Vehicle Code a different meaning is 
given for a term defined for general purposes in Sections 66-1-4.1 through 66-1-4.20 NMSA 1978, 
the specific section's meaning and application of the term shall control. 

B. All references in the Motor Vehicle Code and elsewhere in the NMSA 1978 to Section 66-1-4 
NMSA 1978 shall be construed to include Sections 66-1-4.1 through 66-1-4.20 NMSA 1978. — 

C. All references in the NMSA 1978 to the "department of motor vehicles" or "department" 
shall, whenever appropriate, mean the taxation and revenue department. 

D. All references in the NMSA 1978 to the "commissioner of motor vehicles" or "commissioner" 
shall, whenever appropriate, mean the secretary. 


History: 1953 Comp., § 64-1-4, enacted by Laws the boundary thereof, and within which boundary is" in 
1978, ch. 35, § 4; 1979, ch. 71, § 1; 1981, ch. 861, § 2; Subparagraph (b); substituted "forty" for "thirty-two" in 
1988, ch. 295, § 27; 1987, ch. 250, § 1; 1987, ch. 268, Subsection B(32); and inserted "and may include a con- 


§ 17; 1988, ch. 56, § 2; 1989, ch. 318, § 1; 1990, ch. 120, servator, guardian, personal representative, executor or 
§ 1; 1991, ch. 160, § 1. similar fiduciary" in Subsection B(44). 

The 1991 amendment, effective July 1, 1991, deleted The 1988 amendment, effective July 1, 1988, substi- 
"motor vehicle division of the" preceding "taxation" in tuted "in Paragraph (20) of this subsection" for "herein" in 
Subsection C and substituted "secretary" for "director of Subsection B(2); in Subsection B(22), substituted "person 
the division" at the end of Subsection D. who for the first time under state or federal law or mu- 

The 1990 amendment, effective July 1, 1990, in Sub- nicipal ordinance has been adjudicated guilty" for "per- 
section A, added the first sentence and aubstituted "Sec- son who has been convicted in a trial court under state 
tions 66-1-4.1 through 66-1-4.20 NMSA 1978" for "this or federal law or municipal ordinance", deleted "narcotic 
section" in the present second sentence, deleted former drug" following "liquor"; deleted "other" preceding "drug", 
Subsection B setting forth definitions,of words and terms inserted "safely" preceding "driving a motor vehicle", and 
used in the Motor Vehicle Code and added present Subsec- substituted "regardless of whether the person's sentence 
tions B to D. was suspended or deferred" for “and includes a person 

The 1989 amendment, effective July 1, 1989, rewrote who pled guilty to the charge or pled nolo contendere to 
Subsection B(1); in Subsection B(20), substituted "identi- the charge, whether or not his sentence was suspended 
fied by a" for "sufficiently bounded by a fence, chain, posts or deferred, or a person who was convicted, pled guilty 
or other fence of wall material, the top of which shall be or nolo contendere, but had such conviction dismissed 
twelve inches above the ground so as to definitely indicate by virtue of his attendance at, and successful completion 
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of, a driver rehabilitation program or a 'driving-while- service of process on nonresident motorist, 36 A.L.R.3d 
intoxicated school"; and rewrote Subsection B(64), 1387, 
What constitutes ownership of automobile within 
ANNOTATIONS the meaning of automobile insurance owner's policy, 36 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. A.L.R.4th 7. 
Jur. 2d Aukawiotiled and Highway Traffic § 1. What is "temporary" building or structure within mean- 
Airplane or other aircraft as "motor vehicle" or the like ing of restrictive covenant, 49 A.L.R.4th 1018. 
within statute providing for constructive or substituted 60 C.J.S. Motor Vehicles § 1. 


66-1-4.1. Definitions. 


As used in the Motor Vehicle Code: 

A. "abandoned vehicle" means a vehicle or motor vehicle that has been determined by a New 
Mexico law enforcement agency: 

(1). to have been left unattended on either public or private property for at least, thirty 
days; 

(2) not to have been reported stolen; 

(3) not to have been claimed by any person sore ownership; and 

(4) not to have been shown by normal record-checking procedures to be owned by any 
person; 

B. "access aisle" means a space designed to allow a person with a significant mobility limita- 
tion to safely exit and enter a motor vehicle that is immediately adjacent to a designated parking 
space for persons with significant mobility limitation and that may be common to two such park- 
ing spaces of at least sixty inches in width or, if the parking space is designed for van accessibility, 
ninety-six inches in width, and clearly marked and maintained with blue striping and, after Janu- 
ary 1, 2011, the words "NO PARKING" in capital letters, each of which shall be at least one foot 
high and at least two inches wide, placed at the rear of the access aisle so as to be close to where 
an adjacent vehicle's rear tires would be placed; ' 

C. "actual empty weight" means the weight of a vehicle without a load; 

D. "additional place of business", for dealers and auto. recyclers, means locations in addition 
to. an established place of business as defined in Section 66-1-4.5 NMSA 1978 and meeting all the 
requirements of an established place of business, except Paragraph (5) of Subsection C of Sec- 
tion 66-1-4.5 NMSA 1978, but "additional place of business" does not mean a location used solely 
for storage and that is not used for wrecking, dismantling, sale or resale of vehicles; __ 

E. "alcoholic beverages" means any and all distilled or rectified spirits, potable alcohol, brandy, 
whiskey, rum, gin, aromatic bitters or any similar alcoholic beverage, including all blended or 
fermented beverages, dilutions or mixtures of one or more of the foregoing containing more than 
one-half percent alcohol but excluding medicinal bitters; 

F, "authorized emergency vehicle" means any fire department vehicle, police vehicle and am- 
bulance and any emergency vehicles of municipal departments or public utilities that are desig- 
nated or authorized as emergency vehicles by the director of the New Mexico state police division 
of the department of public safety or local authorities; 

G. "autocycle" means a three-wheeled motorcycle on which the driver and all passengers ride 
in a completely or partially enclosed seating area and that is manufactured to comply with all ap- 
plicable federal standards, regulations and laws and is equipped with: ; 

(1) non-straddle seating; 

(2) rollover protection; 

(3) safety belts for all occupants; 
(4) antilock brakes; 

(5). .a steering wheel; and 

(6) pedals; 

H. "automated driving syatern® means the hardware and software that are collectively capable 
of performing the entire dynamic driving task on a sustained basis, regardless of whether it is 
limited to a specific operational design domain; "automated driving system" is used specifically to 
describe a level three, four or five driving automation system as defined in society of automotive 
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66-1-4.2 MOTOR VEHICLES 66-1-4.2 
engineers standard J3016;:as published in the Taxonomy and Definitions for Terms Related to 
Driving Automation Systems for On-Road Motor Vehicles; 

I. "autonomous commercial motor vehicle" means a commercial motor vehicle, as defined in 
Subsection J of Section 66-1-4.8 NMSA’ iy that is being controlled by an automated driving 
ght 

J. “autonomous motor vehicle" means a motor vehicle that is being controlled by an automated 
driving system; 

K. "autonomous motor vehicle operator" means the person who engages the automated driving 
system of an autonomous motor vehicle or santa ee commercial motor vehicle; 

L. "autonomous motor vehicle testing" or "autonomous commercial motor vehicle testing" 
means activities taken in full or in part to dealetats and assess: 

(1) the automated driving system's performance of the dynamic driving task; and 

(2) the automated driving system's performance with respect to applicable safety areas 
as defined by the federal national highway traffic safety administration for autonomous vehicle 
operations; and 

M. "auto recycler" means a person engaged in this state in an established business that in- 
cludes acquiring vehicles that are required to be registered under the Motor Vehicle Code for the 
purpose of dismantling, wrecking, shredding, compacting, crushing or otherwise ee ve- 


hicles for reclaimable Api or scrap material to sell. 


History: 1978 Comp., § 66-1-4.1, enacted by Laws 
1990, ch. 120, § 2; 1999, ch. 297, § 4; 2005, ch, 324, § 1; 
2007, ch, 319, § 2; 2010, ch. 74, § 2; 2011, ch. 78, § 1; 
2015, ch. 53, § 2; 2017, ch. 54, § 1; 2021,ch.114,§1. © 

The 2021 amendment, effective July 1, 2022, defined 

"automated driving system", "autonomous commercial 

motor vehicle", "autonomous motor vehicle", "autonomous 
motor vehicle operator", and “autonomous motor vehicle 
testing", as used in the Motor Vehicle Code; and added 
new Subsections H through L and redesignated former 
Subsection H as Subsection M. 


The 2017 amendment, effective June 16, 2017, re- 


vised the definition of "autocycle" as used in the Motor 
Vehicle Code; in Subsection G, in the introductory clause, 
after "completely", added "or partially", after "enclosed", 
deleted "tandem", after "seating area", added "and", after 
"that", added "is manufactured to comply with all appli- 
cable federal standards, regulations and laws", in Para- 
graph G(1), deleted "federal motor vehicle safety standard 
571.205 glazing" and added "non-straddle seating", in 
Paragraph G(2), deleted "a roll cage" and added "rollover 
protection", and deleted Paragraph G(4) and redesignated 
the succeeding paragraphs accordingly. 

The 2015 amendment, effective June 19, 2015, de- 
fined "autocycle", as used in the Motor Vehicle Code: in 
Subsection -G, added the language defining "autocycle"; 


66-1-4.2. Definitions. 
As used in the Motor Vehicle Code: 


and designated the language that was formerly i in Subsec- 
tion G as Subsection H. 

The 2011 amendment, effective June 17, 2011, in Sub- 
section B, changed "parking space" to "access aisle". 

The 2010 amendment, effective May 19, 2010, in Sub- 
section B, after "clearly marked", added."and maintained" 
and after "with blue striping", added the remainder of the 
sentence. | 

‘The 2007 amendment, effective June 15, 2007, added 
the definition of "actual empty weight" in.a new Subsec- 
tion C, 

‘The 2005 amendment, effective January 1, 2006, 
changed "wreckers of vehicles" to "auto recyclers" in Sub- 
section C and added Subsection F to define "auto recycler": 

The 1999 amendment, effective June 18, 1999, added 
Subsection B and redesignated former Subsections B toD 
as Subsections C to E. 


ANNOTATIONS 


A police vehicle showing red lights or sounding a 


siren is an emergency vehicle and all approaching or 
pursued vehicles are required to stop. 1959 Op. Att'y Gen. 
No. 59-20. 

Volunteer fireman's private vehicles can be "autho- 
rized emergency vehicle". — A privately owned vehicle 
of a volunteer fireman can be designated as an authorized 
emergency vehicle..1969 Op, Att'y Gen.No. 69-71) 


A. "bicycle" means every device propelled by human power upon which any person may ride, 
having two tandem wheels, except scooters and similar devices; 

B. "bureau" means the traffic safety bureau of the department of irenoatsiseh esate 

C. "bus" means every motor vehicle designed and used for the transportation of persons and 
every motor vehicle, other than a taxicab, designed and used for the transportation of Pereons for 


compensation; and 


D5 


D. "business district" means the territory contiguous to and sirelndihie a. highway when within 


any three hundred feet along the highway there are buildings in use for business or industrial 
purposes, including but not limited to hotels, banks or office buildings, railroad stations and public 
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66-1-4.3 


buildings that occupy at least fifty percent of the frontage.o1 on one side or fifty»percent of the front- 


sie collectively on both sides of the highway. 


Bliteey: 1978 Comp., § 66-1-4.2, enacted by Laws . 


1990, ch. 120, § 3; 1993, ch. 68, § 38; 2015, ch. 8, § 33. 

The 2015 amendment, effective July 1,2015, amended 
certain definitions in the Motor Vehicle Code to reflect the 
reorganization of the department of public safety; in Sub- 
section B, after "bureau of the", deleted "state highway 
and" and added "department of", and after "transporta- 
tion", deleted "department". 

The 1993 amendment, effective July 1, 1993, inserted 
present Subsection B and redesignated, former Subsec- 
tions B and C as Subsections C and D. 


ANNOTATIONS 


a residential or business district rather than the com- 
bined area of the buildings and yards. Floeck v, Hoover, 
1948-NMSC-021, 52 N.M. 193, 195 P.2d 86. 

Not error to refuse instruction where defini- 


. \tional criteria not met. — Where a total:distance of 


640.9 feet, 396.5 feet was found to be building frontage 
that within any given 300-foot distance the building 
frontage was less than 50%, and there was no substan- 
tial evidence that the area in question was a business 
district, the trial judge's refusal to allow instruction on 
defining area as a business district was not error. Stoll 
v. Galles Motor Co., 1955-NMSC-097, 60 N.M. 186, 289 


P.2d 626, 


Frontage of buildings within 300-foot area is what 
determines whether the scene of an accident is within 


66-1-4.3. Definitions. 


As usedi in the Motor Vehicle Code: 

A. "camping body" means a vehicle body primarily designed or converted for use as temporary 
living quarters for recreational, camping or travel activities excluding Ramnesijene! vehicles unless 
used i in commerce; 

B. "camping trailer" means.a camping rah mounted on, a chassis, or frame with wheels, de- 
signed to be drawn by another vehicle and that has peraiety parhal side walls that fold for tow- 
ing and unfold at the campsite; . fs 

C..."cancellation" means that a driver's Tigenaens is 1 eriztalled and Soe Aned because of some er- 
ror or defect or because the licensee is no longer entitled to the license, but cancellation of a license 
is without prejudice, and application for a new license may be made at any time after cancellation; 

D, "casual sale" means the sale of a motor vehicle by the registered owner of the vehicle if the 
owner has not sold more than four vehicles in that calendar year; ) 

E. "chassis" means the complete motor vehicle, pockuding standard factory equipment, exclu- 
sive of the body and: cab; ; 

-F. "collector" means a person hor is the owner of one or more valiibles of historic’ or special 
interest who collects, purchases, acquires, trades or disposes of thesé vehicles or parts thereof 
for the person's own use in order to preserve, restore and maintain a similar vehicle for hobby 
purposes; 

G. "combination" means any connected assemblage of a Bote vehicle and one or more semi- 
trailers, trailers or semitrailers.converted to trailers by means'of a converter gear; 

H. ‘"combination gross vehicle weight" means the sum total of the gross vehicle weights of all 
units of a combination 

I. "commerce" means the transportation of persons, property or merchandise for hire, compen- 
sation, profit or in the furtherance of a commercial enterprise in this state or between New Mexico 
anda place outside New Mexico, including a place outside the United States; 

J. "commercial motor vehicle" means a self-propelled or towed:vehicle, other than special 1 mo- 
bile equipment, used on public highways in commerce to transport passengers or property when 
the vehicle: 

(1) is operated interstate and has a gross vehicle weight rating or gross, combination 
weight rating, or gross vehicle weight or gross combination weight, of four thousand five hundred 
thirty-six kilograms, or ten thousand one pounds or more; or. is operated only in intrastate com- 
merce and has a gross vehicle weight rating or gross combination weight rating, or gross vehicle 
weight or gross combination weight, of twenty-six thousand. one or more pounds; 

(2). is designed or used. to transport more than eight passengers, including the driver, and 
is used to transport passengers for compensation; 

(3). is designed or'used to transport sixteen or more passengers, including the driver, and 
is not used to transport passengers for compensation; or 
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66-1-4.4 MOTOR VEHICLES 66-1-4.4 
(4) is used to transport hazardous materials of the type or quantity requiring placarding 
under rules prescribed by applicable federal or state law; 

K. "controlled-access highway" means every highway, street or roadway in respect to which 
owners or occupants of abutting lands and other persons have no legal right of access to or from 
the highway, street or roadway except at those points only and in the manner as may be deter- 
mined by the public authority having jurisdiction over the highway, street or roadway; 

L. "controlled substance" means any substance defined in Section 30-31-2 NMSA 1978 asa 
controlled substance; 

M. "converter gear" means any assemblage of one or more axles with a fifth wheel mounted 
thereon, designed for use in a combination to support the front end of a semitrailer but not perma- 
nently attached thereto. A converter gear shall not be considered a vehicle, as that term is defined 
in Section, 66-1-4.19 NMSA 1978, but weight attributable thereto shall be included in declared 


gross weight; 
N. "conviction": 
(1) means: 


(a) a finding of guilt in the trial court in regard to which the violator-has waived or 


exhausted all rights to appeal; 


(b) aplea of guilty or nolo contendere accepted by the court; 
(c) an unvacated forfeiture of bail or collateral deposited to secure a person's appear- 


ance in court; or 


(d) the promise to mail a payment on a penalty assessment; and 
(2) does not include a conditional discharge as provided in Section 31-20-13 NMSA 1978 or 
a deferred sentence when the terms of the deferred sentence are met; 


O.° "crosswalk" means: 


(1) that part of a roadway at an intersection included withit the connections of the lateral 
lines of the sidewalks on opposite sides of the highway measured from the curbs or, in the absence 
of curbs, from the edges of the traversable roadway; and 

(2) any portion ofa roadway at an intersection or elsewhere distinctly ‘ftivated for pedes- 
trian crossing by lines or other markings on the surface; and 

P. "curb cut" means a short ramp through a curb or built up to the curb. 


History: 1978 Comp., § 66-1-4.3, enacted by Laws 
1990, ch. 120, § 4; 1998, ch. 34, § 1; 2001, ch. 127, § 1; 
2008, ch. 10, § 3; 2005, ch. 312, § 1; 2007, ch. 821, § 1; 
2009, ch. 200, § 3. 

The 2009 ainehdment; effective July 1, 2009, in Sub- 
section A, after "travel activities", added the remainder of 
the sentence; in Subsection N, deleted the former defini- 
tion of "conviction"; added Subparagraphs (a) through (d) 
of Paragraph (1) of Subsection N; and added Paragraph 
(2) of Subsection N. 

The 2007 amendment, effective April 2, 2007, 
amended Subsection N to delete from the definition of 
"conviction" the requirement that a person ‘with a com- 
mercial drivers license be found by an authorized admin- 


istrative tribunal to be guilty of a violation of the Implied 


Consent Act and to add Paragraph (6) to include within 


the definition of "conviction" an assignment to a diversion ' 


program or a-driver improvement program. 


66-1-4.4. Definitions. 
As used in the Motor Vehicle Code: 


The 2005 amendment, effective July 1, 2005, deleted 
the former definition of "conviction" in Subsection N to 
mean the violator has entered a plea of guilty or nolo con- 
tendere or has been found guilty in a trial court and has 
waived or exhausted all rights of appeal and added the 
definition of "conviction" in Subsections N(1) through (6), 

The 2003 amendment, effective July 1, 2003, rewrote 
Subsection J: 

The 2001 amendment, effective June 15, 2001, deleted 
"that exceeds neither eight feet in width nor forty feet in 
length" following "camping body" from Subsection B. 

The 1998 amendment, effective July 1, 1998, deleted 
Subsection H, relating to certified motor vehicle liability 


‘policy, redesignated the remaining subsections accord- 


ingly, and, in Subsection N, inserted "has". 


A. "day" means calendar day, unless otherwise provided in the Motor Vehicle Code; 
B. "dealer", except as specifically excluded, means any person who sells or solicits or advertises 
the sale of new or used motor vehicles, manufactured homes or trailers subject to nhs nes 1aSea in 


this state; "dealer" does not include: 


(1) receivers, trustees, administrators, executors, guandidiig or other persons appointed by 
or acting under judgment, decree or order of any court; ' 
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(2) public officers while performing their duties as such officers; 

(3) persons making casual sales of their own vehicles; 

(4) finance companies, banks and other lending institutions making sales of nepeesassed 
vehicles; or 

(5) licensed brokers under the Manufactured Housing Act [Chapter 60, Article 14 NMSA 
1978] who, for a fee, commission or other valuable consideration, engage in Grologs activities re- 
lated to the sale, exchange or lease purchase of pre-owned manufactured homes ona site installed 
for a consumer; 

C. "declared gross weight" means the maximum gross vehicle wie or gross combination ve- 
hicle weight at which a vehicle or combination will be operated during the registration period, as 
declared by the registrant for registration and fee purposes; the vehicle or combination shall have 
only one declared gross weight for all operating considerations; 

D. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 

E.. "designated accessible parking space for persons with sionifeanit mobility limitation" means 
any space, including an access aisle, that is marked and reserved for the parking of a passenger 
vehicle that carries registration plates or a parking placard with the international.symbol of ac- 
cess issued in accordance with Section 66-3-16 NMSA 1978 and that is designated by a conspicu- 
ously posted sign bearing the international symbol of access and, if the parking space is paved, by 
a clearly visible depiction of this symbol painted in blue on the pavement of the space; 

F. "director" means the secretary; 

G. "disqualification" means a prohibition against driving a commercial motor vehicle; 

H. "distinguishing number" means the number assigned by the department to a vehicle whose 
identifying number has been destroyed or obliterated or the number assigned by the department 
to a vehicle that has never had an identifying number; 

I, "distributor" means a person who distributes or sells new or used motor vehicles to dealers 
and who is not a manufacturer; 

J. "division", without further specification, "division of motor vehicles" or "motor vehicle divi- 
sion" means the department; 

K. "driveaway-towaway operation" means an operation in which any motor vehicle, new or used, 
is the item being transported when one set or more of wheels of any such motor vehicle is on the 
roadway during the course of transportation, whether or not the motor vehicle furnishes the motive 
power; 

L. "driver" means every person who drives or is in actual physical control of a motor vehicle, 
including a motorcycle, upon a highway, who is exercising control over or steering a vehicle being 
towed by a motor vehicle or who operates or is in actual physical control of an off-highway motor 
vehicle; 

M. "driver-assisted platoon" means a series of motor vehicles platooning with a driver in each 
vehicle; 

N. "driver's license" means any license, permit or driving authorization card issued by a state 
or other jurisdiction recognized under the laws of New, Mexico pertaining to the authorizing of per- 
sons to operate motor vehicles and includes a REAL ID-compliant driver's license and a standard 
driver's license; and 

O. "dynamic driving task" means all of the real-time operational and tactical functions re- 
quired to operate a vehicle in on-road traffic, excluding the strategic functions such as trip sched- 
uling and selection of destinations and waypoints. . 


._ History: 1978 Comp., § 66-1-4.4, enacted by Laws The 2019 amendment, effective October 1, 2019, de- 
1990, ch. 120, § 5; 1991, ch. 160, § 2; 1999, ch. 297, § 5; fined "driveaway-towaway operation", redefined "driver's 
2007, ch. 319, § 8; 2016, ch. 79, § 1; 2019, ch. 167, § 1; license", and removed the definitions of certain terms, for 
2021, ch. 114, § 2. purposes of the Motor Vehicle Code; added a new Sub- 
The 2021 amendment, effective July 1, 2022, defined section K and redesignated former Subsection K as Sub- 
"driver-assisted platoon" and "dynamic driving task", as section L; deleted former Subsections L through N; and 
used in the Motor Vehicle Code; added new Subsection M added a new Subsection M. 
and redesignated former Subsection M as Subsection N; The 2016 amendment, effective May 18, 2016, 
and added Subsection O. amended the definition of "driver’s license" and added a 
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definition for "driving authorization card" as used in the . exercising authority lawfully — to that employee 
Motor Vehicle Code; in Subsection L, after "state or other by the director." 


jurisdiction", deleted "to an individual that authorizes harnanmnatadal 


the individual to drive a motor vehicle; and" and added 

"pertaining to the authorizing of persons to operate mo- Driveaway-towaway saddle mount combinations 

tor vehicles and that meets federal requirements to be ac: towing over one vehicle illegal. — State highway com- 

cepted by federal agencies for official federal purposes"; mission cannot legally issue permits for the movement 

and added a new Subsection N. ie of trucks in driveaway-towaway saddle mount combina- 
The 2007 amendment, effective June 15, 2007, \° ‘tions of more than one towed vehicle. 1959 Op. Att'y Gen. 

changed "designated disabled parking space" to "desig- No. 59-38. 

nated accessible parking space for persons with signifi- Trailer or bus manufacturer, — Any trailer or bus 

cant mobility limitation" and required that vehicles carry manufacturer who sells three or more trailers or buses di- 

registration plates or a parking placard with an interna- \  yectly to individuals or companies in any calendar year is 

tional symbol of access. ; . a"dealer" within the meaning of the Motor Vehicle Code 
The 1999 amendment, effective June 18, 1999, in and is eligible for a motor vehicle dealer's license. 1979 

Subsection E, rewrote the definition of "designated dis- Op. Att'y Gen, No. 79-31. 

abled parking space" to‘include an access aisle, inserted. Having charge of vehicle controls on highway. — 


"parking" before "placard", substituted "and designated" 
for "such a place shall be designated", substituted "wheel- 
chair and if paved" for "wheelchair or", and inserted "in 
blue". 

The 1991 amendment, effective July 1, 1991, moet 
tuted "secretary" for "head of the division" in Subsection 


The actual physical handling of the controls is clearly syn- 
onymous in meaning to the driving or operating of a motor 
vehicle and a person may be liable under the law whether 
the vehicle is in motion on the highways or not depend- 
ing upon the circumstances. The primary test seems to 
depend upon whether the vehicle is being driven, operated 


F; substituted "department" for "division" in two places ~~ 9» ‘handled u Shan + ges 

ok é ‘ ‘ pon the public highways by an intoxicated 
in Subsection H; and rewrote Subsection J, which read person having charge of the controls of the vehicle. 1953 
" ‘division' ", without. further specification, or ‘division of. Op. Att'y Gen. No. 53-5858, 


motor vehicles', means the motor vehicle division of the Law reviews, — For comment, “Implied Consent in 
department, the director or any employee of the division New Mexico," see 10 Nat. Resources J, 378 (1970). 


BGc1 debe Definitions. 


As used in the Motor Vehicle Code: | 

A. "electric personal assistive mobility device’ means a self-balancing device having two 
nontandem wheels designed to transport a single person by means of an electric propulsion sys- 
tem with an average power of one horsepower and with a maximum speed on a paved level surface 
of less than twenty miles per hour when powered solely by its propulsion system and while being 
ridden by an operator who weighs one hundred seventy pounds; 

B. “essential parts" means all integral and body parts of a vehicle of a type required to be regis- 
tered by the provisions of the Motor Vehicle Code, the removal, alteration or substitution of which 
would tend to conceal the identity of the vehicle or substantially alter its appearance, model, type 
or mode of operation; 

C.. "established place of business", for a dealer or auto recycler, means a place: 

(1) devoted exclusively to the ‘business for which the dealer or auto recycler is licensed and 
related business; 

(2) identified by a prominently displayed sign giving the dealer’ s or auto recycler's trade 
name used by the business; 

(3) of sufficient size or space to permit the display of one or more vehicles or to permit the 
parking or storing of vehicles to be dismantled or wrecked for recycling; 

(4) ‘on which there is located an enclosed building on a permanent foundation, which build- 
ing meets the building requirements of the community and is large enough to accommodate the 
office or offices of the dealer or auto recycler and large enough to provide a safe place to keep the 
books and records of the dealer or auto recycler; 

(5) where the principal portion of the business of the dealer or auto recycler is conducted 
and where the books and records of the business are kept and maintained; and 

(6) where vehicle sales are of new vehicles only, such as a department store or a franchisee 
of a department store, as long as the department store or franchisee keeps the books and records of 
its vehicle business in a general office location at its place of business; as used in this paragraph, 
"department store" means a business that offers a variety of merchandise other than vehicles, and 
sales of the merchandise other than vehicles constitute at least eighty percent of the gross sales of 
the business; and 
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D. "explosives" means any chemical compound or mechanical mixture that 'is commonly used 
or intended for the purpose of producing an explosion and that contains any oxidizing and com- 
bustive units or other ingredients in such proportions, quantities or packing that an ignition by 
fire, friction, concussion, percussion or detonator of any part of the compound or mixture may 
cause such a sudden generation of highly heated gases that the resultant gaseous pressures are 
capable of producing destructive effects on contiguous objects or of destroying life or limb. 


History: 1978 Comp., § 66-1-4.5, enacted by Laws The 2005 amendment, effective January 1, 2006, 


1990, ch. 120, § 6; 2005, ch. 324, § 2; 2007, ch. 319, § 4. changed "wrecker-of vehicles" and "wrecker" to "auto re- 
The 2007 amendment, effective June 15, 2007, added cycler". 

Subsection A defining "electric personal assistive mobility 

device". 


66-1-4.6. Definitions. 


As used in the Motor Vehicle Code: | 

A. "farm tractor" means every motor vehicle designed and used primarily as a fabri implement 
for drawing plows, mowing machines and other implements of husbandry; 

B. "financial responsibility" means the ability to respond in damages for liability resulting 
from traffic accidents arising out of the ownership, maintenance or use of a motor vehicle of a 
type subject to registration under the laws of New Mexico, in amounts not less than specified in 
the Mandatory Financial Responsibility Act [66-5-201 NMSA 1978] or having in effect a motor ve- 
hicle insurance policy. "Financial responsibility" includes a motor vehicle i insurance policy, a surety 
bond or evidence of a sufficient cash deposit with the state treasurer; 

C. "first offender" means a person who for the first time under state or federal law or a munici- 
pal ordinance or a tribal law has been adjudicated guilty of the charge of driving a motor vehicle 
while under the influence of intoxicating liquor or any other drug that renders the person inca- 
pable of safely driving a motor vehicle, regardless of whether the person's sentence was suspended 
or deferred; 

D. "flammable liquid" means any liquid that has a flash point of seventy degrees fahrenheit or 
less, as determined by a tagliabue or equivalent closed-cup test device; | 

E. "foreign jurisdiction" means any jurisdiction other than a state of the United States or the 
District of Columbia; 

F. "foreign vehicle" means every vehicle of a type required to be registered under the provisions 
of the Motor Vehicle Code brought into this state from another state, territory or country; and 

G. "freight trailer" means any trailer, semitrailer or pole trailer drawn by a truck tractor or 
road tractor, and any trailer, semitrailer or pole trailer drawn by a truck that has a gross vehicle 
weight of more than twenty-six thousand pounds, but "freight trailer" does not include manufac- 
tured homes, trailers of less than one-ton carrying capacity used to transport animals or fertilizer 
trailers of less than three thousand five hundred pounds empty weight. 


History: 1978 Comp., § 66-1-4.6, eoaeted by Laws _the individual to drive a motor vehicle; and" and added 
1990, ch. 120, § 7; 1998, ch. 34, § 2; 2003, ch. 164, § 1. "pertaining to the authorizing of persons to operate mo- 

The 2003 amendment, effective July 1, 2003, substi- tor vehicles and that meets federal requirements to be ac- 
tuted "a municipal ordinance or a tribal law" for "munici-- _» cepted by federal agencies for official federal purposes"; 
pal ordinance" following "federal law or" in Subsection C, and added a new Subsection N, 

The 1998 amendment, effective July 1, 1998, in Sub- The 2007 amendment, effective June 15, 2007, 
section B, substituted "or having in effect a motor vehicle - © changed "designated disabled parking space" to "desig- 
insurance policy." for "the term" at the end of the first sen- nated accessible parking space for persons with signifi- 
tence, and substituted "Financial responsibility includes cant mobility limitation" and required that vehicles carry 
a motor vehicle insurance policy" for "liability policy, a registration plates or a parking placard with an interna- 
certified motor vehicle liability" in the last sentence; in tional symbol of access. 

Subsection G, substituted "freight trailer" for "the term" The 1999 amendment, effective June 18, 1999, in Sub- 
near the middle of the subsection, and made minor stylis- section E, rewrote the definition of "designated disabled 
tic changes. parking space" to include an access aisle, inserted "park- 

The 2016 amendment, effective May 18, 2016, ing" before "placard", substituted "and designated" for 
amended the definition of "driver’s license" and added a "such a place shall be designated", substituted "wheelchair 
definition for "driving authorization card" as used in the and if paved" for "wheelchair or", and inserted "in blue". 
Motor Vehicle Code; in Subsection L, after "state or other The 1991 amendment, effective July 1, 1991, substi- 
jurisdiction", deleted "to an individual that authorizes tuted "secretary" for "head of the division" in Subsection F; 
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substituted "department" for "division" in two places in Sub- directly to individuals or companies in any calendar year 
section H; and rewrote Subsection J, which read " 'division' ", is a "dealer" within the meaning of the Motor Vehicle Code 
without further specification, or ‘division of motor vehicles’, and is eligible for a motor vehicle dealer's s license. 1979 
means the motor vehicle division of the department, the di- Op. Att'y Gen. No/'79-31. 
rector or any employee of the division exercising authority _. Having charge of vehicle controls on bighway3 
lawfully delegated to that employee by the director." The actual physical handling of the controls is clearly syn- 
onymous in meaning to the driving or operating of a motor 
ANNOTATIONS ‘i ‘. vehicle anda person may be liable nate the law whether 


the vehicle is in motion on the highways or not depend- 
ing upon the circumstances, The primary test seems. to 
depend upon whether the vehicle is being driven, operated 
of trucks in driveaway-towaway saddle mount combina- or handled upon the public highways by an intoxicated 
tions of more than one towed vehicle. 1959 Op. Att'y Gen. person having charge of the controls of the vehicle. 1953 
No. 59-38. Op. Att'y Gen. No, 53-5858. 

Trailer or bus manufacturer. — Any trailer or bus Law reviews. — For comment, "Implied Consent in 
manufacturer who sells three or more trailers or buses New Mexico," see 10 Nat. Resources J. 378 (1970). 


Driveaway-towaway saddle mount combinations 
towing over one vehicle illegal. — State highway. com- 
mission cannot legally issue permits for the movement 


66-1-4.7. Definitions. 


As used 1 in the Motor Vehicle Code; . 

A. "gross combination vehicle weight” means the total of the gross vehicle weights of all units 
of a combination; 

B. "gross combination weight. rating" means the value specified by the manufacturer as the 
loaded weight of a combination; however, in the absence of a value specified by the manufacturer, 
the gross combination weight rating shall be determined by adding the gross vehicle weight rating 
of the power unit and the total weight of the towed unit or units and the load on those units; 

C, "gross factory shipping weight" means the weight indicated on the manufacturer's certifi- 
cate of origin; 

D, “BT Oss vehicle weight" means the weight of a loaded vehicle; and 

E. "gross vehicle weight rating" means the value specified by the manufacturer as the loaded 
weight of a single vehicle. © 


History: 1978 Comp., § 66-1-4.7, enacted by Laws | ANNOTATIONS | 
1990, ch. 120, § 8; 2007, ch. 319, § 5. 
The 2007 dehenadinenit; éffartive June 15; 2007, re- _Am. Jur, 2d, ALR. and CuJ.S. references. — 839A 


“CSS. Hichwaya: Streets and Bridges § 1; 60 C. J. S. Motor 


placed the vehicle weight definitions with new definitions. Vehicles §§ 1 to 8, 1 6. 


66-1-4.8. Definitions. 


As used in the Motor Vehicle Code: 

A. “hazardous material" means a substance or material in a quantity and form that may pose 
an unreasonable risk to health, safety or property when transported in commerce; 

B. "highway" o r "street" means every way or place generally open to the use of the public as 
a matter of right for the purpose of vehicular travel, even though it may be temporarily closed or 
restricted for the purpose of construction, maintenance, repair or reconstruction; 

C, "historic or special interest vehicle" means a vehicle of any age that, because of its. signifi- 
cance, is being collected, preserved, restored or maintained by a collector as a leisure pursuit; 

D, "horseless carriage" means a motor vehicle at least thirty-five years old that is owned as a 
collector's item and used solely for exhibition and educational purposes; and. . ! 

EK. "house trailer" means a manufactured home. 


History: 1978 Comp., § 66-1-4.8, enacted by Laws parking lot, because a parking lot does not fall within the 


1990, ch. 120, § 9; 1991, ch. 160, § 3, plain meaning or the statutory definition of "highway." 
The 1991 amendment, effective July 1, 1991, substi- State v. Brennan, 1998-NMCA-176, 126 N,M. 389, 970 P.2d 
tuted "material" for "materials" in. Subsection A; added 161, cert. denied, 126 N.M. 582, 972 P.2d 351. 
Subsection E; and made related stylistic changes. ' fives 
ANNOTATIONS 


"Highway". — Careless driving, as defined in Sac- 
tion 66-8-114 NMSA‘ 1978, cannot be committed in a 
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66-1-4.9.. Definitions. 


As used in the Motor Vehicle Gade: 

A. "identification card" means a document issued by the department or the motor vehicle'admin- 
istration of a state or other jurisdiction recognized under the laws of New Mexico that identifies the 
holder and.includes a REAL ID-compliant identification card and a standard identification card; 

B,. "implement of husbandry" means every vehicle that is designed for agricultural purposes 
and exclusively used by the owner in the conduct of agricultural operations; 

C. "international registration plan" means the registration reciprocity agreement,among the 
contiguous states of the United States, the District. of Columbia and provinces of Canada provid- 
ing for payment.of apportionable fees.on the basis of total distance operated in all jurisdictions. 
The international registration plan is a method of registering fleets.of vehicles that travel in two 
or more member jurisdictions,and complies with the federal Intermodal Surface Transportation 
Efficiency Act of 1991; 

D. "intersection" means: 

(1) the area. embraced within the prolongation, or connection. of the lateral curb Jines.or, 
if none, then the lateral boundary lines of the roadways of two highways that join one another at, 
or approximately at, right angles, or the area within which vehicles traveling upon different high- 
ways joining at any other angle may come in conflict; and ' 

(2) where a highway includes two roadways thirty feet or more apart, every crossing of each 
roadway of that divided highway by an intersecting highway shall be regarded.as a separate inter- 
section; in the event that the intersecting highway also includes two roadways thirty feet or more 
apart, avery crossing of two roadways of those highways shall be regarded as a separate intersection; 

E. “inventory", when referring to a vehicle dealer, means a vehicle held for sale or lease in the 
ordinary course of business, the cost of which is used i in calculating the dealer's:cost of goods sold 


for federal i income tax purposes; and 


F. "jurisdiction", without modification, means "state", 


History: 1978 Comp., § 66-1-4.9, enacted by Laws 
1990, ch. 120, § 10; 1998, ch. 48, § 1; 2015, ch. 9, § 1; 
2019, ch. 167, § 2. 

Cross references, — For the federal Intermodal Sur- 
face Transportation and Efficiency Act of 1991, see Title 
23 of the U.S.C. 

The 2019 amendment, effective October 1, 2019, de- 
fined "identification card" as used in the Motor Vehicle 


Code; and added a new Subsection A ‘and redesignated 


former Subsections A through E as Subsections B through 
F, respectively. 

The 2015 amendment, effective July 1, 2015, added 
"international registration plan" to the definitions section 
of the: Motor Vehicle Code to comply with the federal Inter- 
modal Surface Transportation and Efficiency Act related to 
interstate registration of vehicles; added Subsection B re- 
lating to the definition of "international registration plan", 
and redesignated the succeeding subsections accordingly.”. 

The 1998 amendment, effective July 1,,1998, added.a 


new Subsection C, redesignated former Subsection C as 


Subsection D, and made minor stylistic changes. 
~ “ANNOTATIONS 


No "intersection" where nonpublic alley meets: 


highway. — Where record failed to disclose any evidence 
that an alley which ran into an east-west street from the 
south but did not cross:to the north side of the street was 


66-1-4.10. Definitions 
As‘used in the Motor Vehicle Code: 


open to the use of the public as a matter of right, the al- 
ley could not be brought within the definition of a high- 
way under Section 64-14-16, 1953 Comp. (similar to Sec- 
tion 66-1-4.8 NMSA 1978), for the purpose of determining 
whether there existed at that point an intersection as de- 
fined under Section 64-14-17, 1953 Comp. (similar to this 
section). Sallee uv, Spiegel, 1963-NMSC- 088, 72 N.M, 145, 
381 P.2d 425. | 

Two separate intersections where two lanes 
separated by 30 feet..— Where east-west street had 
two lanes separated by 30-foot wide grass parkway and 
intersected north-south street, two separate intersections 
were created, and southbound motorist had no duty to 
stop at southern’ roadway where there was no stop sign, 
even though there was a stop sign at the northern road- 
way, although he did have duty to operate his automo- 
bile in a careful and prudent manner. Vargas v. Clauser, 


© 1957-NMSC-035, 62 N.M. 405, 311.P.2d 381. 


If roadway is shown not to be a public road, then 


the statutory ban on passing other vehicles within 100 


feet'of an intersection of two'roads does not apply. Moore 
v. Armsirong, 1960-NMSC-098; 67 N.M, 350, 855 P.2d 284. 
Am, Jur, 2d, A.L.R. and €.J.S. references. — Park- 


ing illegally at or near street corner or intersection as af- 


fecting liability for motor vehicle accident, 4 A.L.R.3d 324. 
What is street or highway intersection within traffic 
rules, TA.L,R.3d 1204. , 


A. "“laned roadway" means a roadway that is divided into two or more clearly marked lanes for 


vehicular traffic; 
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B. "law enforcement agency designated by the division" means the law enforcement agency 
indicated on the dismantler's notification form as the appropriate agency for the receipt of the ap- 
propriate copy of that form; 

C. “lawful status" means the legal right to be present in the United States, as hag ind aac is 
used in the federal REAL ID Act of 2005; 

D. "license", without modification, means any license, permit or driving authorization card is- 
sued by a state or other jurisdiction recognized under the laws of New Mexico pertaining to the au- 
thorizing of persons to operate motor vehicles and includes a REAL ID- compliant driver" s license 
and a standard driver's license; 

EK. "lien" or "encumbrance" means every chattel mortgage, conditional sales contract, lease, 
purchase lease, sales lease, contract, security interest under the Uniform Commercial Code [Chap- 
ter 55 NMSA 1978] or other instrument in writing having the effect of a mortgage’or lien or 
encumbrance upon, or intended ‘to hold, the title to any vehicle in the former owner, possessor or 


grantor; and 


F. "local authorities" means every county, municipality and any local board or body having au- 
thority to enact laws relating to traffic under the constitution and laws of this state. 


‘History: 1978 Comp., § 66-1-4.10, enacted by Laws 
1990, ch. 120, § 11; 2016, ch. 79, § 2; 2019, ch. 167, § 3. 

The 2019 amendment, effective October 1, 2019, re- 
vised the definition of "license" as used in the Motor Vehi- 
cle Code; and in Subsection D, after “authorization card", 
added "issued by a state or other jurisdiction", and after 
"operate motor vehicles", added "and includes a REAL 
ID-compliant driver's license and a standard driver's li- 
cense", 

The 2016 amendment, effective May 18, 2016, added 
the definition of "lawful status" and amended the defini- 
tion of "license" as used in the Motor Vehicle Code; added 
a new Subsection C and redesignated the succeeding sub- 
sections accordingly; and in Subsection D, after "means 
any license", deleted "temporary. instruction", after "per- 


"driving authorization card", and after "pertaining to the", 
deleted "licensing" and added "authorizing". 


ANNOTATIONS 


Powers of local authorities. — A county as a "local 
authority" as defined in Section 66-1-4.10E NMSA~‘1978 
has the powers granted to local authorities in Sections 66-. 
7-8 and 66-7-9 NMSA 1978, to enact motor vehicle ordi- 
nances. Board of Comm'rs v. Greacen, 2000-NMSC-016, 
129 N.M. 177, 3 P.3d 672. 

Mortgages creating lien must be in writing. — 
Chattel mortgages and instruments having the effect of 
placing a lien on personal property are required to be in 
writing. Clovis Fin, Co. v. Sides, 1963-NMSC- 065, ft N.M. 
17, 380 P.2d 173. 


mit or", deleted "temporary license issued or" and added 


66-1-4.11. Definitions. 


As used in the Motor Vehicle Code: weet ' . ' 

A. "mail" means any item properly addressed with postage prepaid delivered by the United 
States postal service or any other public or private enterprise primarily engaged in the transport 
and delivery of letters, packages and other parcels; 

B, "manufactured home" means a movable or portable housing structure that exceeds either a 
width of eight feet or a length of forty feet, constructed to be towed on its own chassis and designed 
to be installed with or without a permanent foundation for human occupancy; 

C. "manufacturer" means every person engaged in the business of constructing or pase had 
vehicles of a type required to be registered under the Motor Vehicle Code; . 

D. "manufacturer's certificate of origin" means a certification, on a form supplied by or ap- 
proved by the department, signed by the manufacturer that the new vehicle or boat described in 
the certificate has been transferred to the New Mexico dealer or distributor named in the certifi- 
cate or to a dealer duly licensed or recognized as such in another state, territory or possession of 
the United States and that such transfer is the first transfer of the vehicle or boat in OPT 
trade and commerce; 

EK. "moped" means a two- wheeted or three-wheeled vehicle with an automatic transmission 
and a motor having a piston displacement of less than fifty cubic centimeters, that is capable of 
propelling the vehicle at a maximum speed of not more than thirty miles an hour on level ground, 
at sea level; 

F. "motorcycle" means every motor vehicle having a seat or saddle for the use of the rider and 
designed to travel on not more than three wheels in contact with the ground, including autocycles 
and excluding a tractor; 
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G. ."motor home" means a camping body built on a self-propelled motor vehicle chassis so de- 
signed that seating for driver and passengers is within the body itself; 

_H., "motor vehicle" means every vehicle that. is self-propelled and every vehicle that is pro- 
pelled by electric power obtained from batteries or from overhead trolley wires, but not operated 
upon rails; but for the purposes of the Mandatory Financial Responsibility Act [66-5-201 through 
66-5-239 NMSA 1978], "motor vehicle" does not include "special mobile equipment"; and 

I,. "motor vehicle insurance policy" means a policy of vehicle insurance that covers self- 
propelled vehicles of a kind required to be registered pursuant to New Mexico law for use on the 
public streets and highways. A "motor vehicle insurance policy": 

(1) shall include: 
(a) motor vehicle bodily injury and property steroags liability coverages in compliance 
with the Mandatory Financial Responsibility Act; and 
(b) uninsured motorist coverage, subject to the provisions of Section 66-5-301 NMSA 
1978 permitting the insured to reject such coverage; and 
(2) may include: 
(a) physical damage coverage; 
(b) medical payments coverage; and 
(c) other coverages that the insured and the insurer agree to include within the policy. 


History: 1978 Comp., § 66-1-4.11, enacted by Laws "Self-propelled motor vehicle" construed. — Where 
1990, ch. 120, § 12; 1998, ch. 34, § 3; 2007, ch. 319, § 6; a mechanical device is not propelled by its own motor or 
2015, ch. 53, § 3. fuel, but instead receives its power through a trailing ca- 

The 2015 amendment, effective June 19, 2015, pro- ble which conveys electricity to it from an outside source, 
vided for "autocycles" within the definition of motorcycle, the device is not "self-propelled." Kaiser Steel Corp. v. Rev- 
as used in the Motor Vehicle Code; and in Subsection F, enue Div,, 1981-NMCA-042, 96 N.M. 117, 628 P.2d°687, 
after "ground,", added "including autocycles and". cert. denied, 96 N.M. 116, 628 P.2d 686. ) 

The 2007 amendment, effective June 15, 2007, re- Snowmobile. — The term "motor vehicle" does not in- 
quired boats to be covered by manufacturer's certificates clude a snowmobile. State v. Eden, 1989-NMCA-038, 108 
of origin; eliminated the requirement that manufacturer's N.M. 737, 779 P.2d 114, cert. denied, 108 N.M. 681, 777 
certificates of origin contain space for reassignment and P.2d 1325. 

a description of the vehicle; and eliminated the definition No distinction between propulsion and nonpro- 
of "metal tire" and relettered former Subsections F to J as pulsion parts. — The statutory definitions of the terms 
Subsections E to I, "vehicle" and "motor vehicle" does not distinguish between 

The 1998 amendment, effective July 1, 1998, substi- the propulsion and nonpropulsion parts thereof. Hallibur- 
tuted "movable" for "moveable" in Subsection B, substi- ton Co. v. Property Appraisal Dep't, 1975-NMCA-123, 88 
tuted "department" for "division" in Subsection D, and N.M. 476, 542 P.2d 56. 
rewrote Subsection J. Pickups and trucks fall within meaning of "motor ve- 

hicle" as used in the act's (former Motor Vehicle Code) ti- 
ANNOTATIONS tle, and within the term "automobile" as used in the body 


of the act. 1967 Op. Att'y Gen. No. 67-134. 
Articulated bus, — Articulated bus is hybrid vehicle 
with towing unit falling within the defmition of motor ve- 


Windrower not "vehicle" nor "motor vehicle". — A 
windrower, a piece of farm machinery used to mow, crimp 


th ther crops int s to be picked up and j ak : 
Saaienea Ant éalaa! ait rahe 5 "wehicle" oa ees veniala" hicle and bus and the towed unit falling within the defini- 


under the statutory definition. Smith Mach. Corp. v. Hess- tion of semi-trailer, 1961-62 Op. Att'y Gen, No, 61-39. 

ton, Inc., 1985-NMSC-004, 102.N.M, 245, 694 P.2d 501. _Am. Jur, 2d, A.L.R. and CJS. references. —~ Va- 
Freight trailer. — A freight trailer separated from a lidity, construction, and application of exclusion of gov- 

CHIE BPAclOPUsnds anwntomubilel wndaethoMotor Ve ernment vehicles from uninsured motorist provision, 58 


hicle Code. Newman v. Basis Motor Co., 1982-NMCA-074, A.L.R.5th 511, 
98 N.M. 39, 644 P.2d 553. 


66-1-4.12. Definitions. 


As used in the Motor Vehicle Code: 

A. "natural gas vehicle" means a vehicle operated by.an engine that primarily uses natural 
gas; 

B. "neighborhood electric car" means a four-wheeled electric motor vehicle that has a maxi- 
mum speed of more than twenty miles per hour but less than twenty-five miles per hour and com- 
plies with the federal requirements specified in 49 CFR 571.500; 

C. "nonrepairable vehicle" means a vehicle of a type otherwise subject to registration that: 

(1) has no resale value except as a source of parts or scrap metal or that the owner irre- 
versibly designates as a source of parts or scrap metal or for destruction; 
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(2) has been substantially stripped as a result of theft or is missing all of the bolts on sheet 
metal body panels, all of the doors and hatches, substantially all of the interior components ‘and 
substantially all of the grill and light assemblies and has little or no resale value other than its 
worth as a source of a vehicle identification number that could be used illegally; or 

(8) isa substantially burned vehicle that has burned to the extent that there are no more 
usable or repairable body or interior components, tires and wheels or drive train components or 
that the owner irreversibly designates for destruction or as having little or no resale value other 
than its worth as a source of scrap metal or as a source of a vehicle identification number that 
could be used illegally; 

D, "nonrepairable vehicle eertificate means a eehictd sametatelt document Sinabpinahlialy la- 
beled "NONREPAIRABLE" issued to the owner of the nonrepairable vehicle; 
E. "nonresident" means every person who is not a resident of this state; 

“F.. "nonresident:commercial driver's license" means a commercial driver's license issued by an- 
other state to a person domiciled in that state or by a foreign’country to a person domiciled in that 
country; and 

G. "nonresident's operating privilege" means the privilege conferred upon a nonresident by the 
laws of this state pertaining to the operation by the nonresident of a motor vehicle, or the use of a 
motor vehicle owned by the:nonresident, in this state. 


History: 1978 Comp., § 66-1-4.12, enacted by Laws The 2007 amendment, effective June 15, 2007; added 
1990, ch. 120, § 18; 2005, ch, $24, § 8; 2007, ch. 319, $ 7; Subsection A and relettered Subsections A to E as Subsec- 
2016, ch. 70, § 1. tions B to F. 

The 2016 amendment, effective May/18, 2016, defined The 2005 amendment, effective J anuary 1, 2006, 
"natural gas vehicle" as used in the Motor Vehicle Code; added Subsections A(1) through (3) to define "nonrepair- 
added a new Subsection A and redesignated the succeed- able vehicle" and added Subsection B to define "nonre- 
nee eubpertions accordingly, pairable vehicle certificate". 


66-1-4.12. Definitions. (Effective January 1, 2023. ) 


As used in the Motor Vehicle Code: 

A. "natural gas vehicle" means a vehicle operated by an engine that primarily uses natural gas; 

B... "neighborhood electric car" means a four-wheeled electric motor vehicle that has a maximum 
speed of more than twenty miles per hour but less than twenty-five miles per hour and complies 
with the federal requirements specified in 49 CFR 571.500; 

C...\"nonrepairable vehicle" means.a vehicle of a type otherwise subject to registration that: 

(1) -has no resale value except as a source of parts or scrap metal or that ial owner irrevers- 

ibly designates as a source of parts or scrap metal or for destruction; 

~ (2) has been substantially stripped as.a result of theft or is missing all of the bolts on sheet 
metal body. panels, all of the doors and hatches, substantially all of the interior components and 
substantially all of the grill and light assemblies and has little or no resale value other than its 
worth as a source of a vehicle identification number that could be used illegally; or 

(3). is a substantially burned vehicle that has burned to the extent that there are no more 

usable or repairable body or interior components, tires and wheels or drive train components or that 
the owner irreversibly designates for destruction or as having little or no resale value other than 
its worth as a source of scrap metal or as a source of a vehicle identification number that could be 
used illegally; 

D. "nonrepairable vehicle certificate" means a vehicle ownership document conspicuously la- 
beled "Ni Piast ene ny " issued to the owner of the nonrepairable vehicle; 

E. "nonresident" or "non-domiciled" means every person ote is not a resident of this ait 

F. "nonresident a aaa driver's instruction permit" or "non-domiciled commercial driver's 
instruction permit" means a commercial driver's iratruction: permit issued by another state to a 
person domiciled in that state or by a foreign country to a person domiciled in that country; 

G. "nonresident commercial driver's license" or “non-domiciled commercial driver's license" 
means a commercial driver's license issued by another state to a person domiciled in that state or 
by a foreign country to a person domiciled in that country; and 
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H. "“nonresident's operating privilege" means the privilege conferred upon a nonresident by the 
laws of this state pertaining to the operation by the nonresident of a motor vehicle, or the use of a 
motor vehicle owned by the nonresident, in this state. 


History: 1978 Comp., § 66-1-4.12, enacted by Laws license"; in Subsection E, after "'nonresident', added "or 
1990, ch. 120, § 13; 2005, ch. 324, § 3; 2007, ch. 319, § 7; '‘non-domiciled'"; added a new Subsection F and redesig- 
2016, ch. 70, § 1; 2022, ch. 24, § 1. nated former Subsections F and G as Subsections G and H, 

The 2022 amendment, effective January 1, 2023, de- respectively; and in Subsection G, after ‘nonresident com- 
fined "non-domiciled", "nonresident commercial driver's mercial driver's license'", added “or 'non-domiciled com- 


now WwW 


instruction permit’, non-domiciled commercial driver's in- mercial driver's license'". 
struction permit" and "non-domiciled commercial driver's 


66-1-4.13. Definitions. 


As used in the Motor Vehicle Code: 

A. "odometer" means a device for recording the total mileage ranbahirte by. a vehicle from the 
vehicle's manufacture and for so long as the vehicle is operable on the highways; 

B. "off-highway motor vehicle" means any motor vehicle operated or used exclusively off the 
highways of this state and that is not legally equipped for operation on the highways of this state; 

C. "official printout" means any record supplied by the division or a similar, agency or gov- 
ernment entity that indicates the lienholders of record or owners of record of a vehicle or motor 
vehicle registered within that government's jurisdiction or indicates information about a driver's 
license or identification card, including traffic violation history or status; 

D.,. "official traffic-control devices" means all signs, signals, markings and devices consistent 
with the Motor Vehicle Code placed or erected, by authority of a public body or official having j ju- 
risdiction, for the purpose of regulating, warning or guiding traffic; 

E. "operational design domain" means the specific conditions under which a given automated 
driving system or feature of the system is designed to function; 

F. ‘operator: means driver, as defined in Section 66-1-4.4 NMSA 1978; and 

G. "owner" means a person who holds the legal title of a vehicle and may include a conservator, 
guardian, personal representative, executor or similar fiduciary, or, in the event that a vehicle is 
the subject of an agreement for conditional sale or lease with the right of purchase upon perfor- 
mance of the conditions stated in the agreement and with an immediate right of possession vested 
in the conditional vendee or lessee, or, in the event that a mortgagor of a vehicle is entitled to pos- 
session, then such conditional vendee or lessee or mortgagor. 


History: 1978 Comp., § 66-1-4.138, enacted by Laws Both flashing yellow and flashing red signal 


1990; ch. 120, § 14; 2021, ch. 114, § 3. lights could be "official traffic-control devices" within 

The 2021 amendment, effective July 1, 2022, defined the meaning of former Section 64-14-21, 1953 Comp. 
"operational design domain" as used in the Motor Vehicle (similar to this section). Ward v. Ray, 1967-NMSC-264, 78 
Code; and added new Subsection E and redesignated former N.M. 566, 434 P.2d 388. 


Subsections E and F as Subsections F and G, respectively. Holder of legal’ title to leased vehicle. — The New 
ANNOTATIONS Mexico law contemplates that the owner, i.e., the holder of 


the legal title to a vehicle leased by a New Mexico firm for 
There is a distinction between "official traffic- eight days, is the party responsible for registration. 1969 
control devices" and "traffic-control signals." Ward v. 


Op. Att'y Gen. No. 69-95, 
Ray, 1967-NMSC-264, 78 N.M. 566, 434 P.2d 388. 


66-1-4.14.. Definitions 


As used in the Motor Vehicle Code: 

A. "park" or "parking" means the standing of a vehicle, whether occupied or not, other than 
temporarily for the purpose of and while actually engaged in loading and unloading; 

B. “parking lot" means a parking area provided for the use of patrons of any office of state or 
local government or of any public accommodation, retail or commercial establishment; 
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66-1-4,14 MOTOR VEHICLES : 66-1-4,14 


C..<"parts car" means a motor vehicle generally in nonoperable condition that is owned by a 
collector to furnish parts that are usually nonobtainable from normal sources, thus enabling a col- 
lector to preserve, restore and maintain a motor vehicle of historic or special interest; 

D. "pedestrian" means any natural person on foot; 

E... "person" means every ata partons firm, capaci dctie pias Mckay compaction or other 
legal entity; 

F. "personal information" means information that identifies an individual, including an indi- 
vidual's photograph, social security number, driver identification number, name, address other 
than zip code, telephone number and medical or disability information, but "personal information" 
does not include information on vehicles, vehicle ownership, vehicular accidents, driving violations 
or driver status; 

G. "placard" or "parking placard" means a card-like device that identifies the vehicle as-being 
currently in use to transport a person with severe mobility impairment and issued pursuant to 
Section 66-3-16 NMSA 1978 to be displayed: inside a motor vehicle so as to be readily visible to an 
observer outside the vehicle; 

H. "platoon" means a series:of motor Peale that are traveling in a unified manner by means of 
being connected with wireless communications or other technology allowing for coordinated move- 
ment; 

I. “pneumatic tire" means every tire in which compresséd air is designed to'support the load; 

J. "pole trailer" means any vehicle without motive power, designed to'be drawn by another 
vehicle and attached to the towing vehicle by means ofa reach or pole or by being boomed or other- 
wise secured to the towing vehicle and ordinarily used for transporting long or irregularly shaped 
loads such as poles, structures, pipes and structural members capable, generally, of sustaining 
themselves as beams between the supporting connections; 

K. "police or peace officer" means every officer authorized to direct or dG pauer traffic or to 
make arrests for violations of the Motor Vehicle Code; 

L. "private road or driveway" means every way or place in private evneteniy used for vehicu- 
lar travel by the owner and those having ee or pea gabe pag from the owner, but not 
other persons; and 

M. “Property o owner" means the owner of a | piece of land or the agent es that property owner. — 


‘History: 1978 Comp., § 66-1-4.14, enacted by Laws’. __—«XIf roadway is shown not to be a public road, then 
1990, ch. 120, § 15; 1995, ch. 135, § 1; 1999, ch. 297, $6; _ the statutory ban on passing. other vehicles within 100 
2021, ch. 114, § 4, feet of an intersection of two roads does not apply. Moore 

The 2021 amendment, effective July 1, 2022, added v, Armstrong, 1960-NMSC-098, 67 N.M. 350, 355 P.2d 284. 
new Subsection H and redesignated the succeeding sub- "Parking lot". — Careless driving, as defined in Sec- 
sections accordingly. tion 66-8-114 NMSA 1978, cannot be committed in a park- 

The 1999 amendment, effective June 18, 1999; sub- ing lot, because a "parking lot" does not fall withinthe 
stituted "parking area provided for the use" for "parking plain meaning or the statutory definition of "highway." 
area containing fifteen or more parking spaces provided State v. Brennan, 1998-NMCA-176, 126 N.M. 389, 970 Pad 
for the free use" in Subsection B, added Subsection G, and 161, cert, denied, 126 N.M. 532, 972 P.2d.351. 
redesignated former Subsections G to K as Subsections H Exit from a business parking lot is a drivenchat 
to L. — Where defendant was driving out of a parking lot in a 

The 1995 amendment, effective June 16, 1995, added business district; the parking lot had an area for parking 
Subsection F and redesignated former Subsections F to J vehicles and a path for vehicular travel that allowed pa- 
as Subsections G to K. trons ingress and egress to a roadway; a sidewalk spanned 


the access point that defendant was exiting between the 
ANNOTATIONS roadway and the private property lines; and defendant 
Tax identification numbers. — Although individual stopped on, rather than before, the sidewalk area, defen- 
tax identification numbers are not specifically listed as in- dant violated Section 66-7-346 NMSA 1978 because the 
formation that is included in the definition of "personal in- location where defendant was exiting the parking lot was 
formation", they are similar to social security numbers and a driveway. State v. Scharff, 2012-NMCA-087, 284 P.3d 
meet the definition of personal information because they 447, cert. denied, 2012-NMCERT-007, 
provide identifying information. Republican Party of N.M. Unborn fetus. — A review of the PR ovisions of the Mo- 


v. N.M. Taxation & Revenue Dep't, 2010-NMCA-080, 148 tor Vehicle Code shows that "person" is used in the sense 
N.M. 877, 242 P.3d 444, cert. granted, 2010-NMCERT-008 ‘ of one who has been born, and never in the sense of an un- 
148 NM. 942, 942 P3d 1288. : born fetus. State v. Willis, 1982-NMCA-151, 98 N.M. 771, 


652 P.2d 1222 (specially concurring opinion), 
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66-1-4.15 GENERAL PROVISIONS 66-1-4.15 


66-1-4.15. Definitions. 


As used in the Motor Vehicle Code: 

A. »"railroad" means a carrier of persons or property upon cars operated upon stationary oot 

B. "railroad sign or signal" means any sign, signal or device erected: by authority of a:public 
body or official:or by a railroad: and intended:to give notice of the Bmasnae of railroad tracks or the 
approach of a railroad train; 

C.. "railroad train" means a steam aiamee, electric or other motor, with or wishont cars lousled 
thereto, operated upon rails; 

D. "REAL ID-compliant driver's license" means.a license or aclass of license issued by a state 
or other jurisdiction pertaining to the authorizing of persons to operate motor vehicles:and that 
meets federal requirements to be accepted by federal agencies for official federal purposes; 

BE. "REAL ID-compliant identification card" means an identification card ‘that:meets federal 
requirements to be accepted by federal agencies for official federal purposes; 

F,. "reconstructed vehicle" means any vehicle assembled or constructed largely by means of es- 
sential parts, new or used, derived from other vehicles or that, if originally otherwise assembled or 
constructed, has been materially altered by the removal of essential parts, new or used;: 

G.."recreational travel trailer" means a camping body. designed to be drawn by another ve- 
hicle; \ 

H.. "recreational vehicle" means a vehicle with a camping body that has:its own motive power, 
is affixed to or is drawn by another vehicle and includes motor homes, travel trailers and truck 
campers; 

I. "registration" means registration cer incntee and registration mle issued under the laws 
of New Mexico pertaining to the registration of vehicles; 

J. »"registration number" means the number assigned upon degiateatior! bi the division to the 
owner of a vehicle or motor vehicle required to be registered by the Motor Vehicle Code; 

K.. "registration plate" means the plate, marker, sticker or tag assigned by the-division for the 
identification of the registered vehicle; 

L. . "residence district'| means the territory contiguous to and including a highway not compris- 
ing a business district. when the property on:the highway for a distance of three hundred feet or 
more is in the main improved with residences or residences and buildings in use for business; 

M. "revocation" means that the driver's license and privilege to drive a motor vehicle on the 
public highways are terminated and shall not bé renewed.or restored, except that an application 
for a new license may be presented to and acted upon by the division after the expiration of at 
least one year after date of revocation; 

N. "right of way" means the privilege of the immediate use of the roadway; 

O. "road tractor" means:every motor vehicle designed and used: primarily for drawing other 
vehicles and constructed not to carry a significant. load on the road tractor, either nde parce ty or 
as any part of the weight of a vehicle or load drawn; and 

P.. "roadway" means that portion of a street or highway improved, es iend or ordinarily used for 
vehicular travel, exclusive of the berm or shoulder; when a highway includes two or more separate 
roadways, the term "roadway" refers to each roadway separately but not to all of the roadways col- 
lectively. | 


History: 1978 Comp., § 66-1-4.15, enacted by Laws formerly read." ‘recreational vehicle’ means a vehicle with 


1990, ch. 120, § 16; 2001, ch. 127, § 2; 2007, ch. 319, § 8; a camping body that has its own motive power or is drawn 
2019, ch. 167, § 4. by another vehicle". 

The 2019 amendment, effective October 1, 2019, de- ML 
fined "REAL ID-compliant driver's license" and "REAL ANNOTATIONS it 
ID-compliant identification card" as used in the Motor Ve- Frontage of buildings within 300-foot area is what 


hicle Code; and added new Subsections D and E. 


determines whether the scene of an accident is within 
The 2007 amendment, effective June 15, ‘2007, de- bit bi 


a residential or business district rather than the com- 


fined "road tractor" as a motor vehicle primarily used for bined area of the’ buildings and yards. Floeck v. Hoover, 
drawing vehicles. , 1948-NMSC-021, 52. N.M. 193,195 P.2d86. . » 

The 2001 amendment, effective June 15, 2001, deleted Am. Jur. 2d, ALR, and C.J. S. references. — Mean- 
"that exceeds neither eight feet in width ao forty feet in ing of "residence district," "business: district," "school 
length, when equipped for the road" following "camping area," and the like in statutes’ and ordinances regulating 
body" in Subsection E; and rewrote Subsection F, which speed of motor vehicles, 50 A.L.R.2d 343. 
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66-1-4.16 MOTOR VEHICLES 66-1-4.16 


66-1-4.16. Definitions. 


As used in the Motor Vehicle Code: 

A. "safety glazing materials" means glazing materials constructed, treated or combined with 
other materials to reduce substantially, in comparison with ordinary sheet glass or plate glass, the 
likelihood of injury to persons by objects from exterior sources or by these safety glazing materials 
when they are cracked and broken; 

B. "safety zone" means the area or space that is officially set apart. within a highway for the 
exclusive use of pedestrians and that is protected or is so marked or indicated by adequate signs 
as to be plainly visible at all times while set apart as a safety zone; 

C. "salvage vehicle" means a vehicle: 

(1) other than a nonrepairable vehicle, of a type subject to registration that has been 
wrecked, destroyed or damaged excluding, pursuant to rules issued by the department, hail dam- 
age, to the extent that the owner, leasing company, financial institution or the insurance company 
that insured or is responsible for repair of the vehicle considers it uneconomical to repair the ve- 
hicle and that is subsequently not repaired by or for the person who owned the vehicle at the time 
of the event resulting in damage; or 

(2) that was determined to be uneconomical to repair and for which a total loss vayinerd is 
made by an insurer, whether or not the vehicle is subsequently repaired, if, prior to or upon making 
payment to the claimant, the insurer obtained the agreement of the claimant to the amount of the 
total loss settlement and informed the claimant that, pursuant to rules of the department, the title 
must be branded and submitted to the department for issuance of a salvage certificate of title for the 
vehicle; 

D. "school bus" means a commercial motor vehicle used to transport preprimary, primary 
or secondary school students from home to school, from school to home or to and-from school- 
sponsored events, but not including a vehicle: 

(1). operated by a common carrier, subject to and meeting all rdqidiements of the public 
regulation commission but not used exclusively for the transportation of students; _ 

(2) operated solely by a government-owned transit authority, if the transit authority meets 
all safety requirements of the public regulation commission but is not used eee for the 
transportation of students; 

(3) operated as a per capita feeder as navel in Section 22-16-6 NMSA 1978; or 

(4) that is a minimum six-passenger, full-size, extended-length, sport utility vehicle oper- 
ated by a school district employee pursuant to Subsection D of Section 22-16-4 NMSA 1978; 

E. "seal" means the official seal of the taxation and revenue department as designated by the 
pia ee 

F, "secretary" means the secretary of taxation and revenue, and, except for the purposes of Sec- 
tions 66-2-3 and 66-2-12 NMSA 1978, also includes the deputy fe oo eh and any division director 
delegated by the secretary; 

G. "semitrailer" means a vehicle without motive power, other than a pole trailer, designed for 
carrying persons or property and for being drawn by a motor vehicle and so constructed that some 
significant part of its weight and that of its load rests upon or is carried by another vehicle; 

H. "sidewalk" means a portion of street between the curb lines, or the lateral lines of a road- 
way, and the adjacent property lines, intended for the use of pedestrians; 

I. "slow-moving vehicle" means a vehicle that is’ ordinarily moved, operated or driven at a 
speed less than twenty-five miles per hour; 

J. "solid tire" means every tire of rubber or other resilient material that does not depend upon 
compressed air for the support of the load; 

K. "special mobile equipment" means a vehicle not ahead or used primarily for the trans- 
portation of persons or property and incidentally operated or moved over the highways, including 
but not limited to. farm tractors, road construction or maintenance machinery, ditch-digging ap- 
paratus, well-boring apparatus and concrete mixers; 

L. "specially constructed vehicle" means a vehicle of a type required to be registered under the Mo- 
tor Vehicle Code not originally constructed under a distinctive name, make, model or type by a gener- 
ally recognized manufacturer of vehicles and not materially altered from its original construction; 
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66-1-4.16 GENERAL PROVISIONS 66-1-4.16 


M. "standard driver's license" means a license or a class of license issued by a state or other 
jurisdiction recognized by the laws of New Mexico that authorizes the holder to operate motor ve- 
hicles and is not guaranteed to be accepted. by federal agencies for official federal purposes; 

N. "standard identification card" means an identification card thatis not guaranteed to be ac- 
cepted by federal agencies for official federal purposes; 

O. "state" means a state, territory or possession of the United States, the District of Columbia 
or any state of the Republic of Mexico or the Federal District of Mexico or a province of the Domin- 
ion of Canada; 

P. "state highway" means a public highway that has been designated as a state highway by the 
legislature, the state transportation commission or the secretary of transportation; 

Q. Stop’, when required, means complete cessation from movement; 

R. "stop, stopping or standing", when prohibited, means any stopping or standing of a vehicle, 
whether occupied or not, except when necessary to avoid conflict with other traffic or in compliance 
with the directions of a police officer or traffic- control sign or signal; 

S. "street" or "highway" means a way or place generally open to the use of the public as a 
matter of right for the purpose of vehicular travel, even though it may be temporarily closed or 
restricted for the purpose of construction, maintenance, repair or reconstruction; 

T. "subsequent offender" means a person who was previously a first offender and who again, 
under state law, federal law or a municipal ordinance or a tribal law, has been adjudicated guilty of 
the charge of driving a motor vehicle while under the influence of intoxicating liquor or any drug 
that rendered the person incapable of safely driving a motor vehicle, regardless of whether. the 
person's sentence was suspended or deferred; and 

U. "suspension" means that a person's driver's license and privilege to drive a motor vehicle on 
the public highways are temporarily withdrawn. 


History: 1978 Comp., § 66-1-4.16, enacted by Laws perform certain preproduction operations at wells which 
1990, ch. 120, § 17; 1991, ch. 160, § 4; 2003, ch. 142, § 7; was bolted to the frame of a vehicle's chassis and perma- 
2008, ch. 164, § 2; 2004, ch. 59, § 3; 2005, ch. 324, § 4; nently mounted for the purpose of carrying that equip- 


2007, ch. 321, § 2; 2017, ch. 94, § 2; 2019, ch. 167, § 5. ment to and from drilling sites over the highways was not 
The 2019 amendment, effective October 1, 2019, de- incidentally moved over the highways, and was not spe- 
fined "standard driver's license" and "standard identifica- cial mobile equipment. Halliburton Co. v. Prop. Appraisal 
tion card" as used in the Motor Vehicle Code; and added Dep't, 1975-NMCA-123, 88 N.M.476, 542 P.2d°56. 
new Subsections M and N. Well servicing unit permanently attached to a 
The 2017 amendment, effective June 16, 2017, ex- truck, — A large well servicing unit was permanently 
cluded from the definition of "school bus" a six-passenger attached to the chassis of the truck. It was made up of 
sport utility vehicle operated by a school district employee an engine to drive the unit and extendable metal arms 
used for the purposes of transporting certain students to used to drill into the well hole..Very little room existed 
and from school; in Subsection D, Paragraph D(3), after on the truck bed for other items which could be hauled. 
"feeder as", deleted "defined" and added "provided"; and The cab of the truck was large enough to carry three to 
added Paragraph D(4). four people and to haul items of property. No impediments 
The 2007 amendment, effective April 2, 2007, defined existed which would restrain the truck's use on the public 
state to include any state of the Republic of Mexico or the highways. It did not qualify as a special mobile equipment 
Federal District of Mexico. vehicle under the exemption to vehicle registration. 1968 
The 2005 amendment, effective January 1, 2006, Op, Att'y Gen. No. 68-27, 
added Subsections C(1) and (2) to define "salvage vehicle". Definition of "school bus" may be used in other en- 
actments. — It would not be unreasonable for the corpo- 
ANNOTATIONS * ration commission (now public regulation commission) to 


look to the legislature's definition of the term "school bus" 
in the former Motor Vehicle Act;for a guide to interpret- 
ing the exemption provided in the Motor Carrier Act (see 
now Section 65-2-126 NMSA 1978). 1969 Op. Att'y Gen. 


Salvage vehicle defined. — A vehicle is a salvage ve- 
hicle when an insurer, or other relevant actor determines 
that it would be economically wasteful to repair a vehicle 
that has been wrecked, destroyed, or damaged, even if 


the cost of repairing the vehicle is less than the fair mar- No. 69-110. it , ©, ep hs 
ket value of the vehicle. Pedroza v. Lomas Auto Mall, 600 Well Reryieang unit. — While it is true that a “well 
F.Supp.2d 1173 (D. N.M. 2009). servicing unit" is not included in the statutory definition 


of special mobile equipment, it would appear that the unit 
was designed solely and exclusively for the purpose of 
transporting the particular machinery for which it is de- 
signed and for the accommodation of driver for the same. 
It is not designed primarily for the transportation of per- 


Mole. — The "mole" which is a piece of equipment 
weighing 100 tons and which is used to move employees 
and supplies in and out of a tunnel under construction 
and to remove excavated material out of the tunnel was 
not special equipment, nor does it come within the gen- Age : 
eral descriptive terms of the definition of special mobile sons or property save as an incident of its use at an appro- 
equipment. Gibbons & Reed Co. v. Bureau of Revenue, priate location. A well servicing unit is within the general 
1969-NMSC-096, 80 N.M. 462, 457 P.2d.710. terms of "special mobile equipment." 1958 Op, Att'y Gen. 

Preproduction machine not incidentally moved No, 58-115, 
over highways. — Specialized equipment necessary to 
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Cable spool carrier. — A two wheeled piece of equip- 
ment, hitched to a pickup, which tows it, which has no 
floor, is structured from pipe lengths, is about four feet in 


height, carries a spool of cable, is never on a public high- © 


way except when it is moved from one job to another, the 
primary purpose being to provide a platform from which 
the cable is unrolled, is a special mobile equipment. ve- 


MOTOR VEHICLES 


66-1-4.17 


Motor vehicle hauling exceptional loads over 
roads. — A special motor vehicle rented by a New Mexico 
firm from an Arizona company and used to haul an excep- 
tional load over New Mexico roads was not "special mobile 
equipment," despite the fact that it was not normally used 
for transportation of property over highways. 1969 Op. 
Att'y Gen. No. 69-95, 


hicle. 1967 Op. Att'y Gen. No. 67-148. 


66-1-4.17. Definitions. , 


As used in the Motor Vehicle Code: 

A. "tank vehicle" means a motor vehicle that is designed to transport any liquid or gaseous ma- 
terial within a tank that is either permanently or temporarily attached to the vehicle or the chas- 
sis and that has either a gross vehicle weight rating of twenty-six thousand one or more pounds 
or is used in the transportation of hazardous materials requiring placarding of the vehicle under 
applicable law; 

B. "taxicab" means a motor vehicle used for hire in the transportation of persons, having a nor- 
mal seating capacity of not more than seven persons; 

C. "temporary off-site location" means a location other than a dealer's established or additional 
place of business that is used exclusively for the display of vehicles or vessels for sale or resale and 
for related business; 

D. "through highway" means every highway or portion of a highway at the entrance to which 
vehicular traffic from intersecting highways is required by law to stop before entering or r crossing 
it when stop signs are erected as provided in the Motor Vehicle Code; © 

E. "title service company" means a person, other than the department, an agent of the depart- 
ment, a licensed dealer or the motor transportation division of the department of public safety, 
who for consideration issues temporary registration plates or prepares and submits to the depart- 
ment on behalf of others applications for registration of or title to:motor vehicles; 

‘F. "traffic means pedestrians, ridden or herded animals, vehicles and other conveyances either 
singly or together using any highway for purposes of travel; i 

G. "traffic-control. signal" means any device, whether manually,-electrically or maseliEcadiy 
operated, by which traffic is alternately directed to stop and to proceed; 

H. "traffic safety bureau" means the traffic safety bureau of the department of transporta- 
tion; Dish 
I. "trailer" means any vehicle without motive power, designed for carrying persons or property 
and for being drawn by a motor vehicle, and so constructed that_no significant part of its weight 
rests upon the towing vehicle; 

J. "transaction" means all operations necessary at one time with respect to one identification 
card, one driver, one vessel or one vehicle; . 

. KK. "transportation inspector" means an employee of the motor transportation. division of the 
department of public safety who has been certified by the director of the division to enter upon and 
perform inspections of motor carriers' vehicles in operation; 

»L.."transporter of manufactured homes" means a commercial motor vehicle operation engaged 
in the business of transporting-manufactured homes from the manufacturer's location to the first 
dealer's location. A "transporter of manufactured homes" may or may not be associated with or af- 
filiated with a particular manufacturer or dealer; _ 

M. "travel trailer" means a trailer with a camping body and includes recreational travel trail- 
ers and camping trailers; _ | 

N.. "trial court" means the magistrate, municipal or district court that tries the case concerning 
an alleged violation of a provision of the Motor Vehicle Code; 

O. "tribal court" means a court created by a tribe or a court of Indian offense created by the 
United States secretary of the interior; 

P. "tribe" means an Indian nation, tribe or pueblo located wholly or partially in New Mexico; 

Q. "truck" means every HaotbtVellicls designed, used or maintained primarily for the transpor- 
tation of property; 
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R. "truck camper" means a camping body designed to be loaded onto, or affixed to, the bed or 

chassis of a truck. A camping body, when combined with a truck or truck cab and chassis, even 

though not attached permanently, becomes a part of the motor vehicle, and together they are a 


recreational unit to be’ known as a "truck camper"; there are three general types of truck campers: 


(1) . "slide-in camper" means a camping body designed to be loaded onto and unloaded from 


the bed of a pickup truck; 


(2) "chassis-mount camper" means a camping body designed to be affixed to a truck cab 


and chassis; and 


(3) "pickup cover" or "camper shell" means a camping body designed to provide an_all- 

weather protective enclosure over the bed of a pickup truck and to be affixed to the pickup truck; and 

S. "truck tractor" means every motor vehicle designed and used primarily for drawing other 
vehicles and constructed to carry a part of the weight of the vehicle and load drawn. 


History: 1978 Comp., § 66-1-4.17, enacted by Laws 
1990, ch. 120, § 18; 1998, ch. 48, § 2; 1999, ch, 122, § 1; 
2001, ch. 127, § 3; 2003, ch. 141, § 1; 2003, ch. 164, § 3; 
2007, ch. 319, § 9. 

The 2007 amendment, effective June 15, 2007, added 
Subsections C and J. 

The 2003 amendments, effective July 1, 2003, in- 
serted "of the department of public safety" following "mo- 
tor transportation division" in Subsection D; added Sub- 
sections Land M and redesignated former Subsections L 
to N as Subsections N to P. 

This section was also amended by Laws 2003, ch, 141, § 1, 
effective June 20, 2003. The section is set out as amended 
by Laws 2008, ch. 164, § 8. See 12-1-8 NMSA 1978. 

The 2001 amendment, effective June 15, 2001, sub- 
stituted "with a camping body" for "that exceeds neither 
eight feet in width nor forty feet in length, when equipped 
for the road" in Subsection J. 


66-1-4.18. Definitions. 
As used in the Motor Vehicle Code: 


The 1999 amendment, effective July 1, 1999, inserted 
present Subsection D and redesignated former Subsection 
D as Subsection H; inserted Subsection G; and redesignated 
former Subsections G through L as’Subsections I through N. 

The 1998 amendment, effective July 1, 1998, added 
present Subsection G and redesignated the remaining 
Subsections accordingly; and in present Subsection K, in- 
serted "together" and substituted "or" for "of". 


ANNOTATIONS 


There is a distinction between "traffic control sig- 
nals" and "official traffic-control devices." Ward v. Ray, 
1967-NMSC-264, 78 N.M. 566, 434 P.2d 388. 

Neither flashing yellow nor flashing red signal 
lights are "traffic-control signals" within the meaning 
of Section 64-14-21, 1953 Comp. (similar to this section), 
because by neither of them is traffic "alternately directed 
to stop and to proceed." Ward v. Ray, 1967-NMSC-264, 78 
N.M. 566, 434 P.2d 388. 


A. “unclaimed vehicle or motor vehicle" means a vehicle or motor vehicle that has been placed 
in an impound lot by a law enforcement agency or removed to any storage lot by a property owner, 
and to which no owner or lienholder of record has asserted a valid claim; and 

B. "utility trailer" means any trailer, semitrailer or pole trailer, but does not include freight 
trailers, manufactured homes, trailers of less than one-ton carrying capacity used to transport 
animals or fertilizer trailers of less than three thousand five hundred pounds empty weight. 


History: 1978 Comp., § 66-1 -4,18, enacted by Laws 
1990, ch. 120, § 19. 


66-1-4.19. Definitions. 
As used in the Motor Vehicle Code: 


A. "validating sticker" means the tab or sticker issued by the division to iciauied upon a regis- 


tration plate, renewed registration; 


B. "vehicle" means every device in, upon or by which any person or ntgnoeny4 is or may be trans- 
ported or drawn upon a highway, including any frame, chassis, body or unitized frame and body 
of any vehicle or motor vehicle, except devices moved exclusively by human power or used exclu- 


sively upon stationary rails or tracks; 


C. "vehicle-business number" means the distinctive registration number given by the division 


to any manufacturer, auto recycler or dealer; and 

D.: "vehicle plate" means a plate, marker, sticker or tag similar to a registration plate, but that 
is issued by the department for vehicles that are exempted from registration under the Motor Ve- 
hicle Code. | 
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History: 1978 Comp., § 66-1-4.19, enacted by Laws 
1990, ch. 120, § 20; 2005, ch. 324, § 5; 2017, ch. 70, § 1. 

The 2017 amendment, effective July 1, 2017, defined 
"vehicle plate" as’ used in the Motor Vehicle Code: and 
added. Subsection D) 

The 2005 amendment, effective January 1, 2006, 


provided in Subsection B that "vehicle" includes a unit- — 


ized frame and body and changed "wrecker of vehicles" to 
"auto recycler" in Subsection C, 


ANNOTATIONS 


Windrower not "vehicle" nor "motor vehicle". — A 


windrower, a piece of farm machinery used to mow, crimp | 


and cut hay or other-crops into rows to be picked up, and 
compacted into bales, is not a "vehicle" or "motor vehicle" 
under the statutory definition. Smith Mach. Corp. v. Hess- 
ton, Inc., 1985-NMSC-004, 102 N.M. 245, 694 P.2d 501, 


66-1-4.20. Definitions. 
As used in the Motor Vehicle Code: 


MOTOR VEHICLES 


66-1-4.21 


., Mole. — The "mole" which is a piece of equipment 


weighing 100 tons and which is,used to move employees 
and supplies in and out of a tunnel under construction 


‘and to remove excavated material out of the tunnel is 
not a vehicle, Gibbons .& Reed Co. v..Bureau of Revenue, 


1969-NMSC-096, 80 N.M. 462, 457 P.2d 710. 

‘ Mobile machine not necessarily "vehicle". — A 
finding that a machine "moves" or is "mobile” does not 
in, itself support a conclusion that. the machine can be 
"driven or moved upon a highway" for any purpose. Kaiser 
Steel Corp. v. Revenue Div., 1981-NMCA-042, 96 N.M. 117, 
628 P.2d 687, cert. denied, 96 N.M. 116, 628 P.2d 686. 

In moving itself, a machine is not transporting 
property within the meaning of the Motor Vehicle Code. 
Kaiser Steel Corp. v. Revenue Div., 1981-NMCA-042, 96 
N.M. 117, 628 P.2d 687, cert. denied, 96 N.M. 116,628 P.2d 
686. 


A. "wholesaler" means any person, except a person making a casual sale of the person's 


own vehicle, who sells or offers for sale vehicles of a type subject to registration in this state, to 
a vehicle dealer who is licensed under the Motor Vehicle Code or who is franchised by a manu- 
facturer, distributor or vehicle dealer; provided, however, that if any person except'a person 
making a casual sale of the person's own vehicle also sells a vehicle at retail, that person shall 
be deemed to be a dealer and is subject to the dealer-licensing provisions of the Motor Vehicle 
Code; and 

B. "written clearance from a law enforcement agency" means any written statement 
signed by a full-time, salaried law enforcement officer stating that a check has been made of the 
law enforcement agency's records and the computerized records of the national crime information 
center and that the check of records indicates that the vehicle or motor vehicle in question has Hep 
been reported stolen. cf 


History: 1978 Comp., § 66-1-4.20, enacted by Laws 
1990, ch. 120, § 21; 2005, ch, 324, § 6. 
The 2005 amendment, effective January 1, 2006, 


vehicles" to mean a person who acquires vehicles that are 
required to be registered for the purpose of dismantling 
the vehicles as scrap material or for resale of parts. 


deleted former Subsection B which defined "wrecker of 


66-1-4.21. Additional definitions. 


As used in the Motor Vehicle Code: 

A. "evidence of registration" means any documentation issued by the.department identifying 
a motor carrier vehicle as being registered with New Mexico or documentation issued by: another 
state pursuant to the terms of a multistate agreement on registration of vehicles to which this 
state is a party identifying a motor carrier vehicle as being registered with that state; provided 
that evidence of payment of the weight distance tax and permits obtained under either the Special 
Fuels Supplier Tax Act [7-16A-1 NMSA 1978] or Trip Tax Act [7-15-1.1 NMSA 1978] are not "evi- 
dence of registration"; 

B. "fleet" means one or more motor carrier vehicles, either commercial or noncommercial but 
not mixed, that are cperptads in this and at least one other jurisdiction; 

C. "motor carrier" means any person or firm that owns, controls, operates.or manages any mo- 
tor vehicle with gross vehicle weight of twelve thousand pounds or more that is used to NDOT 
persons or property on the public highways of this state; 

D. "one-way rental fleet" means two or more vehicles each having a gross bine Ghost of un- 
der twenty-six thousand one pounds and rented to the public without.a driver; 

E. "preceding year" means a period of twelve consecutive months fixed by the department, 
which period is within the sixteen months immediately preceding the commencement of the regis- 
tration or license year for which proportional registration is sought. The department, in fixing that 
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period, shall make it conform to the terms, conditions and requirements of any applicable Le 
ment or arrangement for the proportional registration of vehicles; 

F. "properly registered" means bearing the lawfully issued and currently valid evidence of reg- 
istration of this or another jurisdiction, regardless of the owner's residence, except in those cases 
where the evidence has been procured by misrepresentation or fraud; and 

G.” "public highway" means every way or place generally open to the use of the pibite as a 
matter of right for the purpose of vehicular travel, even though it may be temporarily closed or 
restricted for the purpose of construction, maintenance, repair or reconstruction: 


History: 1978 Comp., § 66-1-4.21, enacted by Laws 
1998 (1st S.S.), ch. 10, § 9. 


66-1-5. Measurements. 


Whenever any provision of the Motor Vehicle Code or regulations promulgated thereunder re- 
fers to weight, height, length, width or speed in English units of measurement, it also refers to the 
metric equivalent of those units or, when adopted, to the metric substitutes for those units adopted 
by the state highway and transportation department, 


History: 1978 Comp., § 66-1-5, enacted by Laws 
1995, ch. 135, § 2; 1996, ch. 81, § 1. 

The 1996 amendment, effective May 15, 1996, added 
"or, when adopted, to the metric substitutes for those 


units adopted by the state highway and transportation 
department" at the end of the section. 


ARTICLE 2 


Motor Vehicle Division of Taxation 
and Revenue Department 


Sec. 

66-2-1, 66-2-2. Repealed. ; 

66-2-3. Powers and duties of te hee 

66-2-3.1. Repealed. 

66-2-4. Repealed. 

66-2-5. Director to prescribe forms, 

66-2-6. Authority to administer oaths, 

66-2-7. Records of the department: 

66-2-7.1. Motor vehicle-related records; confidential. 

66-2-7.2. Royalties; commercial users of motor vehicle- 
related databases; distribution to motor 
vehicle suspense fund. 

66-2-8. Authority to grant or refuse applications, 

66-2-9.. Seizure of documents and plates, 

66-2-10. Division may summon witnesses and take tes- 
timony. 


66-2-1, 66-2-2. Repealed. 


Repeals. — Laws 1991, ch, 160, § 22 repealed 66-2-1 
’ and 66-2-2 NMSA 1978, as enacted by Laws 1978, ch. 35, 
8§ 5 and 6, relating to powers and duties and director of 


Sec. 

66-2-11. Giving of notice. 

66-2-12; Police authority of division. 

66-2-13,. Legal services:rendered director. 

66-2-14. Appointment of agents; termination. 

66-2-14.1, ' Fee agent designation; termination. 

66-2-15.. Agents or» department’ employees to remit 
money received; bonds for. agents or de- 
partment employees. 

66-2-16, Administrative fees; collection; remittance; pay- 
ment; optional fees; appropriation. 

66-2-16,1. Veterans! enterprise fund option. 

66-2-17. Administrative hearing; procedure. 


the motor vehicle division, effective July 1, 1991, For pro- 
visions of former sections, see the 1990 NMSA ‘1978 on 
NMOneSource.com. 


66-2-3. Powers and duties of department. 


A. The department is vested with the power and is charged with ie afte of observing, admin- 
istering and enforcing the Motor Vehicle Code [66-1-1 NMSA 1978] in cooperation with state and 
local agencies as provided by law and the provisions of law now existing or hereinafter enacted.. 

B. The secretary may seek an injunction in any district court to require compliance with or 


prohibit violation of the Motor Vehicle Code. 
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C. A person authorized to carry out the duties imposed on the department by law is autho- 
rized to copy a record or document, including a birth certificate, necessary to establish that an 
applicant has met the requirements for issuance of a document issued by the department. 


History: 1953 Comp., § 64-2-3, enacted by Laws Subsection A; deleted former Subsection B, relating to the 


1978, ch. 35, § 7; 1991, ch. 160, §.5; 1995, ch. 31, § 6; authority of the director to adopt, and enforce rules and 
2007, ch, 319, § 10. regulations; redesignated former Subsections C and D as 
The 2007 amendment, effective June 15, 2007, added present Subsections B and C; substituted "secretary" for 
Subsection C, providing for the copying of records or docu- "director" in Subsections. B and ‘C; substituted "depart- 
ments by persons authorized to carry out the duties of the ment or any of its divisions" for "division" at the end of 
department. Subsection B; substituted "under the Motor Vehicle Code" 
The 1995 amendment, effective July 1, 1995, deleted for "herein" at the end of Subsection C; and’ made stylistic 
former Subsection B relating to adoption of an official seal changes in Subsection A. 
by the secretary, and redesignated former Subsection C as 
Sibpeckion h ANNOTATIONS 
The 1991 amendment, effective July 1, 1991, substi- Am. Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
tuted "department" for "director" in the catchline and in Jur, 2d Automobiles and Highway Traffic § 18. 
66-2-3.1. Repealed. 
Repeals. — Laws 1995, ch. 31, § 7 repealed 66-2-3.1 1995. For provisions of former section, see the 1994 NMSA 
NMSA 1978, as enacted by Laws 1991, ch. 160, § 6, re- 1978 on NMOneSource.com. For present comparable pro- 
lating to issuance of administrative regulations, rulings, visions, see 9-11-6,2 NMSA 1978, 


instructions and orders by the secretary, effective July 1, 


66-2-4. Repealed. 


Repeals. — Laws 1991, ch. 160, § 22 repealed 66-2-4 . — of former section, see the 1990 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1978, ch. 35, § 8, relating Source.com. . 
to office of division, effective July 1, 1991. For provisions 


66-2-5. Director to prescribe forms. 


A. The director shall prescribe and provide suitable forms of applications, certificates of title, 
evidences of registration, driver's licenses and all other forms requisite or deemed necessary to 
carry out the provisions of the Motor Vehicle Code and any other laws, the enforcement and ad- 
ministration of which are vested in the division. 

B. The director shall make available to the public electronic versions of all forms réahiants or 
deemed necessary to carry out the provisions of the Motor Vehicle Code and any other laws, the 
enforcement and administration of which are vested in the division. 


History: 1953 Comp., § 64-2-5, enacted by Laws available to the public electronic versions of all forms req- 
1978, ch. 35, § 9; 2018, ch. '75, § 2. uisite or deemed necessary to carry out the provisions of 

The 2018 amendment, effective January 1, 2019, the Motor Vehicle Code; added new subsection designa- 
required the secretary of taxation and revenue to make tion "A."; and added Subsection B. 


66-2-6. Authority to administer oaths. 


Officers and employees of the department designated by the secretary or secretary's delegate 
are, for the purpose of administering the motor vehicle laws, authorized to administer oaths and 
acknowledge signatures. 


History: 1953 Comp., § 64-2-6, enacted by Laws director and such officers of the division as he may des- 
1978, ch. 35, § 10; 1999, ch. 49, § 1. ignate are authorized to prepare under the seal of the di- 

The 1999 amendment, effective July 1, 1999, deleted vision, and deliver upon request, a certified copy of any 
"and certify copies of records" from the catchline, deleted record of the division, charging a fee for each document 
the Subsection A designation, substituted "department" so authenticated, and every such certified copy shall be 
for "division" and "secretary or secretary's delegate" for admissible in any proceeding in any court in like manner 
"director", and deleted Subsection B, which read, "The as the original thereof". 
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66-2-7. Records of the department. 


66-2-7.1 


A. All records of the department relating to the administration and enforcement of the Motor 
Vehicle Code [66-1-1 NMSA 1978] and any other law relating to motor vehicles, the administration 
and enforcement of which is charged to the department, other than those declared by law to be 
confidential for the use of the department, shall be open to public inspection during office hours. 

B. Disposition of obsolete records of the department relating to the administration and en- 
forcement of the Motor Vehicle Code and any other law relating to motor vehicles, the administra- 
tion and enforcement of which is charged to the department, shall be made in accordance with the 
provisions of the Public Records Act [14-3-1 NMSA 1978]. 

C. The department may copy or abstract records of the department relating to the administra- 
tion and enforcement of the Motor Vehicle Code and any other law relating to motor vehicles, the 
administration and enforcement of which is charged to the department, to the extent permitted by 
law. The copies or abstracts may be made in paper, electronic, microfilm, optical or other formats. 
Duly certified copies of official records shall be deemed valid and given the same weight and con- 


sideration as original records. 


D. Any person may purchase copies, printouts or abstracts of records. of the department de- 
scribed in Subsection A of this section. The copies, printouts or abstracts may be made in paper, 
electronic, microfilm, optical or,other formats. The department may make a reasonable charge for 
the furnishing of copies, printouts or abstracts and for certifying any such copy. 


History: 1953 Comp., § 64-2-7, enacted by Laws 
1978, ch. 35, § 11; 1981, ch. 361, § 3: 1985, ch. 26, § 1; 
1991, ch. 160, § 7; 1995, ch. 135, 83; 1999, ch. 49, § 2. 

Cross references. — For yetords of traffic cases, see 
66-8-1385 NMSA 1978. 

For electronic authentication and substitution for sig- 
nature, see 14-3-15.2 NMSA 1978. 

The 1999 amendment, effective July 1, 1999, in Sub- 
section D added "and for certifying any such copy" to 
the end of the last sentence, deleted the former last sen- 
tence, which read "All fees so collected shall be paid to 
the state treasurer and distributed in accordance with 
Section 66-6-23 NMSA 1978", and made minor stylistic 
changes. 

The 1995 amendment, effective June 16, 1995, in Sub- 
‘section C, inserted "to the extent permitted by law" at the 
end of the first sentence, added the second sentence, and 
deleted "whether microfilm or computers" following "re- 
cords" in the third sentence; and added the second sen- 


The 1991 amendment, effective July 1, 1991, sub- 
stituted "department" for "division" in the catchline and 
throughout the section; inserted "relating to the adminis- 
tration and enforcement of the Motor Vehicle Code and any 
other law relating to motor vehicles the administration and 
enforcement of which is charged to the department" in Sub- 
sections A, B and C; deleted "division" following "official" 
in the second sentence in Subsection C; and, in Subsection 
D, rewrote the first sentence, which read "Any person may 
purchase copies or abstracts of records of the division that 
are open to public inspection", and deleted "as determined 
by the director" following "charged" in the second sentence. 


ANNOTATIONS 


General public has right to examine files of the de- 
partment which are public records. 1968 Op. Att'y Gen. 
No. 68-90. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Right 


i icl A.L.R.2d 1261: 
Eteu in Subscdhion D. to inspect motor vehicle records, 84 A.L.R.2d 12 


66-2-7.1. Motor vehicle-related records; confidential. 


A, It is unlawful for any department or bureau employee or contractor or for any former de- 
partment or bureau employee or contractor to disclose to any person other than another employee 
of the department or bureau any personal information about an individual obtained by the de- 
partment or bureau in connection ‘with a‘driver's license or permit, the titling or registration of 
a vehicle, the administration of the Ignition Interlock Licensing Act [66-5-501.to 66-5-504 NMSA 
1978] and the interlock device fund or an identification card issued by the department pursuant to 
the Motor Vehicle Code except: 

(1) ‘to the individual or the individual's authorized representative; 

(2). for use by any governmental agency, including any court, in carrying out its functions 
or by any private person acting on behalf of the government; 

(3) for use in connection with matters of motor vehicle and driver safety or theft; motor 
vehicle emissions; performance monitoring of motor vehicles; motor vehicle parts and dealers; mo- 
tor vehicle market research activities, including survey research; motor vehicle production altera- 
tions, recalls or advisories; and removal of non-owner records from original owner records of motor 
vehicle manufacturers; 
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(4) for use in research activities and for use in producing statistical reports, so long as the 
personal information is not published, redisclosed or used to contact individuals; 

(5) for use by any insurer or insurance support organization or by a self-insured entity or 
its agents, employees or contractors in connection with claims investigation activities, antifraud 
activities, rating or underwriting; 

(6) for providing notice to owners of towed or impounded vehicles; 

(7)'-for use by an employer or its agent or insurer in snes or verifying information 
relating to a holder of a commercial driver's license; 

(8) for use by any requester if the requester demonstrates that it has obtained the written 
consent of the individual to whom the information pertains; 

(9) ‘for use by an insured state-chartered or federally chartered ‘credit union; an insured 
state or national bank; an insured state or federal savings and loan association; or an insured sav- 
ings bank, but only: 

(a) to verify the accuracy of personal information submitted by an individual to the 
credit union, bank, savings and loan association or savings bank; and 

(b) if the information as submitted is not correct or is no longer correct, to obtain 
the correct information, but only for the purpose of preventing fraud by pursuing legal remedies 
against or recovering on a debt or security interest from the individual; 

(10) for providing organ donor information as provided in the Jonathan Spradling Revised 
Uniform Anatomical Gift Act [24- 6B-1 through 24-6B-25 NMSA 1978] or Section 66-5-10 NMSA 
1978; or 

(11) for providing the names and addresses of all lienholders and owners of record of‘aban- 
doned vehicles to storage facilities or wrecker yards for the purpose of providing notice as required 
in Section 66-3-121,NMSA 1978. 

B. Any person who violates the provisions of thig section is guilty of a misdemeanor and upon 
conviction shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978. 


History: 1978 Comp., § 66-2-7.1, enacted by Laws art. IV, § 23, is effective on May 20, 1998, 90 days after 
1995, ch. 135, § 4; 1998, ch. 18, § 1; 1999, ch. 58, § 1; adjournment of the legislature. 
Saat ch. 29, § 1; 2007, ch. 823, § 31; 2007, ch. 324, ~ ANNOTATIONS 

2007 Multiple Amendments... — Laws 2007, ch, 


U , Sed VO ona 
323, § 81 and Laws 2007, ch, 824, § 1 enacted differ. Driver's license records. Where plaintiffs, who 


wanted .to research whether undocumented.aliens were 
ent ‘amendments to this section that can be reconciled. voting in. elections in New Mexico, requested informa- 


Pursuant to 12-1-8 NMSA 1978, Laws 2007, ch. 324, § 1, tion about driver's licenses issued to persons who were 


as the last act signed by the governor, is set out above not citizens or legal residents of the United States, de- 
and incorporates both amendments, The amendments fendants properly redacted individual tax identification 
enacted by Laws 2007, ch, 823; § 31 and Laws 2007, ch. numbers and the names, driver's license numbers, and 
324, § 1 are described below. To view the session laws addresses of drivers who obtained their license with proof 
eer cas 9 see the 2007 session laws on NMOne of identification other than a social security number be- 
pak Ld cause the redacted information was personal information 
_Laws 2007, ch. 324, § 1, effective June 15, 2007, pro+)) © “which defendants’ were prohibited from disclosing by 18 
vided that it is unlawful to disclose information obtained U.S.C. § 2721(a)(1) and by Section 66-2-7.1 NMSA 1978. 


in connection with the administration of the Ignition In- ‘Republican Party of N.M. v. N.M. Taxation & Revenue 
terlock Licensing Act and the interlock device fund. Dep i. 2010- NMCA-080, 148 N.M. 877, 242 P.3d 444, cert. 
Laws'2007, ch. 323; § 31, effective July 1, 2007, in'Para- granted, 2010-NMCERT-008, 148 N.M. 942, 949 P.3d 1288. 


graph 10 of Subsection A changed the title of the Uniform 
Anatomical Gift Act to the Jonathan Spradling Revised 
Uniform Anatomical Gift Act. 

The 2000 amendment, effective May 17, 2000, added 
Subsection A(11) and substituted "gentenced' for ‘puns ; 
ished" in Subsection B. ersonal driver's license information they received from 

The 1999 amendment, effective June 18, 1999, in Sub- the motor vehicle records to the persons wha are permit- 
section A deleted former Paragraph (9), relating to the ted by Section 1-4-22 NMSA 1978 to advance a claim chal- 
requirement that the motor vehicle department clearly lenging voter eligibility and to the district court; and to 
and conspicuously disclose on any forms that personal in- verify voter eligibility, plaintiffs would have to use the per- 
formation collected by the department may be disclosed sonal driver's license information to contact the individu- 
to any person and the forms must indicate that there is als from whom the personal driver's license information 
the opportunity to prohibit such disclosure, redesignated was obtained, the research exception to confidentiality did 


Research activities. —- Where plaintiffs requested 
information about driver's licenses issued to persons who 
were not citizens or legal residents of the United States 
for the purpose of challenging voter eligibility; to establish 
voter fraud, plaintiffs would be required to disclose the 


former Paragraph (10) as Paragraph (9), and added Para- not apply. Republican Party.of N.M. v. .N.M. Taxation & 
graph (10). Revenue Dep't, 2010-NMCA-080, 148 N.M; 877, 242 P.3d 

The 1998 amendment added Paragraph A(10) and 444, cert. granted, 2010-NMCERT-008, 148 NM. 942, 249 
made minor stylistic changes. Laws 1998, ch, 13 contains P3d 1288. 


no effective date provision, but, pursuant to N.M. Const., 
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_ Am. Jur. 2d, A.L.R. and C.J.S. references. — Va- Privacy Protection Act, 18 U.S.C.A. § 2721 to 2725. 183 
lidity, construction and application. of federal Drivers A.L.R. Fed, 37. 


66-2-7.2. Royalties; commercial users of motor vehicle-related 
databases; distribution to motor vehicle suspense fund. 


The department shall remit royalties and other consideration paid by commercial users of 
databases of motor vehicle-related records of the department pursuant to Subsection C of Sec- 
tion 14-3-15.1 NMSA 1978 to the motor vehicle suspense fund to be distributed in accordance 
with Section 66-6-23 NMSA 1978 and Subsection F of Section 66-6-18 NMSA 1978. Royalties 
and other consideration paid to the department pursuant to this section are appropriated to the 
department for expenditure in fiscal year 2010 and subsequent fiscal years pursuant to this sec- 
tion. Unexpended and unencumbered balances of the amounts received pursuant to Subsection C 
of Section 14-3-15.1 NMSA 1978 shall not revert to the general fund at the end of any fiscal year. 


History: Laws 2005, ch. 20, § 2; 2009, ch. 156, § 1. The 2009 amendment, effective July 1, 2009; after 
Cross references. — For the motor vehicle suspense "Section 66-6-23 NMSA 1978", added the remainder to the 


fund, see 66-6-22.1 NMSA 1978. sentence, and added the second and third sentences. 


66-2-8. Authority to grant or refuse applications. 


The division shall examine and determine the genuineness, regularity and legality of every ap- 
plication for registration of a vehicle, for a certificate of title therefor and for a driver's license, and 
of any other application lawfully made to the division. The division in all cases may make investi- 
gation as may be deemed necessary, may require additional information and shall reject any such 
application if not satisifed [satisfied] of the genuineness, regularity or legality thereof, or the truth 
of any statement contained therein, or for any other reason, when authorized by law. 


History: 1953 Comp., § 64-2-8, enacted by Laws Bracketed material. — The bracketed material in 
1978, ch. 35, § 12. this section was inserted by the compiler and it is not part 
of the law. 


66-2-9. Seizure of documents and plates. 


A. The division may take possession of any documents issued by it, including but not limited to 
any certificate of title, evidence of registration, permit, license or registration plate, upon expira- 
tion, revocation, cancellation or suspension thereof or that is fictitious or that has been unlawfully 
or erroneously issued. _ 

B.. If the division determines that any documents purporting to be of a type described in Sub- 
section A of this section are fictitious, the division shall turn them over to the proper law enforce- 
ment agency for use in prosecution. 

C. The division may retrieve a registration plate from a motor carrier that is prohibited from 
operating a motor vehicle by order of a state or federal agency. 


History: 1953 Comp., § 64-2-9, enacted by Laws The 1989 amendment, effective July 1, 1989, desig- 
1978, ch. 35, § 138; 1989, ch. 318, § 2; 2004, ch.59,§4. | nated the formerly undesignated provisions as Subsection 
The 2004 amendment, effective March 4, 2004, added A, inserting therein "documents issued by it including but 
Subsection C and made other grammar amendments, not limited to any" and deleting "issued by it" following 


"plate", and added Subsection B. 


66-2-10. Division may summon witnesses and take testimony. 


A. The director and officers of the division designated by him shall have authority'to summon 
witnesses to give testimony under oath or to give written deposition upon any matter under the 
jurisdiction of the division. Such summons may require the production of relevant books, papers 
or records. | 
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B. Every such summons shall be served at least five days before the return date, either by per- 
sonal service made by any person over eighteen years of age or by registered mail, but return ac- 
knowledgement is required to prove such letter service. Failure to obey such a summons so served 
shall constitute a misdemeanor. The fees for the attendance and travel of witnesses shall be the 
same as.for witnesses before the district court. oo 

C. The district court shall have jurisdiction, upon application by the director, to enforce all law- 


ful orders of the director under this section. 


History: 1953 Comp., § 64-2-10, enacted by Laws 
1978, ch. 35, § 14, 

Cross references. — For penalty for a misdemeanor 
violation of the Motor Vehicle Code, see 66-8-7 NMSA 
1978. 


66-2-11. Giving of notice. - 


For the sentencing authority with respect to misde- 


meanors generally, see 31-19-1 NMSA 1978. 


Whenever the department or the administrative hearings office is authorized or required to 
give any notice under the Motor Vehicle Code or any other law regulating the operation of ve- 
hicles, unless a different method of giving notice is otherwise expressly prescribed, notice shall be 
given either by personal delivery to the person to be notified or by deposit in the United States 
mail of the notice in an envelope with postage prepaid, addressed to the person’ at the person's 
address as shown by the records of the department. The giving of notice by mail is complete upon 
the expiration of seven days after deposit of the notice. Proof of the giving of notice in either man- 
ner may be made by the certificate of any officer or employee of the department or affidavit of any 
person over eighteen years of age, naming the person to whom the notice was given and specify- 
ing the time, place and manner of the giving of the notice. Notice is given when a person refuses 


to accept notice. 


History: 1953 Comp., § 64-2-11, enacted by Laws 
1978, ch. 35, § 15; 1995, ch. 185, § 5; 2015, ch. 73, § 27. 

The 2015 amendment, effective July 1, 2015, provided 
the procedures for giving notice when the administrative 
hearings office is required to give notice under the Motor 
Vehicle Code; and after "department", added "or the ad- 
ministrative hearings office", and after "addressed to the 
person at”, deleted "his" and added "the person's", 

The 1995 amendment, effective June 16, 1995, added 
the last sentence, substituted "department" for "division", 
and made numerous stylistic changes throughout the sec- 
tion, 


ANNOTATIONS 


This section specifies the minimal due process 
notice which is required before the state.:may revoke:a 
driver's license in an administrative proceeding. State v. 


Herrera, 1991-NMCA-005, 111 N.M. 560, 807 P2d 744, 
cert. denied, 111 N.M. 529, 807 P.2d 227. ; 
Evidentiary effect of proof of mailing, — This sec- 
tion should not be read as creating a presumption of no- 
tice to a licensee merely upon proof of mailing, without 
more. City of Albuquerque v. Juarez, 1979-NMCA-084, 
93 N.M, 188, 598 P.2d 650, overruled on other grounds by 
State v. Herrera, 1991-NMCA-005, 111 N.M. 560, 807 P.2d 

744, cert. denied, 111 N.M, 529, 807 P.2d 227. 

Sufficiency of evidence of notice. — Record sup- 
ported a finding that defendant was aware that he was 
driving with a revoked license, where two separate no- 
tices of revocation were sent by.certified mail to his home 
address after defendant received separate convictions of 
driving while under the influence of alcohol, and both no- 
tices were unreturned, State.v. Herrera, 1991-NMCA-005, 
111 N.M. 560, 807 P.2d 744, cert. denied, 111 N.M. 529, 
807 P.2d 227. 


66-2-12. Police authority of division. 


A. The director and such officers, deputies and inspectors’of the division as ‘he shall designate 

by the issuance of credentials shall have the powers; Ses ely = woe 

(1). of peace officers for the purpose of enforcing the provisions of the Motor Vehicle Code 
[66-1-1 NMSA 1978]; 

(2) to make arrests upon view and without warrant for any violation committed in their 
presence of any of the provisions of the Motor Vehicle Code; ANE HIY, fod 

(3) when on duty, upon reasonable belief that any vehicle is being operated in violation 
of any provision of the Motor Vehicle Code, to require the driver thereof to stop and exhibit his 
driver's license and the registration evidence issued for the vehicle and submit to an inspection of 
such vehicle, the registration plate and registration evidence thereon or to an inspection and test 
of the equipment of such vehicle; | 
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(4) [to] inspect any vehicle of a type required to be*registered hereunder in any public 
garage or repair shop or in any place where such vehicles are held for sale or wrecking, for the 
purpose of locating stolen vehicles and investigating the title and registration thereof; and 

(5) to determine by inspection that all dealers and wreckers of vehicles are in compliance 
with the provisions of the Motor Vehicle Code with particular reference to but not limited to the 
requirements for an established place of business and for records. 

B. The director may issue credentials to officers of state and local law enforcement agencies’ as 
evidence of the division's intent to fully implement the enforcement of the provisions of the Motor 


Vehicle Code. 


History: 19538 Comp., § 64-2-12, enacted by Laws 
1978, ch. 35, § 16. 

Cross references, — For peace officers, see 29-1-1 
NMSA 1978 et seq. 
For the definition of "peace officer", see 30- 1- 12 NMSA 
1978. 

Bracketed material.’— ‘The bracketed material in 
Subsection A(4) was inserted by the compiler and it is not 
part of the law. 


ANNOTATIONS 


Constitutionality. — Under Sections 66-2-12A(8), 66- 
3-18, and 66-5-16 NMSA 1978, a law enforcement officer 
is permitted to ask for a driver's license, registration, and 
proof of insurance once an officer stops an automobile for 
safety reasons. Those statutes are consistent with the con- 
stitutional protections against unreasonable searches and 
seizures afforded by the Fourth Amendment. of the U.S. 
Constitution and N.M. Const., art. II, § 10, State v. Reyn- 
olds, 1995-NMSC-008, 119 NM. 383, 890 P.2d-1815. 


Administrative warrant required. —) Paragraphs 


(4) and (5) of Subsection A of this. section require the issu- 
ance of an administrative warrant, absent consent or an 
emergency situation, and’what constitutes an emergency 


situation: must be decided case by case. State: v, Galio,, 


1978-NMCA-068, 92 N.M. 266, 587 P.2d 44, cert. quashed, 
92 N.M. 260, 586 P.2d 1089 (decided under former law). 


Designation of motor. transportation division in- 
spectors to enforce code. — By agreement, the motor 
vehicle division can designate motor transportation divi- 
sion ‘inspectors, whose primary duties are to enforce the 
Motor Carrier Act (Sections 65-2-80 to 65-2-127 NMSA 
1978) and other laws regulating commercial vehicles, to 
enforce the Motor Vehicle Code against noncommercial 
vehicles, 1992 Op. Att'y Gen. No. 92-02. 

Credentials for municipal police officers. — Ab- 
sent a statutory: exception, such as fresh pursuit or the 
issuance of credentials by the’ Motor Vehicle Division, a 
municipal police officer's authorityto enforce the Motor 
Vehicle Code‘is limited to the city limits of the municipal- 
ity where he is employed. 1988 Op. Att'y Gen. No. 88-77. 

Law reviews. — For comment, "State v. Galio: An Ad- 
ministrative,Search?" see 9 N.M.L..Rev. 419:(1979). 

Am. Jur, 2d, A.L.R. and C.J.S, references. — Valid- 
ity of routine roadblocks by state or local police for pur- 
pose of discovery of vehicular or ios violations, 37 
A.L.R.4th 10, 

Search and seizure: lawfulness of deraiold for aan 8 li- 
cense, vehicle registration, or proof of insurance pursuant 


' to police stop to assist motorist, 19'A.L.R.5th 884. 


Validity of police-roadblocks or checkpoints for purpose 
of discovery. of alcoholic intoxication. -.post-Sitz cases, 74 
A.L.R.5th 319, 

Validity of police roadblocks or checkpoints for pur- 
pose of discovery of illegal narcotics: violations, 82 
A.L.R.5th.103, 


66- 2- 13. Lewal’ services rendered director. 


It is the duty of the aitaerion general to sehaae to the direhath such Aicial services as he requires 
in the discharge of his duties under the Motor Vehicle Code [66-1-1 NMSA 1978]. 


Histouy: 1953 Comp., § 64-2-13, enacted sr Fives 
1978, ch. 35, § 17. 


66-2-14. Appointment of agents; termination. 


A. Whenever the secretary deems it necessary for the purpose of effecting,economy in carry- 
ing out the functions of the department. and for the purpose of providing necessary service to the 
people of this state, the secretary may appoint agents to receive applications for registration, to 
collect fees and revenues, to issue all licenses.or permits and to act for the department in carrying 
out the duties imposed by law. 

B. The department may specify the. functions or services. to, be performed by agents. pursuant 
to Subsection A of this section;and: may limit the amount to be paid to such agent by contract. The 
department may terminate the designation of any agent for failure of the agent to perform to the 
secretary's satisfaction the agent's duties by notifying the agent of the termination. Agency agree- 
ments may provide for the form of notice and the laments of the period, if any, between the-notice 
and the effective date of the termination. 
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History: 1953 Comp., § 64-2-14, enacted by Laws canceled, it was appropriate to deny plaintiffs access to 
1978, ch. 35, § 18; 1987, ch. 185, § 1; 1989, ch. 318, § 3; the computer data. Boydston v. N.M. Taxation & Revenue 
1995, ch. 135, § 6. Dep't, 125 F.3d 861 (10th Cir. 1997)(unpublished). 

The 1995 amendment, effective June 16, 1995, de- Authority to appoint agents. — Commissioner (now 
leted "or: assignment of division employees by director" secretary) has authority to appoint agents or employees to 
following "agents" in the section heading; rewrote Subsec- collect fees and revenues and to issue licenses or permits 
tion A; and in Subsection B, substituted "department" for in areas where no regular state offices are maintained. 
"director" and added the last two sentences. 1964 Op. Att'y Gen. No. 64-154 (rendered under prior law). 

The 1989: amendment, effective July 1, 1989, designated Salaried employees may perform agent's services. 
the formerly undesignated provisions as,Subsection A, mak- — It becomes clear from the authorizing legislation for 
ing minor stylistic changes therein, and added Subsection B. the appointment of agents that it is contemplated that 


such appointment should occur only upon determination 
by commissioner (now secretary) that economies can be 
effected and services may be improved by such appoint- 
ments. It is inherent in this provision that, the office may 
provide these services through salaried employees if it 
is believed to be more efficient and economical to do so. 
1959-60 Op. Att'y Gen. No, 60-189, 

Director could limit use of records by agent. — 
The general authority of the motor vehicle commissioner 
(now secretary) to appoint agents also carries with it im- 
plied authority to regulate the manner of their operation 


hicle records to carry out their duties under the other two and conduct of the business they carry on. Should the 
contracts, the purpose of the data access agreement was commissioner wish to limit use of the records of the de- 
to implement the other two contracts. Therefore, when the partment by the agents it is within his power to do so. 
agent contract and the inspector contract were properly 1959-60 Op. Att'y Gen. No, 59-33. 


ANNOTATIONS 


Denial of access'to computer data under contract 
held appropriate. — Where plaintiff entered into’ two 
written contracts, the "agent contract" and the "inspec- 
tor contract" with the director of the New Mexico motor 
vehicle division of the taxation and revenue department, 
whereby they were authorized to perform specified ser- 
vices relative to motor vehicle registration, licensing, and 
inspection, and a third contract, "the "data access agree- 
ment", granted plaintiffs access to computerized motor ve- 


66-2-14.1. Fee agent designation; termination. 


A. Any class A county or municipality within a class A county that has adopted an ordinance 
for a vehicle emission inspection and maintenance program pursuant.to Subsection C. of Sec- 
tion 74-2-4 NMSA 1978 may be designated by the department as an agent for the registration and 
re-registration of motor vehicles whose registered owner's address, as shown in the records of the 
department, is within the class A county or municipality within the class A county. 

B. A military installation in New Mexico that has entered into an agency agreement with ‘the 
department. to operate a motor vehicle field office may be designated by the department as a fee 
agent for purposes of this section. 

C. When designated as an agent or fee agent pursuant to this section, the county, municipality 
or military installation shall provide for effective enforcement to ensure compliance with the state 
motor vehicle registration laws and the vehicle emission inspection and maintenance program. 
Enforcement shall include but not be limited to denial of motor vehicle registration to any vehicle 
that fails to pass the vehicle emission inspection. 

D. When designated as an agent or fee agent pursuant to this section, the county, municipality 
or military installation shall reimburse the department for any additional costs incurred by the 
department as a result of the designation of the county, municipality or military installation as 
an agent or fee agent. Money reimbursed to the department is appropriated to the department for 
administration and enforcement of the Motor Vehicle Code. 

EK. The department may terminate the designation of an agent. or fee agent for failure of the 
agent to perform to the secretary's satisfaction the agent's duties by notifying the agent of the 
termination. Agency agreements may provide for the form of notice and the length of the period, if 
any, between the notice and the effective date of the termination. 


History: 1978 Comp., § 66-2-14.1, enacted by Laws installation", after "designation of the county", deleted 


1985, ch. 95, § 2; 1987, ch. 268, § 20; 1995, ch. 135, § 7; "or", after "designation of the county, municipality", added 
2012, ch. 47, § 1., "or military installation", and after "military installation 
The 2012 amendment, effective July 1, 2012, permit- as an agent”, added "or fee agent"; and in Subsection E, in 
ted the department to designate military installations as . the first sentence, after "designation of an agent", added 
fee agents; added Subsection B; in Subsection ©, in.the "or feejagent’..o i oct4 
first sentence, after "designated as an agent", added "or The 1995 amendment, effective June 16, 1995, added 
fee agent", after "the county, municipality", added "or mili- "termination" in the section heading, substituted "depart- 
tary installation"; in Subsection D, in the first sentence, ment" for "division" in Subsection A, made a minor stylis- 
after "designated as an agent", added "or fee agent", after tic change in Subsection C, and added Subsection D, 


"this section, the county, municipality", added "or military 
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66-2-15. Agents or department employees to remit money received; 
7 bonds for agents or department employees. 


Agents or department employees shall remit all money received by them in the carrying out of 
the duty imposed upon them by the Motor Vehicle Code [66-1-1 NMSA 1978], including admin- 
istrative fees. The agents' reports are subject to audit and acceptance by the department. Before 
undertaking a duty on behalf of the director, the agents shall execute a surety bond, in an amount 
required by the director and in the form required of public officials by law. The deperumertt shall 


designate those employees inthaeg ay to:-be: covered by a bond. 


History: 1953 Comp., § 64-2-15, enacted by Laws 
1978, ch. 35, § 19; 1990, ch. 120, § 22; 2007, ch. 319, § 11. 

Compiler's notes. — Section 10-2-15 NMSA 1978 
prohibits state agencies from purchasing any employee 
surety bond except pursuant to the Surety Bond Act, 10- 
2-13 NMSA 1978. 

The 2007 amendment, effective June 15, 2007, 
changed "agents' administrative fees" to "administrative 
fees". 

The 1990 amendment, effective July 1, 1990, substi- 
tuted "department employees" for "assigned division em- 
ployees" in two places in the catchline and in one place in 
the first sentence, deleted "designated by the director to act 
for him" following "employees" and substituted "the Motor 
Vehicle Code" for "their appointment or assignment to the 
director" in the first sentence, deleted the former second 
sentence which read ‘Notwithstanding the provisions of Sec- 
tion 64-6-23 NMSA 1953, the agents! administrative service 
fees, after audit and acceptance of the agents’ reports by the 
director, shall be remitted to the agents’, added the present 


"department" for "director" in two places and "such employ- 
ees" for "all assigned employees". 


ANNOTATIONS 


All fees must be remitted to director. — Plan to 
have agent receive fees while working in a regular office 
violated Section 64-2-18, 1953 Comp. (similar to this Sec- 
tion 66-2-14 NMSA 1978), and also Section 64-2-19, 1953 
Comp, (similar to this section), where the money was re- 
mitted to the division and not to the commissioner (now 
secretary). 1967 Op. Att'y Gen, No. 67-98. 

Existing bonds met former provision's require- 
ments. — Presently existing bonds of city officials of 
a city designated distributor of license plates are suf- 
ficient to meet the requirements of Laws 1959, ch. 6, § 2 
(Section 64-2-19, 1953 Comp., similar to this section), 
if these bonds are approved by the commissioner (now 
secretary) as to amount and are amended to provide for 
these officials' added responsibility. 1959- ae Op. Att'y Gen. 
No. 59-84. 


second sentence, substituted "requires" for "shall require" 
in the third sentence, and, in the last sentence, substituted 


66-2-16. Administrative fees; collection; remittance; payment; optional 
fees; appropriation. ° 


A. The department and its agents shall collect an administrative fee to defray the depart- 
ment's costs of operation and of rendering service to the public. The fee shall be two dollars ($2.00) 
for each transaction performed by an agent or the Stag cA and shall be collected in addition to 
all other fees and taxes imposed. 

B. All sums collected by an agent or the ed grea as qanntn Mcrative fees shall be remitted as 
provided in Section 66-2-15 NMSA 1978. 

C. Administrative fees remitted by department employees shall be deposited by the state trea- 
surer into the motor vehicle suspense fund and distributed in accordance with Section 66-6-23 
NMSA 1978. 

D. Notwithstanding the provisions of Subsections A through C of this section, a class A county 
with a population exceeding three hundred thousand or municipality with a population exceeding 
three hundred thousand within a class A county designated as an agent pursuant to Section 66-2- 
14.1 NMSA 1978 shall not be paid the fee provided in Subparagraph (b) of Paragraph (1) of Sub- 
section A of Section 66-6-23 NMSA 1978. . 

E. The secretary is authorized to establish by rule fees to cover the expense of providing ad- 
ditional services for the convenience of the motoring public. Any service established for which a 
fee is adopted pursuant to this subsection shall be optional, with the fee not being charged to any 
person not taking advantage of the service. Amounts collected pursuant to this subsection are 
appropriated to the department for the purpose of defraying the expense of providing the service 
and for the purposes set forth in Subsection F of Section 66-6-13 NMSA 1978. At the end of a fiscal 
year the unexpended and unencumbered balances of the fees collected pursuant to this subsection 
shall not revert to the general fund but shall be expended by the department in fiscal year 2010 
and subsequent fiscal years. 
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F. The secretary shall review, at the end of each fiscal year, the aggregate total of motor vehicle 
transactions performed. by each municipality, county or fee agent operating a motor vehicle field 
office, and identify each office exceeding ten thousand aggregate transactions per year. 


_ History: 1958 Comp., § 64-2-16, enacted by Laws 
1978, ch. 35, § 20; 1981, ch. 378, § 1; 1985, ch. 95, § 3; 
1987, ch. 128, § 2; 1990, ch, 120, § 23; 1998, ch. 361, § 1; 


1999, ch. 49, § 3; 2005, ch, 20, § 1; 2007, ch. 319, § 12; Y 


2009, ch. 156, § 2. 

Cross references, — For provisions regarding’ pay- 
ment in foreign currency under the Motor Vehicle Code, 
see 66-6-36 NMSA 1978. 

The 2009 amendment, effective July 1, 2009, in Sub- 
section E, in the last sentence, after "expense of providing 
the service", added the remainder of the sentence. 

The 2007 amendment, effective June 15, 2007, pro- 
vided that an A county with a population exceeding three 
hundred. thousand. or a municipality with a population ex- 
ceeding three hundred thousand in a class A county shall 
not be paid the fee provided in Subparagraph (b) of Para- 
graph. (1) of Subsection A of Section 66-6-23 NMSA 1978, 

The 2005 amendment, effective July 1, 2005, in- 
creased the amount of the administrative service fee per 
transaction from $.50 to $2.00, 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "secretary" for "director" in the second sentence of 
Subsection A, and added Subsection F. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "with a.population exceeding three hundred thou- 
sand or municipality with a population exceeding three 
hundred thousand" for "or municipality" in Subsection D, 

The 1990 amendment, effective July 1, 1990, substi- 
tuted "secretary" for "director" and "department" for "as- 
signed division employees" (or similar terms) throughout 
the section, deleted former Subsections D and E relating 


to the remittance of administrative service fees in certain 
circumstances, and redesignated former Subsections F 
and G as present Subsections D and E. 


ANNOTATIONS 


Provision sole authority for collecting fee and 
exclusive for agents. — Section 64-2-20, 1953 Comp. 
(similar to this section) authorized the.commissioner (now 
secretary) to establish a schedule of administrative ser- 
vice fees which may be collected by "agents" to defray the 
costs of operation of the "agents' offices and of rendering 
service to the public." This was the sole authority for the 
collection of this administrative service fee and was exclu- 
sive for those offices operated by appointed agents, 1959- 
60 Op. Att'y Gen. No. 60-189 (rendered under prior law), 

Authority of secretary to collect fees. — Legisla- 
ture expressly authorized commissioner (now secretary) 
to collect administrative fees, in addition to all other fees 
and taxes imposed. 1964 Op. Att'y Gen. No. 64-154 (ren- 
dered under prior law). 

Cannot charge fee for use of premises to exam- 
ine records, — The department (now division) may not 
charge private persons a rental fee for the use of depart- 
ment premises to examine and abstract public records. 
1968 Op. Att'y Gen. No. 68-90 (opinion rendered prior to 
addition of Subsection D). 

Cannot charge for use of files. — The department 
(now division) of motor vehicles may not impose a charge 
against private persons for use of files which are public 
records. 1968 Op, Att'y Gen. No. 68-90 (opinion rendered 
prior to addition of Subsection D). 


66-2-16.1. Veterans’ enterprise fund option. 


The vehicle registration form in use as of January 1, 2013 shall include.a check-off option for a 
driver who wishes to contribute to the veterans’ enterprise fund for a one-dollar ($1.00) or a five- 
dollar ($5.00). fee in addition to the registration fees required by the division. All fees collected 
from the check-off option shall be paid to the state treasurer to the credit of the veterans' enter- 
prise fund within two months of receipt. 


_ History: Laws 2012, ch. 8, § 1. Effective dates. — ees 2012, i 8, § 2 acne Laws 


“2012, ch. 8, § 1 effective January 1, 2013. 


66-2-17. Administrative hearing; procedure. 


A. Unless a more specific provision for review exists, any person may dispute. the denial of, or 
failure to either allow, or deny, any license, permit, placard or registration provided. for under the 
Motor Vehicle Code by filing with the secretary a written protest: against the action or inaction by 
the department. Every protest. shall identify the person and the action or inaction that is in-dis- 
pute, the grounds for the protest and the affirmative relief requested. The statement of grounds 
for protest shall specify individual grounds upon which the protest is based anda summary state- 
ment of the evidence expected to be produced supporting each ground asserted, if any; provided 
that the person may supplement the statement at any time prior to a hearing conducted on the 
protest pursuant to the. provisions of the Administrative Hearings Office Act [Chapter 7, Article 
1B NMSA 1978], The secretary may, in appropriate cases, provide for an informal conference be- 
fore the administrative hearings office sets a hearing of the protest. 

B. Any protest by a person shall be filed within thirty days of the date of the mailing or verbal 
notification of the action proposed to be taken by the department. If a protest is not filed within 
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the time required for filing a protest, the secretary may proceed with the action proposed by the 


department. 


History: Laws 1995, ch. 129, § 3; 2015, ch. 73, §.28. 

Cross references. — For Rules of Civil Procedure for 
the District Courts, see Rule 1-001 NMRA. 

For procedures governing administrative appeals to the 
district court, see Rule 1-074 NMRA. 

For scope of review of the district court, see Zamora 
v. Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 
(1995). 

The 2015 amendment, effective July 1, 2015, pro- 
vided that administrative hearings shall be conducted 
pursuant to the Administrative Hearings Office Act; in 
the catchline, after "procedure", deleted "appeals from sec- 
retary's decision and order; exhaustion of administrative 
remedies"; in Subsection A, after "action or inaction", de- 
leted "taken", after "any time prior to", deleted "any" and 
added "a" after ' ‘conducted on the protest", deleted "under 
Sedition D of this section" and added "pursuant to the 


provisions of the Administrative Hearings Office Act", and 
after "conference before"; deleted "setting" and added "the 
administrative hearings office sets"; in Subsection B, after 
"proceed with the action", deleted "or inaction"; and de- 
leted Subsections C through J. 


ANNOTATIONS 


Jurisdiction of proceeding for restoration. of 
driving privileges, — Because plaintiffs had never ap- 
plied for, much less been denied, a driver's license after 
expiration of the one-year revocation period, they failed 
to take the mandated administrative steps necessary to 
vest jurisdiction in the district court of their action seek- 
ing restoration of their driving privileges. Alvarez v, State 
Taxation and Revenue Dep't, 1999-NMCA-006, 126 N.M. 
490, 971 P.2d 1280. 


ARTICLE 3 


Registration Laws; Security Interests; Anti-Theft Provisions; 
Bicycles; Equipment; Unsafe Vehicles; Off-Highway Motor 
Vehicles; Other Vehicles 


Sec, 
Part 1. REGISTRATION, CERTIFICATES OF 


TITLE AND REGISTRATION PLATES 


GENERALLY 


66-3-1. Vehicles subject to registration; exceptions. 


66-3-1.1. Motor carriers required to register with the de- 
partment. 

66-3-1.2. Registration; declared gross weight. 

66-3-1.3. Unregistered foreign commercial motor carrier 
vehicle operations. 

66-3-1.4. Motorcycle endorsement not required for auto- 


cycle operation. 
66-3-2, Registration; trailers, semitrailers, pole trailers 
and freight trailers. 
66-3-2.1. Full reciprocity registration; application; fee; 
formula; payment. 


66-3-2.2. Registration and identification of vehicles reg- 
istered under the international registra- 
tion plan; fee; effect of registration. 

66-3-2.3. Full reciprocity registration; jurisdictions. 

66-3-2.4. Registration of additional motor vehicles. 

66-3-2.5. Withdrawal of fleet motor vehicles; notification; 
surrender of documents. 

66-3-2.6. Preservation of international registration plan 
records; audit. 

66-3-2.7. New registrant; estimated mileage. 

66-3-2.8. Fleet registration; denial. 

66-3-2.9. Relationship to other state laws. 


66-3-10. Department to issue certificate of title, evidence 
of registration, registration plate and vali- 
dation sticker; release of lien; odometer 
statement. 

66-3-2.11. Allocation registration; one-way rental fleet 
vehicles; allocation of vehicles; fee; identi- 
fication. 

66-3-3. Registration card; special plate or sticker; de- 
clared gross weight. 

66-3-3.1. Tax identification permit. 

66-3-4. Application for registration and certificate of ti- 
tle; nonrepairable vehicle certificate. 
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66-3-5. Uatineesios for specially constructed, 
structed or foreign vehicles. 

66-3-6. Temporary registration permits, demonstration 
permits and transport permits. 

66-3-7. Grounds for refusing, suspending or revoking 
registration or certificate of title. 

66-3-7.1. Registration if vehicle emission inspection test 
required; requiring a certificate; registra- 
tion in Class A counties. ' 

66-3-8. Examination of registration records and index of 
stolen and recovered vehicles. 

66-3-9, Registration indexes, 

66-3-10. Division to issue certificate of title and evidence 
of registration; release of lien; odometer 
statement. : 

66-3-10.1. Salvage vehicles; nonrepairable vehicles; cer- 
tificate of title; transfer of ownership. 

66-3-11. Director may authorize issuance of nonnegotia- 
ble certificates of title. 

66-3-12. Evidential value of certificate. 

66-3-13. Evidence of registration to be signed and exhib- 
ited on demand. 

66-3-14. Registration plates or validating stickers to be fur- 
nished by department; reflective material. 

66-3-14.1. County name stickers. 

66-3-15. Special registration plates; procedures; fee. 

66-3-15.1. Repealed. 

66-3-16. Distinctive registration plates; persons with sig- 
nificant mobility limitation; parking plac- 
ards. 

66-3-16.1. Prohibited acts; penalties. 

66-38-17. Registration plate; replacement of plate. 

66-3-18. Display of registration plates and temporary 
registration permits; displays prohibited 
and. allowed. 

66-3-19, , Renewal of registration; staggered period for ve- 
hicles; exception for manufactured homes 
and freight trailers; late registration. 


_ recon- 
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66-3-20. Renewal of registration; amie registered by 
declared gross weight. 
66-3-20.1. Providing for extended registration periods 
for certain motor vehicles; credit for unex- 
hi pired portion of fee. 


66-3-21. Vehicle exceeding declared gross cen pa 
66-83-22. Re-registration; change in declared gross weight. 
66-3-23. Notice of change of address or name. 

66-3-24. Lost or damaged certificates, registration evi- 
dence ‘or plates. 

66-3-25, Division may assign new identifying number. 

66-3-26. Repealed, 

66-3-27. Horseless carriage registration. i 

66-3-28. State government registration plates; issuance 
‘approved. 

66-3-29. Intrastate livestock haulers. 

66-3-30. School bus registration; renewal. 

Part 2. TRANSFER OF TITLE 
OR INTEREST 

66-3-101. Transfer by owner; recordation of mileage of 
vehicle; use of the plate and registration 
number on another vehicle. 

66-3-101.1. Terminal rental adjustment clauses; vehicle 
leases that are not sales nor create secu-: 
rity interests. 

66-3-102: Endorsement of assignment and warranty of title. 

66-3-103. New owner to secure transfer of registration 
and new certificate of title; time period; 
penalty. 

66-3-104. Use of plate and registration number on an- 
other vehicle; transfer of registration. 

66-3-105. Transfer by operation of law. 

66-3-106. Owner after transfer not liable for negligent 
operation. 

66-3-107. Duties of seller or transferor; additional du- 
ties of dealers; application for registration; 
penalty; mileage of vehicle. 

66-3-108. Transfer to dealers. 

66-3-109. Dealer's guarantee of title. 

66-3-110. When division to reregister vehicle and issue 
new certificate. 

66-3-111. Assignment by person holding lien, 

66-3-112. Release.by lienholder to owner, 

66-3-113. Failure to deliver certificate; penalty. 

66-3-114. Repealed. 

66-3-115. Notification forms; copies; resale of salvaged 
vehicle or motor vehicle. 

66-3-116, Title cancellation. 

66-3-117. Repealed. 

66-3-118. Manufacturer's certificate of origin; transfer of 
vehicle not previously registered. 

66-3-119. Vehicle to be dismantled. 

66-3-120, Transportation of certain vehicles; proof of 
ownership. 

66-3-121. Disposal of abandoned vehicle or motor vehicle. 

66-3-122. Registration effective after death of owner. 

66-3-123. Requirements of purchaser; forms; distribution. 

66-3-124. Department to provide forms. 

66-3-125, Restrictions upon licensees. 

66-3-126. Casual sales; place of sale; advertising; penalty. 

66-3-127. Warning of violation; removal of vehicle. 

Part 3. SECURITY INTERESTS 

66-3-201.' Filing security interests. 

66-3-202. Filing effective to give notice. 

66-3-203. Report of stored, unclaimed and unidentified 
motor vehicles. 

66-3-204. Property tax liens on manufactured homes; fil- 
ing; effect. 


66-3-412, 
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Part 4. NONRESIDENT OWNERS OF VEHICLES . 


66-3-301. Registration by nonresidents. 
66-3-302, Caravan fee. 
66-3-308. Registration by military personnel. 


Part 5. SPECIAL REGISTRATION PLATES 


66-3-401. Operation of vehicles under dealer plates. 

66-3-401.1. Use of vehicles with dealer plates by coaches 
and athletic directors. 

Application for dealer plates. 

Expiration of dealer plates. 

Dealer plates not transferable. 

Special plates for members of congress. 

Special registration plates for private vehicles. 

Special plates for private vehicles used in pub- 

lic service. 
66-3-407.1. Special registration plates. 


66-3-402. 
66-3-403, 
66-3-404. 
66-3-405. 
66-3-406, 
66-3-407. 


66-3-408. Special registration plates for recreational ve- 
hicles. « 

66-3-409, Special registration plates; medal of honor re- 
cipients. 

66-3-410. Repealed. 

66-3-411. Special registration plates; prisoners of war 


and surviving spouses; submission of 
proof; penalty. | 
Special registration plates; fifty percent or 
more disabled veterans; submission of 
proof; penalty. 
66-3-412.1. Special motorcycle registration plates for 
armed forces veterans. 


66-3-413. Special registration plates; national guard 
members, 

66-3-414. Special registration plates for purple heart 

* véterans: 

66-3-415. Special registration plates; Pearl Harbor survi- 
vors, 

66-3-416,, Special collegiate registration plate; proce- 
dures; fee. 

66-3-417. Radio station licensees; special registration 
plates; fee. 

66-3-418. Purpose. ; 

66-3-419. Special registration plates; armed forces vet- 
erans. 

66-3-420, Special children's artwork registration plate; 


procedures; fee. 

66-3-420,1, Motorcycle registration plates to benefit the 
children's trust fund; procedures; fee. 

Special registration plates; New Mexico rang- 
ers and New Mexico mounted patrol; sub- 
mission of proof; penalty. 

Special registration plates; firefighters and 
volunteer firefighters. 


66-3-421, 


66-3-422, 


66-3-423.. Year-of-manufacture license plates; . proce- 
dures; fees. 

66-3-424, Standardized special registration plates: with 
logos, 

66-3-424.1, Special registration plates for retired New 
Mexico letter carriers. 

66-3-424.2. Repealed. 

66-3-424.3, Special pet care registration plates. 

66-3-424.4, Standardized special registration plates; re- 
tired members of the New Mexico national 
guard. 

66-3-424,5, Special registration plates; New Mexico 

; members of the fraternal order of police. 

66-3-424.6, Special wildlife artwork registration plates; 
procedures; fee. 

66-3-424.7, Registration plates; members of the civil air 
patrol, New Mexico wing. 

66-3-424.8... Special route 66 commemorative registration 


plate. 
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66-3-424.9. Standardized special registration plates; re- 


tired firefighters. 

66-3-424.10. Special registration plates for armed forces 
retirees, 

66-3-424.11, Special registration kites for active duty 
uniform service members. 

66-3-424.12.. Special registration plates for search and 

- rescue members. 

66-3-424.13. Standardized special coatactieg street re- 
tired New Mexico state police officers. 

66-3-424.14. Special registration plates; New. Mexico 

Cis high sehool rodeo association, 
66-3-424.15. Special organ donation awareness registra- 
i tion plate; procedures; fee: 
66-3-424.16. Special registration plates; emergency med- 
ical technicians, 

66-3-424.17. Special patriot registration plate. 

66-3-424,18;'. Special registration plates for adoption 
awareness, 

66-3-424.19. Cumbres and Toltec scenic railroad special 
registration plate; procedures; fee. 

66-3-424.20. Special registration plates for women 
armed forces veterans. + 

66-3-424,21. Special motorcycle registration Sistsa for 

women armed forces veterans. 

66-3-424.22. Special breast, cancer,\awareness rogistra- 
tion plate, 

66-3-424.23. Special city of Las Cruces registration| plate 
procedures; fee; appropriation. 

66-3-424,.24. Registration plates; gold star families; sub- 


66-3-424.25, 
66-3-424.26. 
66-3-424.27. 
66-3-424,28. 


66-3-424,29, 
66-3-424.30. 


66-3-424.31, 
66-3-424.32, 


66-3-424.33, 
66-3-424.34, 


66-3-424.35. 


66-3-424,36. 
66-3-424.37, 
66-3-424.38. ” 


mission of proof; penalty... 

‘Special. commemorative: scouting registra- 
tion plate; procedures; fee. :- 

Special Santa Fe four hundredth anniver- 
sary registration plate, 

Special bass fishing registration plates; pro- 
cedures; fee... 

Standardized special registration plates; re- 
tired, New Mexico law enforcement officers. 

Special New Mexico state 4-H meee ration 
plate. 

Special farm and ranch community regis- 
tration plate, 

Special blood donor recognition registration 
plate. 


Special New. Mexico Amigos registration 


plate. 
Special autism awareness registration plate. 


Special New Mexico junior collegp registra-» 


tion plate: 


66- 3- 822. 


Honoring fallen officers special registration * 


plate. 
Off-highway motor vehicle paved road use 
vehicle plate. 


Special support of pollinator protection reg 


istration plate. 


Childhood cancer family support special 


registration plate. 


Part 6. ANTI-THEFT PROVISIONS 


66-3-501, 
66-3-502. 


66-3-503. 
66-3-504, 


Report of stolen and recovered vehicles or mo- 


tor vehicles, 


Reports by owners of stolen and recovered ve- 


_hicles or motor vehicles. 


Repealed. 


Recompiled. 

Recompiled. 

Recompiled. 

Altered vehicle identification numbers; contra- 
band. 

Recompiled. 


66-3-505. 
66-3-506. 
66-3-507. 


66-3-508, 


_66-3-838, 
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Part 7. MISCELLANEOUS PROVISIONS 
66-3-601 to 66-3-603. Repealed. aay 


66-3-604, 


66-3-701. 
66-3-702. 
66-38-7083, 
66-3-704,. 
66-3-705. 
66-3-706, 
66-3-707, 


66-3-801, 
66-3-802. 
66-3-803, 
66-3-804, 
66-3-805, 
66-3-806. 
66-3-807, 


66-3-808. 
66-3-809, 


66-3-810, 
66-3-811. 
66-3-812. 
66-3-813. 


Recompiled. 
Part 8. BICYCLES 


Bicycles; effect of regulations, 

Traffic laws apply to persons riding bicycles. 
Riding on bicycles. _ 

Clinging to vehicles. 

Riding on roadways and bicycle paths. 
Carrying articles, 

Lamps and other equipment on bicycles. 


Part 9. EQUIPMENT 


Equipment; prohibited acts. 

When lighted lamps are required. 

Visibility distance and mounted height of 
lamps. 

Headlamps on motor vehicles. 

Tail lamps. 


New motor vehicles to be equipped wie reflec- 


tors, 


Stop lamps and turn signals Sacaeds on desig- 


nated vehicles. 
Application of succeeding sections, 
Additional equipment required on: certain ve- 
__hicles. . 
Color of clearance lamps, side-marker lamps 
and reflectors, 


Lamps.and reflectors; truck tractors and road 


tractors. 

Lamps and.reflectors; large semitrailers,. full 
trailers and house trailers. 

Lamps .and, reflectors, small semitrailers, 
house trailers and trailers. 


66-3-814. -Lamps and reflectors, pole trailers. 

66-3-815. Lamps and_ reflectors, combinations in 
_driveaway-towaway operations. 

66-3-816. Mounting of ‘reflectors, clearance lamps and 


66-3-817, 
66-3-818. 


66-3-819. 
66-3-820. 
66-3-821, 


66- 3. 823, 
66-3-824, 
66-3-825, 
66-3-826,. 
66-3-827. 
66-3-828. 
66-3-829. 
66-3-830. 
66-3-831. 
66-3-832. 
66-3-833, 
66-3-834, 
66-3-835. 
66-3-836, 
66-3-837. 


side-marker lamps. 

Clearance lamps to indicate extreme viclths 
height and length. 

Side-marker lamps combined with clearance 
lamps. 

Combining tail and stop lamps. 

Lighting devices to be electric. 

Requirements for headlamps and auxiliary 
road-lighting lamps. 

Requirements for clearance, side-marker and 
other lamps. 

Obstructed lights not required. 

Lamp or flag on projecting load. 

Lamps on parked vehicles, 

Lamps on other vehicles and equipment. 

Spot lamps and auxiliary lamps. 

Signal lamps and signal devices. 

Additional lighting equipment... , 

Multiple-beam road-lighting equipment. 

Use of multiple-beam road-lighting equipment. 

Single-beam road-lighting equipment. 

Alternate road-lighting equipment. 

Number of driving lamps required or permitted, 

Special restrictions on lamps. 

Standards for lights on snow-remioval equipment. 

Selling or using lamps or equipment. 


Authority of director with reference to safety 
and lighting devices. 

Revocation of certificate of approval on safety 
and lighting devices, 

Brakes, 

Repealed, 


66-3-839, 


66-3-840, 
66-3-841. 
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66-3-842, Motoreycle maneuverability. 

66-3-843. Horns and warning devices. 

66-3-844. Mufflers; prevention of noise; emission control 
devices. 

66-3-845. Mirrors, . 

66-3-846, Windshields must be unobstructed and 
equipped with wipers; windows must be 
transparent; exception, 

66-3-846.1. Sun screening material on windshields and 
windows; requirements; violation; penalty. 

66-3-847. Restrictions as to tire equipment. 

66-3-848, Safety glazing materials in motor vehicles. 

66-3-849, Certain vehicles to carry flares or other warn- 
ing devices, 

66-3-850. Buses; additional emergency equipment. 

66-38-851, Meaning of term "motor vehicle" as used in 
Sections 66-3-852 through 66-3-857 NMSA 

1978; unattended vehicles. 

66-3-852, Stopped vehicles not to interfere with other 
traffic. 

66-3-853. Emergency signals; disabled vehicle. 

66-3-854, Emergency signals; stopped or parked vehicles. 

66-3-855, Emergency signals; flame producing. 

66-3-856. Emergency signals; dangerous cargoes. 

66-3-857. Red flags; stopped vehicles, 

66-3-858 to 66-3-872. Repealed. 

66-3-873. Formulation of rules and regulations govern- 
ing transportation of compressed gases 
and corrosive liquids. ; 

66-3-874. Safety belts required. ~ 

66-3-875. Safety belts; type and manner of installation. 

66-3-876 to 66-3-886. Repealed, 

66-3-887. Slow-moving vehicle identification. 

66-3- 888. Airbag violations. 

Part 10. UNSAFE VEHICLES 


66-3-901. Vehicles without required equipment or in un- 
safe condition. 


Part 11. OFF-HIGHWAY MOTOR VEHICLES 


66-3-1001. Short title. 

66-3-1001.1. Definitions, 

66-3-1002. Repealed. 

66-3-1003. Off-highway motor vehicles; registration. 
66-3-1003.1. Recompiled. 


Sec. 

66-3-1004. Registration certificate and nonresident per- 
mit fees; renewal; distribution of fees. 

66-3-1004.1. Repealed. 

66-3-1005. Exemptions. 

66-3-1006. Grounds for refusing registration or certifi- 
cate of title. 

66-3-1007. Evidentiary value of certificate of title. 

66-3-1008. Validating stickers to be furnished by divi- 
sion. 

66-3-1009. Repealed. 

66-3-1010. Licensing. 

66-3-1010.1. Off-highway motor vehicle safety training 
organization; approval and certification. 

66-3-1010.2. Off-highway motor vehicle safety permit; 
requirements; ‘issuance.66-3-1010.2. Off- 
highway motor vehicle safety permit; re- 
quirements; issuance. 

66-3-1010.3. Operation and equipment; safety require- 
ments. 

66-3-1010.4. Safety helmet; civil liability. 

66-3-1010.5.. Requirements of dealers to distribute safety 
information. 

66-3-1011. Operation on streets or highways; prohibited 

areas. 

66-3-1012. Driving of off-highway motor boat oa adja- 
cent to highway. 

66-3-1013. Liability; local registration prohibited. 

66-3-1014. Accidents and accident reports. 

66-3-1015. Enforcement. 

66-3-1016. Repealed. 

66-3-1017. Off-highway motor vehicle <a board 
created; members; compensation. 

66-3-1018. Department; powers and duties, 

66-3-1019. Fund created; disposition. : 

66-3-1020. Penalties. 

66-3-1021. Legislative oversight. 


Part 12. OTHER VEHICLES 


66-3-1101. Mopeds; standards; operator requirements; 
application of Motor Vehicle Code. 

66-3-1102. Electric personal assistive mobility devices; 
standards; operator requirements; applica- 
bility; penalties. 

66-3-1103. Neighborhood electric cars. 


PART 1 


REGISTRATION, CERTIFICATES OF TITLE AND 
REGISTRATION PLATES GENERALLY © 


66-3-1. Vehicles subject to registration; exceptions. 


A. With the exception of vehicles identified in Subsection B of this section, every motor vehicle, 
manufactured home, trailer, semitrailer and pole trailer when driven or moved upon a highway 
and every off-highway motor vehicle is subject to the registration and certificate of title provisions 


of the Motor; Vehicle Code except: 


(1) ‘any such vehicle driven or moved upon a highway in conformance with the provisions 
of the Motor Vehicle Code relating to manufacturers, dealers, lien-holders or nonresidents; 
(2) any such vehicle that is driven or moved upon a highway only for the purpose of cross- 


ing the highway from one property to another; 


(3) an implement of husbandry that is only incidentally operated or moved upon a highway; 


.(4) special mobile equipment; 


(5) avehicle that is propelled exclusively by electric power obtained from overhead trolley 


wires though not operated upon rails; 
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(6). afreight trailer if it is: 
(a) properly registered in another state; © 
(b) _ identified by a proper base registration plate that is ane a nes LOR and 
(c) identified by other registration documents that are in the possession of the opera- 
tor and exhibited at the request of a police officer; 
(7) a freight trailer or utility trailer owned and used by: 
(a) a nonresident solely for the transportation of farm products purchased by the non- 
resident from growers or producers of the farm products and transported in the trailer out of the state; 
(b) a farmer or.a rancher who transports to market only the produce, animals or fowl 
produced by that farmer or rancher, or who transports back to the farm or ranch supplies for use 
thereon; or : | 
-(c) a person who Saas animals to and from fairs, rodeos or other places, except 
racetracks, where the animals are exhibited or otherwise take part in performances, in trailers 
drawn by a motor vehicle or truck of less than ten thousand pounds gross vehicle weight rating 
bearing a proper registration plate, but, in no case shall the owner of an unregistered trailer de- 
scribed in this paragraph perform such uses. for hire; 
(8) a moped; 
(9) anvelectric personal assistive ee device; 
(10) a vehicle moved on a highway by a towing service as defined in Section 59A-50-2 
NMSA 1978; and 
(11) an off-highway motor vehicle exempted pursuant to Section 66-3-1005 NMSA 1978. 
B. A certificate of title required pursuant to Subsection A of this section is not required for a 
vehicle of a type subject.to registration owned by: 
(1) the government of the United States; or 
(2) acarrier that is from a jurisdiction that is not a participant in the International Fuel 
Tax Agreement, that is authorized by the United States: government or an agency of the United 
States government to conduct cross-border operations beyond the commercial border zone pursu- 
ant to the provisions of the North American Free Trade Agreement and that identifies New Mexico 
as the carrier's base jurisdiction. 
C. A person who violates the provisions of this section is guilty of a pen ity assessment misde- 
meanor. A person charged with violating this section shall not be convicted if the person produces, 
in court, evidence of compliance valid at the time of issuance of the citation. 


History: 1953 Comp., § 64-3-1, enacted by Laws zone pursuant to the provisions of the North American 
1978, ch, 35, § 21; 1999, ch. 227, § 1; 2001, ch. 158, § 1; Free Trade Agreement, and that identified New Mexico as 
2007,.ch. 319, § 18; 2007, ch. 320, § 1; 2013, ch. 204, §.1; the carrier's base jurisdiction. 

2018, ch. 74, § 6. The 2001 amendment, effective June 15, 2001, added 

Cross references. — For general definitions appli- Paragraph A(8). 
cable to this section, see 66-1-4 to 66-1-4.20 NMSA 1978, The 1999 amendment, effective July 1, 1999, in Sub- 

For definition of "special mobile equipment", see 66-1- section A, substituted "is subject to" for "shall be subject 
4.16 NMSA 1978, to", redesignated the ending language of Subsection A as 

For fraudulent applications, see 66-8-1 NMSA 1978. Subsection A(1) which now reads "any such vehicle driven 

For false or improper use of evidences of registration, or moved upon a highway in conformance with the provi- 
see 66-8-2, 66-8-3 NMSA.1978. sions of the Motor Vehicle Code relating to manufacturers, 

For revocation or suspension of registration, see 66-8-4 dealers, lien-holders or nonresidents"; redesignated Sub- 
to 66-8-6 NMSA 1978, sections B to E as Subsections A(2) to A(5), added Sub- 

The 2018 amendment, effective July 1,.2018, reduced sections A(6) and A(7), redesignated former Subsections F 
the penalty to a penalty assessment misdemeanor any and G as Subsections B and C, and made stylistic changes. 
violation of the provisions of this section; and in Subsec- 
tion C, after "guilty of a", added "penalty assessment", and ANNOTATIONS 


after "misdemeanor", deleted "as provided in Section 66- 
8-7 NMSA 1978". 

The 2013 amendment, effective July 1, 2013, provided 
that a person cited for no registration shall not be con- 
victed if the person produces evidence of compliance in 
court; and added Subsection C. 


I. GENERAL CONSIDERATION. 

Il. MANUFACTURERS, DEALERS AND NONRESI- 
DENTS. 

IIT. CROSSING HIGHWAY. 

IV. IMPLEMENTS OF HUSBANDRY. 


. ‘ . \ SPECIAL MOBILE EQUIPMENT. 
The 2007 amendment, effective April 2, 2007, pro- V. 
vided that a certificate of title is not required for a vehicle VI. HOUSE TRAILERS. 
owned by a carrier that is from a jurisdiction that is not a I. GENERAL CONSIDERATION. 
participant in the International Fuel Tax Agreement, that 
is authorized by the United States government to conduct Lessee driving unregistered vehicle. — Even if a 
cross-border operations beyond the commercial border lessee is not responsible for the registration of a vehicle, it 
253 
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would be unlawful for him to drive the vehicle on the New 
Mexico highways if it was not registered. 1969 Op. Att'y 
Gen, No, 69-95. 

No impoundment of vehicle as security for fine. 


MOTOR VEHICLES: ” 


— A motor vehicle being driven by a person charged with 


violation of the registration laws may not be impounded 


and held as security for the fine, 1953-54 Op. Att'y Gen, _ 


No, 53-5732. 


‘Registration of "go-carts", — The self-propelled "go-), 


cart" was a motor vehicle within the intendment of Sec- 
tion 64-1-6, 1953 Comp. (similar to Section 66-1-4.19 
NMSA 1978) and was, therefore, subject to registration 
pursuant to Section 64+3-2, 1953 Comp. (similar to this 
section) if it was "driven or moved upon a highway." 1964 
Op, Att'y Gen. No. 64-148, 

Push mobiles. — Go-carts’ which were not self- 
propelled but were used as a “push mobile" were "devices 
moved by human power" expressly excepted from the defi- 
nition of "vehicle" in Section 64-1-6, 1953 Comp. (similar 


66-3-1 


agricultural purposes, would fall within’ Section 64-3-2, 
1953 Comp. (similar to this. section), Such a vehicle is sub- 
ject to registration if used upon the highways, provided, 
of course, that such vehicle meets the specifications per- 
taining to width, height, length, etc. Such a vehicle can 
be used exclusively on one's property and not used on the 
highway and be exempt from registration. 1955-56 Op. 
Att'y Gen. No. 56-6429. ~ 

- Pickup ‘truck per se’is not/an implement of hus- 
bandry but. could possibly be so used and be exempt from 
registration. However, if the same.is operated on the high- 


’ ways more than just to cross a highway in moving from 


to Section 66-1-4.19 NMSA 1978) and, therefore, not sub- ° 


ject to registration pursuant to Section 64-3-2, 1953 Comp. 
(similar to this section). 1964 Op, Att'y Gen. No. 64-148. 


II. MANUFACTURERS, DEALERS AND 
NONRESIDENTS. 


Nonresident students. — Motor vehicles that are 
used or operated in New Mexico for more than 30 days 
by college students who pay nonresident tuition but who 
are not gainfully employed in New Mexico are subject to 
registration in New Mexico even though the owner of the 
motor vehicle resides outside New Mexico and has regis- 


tered the motor vehicle in his state of residency. 1968 Op. 


Att'y Gen. No. 68-16. 


Military personnel, — The Soldiers’ and Sailors! Civil | 


Relief Act (now Servicemembers Civil Relief Act), as ap- 
plied to motor vehicle registration fees, supersedes the 
New Mexico law on the subject and the New Mexico law 
has absolutely no application to persons subject to and 
who are beneficiaries, of the Soldiers’ and Sailors’ Civil 
Relief Act (now Servicemembers Civil Relief Act). There- 
fore, unless a definite indication is made by the soldier or 
sailor that he has changed his domicile and fully intends 
that New Mexico be his domicile, and unless that intent is 
so expressed or unless the person is. using the automobile 
in his trade or business, New Mexico has no authority to 
require the registration of his motor vehicle in this state. 
1953-54 Op. Att'y. Gen, No. 63-5661... 


IIT. CROSSING HIGHWAY. 


Crossings within exemption. — The legislature in- 
tended that where the crossing required a movement on 
a highway of more than a relatively short distance, that 
the exemption should not apply since a person then would 
be obtaining a use of the highway for which a registration 
fee should be exacted. 1955-56 Op. Att'y Gen. No. 56-6429. 

Logging truck. — A truck used for logging purposes 
only is subject to the registration and certificate of title 
provisions of the Motor Vehicle Act unless it is not moved 
on the highway except to cross it, 1959-60 Op. Att'y Gen. 
No. 60-178. 

Snowmobiles. — Snowmobiles, which are occasionally 
used to cross highways, are not required to be titled and 
registered. 1967 Op. Att'y Gen. No. 67-76, 


IV. IMPLEMENTS OF HUSBANDRY. 


Farm tractors, wagons, and movable implements 
such as cultivators, combines, etc., are certainly exempt and 
other vehicles which do not meet the qualifications for regis- 
tration are exempt. 1955-56 Op, Att'y Gen. No. 56-6429. 

Vehicle used as implement exclusively on one's 
property. — A vehicle which is used as an implement 
of husbandry, but which is not specifically designed for 
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one property to another, it would be subject to registra- 
tion,’ 1955-56 Op. Att'y Gen. No. 56-6429. 
Fertilizer tank trailers which are towed to fields. 


‘— Four wheel fertilizer tank trailers, which are six or 


seven feet long, have a capacity of 500 or 600 gallons, and 
are loaded: from, large stationary tanks at the suppliers 
and then towed to points where commodity is to be used, 
where the tank is left at the delivery point until the com- 
modity has been used, are subject to motor vehicle licens- 
ing in New Mexico. 1967 Op. Att'y Gen. No, 67-73. 


» V.SPECIAL MOBILE EQUIPMENT. 


~ The "mole" cannot be classified as a vehicle under the 
Motor Vehicle Code because it is not a device upon, or 
by which, persons or property may be transported upon 
a highway. Gibbons & Reed Co. v, Bureau of Revenue, 
1969-NMSC-096, 80°N.M. 462, 457 P.2d 710. 

Vehicle designed exclusively for transporting 
well drilling equipment. — While it is true that a "well 
servicing unit" is not included in the statutory definition 
of special mobile equipment, it would appear that the 
unit was designed solely and exclusively for the: purpose 


of transporting the particular machinery for which it is 


designed and. for the. accommodation of driver for the 
same. It is not designed primarily for the transportation 
of persons or property save as an incident of its use at an 


appropriate location. A well servicing unit.is within) the 


general terms of "special mobile equipment." 1957- 58 Op. 
Att'y Gen. No. 58-115. 

Trailer equipment used on highway only inciden- 
tally. — Although any exemption under the 1953 Motor 
Vehicle Code can only be determined by a court of com- 
petent jurisdiction upon a proper complaint of the law 
enforcement agency observing the use of. the vehicle in 
question, motor vehicular equipment consisting of a trac- 
tor which hauls a trailer which is well drilling apparatus, 
the tractor equipment would not be considered exempt as 
well drilling apparatus, but the trailer equipment, if being 
used upon the highway only incidentally to the function of 
digging wells, would be exempt from “ir galrigdeans 1953-54 
Op. Att'y Gen. No. 54-5906, 

Special vehicle hauling 6xobpitdnh! load on high- 
ways. — A special motor vehicle rented by a New Mexico 
firm from an Arizona company and used to haul an excep- 
tional load over New Mexico roads was not "special mobile 
equipment," despite the fact that it was not normally used 
for transportation of property over highways. 1969 Op. 
Att'y Gen. No. 69-95; * 

Trenching machine conforming to highway op- 
eration requirements, — A trenching machine which is 
mounted upon a regular truck chassis and which is de- 
signed for ready and easy use upon the state highways of 
New Mexico and conforms with the requirements of the 
New Mexico state highway department for operation upon 
the highways is not exempt eS régistration, 1953-54 Op. 
Att'y Gen. No. 53-5735. 


VI. HOUSE TRAILERS, 


House trailers owned by nonmilitary personnel. 
— The language of the statute covering house trailers is 
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unequivocal, Nonmilitary personnel’ owning such a ve- Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 

hicle must either have current plates from another state Jur, 2d Automobiles and Highway Traffic §§ 75 to 84. 

or country or be'currently registered in New Mexico re- Validity of motor vehicle registration laws applied to 

gardless of intended use so long as they maintain their corporation domiciled in state but having branch trucking 

characteristic of being a mobile home. 1959-60 Op. Att'y bases in other states, 16 A.L.R.2d 1414. 

Gen. No. 59-538. ©» >» Lack of automobile registration as evidence of negli- 
House trailers owned by military personnel. — gence, 29 A.L.R.2d 963. 

House trailers owned by military personnel and located What constitutes farm vehicle, construction equipment, 

on non-federal reservations are required to display cur- or vehicle temporarily on highway exempt from registra- 

rent license plates issued by their place of residence or tion as motor vehicle, 27 A.L.R.4th 843. 

domicile. 1965 Op. Att'y Gen. No. 65-131. 60 C.J.S. Motor Vehicles § 58. 


66-3-1.1. Motor carriers required to register with the department. 


A. All motor carriers desiring and eligible for annual registration provisions relating to the 
international registration plan shall register their vehicles with the department. The department 
shall register all motor carriers who satisfy all New Mexico requirements relating to motor carri- 
ers, but may refuse to register any vehicle subject to the federal heavy vehicle use tax imposed by 
Section 4481 of the United States Internal Revenue Code of 1986 without proof of payment of such 
tax in the form prescribed by the secretary of the treasury of the United States, Registration of 
motor carrier vehicles with the department shall remain in force during the calendar registration 
year as specified in Section 66-3-2.1 NMSA 1978 unless suspended or canceled by the department 
for noncompliance with any New Mexico motor vehicle or motor carrier requirements. 

B. In addition to the provisions of Subsection A of this section, motor carriers operating vehicles 
subject to the weight distance tax pursuant to the Weight Distance Tax Act [Chapter 7, Article 15A 
NMSA 1978] or vehicles subject to special fuel user permit requirements pursuant to the Special Fu- 
els Supplier Tax Act [Chapter 7, Article 16A NMSA 1978] shall apply for a tax identification permit. 


History: 1953 Comp., § 64-34-14, enacted by Laws The 2007 amendment, effective July 1, 2007, added 
1978, ch. 18, § 1; 1984 (1st S.S.), ch. 9, §.1; 1992, ch. 106, the reference to Section 66-3-2,1 NMSA 1978. 
§ 6; 1993, ch. 294, § 4; 1978 Comp., § 65-1-12, recom- The 1993 amendment, effective July 1, 1993, inserted 
piled as 1978 Comp., § 66-3-1.1 by Laws 1998 (1st S.S.), "Supplier" near the end of Subsection B. 
ch. 10, § 10; 2007, ch. 209, § 4; 2015, ch. 9, § 2. The 1992 amendment, effective July 1,:1992, substi- 
Repeals and reenactments. — Laws 1978, ch. 18, § 1, tuted "department" for "division" in the section catchline; 
repealed 64-34-14, 1953 Comp. (former 65-1-12 NMSA designated the formerly undesignated provisions as Sub- 
1978), relating to registration requirement for motor car- section A; in Subsection A, deleted the former second sen- 
riers, and enacted a new 65-1-12 NMSA 1978, tence, which read: "In addition; motor carriers operating 
Laws 1998 (1st S.S.), ch. 10, § 10, recompiled former 65- vehicles subject to use fee requirements set forth in Sec- 
1-12 NMSA 1978, relating to the requirement that motor tion 66-6-28 NMSA 1978 or vehicles subject to special fuel 
carriers register with the department, as 66-3-1.1 NMSA user permit requirements shall register their vehicles with 
1978, effective July 1, 1998. the division", substituted "Internal Revenue Code of 1986" 
Cross references. — For Section 4481 of the United for "Internal Revenue Code of 1954" in the second sen- 
States Internal Revenue Code of 1986, see 26 U.S.C. § 4481. tence, and substituted "department" for "division" several 
The 2015 amendment, effective July 1, 2015, provided times throughout the subsection; and added Subsection B. 


for the registration of motor carriers desiring to comply 


with, and eligible for registration provisions relating to, ANNOTATIONS 

the international registration plan; in Subsection A, after Am. Jur, 2d. A.L.R. and C.J.S. references. — 13 Am. 
"registration provisions relating to", deleted "proportional Juned Garritan 88 75, 76, 100 to 104, r 

registration or full reciprocity" and added "the interna- 60 C.J.8. Motor Vehicles 88 101 to 103. 

tional registration plan", and after "Section", deleted "65- 

1-13 or". 


66-3-1.2. Registration; declared gross weight. 


Except as otherwise provided by law, the division shall register each truck, truck tractor, road 
tractor and bus required to be registered under the international registration plan or reciprocal 
agreements with other jurisdictions for a declared gross weight not to exceed the legal limitation 
established by this state. 


History: 1953 Comp., § 64-34-28, enacted by Laws Recompilations. — Laws 1998 (1st S.S.), ch. 10, § 10, 
1972, ch. 7, § 50; § 1977, ch. 250, § 131; 1978 Comp., recompiled former 65-1-37 NMSA 1978, relating to pro- 
§ 65-1-37, recompiled as 1978 Comp., § 66-3-1.2 by portional registration or reciprocal agreements with 
Laws 1998 (1st S.S.), ch. 10, § 10; 2015, ch. 9, § 3. other jurisdictions for a declared gross weight, as 66-3-1.2 


NMSA 1978, effective July 1, 1998. 
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The 2015 amendment, effective July 1, 2015,:pro- proportional registration for a declared gross weight; after 
vided for vehicle registrations under the international "registered under the", deleted "proportional registration" 
registration ais for a declared gross bi io and remioved and added aesbraational registration plan". 


66-3-1.3. Unregistered Pketas commercial motor carrier vehicle 
operations. , 


A. As used in this section: . 

(1) "foreign commercial motor carrier vehicle" means a commercial motor carrier vehicle 
as defined in Subsection C of Section 65-1-2 NMSA 1978 that is titled and licensed in a jurisdiction 
other than New Mexico; 

(2) "registrant" means the person accepting financial ‘responsibility for agentes, of all fees 
and taxes that become due as a result of vehicle operations. Financial responsibility is pers to 
the person named on the registration application; 

(3). ."short-term" means for a tenon of more' than forty-eight hours pare less than one hun- 
dred eighty days; 

(4) ."short-term registration" means meeting all registration; licensing posting of security 
and: taxation requirements as provided in this section; and 

(5) “unregistered” means a foreign commercial motor carrier vehicle not registered with the 
department under the provisions of Section 65-1-12 NMSA 1978, Subsection B of Section 66-3-5 NMSA 
1978 and, if applicable, the tax-excluded user permit provisions of Section 7-16-6 NMSA 1978. 

B. The owner of a foreign commercial motor/carrier vehicle that is to be operated within the 
state on a short-term basis shall comply with the short-term registration provisions as provided in 
this section before operating the vehicle upon the highways of New Mexico. If an owner or opera- 
tor of a foreign commercial motor carrier vehicle does not comply with the short-term registration 
provisions as provided in this section, the owner or operator shall: 

(1) stop at a port of entry:and pay all applicable fees and taxes on a trip basis in accor- 
dance with normal fee and tax schedules applicable to unregistered vehicles; or 

(2) register with the department in accordance with all registration and PORTA require- 
ments as specified by this section. 

C. Any owner or operator electing to register a foreign commercial wetaR carrier vehicle with 
the department on a short-term basis shall meet the following requirements before operating that 
vehicle upon the highways of New Mexico: 

(1) file with the department a short-term registration application that provides the follow. 
ing information for each commercial motor carrier vehicle to be operated under this section: 

(a) base state; 

(b) unit number; 

(c) year and make of vehicle; 

(d) vehicle serial number; 

(e) declared gross weight; 

(f) type of fuel; 

(g) mame and complete address of the registrant; ' 

(h) individual vehicle highway miles and miles per gallon for each wehicll registered 
under this section; and 

(i) proof of financial responsibility as cee in the Motor Lo ead TG ne oR 1- 1 
NMSA 1978]; 

(2) remit with the application the ReeHainAnEP fees as specified i in Subsection B of 66-6-4 
NMSA 1978; and 

(3). file with the application cash security in the amount of three times the estimated use 
fee and special fuels tax due at the current tax rates. 

D. Upon receipt of an application, fees and security pursuant to Subsection C of this section, 
the department shall issue to the applicant a short-term registration plate and. registration 
document for each foreign commercial motor carrier vehicle. The registration plate shall display 
the expiration date of the short-term registration period and shall be affixed to the front passen- — 
ger windshield of the foreign commercial motor carrier vehicle, and the registration document 
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shall be carried in the vehicle during the period of operation in New Mexico. The department 
shall provide to the applicant weight distance and special fuels tax reporting forms on which the 
applicant shall report and pursuant to which the applicant shall pay weight distance and special 
fuels taxes upon‘actual miles operated and gallons consumed, atthe rates‘and in the manner 
established by the Weight Distance Tax Act [7-15A-1 NMSA 1978] and the Special Fuels Tax Act 
[7-16A-1 NMSA 1978]. The department may assign the one-way. haul-use fee rate pursuant. to 
Section 7-15A-6 NMSA 1978 provided the conditions of that section are met by the:applicant:. 

E. The failure of any owner to comply with the requirements of this section is a misdemeanor, 
and the department or its authorized agent may detain any vehicle until all fees and taxes are 
paid and all requirements of this section are met. 

F. Within twenty days after the conclusion of the short-term registration period, the registrant 
shall file with the department the required tax report along with payment of all weight.distance 
tax and special fuels tax due. Upon-verification of accurate reporting and payment, the depart- 
ment shall refund the security previously filed by the registrant. 

G. In the event the registrant fails to submit the required tax report within twenty days as 
specified in Subsection F of this section, the registrant shall forfeit, the full amount of security 
required under this section. 

H. Any foreign commercial motor carrier vehicle to be operated i in excess of one hundred eighty 
days shall comply with all registration requirements for commercial motor carrier vehicles titled 
and licensed in New Mexico. 


History: 1978 Comp., § 65-5-4, enacted by Laws 1983, 
ch, 142, § 3; 1992, ch. 106, § 21; recompiled as 1978 
Comp., § 66-3-1.3 by Laws 1998 (1st S.S.), ch. 10, § 10. 

Recompilations. — Laws 1998 (1st S.S.), ch. 10, § 10, 
recompiled. former 65-5-4 NMSA 1978, relating to unreg- 
istered foreign commercial motor carrier vehicle opera- 
tions; as 66-3-1.3 NMSA 1978, effective July 1, 1998. 


The 1992 amendment, effective July 1, 1992, inserted 
"commercial motor carrier" in Subsection A(1); rewrote 
Subsection D; substituted "weight distance tax" for "use 
fees" in the first sentence of Subsection F;..substituted 
"department" for "division" several times throughout the 


~~ section; and made minor stylistic changes throughout the 


section.: 


66-3-1.4. Motorcycle endorsement not required for autocycle operation. 


Autocycles shall be registered as motorcycles and proof of financial responsibility may charac- 
terize them as motorcycles, but a driver ge not be required to have a SEDI CY EE endorsement to 


nat an autocycle. 


History: Laws 2015, ch. 53, § 1. 
Effective dates. — Laws 2015, ch. 53.contained no ef. 
fective date provision, but, pursuant to N.M. Const., art. 


f 


IV, § 23, was pel on June 19,.2015, 90 days after the 
adjournment of the legislature. 


66-3-2. RSGTERABH: trailers, semitrailers, pole trailers pea freight — 


trailers. 


A. The matdt transportation aftbioit of the depavemetit of public safety ney the motor vehicle 
division of the taxation and revenue,department, according to their appropriate jurisdictions, shall 
grant permanent registration to freight trailers subject to registration and may grant permanent 
registration to utility trailers not used in commerce whose gross vehicle weight is less than six 
thousand one pounds upon application and payment of the fee required by Section 66-6-3 NMSA 
1978. The registration shall expire, however, upon the transfer of title or interest in the vehicle, at 
which time the vehicle shall be reregistered. 

B. In registering trailers, semitrailers and pole trailers, the motor transportation division and 
the motor vehicle division may require such information and documents and may make such tests 
and investigations as they deem-necessary and practicable to,determine:or to verify the empty 
weights and gross vehicle weights and to ensure that the vehicles may be safely and legally oper- 
ated upon the highways of this state. 


History: 1953 Comp., § 64-3-2, enacted by Laws 
1978, ch. 35, § 22; 1999, ch. 227, § 25 2007, ch. 319, § 14. 


Cross references. — For penalty for fraudulent appli- 
cations, see 66-8-1 NMSA 1978, 
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66-3-2.1 


The 2007 amendment, effective June 15, 2007; re- 
vised the descriptions of the motor transportation division 
of the department of public safety and the motor vehicle 
division of the taxation and revenue department. 

The 1999 amendment, effective July 1, 1999, in Sub- 
section A, inserted "subject to registration and may grant 
a permanent registration to utility trailers not used in 
commerce whose gross vehicle weight is less than six 
thousand one pounds" and substituted "66-6-3 NMSA 


MOTOR VEHICLES 


66-3-2.2 


1978" for "64-6-3 NMSA 1953 when according to Subsec- 
tion B of this section registration is required" in the first 
sentence; deleted former Subsection B and redesignated 
former Subsection C as Subsection B; in Subsection B, 
substituted "the divisions" for "the motor vehicle and mo- 
tor transportation divisions" and made stylistic changes; 
and in Subsection B(3), substituted "all registration and 
registration plates in the fleet" for "all registrations in the 
fleet". 


66-3-2.1. Full reciprocity registration; application; fee; formula; 


-_payment. 


A. Any owner, except an owner of a one-way rental fleet, may, in lieu of registration of vehicles 
under the provisions of Sections 66-6-3 and 66-6-4 NMSA 1978, register for operation in this state 
by filing an application with the division that shall contain the following information and such 
other information pertinent to vehicle registration as the division may require: 

(1) total miles, which is the total number of miles operated in all jurisdictions during the 
required reporting period by the motor vehicles in the fleet during that year; and 

(2) a description and identification of each motor vehicle of the fleet that is to be operated 
in this state during the registration year for which international registration plan registration is 


requested. 


B. The application for each carrier shall be supported, at the time and in the manner ‘Sei sa 
by the division, by a fee payment computed as follows: 
(1) divide thes sum.of in-state miles by total international registration plan registered ve- 


hicle miles; 


(2) determine the total amount necessary under Sections 66-6-3 and 66-6-4 NMSA 1978 
to register each vehicle for which international registration plan registration is requested, based 
on the regular annual fees or applicable fees for the unexpired portion of the registration year; 


and 


(3) multiply the sum obtained under Paragraph (2) of this subsection by the fraction ob- 


tained under Raragvepp (1) of this subsection. 


History: 1953 Comp., § 64-84-14.1, enacted by Laws 
1978, ch. 17, § 1; 1988, ch. 24, § 2; 1978 Comp., § 65- 
1-13, recompiled as 1978 Comp., § 66-3-2.1 by Laws 
1998 (1st S.S.), ch. 10, § 10; 2015, ch. 9, § 4. 

Repeals and reenactments. — Laws 1978, ch. 17, § 1, 
repealed 64-34-14.1, 1953 Comp. (former 65-1-13 NMSA 
1978), relating to proportional registration of fleets, and 
enacted a new 65-1-138 NMSA 1978. 

Laws 1998 (1st §.S.), ch. 10; § 10, recompiled former 65- 
1-13 NMSA 1978, relating to proportional registration of 
fleets, as 66-3-2.1 NMSA 1978, effective July 1, 1998. 

The 2015 amendment, effective July 1, 2015, pro- 
vided for full reciprocal agreement registrations under 
the international registration plan and removed propor- 
tional agreement registrations; in the catchline, deleted 
"proportional registration of fleets" and added "full reci- 
procity registrations"; in the introductory paragraph of 
Subsection A, after "one-way rental fleet,", deleted "en- 
gaged in operating one or more fleets”, after "register", 
deleted "each fleet", and after "division", changed "which" 


to "that"; in Subsection A, Paragraph (1), after "total", 
deleted "fleet", and after "during the", deleted "preced- 
ing year" and added "required reporting period"; deleted 
former Subsection A, Paragraph (2), and redesignated 
former Paragraph (3) as Paragraph (2), and after "fleet", 
changed "which" to "that", and after "which", deleted 
"proportional fleet" and added "international registra- 
tion plan"; in the introductory paragraph of Subsection 
B, after "each", deleted "fleet" and added "carrier"; in 
Subsection B, Paragraph (1), after "total", deleted "fleet" 
and added "international registration plan registered ve- 
hicle"; and in Subsection B, Paragraph (2), after "vehicle", 
deleted "in the fleet", and after "which", bisa "interna- 
tional registration plan", 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 


~ Jur, 2d Adkontopites and Highway Traffic 8§ 76 to 78; 13 


Am. Jur. 2d Carriers § 75. 


66- 3-2.2. Registration and identification of vehicles registered 
under the international registration plan; fee; effect of 


registration. 


A. The division shall register the vehicles so described and identified in an application and 


may issue a registration plate or a distinctive sticker or other suitable identification device for 
each vehicle described in the application upon payment of the appropriate fees for the application. 
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The registration card shall bear upon its face information required by the division to identify it 
as a qualified registered vehicle under the international registration plan and other information 
required by law and regulation and shall be carried in the vehicle at all times. 

B. Vehicles so registered and identified shall be deemed to be fully registered in this state for 
any type of movement or operation, provided that all other state requirements have been met. 


History: 1953 Comp., § 64-34-14.2, enacted by Laws 
1972, ch. 7, § 34; 1977, ch. 250, § 112; 1988, ch. 24, § 3; 
1978 Comp., § 65-1-14, recompiled as 1978 Comp., 
§ 66-3-2.2 by Laws 1998 (1st S.S.), ch. 10, § 10; 2015, 
ch. 9, § 5. 

Recompilations. — Laws 1998 (ist S.S.), ch. 10, 


§ 10, recompiled former 65-1-14: NMSA 1978, relat-» 


ing to registration and identification of proportionally 
registered vehicles, as 66-3-2.2 NMSA 1978, effective 
July 1, 1998. 


The 2015 amendment, effective July 1, 2015, pro- 
vided for registration and identification for vehicles reg- 
istered under the international registration plan; in the 
catchline, after "identification of", deleted "proportionally 
registered", and after "vehicles", added "registered under 
the international registration plan"; in Subsection A, after 
"identified", added "in an application", after "qualified", 
deleted "proportionally", and after "vehicle", added "under 
the international registration plan"; and in Subsection B, 


deleted "Fleet" preceding "Vehicles". 


66-3-2.3. Full reciprocity registration; jurisdictions. 


The right to the privileges and benefits of registration under the international registration plan 
extended by Sections 66-3-2.1 through 66-3-2.10 NMSA 1978 or by any contract, agreement or 
declaration made accordingly shall be subject to the condition that each vehicle registered in this 
state shall also be properly registered in all other jurisdictions during the registration period. 


History: 1953 Comp., § 64-34-14,3, enacted by Laws 
1972, ch. 7, § 35; 1988, ch. 24, § 4; 1978 Comp., § 65- 
1-15, recompiled as 1978 Comp., § 66-3-2.3 by Laws 
1998 (1st S.S.), ch. 10, § 10; 2015, ch. 9, § 6. 

Recompilations. — Laws 1998 (1st S.S.), ch. 10, $ 10, 
recompiled former 65-1-15 NMSA 1978, relating to pro- 
portional registration in other jurisdictions, as 66-3-2.3 
NMSA 1978, effective July 1, 1998. 

The 2015 amendment, effective July 1, 2015, provided 
for full reciprocity registration in all other jurisdictions 
when registered under the international registration 
plan; in the catchline, deleted "Proportional" and added 


"Full reciprocity"; in the first sentence of the section, after 
"benefits of', deleted "proportional", after "registration", 
deleted "of fleet vehicles" and added "under the interna- 
tional registration plan", after "Sections", deleted "65-1-13 
through 65-1-23" and added "66-3-2.1 through 66-3-2.10", 
after "each", deleted "fleet", after "vehicle", deleted "pro- 
portionally", after "shall also be", deleted "proportionally 
or otherwise", after "properly registered in", deleted "at 
least one" and added "all", after "other", changed "juris- 
diction" to "jurisdictions", after "during the", added "regis- 
tration", and after "period", deleted the remainder of the 
section. 


66-3-2.4. Registration of additional motor vehicles. 


Motor vehicles acquired by the owner after the commencement of the registration year shall be 
proportionally registered by applying the "New Mexico mileage percentage", which is the figure 
resulting from the division of in-state miles by total fleet miles used in the original application, for 
all of the fleet vehicles for the registration period to the regular registration fees due with respect 


to the added motor vehicles for the remainder of the registration year. The registration fee for ad- 
ditional motor vehicles shall.be prorated on a quarterly basis. . 


History: 1953 Comp., § 64-34-14.4, enacted by Laws 
1972, ch. 7, § 36; 1978 Comp., § 65-1-16, recompiled as 
1978 Comp., § 66-3-2.4 by Laws 1998 (1st 8.S.), ch. 10, 
§ 10; 2015, ch. 9, § 7. 

Recompilations. — Laws 1998 (1st S.S.), ch. 10, § 10, 
recompiled former 65-1-16 NMSA 1978, relating to reg- 


The 2015 amendment, effective July 1, 2015, removed 
the reference to "vehicles subsequently added to a propor- 
tionally registered fleet" from those vehicles added and 
proportionally registered after the commencement of the 
registration year; after "registration year", deleted "and 
subsequently added to a proportionally registered fleet". 


istration of additional motor vehicles, as 66-3-2.4 NMSA 
1978, effective July 1, 1998. 


66-3-2.5. Withdrawal of fleet motor vehicles; notification; surrender 
of documents. 


If any motor vehicle is withdrawn from a full reciprocity registered fleet during the period for 
which it is registered in this state, the owner of the fleet shall notify the division on forms it has 
prescribed. The division shall require the owner to surrender registration cards and other identifi- 
cation devices that have been issued with respect to the motor vehicle. 
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History: 1953 Comp,, § 64-84-14.5, enacted by Laws 
1972, ch, 7, § 37; 1977, ch. 250, § 118; 1978 Comp., § 65- 
1-17, recompiled as 1978 Comp., § 66-8-2.5 by Laws 
1998 (1st S.S.), ch. 10, § 10; 2015, ch. 9, §'8. 

Recompilations. — Laws 1998 (1st S.S.), ch..10, § 10, 
recompiled former 65-1-17 NMSA 1978, relating to with- 
drawal of fleet motor vehicles, notification and surrender of 
serge as 66-3-2.5 NMSA 1978, sonra = 1, 1998. 


MOTOR VEHICLES 


66-3-2.8 


The 2015 amendment, effective July 1, 2015, removed 
the reference to "proportionally" registered vehicles from 
those vehicles withdrawn from a registered fleet that are 
required to surrender registration documents; after "with- 
drawn from a", deleted "proportionally" and added "full 


-- reciprocity", after "surrender", deleted "proportional", af- 


ter "identification devices", changed "which" to "that", and 


after "with respect mo deleted "such" and added "the". 


66-3-2.6. Presepvation of international registration plan , 
records; audit. 


Any owner whose application for registration under the international registration plan has been 
accepted shall preserve the records on which the application 1 is based either for a period of four years 
following the year or period upon which the application is based or for any other period required 
by the state that is considered to be the base state of the vehicle under the terms of a multistate 
agreement on registration of vehicles to which this state is a party. Upon request of the division, the 
owner shall make the records available to the division at the owner's office for audit as to accuracy of 
computation and payments, If the owner maintains and keeps the owner's records,:books-or papers 
at any place outside of the state, the director or the director's authorized agent may examine them at 


the place where they are kept. The division may make arrangements with agencies of other jurisdic- 
tions administering motor vehicle laws for joint audits of any such.owners. | 


History: 1953 Comp., § 64-34-14.6, enacted by Laws 
1972, ch. 7, § 38; 1977, ch. 250, § 114; 1988, ch. 24, § 5; 
1989, ch. 148, § 2; 1978 Comp., § 65-1-18, recompiled 
as 1978 Comp., § 66-3-2.6 by Laws 1998 (1st S.S.), ch. 
10, § 10; 2015, ch. 9, § 9. . 

Recompilations. — Laws 1998 (Ist S.S.), ch. 10, § 10, 
recompiled former 65-1-18 NMSA 1978, relating to pres- 
ervation of proportional registration records and audit, as 
66-3-2.6 NMSA 1978, effective July 1,1998,. 

The 2015 amendment, effective July 1, 2015,. pro- 
vided for the preservation of records. related to the inter- 
national registration plan and removed the reference to 
proportional registration records; in the catchline, after 


"Preservation of", deleted. ' ‘proportional registration". and 
added "international registration plan"; in the first sen- 
tence of the section, after ' ‘application for", deleted "pro- 
portional", after "registration", added "under the interna- 
tional registration plan"; and in the third sentence, after 
"the owner maintains and keeps", deleted "his" and added 
"the owner's", and after "the director or", deleted "his" and 
added "the director's ug? 

The 1989 amendment, effective July 1, 1990, deleted 
"and the owner shall pay all necessary traveling expenses 
and subsistence incurred" at the end of the next-to-last sen- 
tence. 


66-3-2.7. New registrant; estimated mileage. © bx oi 


When a registrant's fleet is considered new under the international registration plan, fees shall 
be calculated using New Mexico's average per vehicle distance chart. A new registrant shall be 
registered 1 in all international registration plan jurisdictions. 


History: 1953 Comp., § 64-84-14.7, enacted by Laws 
1972, ch. 7, § 39; 1977, ch. 250, § 115; 1978 Comp., § 65- 
1-19, recompiled as 1978 Comp., § 66-3-2.7 by Laws 
1998 (1st S.S.), ch. 10, § 10; 2015, ch. 9, § 10. 

Recompilations, — Laws 1998 (1st , S.), ch..10, § 10, 
recompiled former 65-1-19 NMSA 1978, relating to esti- 
mated mileage for new Apel as 66-3-2, 7 NMSA 1978, ef- 
fective July 1,:1998. 


66-3-2.8. Fleet registration; denial. 


The 2015 amendment, effective July 1, 2015, changed 
the method of calculation of fees when a registrant's fleet 
is considered new under the international registration 
plan; in the catchline, after "New", deleted "fleet" and 
added "registrant"; deleted the language in the section 
in its entirety and added the present language relating 
to the new method of calculating fees when a registrant's 
fleet is considered new under the international registra- 
tion plan, 


The division may refuse to accept full reciprocity registration applications for the registra- 
tion of vehicles based in another jurisdiction if the division finds that the other jurisdiction 
does not grant similar registration privileges to fleet vehicles based i in or owned by residents of 


this state. 


History: 1953 Comp., § 64-34-14.8, enacted by Laws 
1972, ch. 7, § 40; 1977, ch. 250, § 116; 1978 Comp., 


- §'65-1-20, recompiled as 1978 Comp., § 66-3-2.8 by 
«Laws 1998 (1st.S.S.), ch. 10, § 10; 2015, ch. 9, §:11. 
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Recompilations. — Laws 1998 (1st.S.S.), ch. 10, § 10, 
recompiled former 65-1-20 NMSA 1978, relating to denial 
of fleet registration, as 66-3-2.8 NMSA 1978, effective 
July 1, 1998. 

The 2015 amendment, effective July 1, 2015, pro- 
vided the authority to deny full reciprocity registration 


REGISTRATION LAWS; SECURITY INTERESTS; ANTI-THEFT PROVISIONS 


66-3-2.11 


applications for the registration of vehicles based in other 
jurisdictions if the other jurisdiction does not grant simi- 
lar registration privileges; after "refuse to accept", deleted 
"proportional" and added "full reciprocity", after the sec- 
ond occurrence of "division", deleted "shall:find" and added 
"finds", and after "that", deleted "such" and added "the", 


66-3-2.9. Relationship to other state laws. 


The provisions of Sections 66-3-2.1 through 66-3-2.10 NMSA 1978 constitute complete authority 
for the registration of fleet vehicles without reference to or application of any other statutes of this 
state except as expressly provided in the Motor Transportation Act [Chapter 65, Articles 1,3 and 


5 NMSA 1978]. 


History: 1953. Comp., § 64-34-14.9, enacted by Laws 
1972, ch. 7, § 41; 1978 Comp., § 65-1-21, recompiled as 
1978 Comp., § 66-3-2. 9 by Laws 1998 (ist S.S.), ch. 10, 
§ 10; 2015, ch. 9, § 12. 

Recompilations. — Laws 1998 (1st S.S.), ch..10, § 10, 
recompiled former 65-1-21 NMSA 1978, relating to rela- 
tionship to other state laws, as 66-3-2.9 NMSA 1978, ef- 
fective July 1, 1998. 


The 2015 amendment, effective July .1, 2015, ref- 
erenced the sections of law in the NMSA 1978 that pro- 
vide the authority for registration of fleet vehicles; after 
"Sections", deleted "65-1-18 through 65-1-23 NMSA 1978 
shall" and added "66-3-2.1 through 66-3-2.10 NMSA 
1978", and after "fleet vehicles’, deleted "upon a propor- 
tional registration basis". 


66-3-2.10. Registration under the international registration plan not 
exclusive. 


Nothing contained in the Motor Transportation Act [Chapter 65, Articles 1,3 and 5 NMSA 1978] 
relating to the full reciprocity registration of fleet vehicles shall be construed as requiring any ve- 
hicle to be registered pursuant to the international registration plan if it is otherwise registered in 
this state for the operation in which it is engaged, including, but not by way of limitation, registra- 
tion, temporary registration permit or trip permit. 


History: 1953 Comp., § 64-34-14.10, enacted by Laws 
1972, ch. 7, § 42; 1978 Comp., § 65-1-22, recompiled as 
1978 Comp., § 66-3-2.10 by Laws 1998 (1st S.S.), ch. 10, 
§ 10; 2007, ch. 319, § 15; 2015, ch. 9, § 13, 

Recompilations. — Laws 1998 (1st S.S.), ch. 10, § 10, 
recompiled former 65-1-22 NMSA 1978, relating to nonex- 
clusivity of proportional registration, as 66-3-2.10 NMSA 
1978, effective July 1, 1998. 

The 2015 amendment, effective July 1, 2015, clari- 
fied that registration under the international registra- 
tion plan is not required of fleet vehicles if such vehicles 


are otherwise registered for operation in this state; in the 
catchline, deleted "Proportional" preceding "registration", 
and after "registration", added "under the international 
registration plan"; in the first sentence of the section, 
after "relating to the", deleted "proportional" and added 
“full reciprocity"; after "any vehicle to be", deleted "propor- 
tionally"; and after "registered"; added "pursuant to the 
international registration plan". 

The 2007 amendment, effective June 15, 2007, 
changed "regular registration" to "registration" and "tem- 
porary registration" to "temporary registration permit". 


66-3-2.11. Allocation registration; one-way rental fleet vehicles; 
allocation of vehicles; fee; identification. 


A. Any owner of a one-way rental fleet may, in lieu of registration under Sections 66-6-3 and 
66-6-4 NMSA 1978, register each fleet for operation in this state by filing with the division an 
application which contains total fleet miles, in-state miles, a description of each motor vehicle as 
required in Subsection A of Section 65-1-13 NMSA 1978 and any other information pertinent to 
vehicle registration as the division may require. 

B. The owner of the one-way rental fleet shall designate those vehicles which are to be allo- 
cated for registration in New Mexico. The number of vehicles must be equal to or larger than the 
result of multiplying the total number of vehicles by the ratio of in-state miles to total fleet miles. 

C. The fee for one-way rental fleet registration shall be the amount necessary to register each of 
the vehicles allocated for registration in New Mexico under Sections 66-6-3 and 66-6-4 NMSA ‘1978. 

D. A registration plate and registration card shall be issued by the division for each vehicle 
allocated for registration in New Mexico. The plate shall be displayed upon the vehicle and the 
registration card shall be in the vehicle at all times. 
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RK. All vehicles of the one-way rental fleet listed on the application, whether allocated for reg- 
istration in New Mexico or not, shall be deemed registered for any type of movement or operation, 
provided that all other state requirements have been met. 

F, The provisions of Section 65-1-18 NMSA 1978 pertaining to records and audits shall apply 
to any owner of a one-way rental fleet who has chosen to allocate vehicles in New Mexico. 


History: 1953 Comp., § 64-34-14.12, enacted by 
Laws 1978, ch. 75, § 1; 1988, ch. 24, § 7; 1978 Comp., 
§ 65-1-24, recompiled as 1978 Comp.,,§ 66-3-2.11 by 
Laws 1998 (1st S.S.), ch. 10, § 10. 

Repeals and reenactments. — Laws 1978, ch. 75, § 1, 
repealed 64-34-14.12, 1953 Comp. (former 65-1-24 NMSA 
1978), relating to allocation registration, one-way rental 


fleet vehicles, allocation of vehicles, fee and identification, 
and enacted a new 65-1-24 NMSA 1978. 

Recompilations. — Laws 1998 (1st. S.S.), ch. 10, § 10, 
recompiled former 65-1-24 NMSA 1978, relating to allo- 
cation registration, one-way rental fleet vehicles, alloca- 
tion of vehicles,fee; and identification, as.66-3-2,11 NMSA 
1978, effective July 1, 1998, 


66-3-3. Registration card; special plate or sticker; declared RERORS 


weight. 


A. Each registration card issued for a truck, truck tractor, road tractor or bus shall show the 


declared gross weight of the vehicle. 


B. A special plate or sticker may be issued displaying the declared gross weight. When issued, 
the special plate or sticker shall be attached to the motive power unit and shall remain attached 
in such place and manner as is specified by the department. ' 


History: 1953 Comp., § 64-3-3, enacted by Laws 
1978, ch. 35, § 23; 1995, ch. 135, § 8. 


66-3-3.1. Tax identification permit. 


The 1995 amendment, effective June 16, 1995, sub- 
stituted "department" for "motor vehicle and motor trans- 
portation divisions” at the end of Subsection B, 


The department shall implement a system for identifying motor carriers subject to the weight 
distance tax and special fuel user permit requirements, including an identifying number for each 
motor carrier covered by the system. Annually, the department shall issue one or more original 
tax identification permits sufficient for the number of vehicles specified by each motor carrier who 
applies for a tax identification permit; provided that the motor carrier continues to be subject to 
and in compliance with the’ weight distance tax and special fuel user permit requirements. The 
tax identification permit shall contain the department's identifying number for the motor carrier 
and other information that the department deems necessary. A tax identification permit shall be 
issued within fourteen days of the date on the form of payment for the permit, including cashier's 
checks and money orders, submitted with the application for the permit. 


History: 1978 Comp., § 65-1-12.1, enacted by Laws 
1992, ch. 106, § 7; recompiled as 1978 Comp., § 66-3- 
8.1 by Laws 1998 (1st S.S.), ch. 10, § 10; 2008 (1st s.S. ), 
ch, 3, § 10; 2007, ch. 209, § 5. 

Recompilations. — Laws 1998 (1st S.S.), ch. 10, § 10, 
recompiled former 65-1-12.1 NMSA 1978, relating to tax 
identification cards, as 66-3-3,1 NMSA~-1978, effective 
July 1, 1998. 

The 2007 amendment, effective ae 1, 2007, changed 


to be issued within fourteen days after the date on the 
form of payment for the permit. 

The 2003. (1st_.S.S.) amendment, effective July L 
2004, substituted “one or more original" for "a" and ' ‘cards 
sufficient for the number of vehicles specified 1 by" for "card 
in one or more copies to," deleted "the card shall be re- 
newed automatically each year so long as" following "pra- 
vided that," and inserted "and in compliance with" in the 
second sentence, and substituted "other information that" 


"card" to "permit" and vebuired a tax identification permit for “such other information as" in the last sentence. 


66-3-4. Application for registration and certificate of title; 
nonrepairable vehicle certificate... | 


A. Except for a vehicle owned by a carrier that is from a jurisdiction that is not a participant 
in the International Fuel Tax Agreement, that is authorized by the United States government or 
an agency of the United States government to conduct cross-border operations beyond the com- 
mercial border zone pursuant to the provisions of the North American Free Trade Agreement and 
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that identifies New Mexico as the carrier's base jurisdiction, every owner of a vehicle of a type re- 
quired to be registered in this state shall make application to the division for the registration and 
issuance of a certificate of title for the vehicle: Applications shall be upon the appropriate forms 
furnished by: the division and shall bear.the signature of the owner; provided that the signature 
may either be made using an electronic signature in conformance with the Electronic Authentica- 
tion of Documents Act [14-15-1 to 14-15-6 NMSA 1978]and the Uniform Electronic Transactions 
Act [Chapter 14; Article 16 NMSA 1978] or written hates pen. and ink. All sostigenne presented to 
the division shall contain: 

(1) for a vehicle other than a recreational pehinten thest name, eu fide New Mexico resi- 
dence address and:mail address of the owner or, if the owner is a firm, association or corporation, 
the name; bona fide New Mexico business address and mail address of the firm, association or 
corporation and for a-recreational vehicle, the name, bona fide residence address and mail address 
of the owner and proof of delivery in New Mexico; . 

(2) a description of the vehicle including; to the extent that the Farida specified data 
may exist with respect to a given vehicle, the make, model, type of body, number of cylinders, type 
of fuel used; serial number of the vehicle, odometer reading, engine or other identification number 
provided by the manufacturer of the vehicle, whether new or‘used and, if’a vehicle not previously 
registered, date of sale by the manufacturer or dealer to the person: intending to operate the ve- 
hicle. In the event a vehicle is designed, constructed, converted or rebuilt for the transportation 
of property, the application shall include a statement of its rated. Papacary as established by the 
manufacturer of the chassis or the complete vehicle; 

(3). a statement of the applicant's title’ and of all:liens cuarennatondta upon the vehicle 
and the names and addresses of all persons having an interest’in the vehicle, the nature of each 
interest and the name and address of the pinata in shina the certificate of title shall be delivered 
by the division; 

(4) ifthe vehicle required to be registered is a oting trailer, as defined: in the Motor Vehicle 
Code, a certificate from the treasurer or assessor of the county in which the house trailer is located 
showing that either: 

(a) all property taxes due or to Teme due on the house trailer for the current/tax 
year or any past tax years have been paid; or 

(b) no liability for property taxes on the ieee sealiet exists for the:current year or 
any past tax years; and 

(5) further information as may rs acreni be St by the division to enable it to deter- 
mine whether the mens is leewctually entitled to registration and the owner entitled to a certificate 
of title, 

B... The owner. of a vehicle subject to registration that has never been registered. in. this state 
and that has been registered in another state, except manufactured homes;shall have the vehicle 
examined and inspected for its identification number or engine number by the division or an of- 
ficer or a designated agent of the division incident to SeCUTRE PORE EHOD, reregistration or a 
certificate of title from the division: 

C. When an application refers to a vehicle not previously Peiered and the vehicle is pur- 
chased from a dealer licensed in this state or a dealer licensed or recognized as such in any other 
state, territory or possession of the United States, the application:shall be accompanied by a man- 
ufacturer's certificate of origin duly assigned by the dealer to the purchaser. In the event that a 
vehicle not previously registered i is sold by the manufacturer to a dealer in a state not requiring a 
manufacturer's certificate of origin and inthe event that the vehicle is subsequently purchased by 
a dealer or any person in this state, the application for title shall be accompanied by the evidence 
of title accepted by the state in Saari the vehicle was sold by the manufacturer to a dealer in that 
state together with evidence of subsequent transfers. 

D: Prior 'to the sale or disposal of a nonrepairable vehicle, the owner, owner's agent or salvage 
pool shall obtain a properly endorsed nonrepairable vehicle certificate from the department and 
deliver it to the. purchaser within twenty days after payment in full for the nonrepairable vehicle 
and shall also comply with Section'66-3-10.1 NMSA 1978. The department shall accept the en- 
dorsed nonrepairable vehicle certificate in lieu of the certificate of ownership or other evidence of 
ownership when accompanied by an application and other documents and fees as may be required 
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by the department. A vehicle for which a nonrepairable vehicle certificate has been issued shall 
not be titled or registered for use on the highways of this state. 

E. Ifan insurance company makes a total loss settlement on a nonrepairable mohicl® and takes 
possession of that vehicle, either itself or through an agent or salvage pool, the insurance company 
or an authorized agent of the insurance company shall: 

(1) stamp the face of the title or manufacturer's certificate of origin with the word "NON: 
REPAIRABLE", in letters no less than one-half inch high, at an angle of approximately forty-five 
degrees to the text of the title or manufacturer's certificate of origin; and 

(2) within twenty days after receipt of title by the insurer, free and clear of all liens, sub- 
mit a copy of the branded title or manufacturer's certificate of title to the department together 
with documents explaining the reason for branding, and shall forward a properly endorsed certifi- 
cate of title or manufacturer's certificate of origin. or other evidence of ownership acceptable to the 
department together with the proper fee to the department. The department, upon receipt of the 
title or manufacturer's certificate of origin or other evidence of ownership, shall issue a nonrepair- 
able vehicle certificate for the vehicle. 

F. If an owner of a nonrepairable vehicle elects to retain possession of the vehicle, the insur- 
ance company shall notify the department of the retention on a form prescribed by the depart- 
ment. The insurance company shall also notify the insured or owner of the insured's or owner's 
responsibility to comply with this section. The owner shall, within twenty days from the date of 
settlement of the loss, forward a properly endorsed certificate of title or manufacturer's certificate 
of origin or other evidence of ownership acceptable to the department together with the proper fee 
to the department. The department, upon receipt of the title or manufacturer's certificate of origin 
or other evidence of ownership, shall issue a nonrepairable vehicle certificate for the vehicle. 

G. If anonrepairable vehicle is not the subject of an insurance settlement, the owner shall, 
within twenty days from the date of the loss, forward a properly endorsed certificate of title or 
manufacturer's certificate of origin or other evidence of ownership acceptable to the department 
together with the proper fee to the department. The department, upon receipt of the title or manu- 
facturer's certificate of origin or other evidence of ownership, shall issue a nonrepairable vehicle 
certificate for the vehicle. 

H. The department shall not issue a new registration card and certificate of ownership pursu- 
ant to Subsection A, B or C of this section on a vehicle that has been issued a nonrepairable vehicle 
certificate pursuant to Subsections E, F and G of this section. 


History: 1953 Comp., § 64-3-4, enacted by Laws Laws 2007, ch:319, § 16, effective June 15, 2007, 


1978, ch, 35, § 24; 1981, ch. 361, § 4; 2001, ch. 9, § 1; amended Subsection B to except manufactured homes 
2005, ch. 324, § 7; 2007, ch. 319, § 16; 2007, ch. 320, § 2; from the category of vehicles that must be examined and 
2020, ch. 39, § 1. ’ inspected incident to securing registration, reregistratian 
Cross references. — For a definition of "house trailer", or a certificate of title. 
see 66-1-4.8 NMSA 1978. The 2005 amendment, effective January 1, 2006, added 
For registration of off-highway motorcycles, see 66-3- Subsection D to provide that the seller of a non-repairable 
1003 NMSA 1978. ~ vehicle shall obtain and deliver to the purchaser an en- 
For penalty for fraudulent applications, see 66-8-1 dorsed non-repairable vehicle certificate within twenty 
NMSA 1978, days after payment for the vehicle, that the department 
The 2020 amendment, effective July 1, 2020, autho- shall accept the certificate in lieu of a certificate of owner- 
rized an application for vehicle registration and certificate ship, and that a vehicle for which a certificate has been 
of title to be signed electronically; and in Subsection A, in issued shall not be titled or registered for use on the high- 
the introductory paragraph, after "shall bear the signature ways; added Subsections E(1) and (2) to provide that if an 
of the owner" added "provided that the signature may either insurance company takes a total loss settlement on a non- 
be made using an electronic signature in conformance with repairable vehicle and take possession of the vehicle, the 
the Electronic Authentication of Documents Act and the insurance company shall stamp the title or manufactur- 
Uniform Electronic Transactions Act or". er's certificate with the word "Nonrepairable" and within 
Amendments. — Laws 2007, ch. 320, § 2, effective twenty days after receipt of title, send the branded title to 
April 2, 2007, amended Subsection A’ to provide that all the department; added Subsection F, which provided that 
vehicles shall be registered except vehicles owned by a if the owner of a non-repairable vehicle retains the vehicle, 
carrier that is from a jurisdiction that is not a participant the owner shall within twenty days after settlement of 
in the International Fuel Tax Agreement, that is autho- the loss, send an endorsed certificate of title or manufac- 
rized by the United States government to conduct cross- _ turer's certificate to the department; added Subsection G 
border operations beyond the commercial border zone to provide that if a non-repairable vehicle is not subject 
pursuant to the provisions of the North American Free to an insurance settlement, the owner shall within twenty 
Trade Agreement, and that identifies New Mexico as the days after the date of loss send an endorsed certificate of 
carrier's base jurisdiction. - title or manufacturer's certificate to the department; and 


added Subsection H to provide that the department shall 
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not issue a new registration card and certificate of own- 
ership on a vehicle that has been issued a non-repairable 
certificate. 
The 2001 amendment, effective July 1, 2001, amended 
-Paragraph A(1) so that New Mexico residency is not a re- 
quirement for registration of certain recreational vehicles 
in New Mexico; and made stylistic changes throughout 
the section. 


ANNOTATIONS 


Responsibility for registration. — The New Mexico 
law contemplates that the owner, i.e., the holder of the le- 
gal title to a vehicle leased by a New Mexico firm for eight 
days, is the party responsible for registration. 1969. Op. 
Att'y Gen. No, 69-95. 

Registration by minor. — There is nothing in the mo- 
tor vehicle registration laws which prohibits, restricts or 


true owner regardless of the age of that owner. 1953-54 
Op. Att'y Gen. No. 53-5654. 

Filing unacknowledged or unverified applica- 
tions or assignments. — The division should accept for 
filing and, if otherwise proper, treat as valid an applica- 
tion for registration or assignment of title though they are 
not acknowledged or verified, as the case may be. 1961-62 
Op. Att'y Gen. No, 62-142. 

Effect of licensing as farm vehicle. — The licensing of 
a vehicle as a farm vehicle does not restrict the use of such 
vehicle to exclusive farm purposes and to trips incidental to 
farming purposes, but only prevents the owner from licens- 
ing the vehicle as a farm vehicle and using that vehicle for 
compensation in the hauling of any item whatsoever unless 
that item is his own. 1955-56 Op. Att'y Gen. No. 56-6365. 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur, 2d Automobiles and Highway Traffic §§ 85 to 89. 

60 C.J.S. Motor Vehicles §§ 70 to 77, 101. 


forbids the registration ofa motor vehicle in this state in 
a minor's name. A motor vehicle must be registered by its 


66-3-5. Application for specially constrencted reconstructed or foreign 
vehicles. 


A. In the event the vehicle to be registered is a specially constructed, reconstructed or foreign 
vehicle, such fact shall be stated in the application and, with reference to every foreign vehicle 
which has been registered heretofore outside of this state, the owner shall surrender to the division 
all registration cards and certificates of title, or other evidence of such foreign registration as may 
be in his possession or under his control, except as provided in Subsection B of this section. 

B. Where in the course of interstate operation of a vehicle registered in another state it is desirable 
to retain registration of said vehicle in such other state; such applicant need not surrender but shall 
submit for inspection evidence of such foreign registration ‘and the division, upon a proper showing, 
shall register said vehicle in this state but shall not issue a certificate of title for such vehicle. 


History: 1953 Comp., § 64-3-5, enacted by Laws 
1978, ch. 35, §.25. 


66-3-6. Temporary registration permits, demonstration permits and 
‘transport permits. 


A. The department may issue a temporary registration permit to individuals to operate a ve- 
hicle pending action by the department upon an application for registration and certificate of title 
or renewal of registration when the application is accompanied by the proper fees and taxes. The 
temporary registration permit shall be valid for a period not to exceed thirty business days from 
the day it is validated by the department. Temporary registration permits shall not be extended 
nor another issued except for good cause shown. 

B. The department may issue a demonstration permit to individuals and financing institutions 
to operate a vehicle for the purpose of demonstrating the vehicle for resale. The demonstration per- 
mit shall be valid for a period not to exceed five business days from the day it is validated by the 
department. Demonstration permits ee not be extended nor another issued except for good cause 
shown. . 

C. The department may issue a sable hot permit to a manufacturer of vehicles or transporter 
of manufactured homes for the purpose of demonstrating or transporting the vehicle to a dealer's 
location. The transport permit shall be valid for a-period not to exceed ten business days, shall 
state the number of days for which the transport permit is valid and shall be validated by the sig- 
nature of the manufacturer or transporter. Transport permits shall not be extended nor another 
issued except for good cause shown. 

D. The department shall issue transport permits to dealers eae see pursuant to Section 66-4-1 
NMSA 1978. Transport permits shall be used only on vehicles held in the inventory of the dealer 
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to whom the transport permits are issued. The transport permits shall be used only for importing 
vehicles into this state or for transporting vehicles between dealers intrastate. Use of transport 
permits pursuant to this section shall be deemed compliance with the requirements:of Section 66- 
8-4 NMSA 1978. The transport permits shall be valid for not more than five business days from the 
date of validation. Transport permits shall: 

(1) name the dealer to whom the transport permits are issued; 

(2) name the authorized driver of the vehicle; 

(3) show the point of origin and termination of the trip covered by the transport permit; and 

(4) be signed and dated by the dealer who executed the transport permit. 

E. The department shall issue temporary registration permits to dealers licensed pursuant to 
Section 66-4-1 NMSA 1978, Temporary registration permits shall be used only on vehicles sold at 
retail by the dealer to whom the temporary registration permits are issued and shall not be ex- 
tended nor another issued for the same vehicle except for good cause shown. Use of the temporary 
registration permits pursuant to this section shall be deemed compliance withthe provisions of 
Section 66-3-4 NMSA 1978. The temporary registration permits shall be valid for not more than 
thirty days from the date of validation. Temporary registration permits shall: 

(1). name the dealer to.;whom the temporary registration permits are issued; 
(2) name the person to whom the vehicle has been sold; and 
(3) be signed and dated by the dealer who executed the temporary registration permit. 

F. The department shall issue demonstration permits to dealers licensed: pursuant to Sec- 
tion 66-4-1. NMSA’1978, Demonstration permits shall be used only on vehicles included in the 
inventory of the dealer to whom the demonstration permits are issued: The demonstration permits 
shall be used to allow the‘operation of vehicles for the limited purposes of testing, demonstrating 
or preparing a vehicle for sale or lease. Demonstration permits may not be used on work or service 
vehicles, as that' term is defined in Section 66-3-401 NMSA 1978, that are owned, used or held in 
inventory by a-dealer. Use of the demonstration permits pursuant to this section shall be deemed 
compliance with the provisions of Section 66-3-4 NMSA 1978: A demonstration permit, after being 
affixed to a specific vehicle, shall be valid for as long as the vehicle is held in the dealer's inventory. 
A dealer who uses demonstration permits is required to maintain a list showing the date on which 
the dealer assigned the permit to a vehicle and the name and a description of the vehicle, includ- 
ing its make, model, model year and vehicle identification number. A dealer shall maintain the list 
for three years from the end of the year in which the dealer issued the permit and must make it 
available to the department or its agents and.to law enforcement officers.during reasonable busi- 
ness hours. When a vehicle is sold, the dealer shall keep demonstration permits with other records 
of the sale. A demonstration permit shall: 

(1). name the dealer to whom the demonstration permit i is issued; and 
(2) display,a unique identification number assigned by the department, 

G. The department may authorize in writing.dealers licensed pursuant to Section 66-4-1 NMSA 
1978 to print and use at their own,cost demonstration permits in conformance with the provisions 
of Subsection F of this section, subject to reasonable requirements established by the department. 

H. The department may authorize agents of the division, in writing, to print and issue demonstra- 
tion permits to be used by dealers in conformance with the provisions of Subsection F of this section, 
subject to reasonable requirements established by the department. Agents: who issue demonstration 
permits shall maintain a list showing the date on which the permit was issued and the name of the 
dealer to whom it was issued. Agents shall maintain the list for three years from the end of the year in 
which they issued the permit and shall make it available to the department or its agents, and to law 
enforcement officers, during reasonable business hours. A demonstration permit shall: 

(1). name the dealer to whom the permit is issued; and 
(2) display a unique identification number assigned by the department. | 

I...The department shall prescribe the size, shape and content of all temporary registration 
permits, demonstration permits and transport. permits authorized by.this section. A temporary 
registration permit, demonstration permit or transport permit.is not valid until affixed to the ve- 
hicle for which it is validated in a manner prescribed by the department, 

J. For.the misuse of.a temporary registration permit, demonstration permit or transport per- 
mit authorized by this section by an individual, financing institution, manufacturer of vehicles, 
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transporter of manufactured homes, dealer or auto recycler, the secretary may revoke or suspend 
the use of that type of permit after a hearing as provided in Section 66-2-17 NMSA 1978. 

K. The department shall collect the administrative fee imposed in Section 66-2-16 NMSA 1978 
in addition to the actual cost of the temporary registration permit, demonstration permit or trans- 
port permit for each permit issued by the department pursuant to this section to individuals, 
financial institutions, manufacturers, transporters or auto recyclers, 

L. The department may issue temporary registration permits, demonstration permits and trans- 
port permits to dealers in units of not less than one hundred at a fee established by the department 
to cover the actual cost of the permits. An administrative fee shall not be charged by the department 
when permits are issued by the department pursuant to the provisions of this subsection. 

M. ..The fees authorized by Subsections.K and L of this section to cover the actual cost of the 
permits are appropriated to the department to defray the costs of administering the permits pro- 
gram. The department shall remit the administrative fee revenues of this section to the motor 
vehicle suspense fund to be distributed in accordance with Section 66-6-23 NMSA 1978. 


History: 1953 Comp., § 64-3-6, enacted by Laws "66-3-402 NMSA 1978" for "64-3-402 NMSA 19538" in the 
1978, ch. 35, § 26; 1989, ch. 318, § 4; 1998, ch. 48, § 3; first’ sentence, substituted "66-3-4 NMSA 1978" for "64- 
2007, ch, 319, § 17. 3-4 NMSA 1958" in the fourth sentence, and substituted 

The 2007 amendment, effective June 15, 2007, pro- "66-4-3 NMSA 1978" for "64-4-3 NMSA 1953" in the fifth 
vided for the issuance of temporary registration permits, sentence; in Subsection E deleted "state treasurer for cov- 
demonstration permits and transport permits; required a: erage into the" preceding "motor vehicle suspense fund", 
dealer who uses demonstration permits to keep certain re- and substituted "66-6-23 NMSA 1978" for "64-6-23 NMSA 
cords; added Subsection H; and relettered Subsections H 1953"; and made minor stylistic changes throughout the 
to L as Subsections I to M. section. 


The 1998 amendment, effective July 1, 1998, rewrote 
the section to the extent that a detailed comparison would 
be impracticable. 

The 1989 amendment, effective July 1, 1989, in the 
introductory paragraph of Subsection B substituted "66- 
3-402 NMSA 1978" for "64-3-402 NMSA 1953" in the first 
sentence, substituted "66-3-4 NMSA 1978" for "64-3-4 


ANNOTATIONS 


When temporary permits available to manufac- 
turers. — Upon issuance of a motor vehicle dealers’ li- 
cense to a qualified manufacturer, the division (now de- 
partment) may thereafter extend the use of temporary 
transportation {now transport) permits to vehicle manu- 


NMSA 1953" in the fifth sentence, and substituted "66-4-3 ae 1979 Op. Att'y Gen. No. 79-31. 

NMSA 1978" for "64-4-3 NMSA 1953"; deleted "with the vie rinks 2d ALR. aha CIS. references, — 7A Am. 
name being filled in by the division at the time of issu- Ta? Oa A Wioniobiles an Highway Traffic § 153. 

ance" following "issued" in Subsections B(1) and C(1); in 60 C.J.S, Motor Vehicles § 78. 


the introductory paragraph of Subsection C substituted 


66-3-7. Grounds for refusing, suspending or revoking registration or 
certificate of title. 


The division may refuse, suspend or revoke registration or issuance of a certificate of title or a 
transfer of registration upon the ground that: 

A. the application contains a false or fraudulent statement or that the applicant failed to fur- 
nish the required information or reasonable additional information requested by the division or 
that the applicant is not entitled to the issuance of a certificate of title or registration of the vehicle 
under the Motor Vehicle Code [66-1-1 NMSA 1978]; 

B. the vehicle is mechanically unfit or unsafe to be operated or moved upon the highways; 

C. a commercial motor vehicle is operated by a commercial motor carrier that is prohibited 
from operating the vehicle by order of a state or federal agency; 

D. the division has a reasonable ground to believe that the vehicle is a stolen or embezzled ve- 
hicle or the granting of registration or the issuance of a certificate of title would constitute a fraud 
against the rightful owner or other person having valid lien upon the vehicle; 

E. the registration of the vehicle stands suspended or revoked for any reason as provided in 
the motor vehicle laws of this state; 

FE. the required fee has not been paid; 

G, the motor vehicle excise tax has not been paid; 

H. _ the weight distance tax has not been paid; 

I. international fuel tax'agreement taxes have not been paid; 

J. if the vehicle is a mobile home, the property tax has not been paid; 
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K. the owner's address, as shown in the records of the division, is within a class A county or 
within a municipality that has.a vehicle emission inspection and maintenance program and the 
applicant has applied at an office outside the designated county or municipality; or 

L. the owner is required to but has failed to provide proof of compliance with a vehicle emis- 
sion inspection and maintenance program, if required in the county or municipality in which'the 
owner resides. oder! . 


History: 1953 Comp., § 64-3-7, enacted by Laws. __ "within a class A county or municipality withina class A — 


1978, ch, 35, § 27; 1985, ch. 95, § 4; 1986, ch. 75, § 1; county" in Subsection H. 

1995, ch. 127, wa; 2004, ch. 59, § 5. ' 33 
Cross references. — For penalty for false or fraudu- ayia ) ANNOTATIONS 

lent:statement in application, see 66-8-1,. NMSA 1978. ° Tack GeOadetowledenisaditor wesinedBon Mot 
For classification,of counties, see 4-44-1 NMSA 1978. oréundaiseciditien Gad ois Soh Glade stieecdlaivideiiae 


The 2004 amendment, effective March 4, 2004, added 
"suspend or revoke" after "refuse" in the introductory lan- 
guage, added Subsection C, redesignated Subsections C to 
F as Subsections D to G, added Subsections H and I and 


section) sets out specific grounds for which the division 
"may refuse registration or issuance of a certificate of title 
or any transfer of registration." Lack of an acknowledg- 
ment or lack of a verification are not grounds for refusal. 


redesignated Subsections G to I as Subsections J to L. 1961-62 Op, Att'y Gen. No. 62-142, 
The 1995 amendment, effective June 16,1995, sub- An, For od AUR. and CUR peperendes 60 


stituted "within a county or within any municipality" for C.3.8. Motor Vehicles § 100. 


66-3-7.1. Registration if vehicle emission inspection test required; 
requiring a certificate; registration in Class A counties. 


A. No vehicle required by county or municipal ordinance to pass a vehicle emission inspection 
test shall be registered ‘with the division until such time as a valid vehicle emission inspection 
certificate is presented, unless the ordinance of the municipality or county specifically excludes 
enforcement by the division. The provisions of this section shall apply to a class A county or munici- 
pality within a class A county that has a vehicle emission inspection program, and the provisions 
of this section may apply to a municipality in an adjoining or contiguous county to a class A county 
that adopts a vehicle emission inspection program.,Any municipality may adopt.a voluntary or 
mandatory vehicle emission inspection program by ordinance. The ordinance may exempt’ or ex- 
clude certain categories or classifications of vehicles and may exempt or exclude a vehicle because 
of age or type of vehicle. 

B. It shall be a misdemeanor for any person to register’a vehicle in a county or municipality 
which does not conduct a vehicle emission testing program if the registered owner of that vehicle re- 
sides in a county or municipality conducting a vehicle emissions inspection program and the person 
registering the vehicle does so for the purpose of evading a vehicle emissions inspection program. 


History: Laws 1988, ch. 1038, § 1; 1995, ch. 127, § 2. "motor vehicle" preceding "division", deleted "of the taxa- 


The 1995 amendment, effective June 16, 1995, sub- tion and revenue department” preceding "until", inserted 
stituted the current section heading for "Registration in ", unless the ordinance of the municipality or county spe- 
class A counties; requiring a certificate"; designated the cifically excludes enforcement by the division",.and added 


subsections; in Subsection‘A, in the first sentence, deleted © the second through fourth sentences. 


66-3-8. Examination of registration records and index of stolen and 
recovered vehicles. | 


The department, upon receiving application for original registration of a vehicle or a certificate 
of title, except a title issued on a manufactured home, shall first check the engine or other stan- 
dard identification number provided by the manufacturer of the vehicle shown in the application 
against its own records, the records of the national crime information center and other records as 
appropriate. 


History: 1953 Comp., § 64-3-8, enacted by Laws The 1995 amendment, effective June 16, 1995, sub- 
1978, ch. 35, § 28; 1995, ch. 135, § 9; 2004, ch. 59, § 6. ‘stituted "department" for "division" at the beginning, sub- 
The 2004 amendment, effective March 4, 2004, added stituted the language beginning "its own records" at the 
"except a title issued on a manufactured home" after "cer- end for references to two indexes required by the Motor 
tificate of title". Vehicle Code, and made a minor stylistic change. 
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66-3-9. Registration indexes. 


The department shall file each rent received for registration of a vehicle, When satisfied 
as to the genuineness and regularity of the application and that the applicant is entitled to regis- 
ter the vehicle and to the issuance of a certificate of title, the department shall register the vehicle 
described and keep a suitable record thereof. 


History: 1953 Comp., '§ 64-3-9, enacted by Laws to keep a suitable record, and rewrote the remainder of 
1978, ch. 35, § 29; 1995, ch. 185, § 10. the section. 

The 1995 amendment, effective June 16, 1995, de- 
leted former Subsections A through D providing the ways 


66-3-10. Department to% issue certificate of Re evidence. of 
registration, registration plate and validation sticker; 
release of lien; odometer statement. | 


A. The department, upon registration of a vehicle, shall issue a certificate of title and evidence 
of registration; an odometer statement may appear on one or both’of these documents. » 

B.. Except for certificates of title issued pursuant to Section 66-3-2, 66-3-27 or 66-3-423 NMSA 
1978 and for manufactured homes, school buses, state government vehicles, motorcycles and off- 
highway motor vehicles, upon issuance of a new certificate of title or upon transfer of a certificate 
of title, the department shall issue a Pe BTSBna Or plate and a validation sticker to the owner of the 
vehicle, 

C. The registration evidence shall be delivered to the owner and shall contain upon its face the 
date issued, the name’ and address of the owner, the registration number assigned to the owner 
and such description of the vehicle registered to the owner as determined by the secretary. 

'.D. The certificate of title shall contain the identical information required on the registration 
eeiieaits and in addition a statement of the owner's title and of all liens:and encumbrances ungn 
the vehicle. 

E. The certificate of title shall eneeres a space sftp the release:of any lien, space fan assignment 
of title or interest and warranty by the owner and space for notation of liens and encumbrances 
upon the vehicle at the time of transfer. 

fF. The certificate of title shall be delivered to the owner in ‘the event no lien or’encumbrances 
appear thereon, otherwise the certificate of title shall be delivered to the person named to receive 
it in the application for certificate. 

G. Whenever the owner of a vehicle subject to registration transfers the person's title or inter- 
est in the vehicle to a nonresident who desires to title the vehicle in the state of the nonresident's 
residence, the department upon receiving application and the payment of the proper fee shall is- 
sue a certificate of title only:and record on the certificate all liens and encumbrances. 


History: 1953 Comp., § 64-38-10, enacted by Laws required on the" for "contain upon the face thereof the 


1978, ch. 35, § 80; 1981, ch. 361, § 5; 1989, ch. 318, § 5; _.. identical information required upon the face of the",,and 
2020, ch. 39, § 2, deleted the former second sentence which read: "Said 


certificate shall bear therein the seal of the division"; in 


ANNOTATIONS. i Subsection D: deleted ‘upon the reverse side" following 
Cross ‘references. — For registration of offthighway "contain" and deleted "appearing upon the face thereof 
motorcycles, see 66-3-1003 NMSA 1978, _ and" following "lien"; and made minor stylistic changes 
The 2020 amendment, effective January 1, 2021, re- throughout the section. . P 
quired registration plate and! ‘validation sticker i issuance _Evidence of ownership. — The title transfer: provi- 
upon transfer of motor-vehicle ownership; in the section sions of the Motor Vehicle Code are not to be interpreted 
heading, changed "Division" to. "Department", and added as providing an exclusive method for transferring title. 
"registration plate and validation sticker"; in Subsec- This conclusion is strongly supported by the provision 
tion A, replaced "division" with "department"; added a (Section 64-3-10,:1953 Comp., similar to Section 66-3-12 
new Subsection B and redesignated the succeeding sub- NMSA 1978) that the certificate of title is prima facie 
sections accordingly;in Subsection ©, after "determined evidence of ownership. Such language clearly indicates 
by the", deleted "director" and added "secretary"; and in an intention thatthe certificate of title is only evidence 
Subsection G, after "residence, the",;deleted "division'! and of ownership and that the same may be shown by other 
added "department"... proof, Schall v. Mondragon, 1964-NMSC-107, 74 N.M. 348, 
The 1989 amendment, effective July 1, 1989, in Sub- 393 P.2d SRR wae Fin. Co, v, Sides, 1963-NMSC-065, 72 
section C substituted "contain the identical information N.M. 17, 380 P.2d 173, 
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When title passes. — Since New Mexico does not re- whether or not this information will be furnished on the 
quire an exclusive or mandatory method of transferring certificate itself. The commissioner (now secretary) does 
title to an automobile, it therefore follows that title and have a regulation promulgated to the effect that on re- 
ownership pass when the parties intend it to pass. Schall quest by any applicant for registration and certificate of 
v. Mondragon, 1964-NMSC-107, 74 N.M. 348, 393 P.2d title, a separate receipt will be furnished him showing the 
457, amount of fees paid. 1960 Op. Att'y Gen. No, 60-76. 

Fees paid need not be shown on owner's copy. Am, Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
— There is no statutory requirement that the fees paid Jur. 2d Automobiles and Highway Traffic §§ 26, 54. 
be shown upon the owner's copy of the registration cer- Liability of state, in issuing automobile certificate of 
tificate, There isa blank on the registration certificate for title, for failure to discover title defect, 28 A;L.R.4th 184. 
filling in such information but it is discretionary with the 60 C.J.S. Motor Vehicles §§ 42, 105, 106. 


agent or employee issuing the registration certificate as to 


66-3-10.1. Salvage vehicles; nonrepairable vehicles; certasiante of title; 
transfer of ownership. 


A. Itis unlawful for a person to sell or otherwise convey ownership of.a salvage or nonrepair- 
able vehicle unless the certificate of title or ownership is branded or a comparable title, certificate 
or ownership document has been issued by another state or jurisdiction. 

B. An owner of a nonrepairable vehicle shall sell or otherwise convey that meiainlt only to a 
licensed wrecker of vehicles or a person licensed by a jurisdiction outside of this state to process 
vehicles by dismantling, wrecking, shredding, crushing or selling motor vehicle parts or scrap f ma- 
terial or otherwise disposing of motor vehicles. 

C. Anonrepairable vehicle shall not be-repaired, reconstructed:or F deci toes for’ operation © on the 
rok or highways of this state. 

D. This section does not apply to: 

(1) a person-whose motor vehicle has been vidi or taken without that person's consent 
unless, if the motor vehicle is recovered, it is a salvage or nonrepairable vehicle; or ; 

(2) person conveying ownership of a motor vehicle to an insurance company as a result 
of a total loss: insurance settlement. For the purpose.of this paragraph, "total loss insurance 
settlement" means the transfer of ownership of a motor vehicle by a person to an insurance 
company as a result of a settlement in which the motor vehicle is Log eet ia to be salvage or 
nonrepairable. ; 


History: 1978 Comp., § 66-3-10.1, enacted by Laws Pursuant to 12-2A-14 NMSA 1978, it has been consid- 


1990, ch. 120, § 24; 2005, ch. 324, § 8, ered a continuation of the former section relating to sal- 
Repeal and reenactments. — Laws 2005, ch. 324, vage vehicle certificates of title. 


§ 8, effective January 1, 2006, repealed former 66-3-10, 1 
NMSA 1978 as enacted by Laws 1990, ch: 120, § 24, and 
enacted the section set forth above. 


66-3-11. Director may authorize issuance of nonnegotiable certificates 
of title. 


Any owner of a vehicle required to be registered under the provisions of Section 66-3-1 NMSA 
1978, who is unable to comply with the registration requirements of Section 66-3-4 NMSA 1978 
for the reason that the vehicle is registered and titled in another state, territory or possession of 
the United States, subject to a lien, and the original title thereof cannot be obtained from’the lien 
holder, shall make application to the division for the registration and issuance of a nonnegotiable 
certificate of title. Application for a nonnegotiable certificate of title shall be made upon written 
forms prescribed by the director and upon the approval of the director a nonnegotiable certificate 
of title shall be issued by the division with the words "NONNEGOTIABLE AND NONTRANS- 
FERABLE® clearly marked in bold letters on its face. 


History: 1953 Comp., § 64-3-11, enacted by Laws ANNOTATIONS 
1978, ch. 35 ‘ 
HP) CRP Pnnah Am, Jur. 2d, A.L.R, and C.J.S. references. — Liabil- 


ity of state, in issuing automobile certificate of title, for 
failure to discover title defect, 28 A:L.R.4th 184. 
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66-3-12. Evidential value of certificate. 


A certificate of title issued by the division shall be received in evidence as prima facie evidence 
of the ownership of the vehicle named in the certificate and as prima facie evidence of all liens and 
encumbrances against said vehicle appearing on the certificate. 


History: 1953 Comp., § 64-3-12, enacted by Laws title. This conclusion is strongly supported by the provi- 
1978, ch. 35, § 32. sion (64-3-10, 1953 Comp., similar to this section) that 
the certificate of title is prima facie evidence of ownership. 


ANNOTATIONS Such language clearly indicates an intention that the cer- 
Being "record" owner. — The fact that plaintiff's son tificate of title is only evidence of ownership and that the 
was the "record" owner of the car at the time of the colli- same may be shown by other proof. Schall v. Mondragon, 
sion was prima facie evidence of ownership, and the ap- 1964-NMSC-107, 74 N.M. 348, 393 P.2d 457; Clovis Fin, Co. 
pellate court was thereby precluded from overturning the v, Sides, 1963- NMSC- 065, 72 N.M. 17, 380 P.2d 173. 
finding of plaintiffs son's ownership of the car as being Parent presumed to be owner, — This section cre- 
without support in the evidence. Forsythe v. Cent. Mut. ates a presumption that the owner listed in the certificate 
Ins. Co., 1973-NMSC-001, 84 N.M.:461, 505 P.2d 56. of title to an automobile, who is also the parent of a driver 
Certificate of title was prima facie evidence involved in an accident, is, in fact, the real owner, It is then 
of ownership of automobile, and ‘of the lien of the necessary for the factfinder to determine for purposes of a 
bank, until that was discharged. Wray v. Pennington, negligence suit against the parent under the Family Pur- 
1956-NMSC-120, 62 N.M. 203, 307 P.2d-536. pose Doctrine, whether the presumption is rebutted by 
Evidential effect given no matter who claims counter evidence. Shryock v. Madrid, 1987-NMCA-083, 
ownership. — Title provisions of Motor Vehicle Code 106,N.M. 589, 746 P.2d 1121, rev'd on other grounds, 
provide for certificates of title and state that they shall 1987-NMSC-106, 106 N.M, 467, 45 Pied 875, { 
be prima facie evidence of ownership. When ownership Prima facie evidence of minor's co-ownership. — 
is an issue, whether between opposing claimants of title Where title to an automobile was in the names of three 
or between father and child, there is no reason for deny- persons, although one was a minor, the fact that she was.a 
ing the certificate the effect clearly directed by the legis- record owner of the automobile was prima facie evidence 
lature, Cortez v. Martinez, 1968-NMSC-153, 79 N.M. 506, of her co-ownership of the automobile. Lee v. Gen. Accident 
445 P.2d 383, overruled on other grounds by McGeehan v. Ins, Co., 1987-NMSC-047, 106 N.M. 22, 738 P.2d 516, 
Bunch, 1975-NMSC-055, 88 N.M. 308,540 P.2d 238. Evidence sie pa to pesard Pils dons not rene 
Certificate of title is only: prima facie evidence presumption of ownership. Fernandez v. Ford Motor 
of ownership under Section 64-3-10, 1953 Comp. (simi- Co,, 1994-NMCA-063, 118 N.M. 100, 879 P.2d 101, cert. 


lar to this section) and true ownership may be shown denied, 118 N.M, 90,879 P.2d 91. 1c 
by other proof. Western States Collection Co.\v. Marable, When title passes. — Since New Mexico does not re- 


1968-NMSC-020, 78 N.M. 731, 487 P.2d 1000. quire.an exclusive or mandatory method of transferring 
Title may be shown by other proof. — The title trans- title to. an automobile, it therefore follows that title and 
fer provisions of the Motor Vehicle Code are not to be inter- ownership pass when the parties intend it to pass. Schall 


preted as providing an exclusive method for transferring v. Mondragon, 1964-NMSC-107, 74 N.M. 348, 393 P.2d 457. 


66-3-13. | Evidence of registration to be signed and exhibited 
on demand. 


A. Every owner, upon receipt of registration evidence, shall ‘write that owner's signature 
thereon in a space provided. Every such registration evidence or duplicate of registration evidence 
validated by the division shall be exhibited upon demand of any police officer. 

B. A person charged with violating the provisions of this section shall not be convicted if the 
person produces, in court, evidence of a signed registration valid at the time of issuance of the cita- 
tion. 


History: 1953 Comp., § 64-83-18, enacted by Laws —_—_ stops. an automobile for safety reasons. Those statutes are 


1978, ch. 35, § 33; 2013, ch. 204, § 2... © consistent. with the constitutional protections against un- 
Cross references. — For requirement that license be reasonable searches and seizures afforded by the Fourth 
carried and exhibited on demand, see 66-5-16 NMSA 1978, Amendment of the U.S. Constitution and N.M. Const., art. 
The 2013 amendment, effective July 1, 2013, provided II, § 10. State v. Reynolds, 1995-NMSC-008, 119 N.M. 383, 
that a person cited for no registration shall not be con- 890 P.2d 1815. 
victed if the person produces evidence of compliance in Section does not BELEneaa random detention 
court; in Subsection A, in the second sentence, after "evi- based on hunches. — Sections 64-3-11 and 64-13-49, 
dence or duplicate", deleted "thereof" and added "of regis- 1953 Comp. (similar to this provision and 66-5-16 NMSA 
tration evidence";,and added Subsection B. 1978 respectively) grant. the police the unquestioned 
good faith right to detain motor vehicles for the purpose 
ANNOTATIONS specified, but when the detention becomes an excuse for 
Stops for safety reasons. — Under Sec- “some other purpose which would not be lawful, the ac- 
tions 66-2-12A(3), 66-3-13, and 66-5-16 NMSA 1978, a law tions then become unreasonable. The sections do not nor 


cannot authorize a random selection of motorists based 


enforcement officer is permitted to ask for a driver's li- 
y on a "hunch" or a "guesstimate" that some law has been 


cense, registration, and proof of insurance once an officer 
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broken, as such would violate minimum federal constitu- suspicious behavior of the defendants,-who had driven into 
tional standards. State v. Ruud, 1977-NMCA-072, 90 N.M. a shopping center's. parking area, parked and were looking 
647, 567 P.2d 496. into parked cars, at license plates and into windows. After 
Random and routine check not unconstitutional. " identifying himself, the defendants willingly accompanied 
— There is no violation of constitutional standards where the officer to the parking lot. This does not show that an 
a state police officer in New Mexico stops the driver ofa |. arrest occurred. At the lot, the defendants were unable to 
motor vehicle for the purpose of making a routine check produce their car's registration and were cited for violation 
of driver's license and vehicle registration on a random, of the statute. The officer requested they go with him to the 
or arbitrary basis, i.e., the officer having no reasonable station house while the car could be checked out. Defen- 
suspicion that any law had been broken. United States v. dants did not object. Upon report that the car was stolen, a 
Jenkins, 528 F.2d ‘718 (10th Cir. 1975), but see Delaware lawful arrest was promptly made. The officers properly car- 
v. Prowsé; 440 US. 648, 99 S. Ct. 1391, 59 L. Ed. 2d 660 ried out a legitimate investigative function which did not 
(1979), destroy the admissibility of the:evidence obtained. United 
Demanding proof of registration and display of States:v. Self, 410:.F.2d 984 (10th Cir. 1969). 
license lawful. — Demanding proof of registration of the Nonresident may be required to show vehicle "duly 
vehicle and the displayment of the driver's license were a registered". — Under a systematic check of the registra- 
lawful and necessary carrying out of the New Mexico stat- tion of all motor vehicles being operated on New Mexico 
utes regulating motor vehicles and were not violative of roads, resident motorists can be required'to show proof of 
minimum federal constitutional standards. United States registration under Section 64-38-11, 1953 Comp. (similar to 
v. Lepinski, 460 F.2d°234 (10th Cir, 1972). this section) and a nonresident motorist can be required to 
Detention unlawful when it becomes mere sub- show proof that his out-of-state vehicle is "duly registered 
terfuge for another purpose. — In conducting general in" some foreign state as is required under Section 64-6- 
license’ and registration checks under Sections 64-3-11 1A, 1953 Comp. (similar to Section 66-3-301 NMSA 1978). 
and 64-13-49, 1953 Comp. (similar to this section’ and In conducting such checks of vehicle registration an officer 
Section 66-5-16 NMSA 1978, respectively) the actions can ‘detain a nonresident motorist for a brief time on the 
of the police must be in conformity with the constitu- road to determine whether his vehicle is "duly registered 
tional requireménts of the U.S. Const., amend. IV; and in" the foreign state. 1966 Op. Att'y Gen. No. 66-62. 
when ‘the detention permitted by the statute becomes a Check cannot be used as pretext for search. — The 
mere subterfuge or excuse for some other purpose which systematic check of registration of motor vehicles may not 
would not be lawful the actions then become unreason- be used merely as a pretext for searching vehicles. The 
able and fail to meet the constitutional requirement. purpose of the check must be for a good faith examina- 
State v. Bloom, 1976-NMCA-035, 90 N.M. 226, 561 P.2d tion of the driver's license or vehicle registration, 1966 Op. 
925, rev'd on other grounds, 1977-NMSO-016, 90 N.M. Att'y Gen. No. 66-62) 
192, 561 P.2d 465 (defendants were lawfully stopped and Am. Jur, 2d A.L.R. and C.J.S. references. — Validity 
checked), and construction of statute making it a criminal offense 
When occupants "conspicuous" temporary detain- for the operator of a motor vehicle not to:carry or display 
ing permissible. — Temporarily detaining ‘driver and his operator's license or the vehicle registration: certifi- 
the occupants ofa vehicle for the purpose of a license and cate, 6 A.L.R.3d 506. 
registration check was justified where the individuals and Validity of routine roadblock by state or: local policy for 
the vehicle were conspicuous, the occupants were young, purposes of discovery of driver's license, registration, and 
and the car was a new and very expensive one, and there safety violations. 116 A.L.R.5th 479. 
was no proof of registration or ownership. United States v. Authority of public official, whose duties or functions 
Fallon, 457 F.2d 15 (10th Cir, 1972). generally do not entail traffic stops, to effectuate traffic 


Suspicious behavior ;allowed to prompt legal stop of vehicle, 18 A.L.R. 6th,619, 
check. — A police officer was reasonably investigating the 


66-3-14. Registration plates or validating stickers to be furnished suckin 
department; reflective material. 


_ A. The department upon registering a vehicle shall issue a registration plate or a validating 
sticker to, the owner of the vehicle, The validating sticker may be designed and.required to be 
placed on the registration plate or elsewhere on the vehicle as prescribed by the department. 

B. Each registration plate shall have a background of reflective material such that the regis- 
tration number assigned to the vehicle is,plainly legible from a distance of one hundred feet at 
night. The colors shall include those of the state flag, except prestige and special plates: 

C. Each registration plate shall have displayed upon it: 

(1). the registration number assigned to the person to whom it was issued; and 
(2) the name of this state. 

D. ‘The department shall issue no registration plates for privately eanee vehicles that contain 
the words "staff officer" or any other title except as otherwise provided by law. 

EK. All registration plates for private vehicles shall be alike in form:except for the owner's reg- 
istration number. The department shall adopt registration number systems for registration plates. 

F. In lieu of or in addition to a registration plate or sticker for commercial motor vehicles, the 
department may issue an tcaingig nen identifying device, ) 
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History: 1953 Comp., § 64-3-14, enacted by Laws name; in Subsection E, deleted "and the county indication" 
1978, ch. 35, § 34; 1981, ch. 361, § 6; 1990, ch. 107, § 1; at the end of the first sentence; and added Subsection F. 
1995, ch, 135, § 11, The 1990 amendment, effective March 5, 1990, desig- 

Cross references. — For special registration plates nated the former third and fourth sentences of Subsection A 
generally, see 66-3-401 NMSA 1978 et seq. as Subsection G; added present Subsections B to F; in Sub- 

For special plates for congressmen, see 66-3-405 NMSA section G, substituted "is plainly legible" for "shall be plainly 
1978. legible" in the first sentence and "colors shall include" for 

For special plates for radio station licensees, see 66-3- "colors shall be" in the second sentence; and redesignated 
Se ‘ap 1978. former Subsections C to E as +] Subsections H tod, 

e 1995 amendment, effective June 16, 1995, sub- 
stituted "department" for "division" throughout the sec- ANNOTATIONS 


tion; in the section heading, deleted "county designation; 
appropriation" following "material"; in Subsection A, re- 
wrote the last sentence which previously read: "The deci- 
sion to issue a plate or a validating sticker shall be made 


"Lieutenant-governor's aide" or "advisor" cannot 
be put on plate. — The department. of motor vehicles 
(now motor vehicle division) may not issue a license plate 
having on it "lieutenant-governor's aide" or "lieutenant- 


by the director"; deleted former Subsections B through H, governor's advisor." 1967 Op. Att'y Gen. No. 67-114, 
relating to license plate replacement procedures and fees; ‘Aru din 9d. Al RuandCil 5. references.c27A Am 
redesignated Subsections G through J ‘as Subsections B ar Od anole, © es and Highway Traffic § 54. : 


through HE; in Subsection B, deleted "Beginning in 1978, 
as new plates are issued" preceding "The colors", in Sub- liability or right to recover for injuries, death or damages 
section C, made minor stylistic changes and deleted Para- in consequence of automobile accident, 99 A.L.R.2d 904. 
graph (3) requiring the license plate to display the county 60 C.J.S. Motor Vehicles 88 105 to 108. 


Improper use of automobile license plates as affecting 


66-3-14.1. County name stickers. 


The department shall make available, upon request, county name stickers or decals for pur- 
chase at a reasonable charge to be set by the secretary. The stickers or decals shall be designed 
and prescribed by the department to fit on a registration plate without obscuring the registration 
number or validating sticker. 


History: Laws 2005, ch. 138, § 1. IV, § 23, was effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch: 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


66-3-15. Special registration plates; procedures; fee. 


A. The division shall establish and issue special registration plates, including motorcycle pres- 
tige registration plates and shall establish and promulgate procedures for applications for and 
issuance of special registration plates. 

B. For a fee of fifteen dollars ($15.00), which fee shall be in addition to the regular motor ve- 
hicle registration fees, any owner of a motor vehicle may apply for the issuance of a special regis- 
tration plate as defined in Subsection A of this section? No two owners will be issued identically 
lettered or numbered plates. 

C. An owner must make a new application and pay a new fee each year He} nibaivek to obtain 
a special registration plate; however, he will have first priority on that plate for each subsequent 
year that he makes timely and appropriate application. 

D. All fees collected shall be paid to the state treasurer to the credit of the motor vehicle sus- 
pense fund with distribution in accordance with Section 66-6-23 NMSA 1978. 


History: 1953 Comp., § 64-3-15, enacted by Laws (now motor vehicle division) may not issue a license plate 


1978, ch. 35, § 35; 1985, ch. 148, § 1; 1986, ch. 45,§1.° . © having on it "lieutenant-governor's aide" or "lieutenant- 
Cross references. — For special plates, see 66-3-401 governor's advisor." 1967 Op. Att'y Gen. No. 67-114. 
NMSA 1978 et seq. 
' ANNOTATIONS 


"Lieutenant-governor's aide" or "advisor". cannot 
be put on plate. — The department of motor vehicles 
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66-3-15.1. Repealed. 


Repeals. — Laws 2007, ch. 319; § 67 repealed 66-3-15.1 persons, effective June 15, 2007. For provisions of former 
NMSA 1978, as enacted by Laws 2001, ch. 180, § 1, relat- section, see the 2006 NMSA 1978 on NMOneSource.com. 
ing to special motorcycle registration plates for disabled 


66-3-16. Distinctive registration plates; persons with significant 
mobility limitation; parking placards. © 


A. The division ‘shall issue distinctive registration plates for use on motor vehicles and motor- 
cycles owned or leased by a person with a significant mobility limitation who requests a distinctive 
registration plate and who, proves satisfactorily to the division that the person is a person with a 
significant mobility limitation. 

B. The division shall issue a Aistiittive parking placard to an organization that owns. or 
leases a motor vehicle that primarily transports persons with significant mobility limitations 
and that requests a distinctive parking placard. The organization, if qualified, may obtain a 
distinctive parking placard for each vehicle used to transport persons with significant mobility 
limitations. 

C. No fee in addition to the regular registration fee, if any, applicable to the motor vehicle or 
motorcycle shall be collected for issuance of distinctive registration plates or parking placards 
pursuant to this section, .. 

D. No person shall falsely claim to have a significant mobility limitation so as to be alters to 
be issued a distinctive registration plate or a parking placard pursuant to this section when the 
person does not in fact have a significant mobility limitation. Upon notice and opportunity to be 
heard, the division may revoke and demand return of any placard when: 

(1) it-was issued in error or with false information; 

(2) the person receiving the placard is no longer eligible; 

(3) the placard is being used by ineligible persons; or 

(4) the organization to which the parking placard was issued no longer exists. 

EK. Upon written application to the division accompanied by a medical statement by a li- 
censed physician or a physician assistant, advanced practice registered nurse or certified 
nurse-midwife working within that person's scope of practice attesting to the permanent sig- 
nificant mobility limitation, a resident of the state who has a’ significant mobility limitation; 
as provided in this section, may apply for and be issued no more than two parking placards for 
display upon a motor vehicle registered to the person or motor vehicle owned by another person 
who is transporting the person with a significant mobility limitation. The licensed physician or 
the physician assistant, advanced practice registered nurse orcertified nurse-midwife working 
within that person's scope of practice shall provide the division all information and records 
necessary to issue.a permanent parking placard, Once approved for use of a permanent parking 
placard, a person with.a significant mobility limitation shall she be ie th Aig to furnish further 
medical information. 

F. To obtain a distinctive parking placard pursuant to this neckibal an organization shall sub- 
mit to the division: 

(1) ona form approved by the division, a signed athteinantt by an authorized officer of the 
organization affirming that the vehicle will be primarily used to transport persons with signifi- 
cant mobility limitations and that the registered vehicle is owned or leased by the organization; 
and 

(2) atleast one io abet that places the organization under obligation to provide transpor- 
tation services to persons with significant mobility limitations. | 

G. A parking placard issued pursuant to this section’shall expire four years from the date it 
was issued. 

H. The division shall issue two-sided hanger-style parking placards with the following charac- 
teristics: 
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(1) apicture of the international symbol of access; 
’ (2) ahologram to make duplication difficult; 

(3),, an imprinted.expiration date;.and 

(4) for a placard issued to: 

(a). aperson with a significant mobility lithitation, a full-face photograph of the holder 
on the inside of the placard covered by a flap; or 

(b) an organization; the number of the registration plate issued to the vehicle that is 
registered or leased to the organization on which the placard will be used. 

I. The division shall consult with the governor's. commission on disability. for continued i issu- 
ance and format of the placard. GD, "ei 

J. The division may issue an identification card containing a full-face photograph of the plotder 
of the registration plate or parking placard and the number of the registration plate. or parking 
placard issued to that person. 

K.” Upon written application to the division ackbiibanial by a medical sealant from a li- 
censed physician or a physician assistant, advanced practice registered nurse or certified nurse- 
midwife working within that person's scope of practice attesting to a temporary significant mobil- 
ity limitation, a person may be issued a temporary placard for no more than one year. The licensed 
physician or the physician assistant, advanced practice registered nurse or certified nurse-midwife 
working within that person's scope of practice shall provide the division all information and re- 
cords necessary to issue a temporary placard. 

L, Registration plates or parking placards issued to a person with a significant mobility limita- 
tion by another state or foreign jurisdiction shall be honored until the motor vehicle or motorcycle 
is registered or the parking placard holder establishes residency in this state, 

M. A "person with a significant mobility limitation" means a person who: 

(1) cannot walk one hundred feet without stopping to rest; 

(2) cannot walk without the use of a brace, cane or crutch or without assistance from an- 
other person, a prosthetic device, a wheelchair or other assistive device; 

(3) is restricted by lung disease to such an extent that the person's forced respiratory 
volume, when exhaling for one second, when measured by spirometry, i is less than one liter or the 
arterial oxygen tension is less than sixty millimeters on room air at rest; — 

(4) uses portable oxygen; 

(5) has a severe cardiac condition; or 

(6) is so severely limited in the ability to walk due to an arthritic, neurologic or orthopedic 
condition that the person cannot ascend or descend more than ten stair steps. 


History: 1953 Comp., § 64-3-16, enacted by Laws former Subsections D. through J as Subsections G through 
1978, ch. 35, § 36; 1989, ch. 318, § 6; 1995, ch, 129, § 1; M, respectively; in Subsection H, Paragraph H(4), added 


1999, ch, 297, § 7; 2007, ch, 319, § 1; 2010, ch. 74, § 3; "for a placard issued to:", in Subparagraph H(4)(a), added 
2015, ch. 116, § 15; 2019, ch. 34, 81, é "a person with a significant mobility limitation", and 
Cross references. — For special plates for private added Subparagraph H(4)(b); and in Subsection K, after 
vehicles with respect to disabled persons, see 66-3-406 "The", added "licensed"... , 
NMSA 1978. The 2015 amendment, effective June 19, 2015, in- 
For parking privilege for passenger motor vehicle of dis- cluded other health care professionals with each reference 
abled person, see 3-51-46 NMSA 1978. to a licensed physician to attest to an individual's perma- 
The 2019 amendment, effective July 1, 2019, required’ ° nent significant mobility limitation when the individual 
the motor vehicle division to issue special distinctive reg- is applying for a "significant mobility limitation" park- 
istration placards, upon request, to an organization that ing placard; in Subsection C, after "licensed physician", 
owns or leases a vehicle that primarily transports persons added."or a physician assistant, advanced: practice reg- 
with a significant mobility limitation; in the section head- istered nurse or certified nurse-midwife working within 
ing, added "placards"; in Subsection A, after "motorcycles that person's scope of practice", and after "The physician", 
owned", added "or leased"; and after "the division that the added "or the physician assistant, advanced practice reg- 
person", deleted "meets the standard provided in Subsec- istered nurse. or certified nurse-midwife working within 
tion J of this section" and added "is a person with a signifi- that person's scope of practice’; and in Subsection H, af- 
cant mobility limitation"; added a new Subsection B, and ter "licensed physician", added “or a physician assistant, 
redesignated former Subsections B and C as Subsections advanced practice registered nurse or certified nurse- 
D. and H, respectively; in Subsection C, after "registra- midwife working within that person's scope of practice", 
tion plates", added "or parking placards"; in Subsection D, ~ and after "The physician", added "or a physician assistant, 
added Paragraph D(4); in Subsection E, after "The", added advanced’ practice registered nurse or certified *nurse- 
"licensed"; added a new Subsection F and redesignated midwife working within that person's scope of practice". 
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Temporary provisions. — Laws 2015, ch. 116, § 16 limitation"; rewrote Paragraphs (2) through (4) of Subsec- 
provided that by January 1, 2016; every cabinet secre- tion E; added Subsections F, G and J; and relettered Sub- 
tary, agency head and head of a political subdivision of section F as Subsection H. 
the state shall update rules requiring an examination by, The 1999 amendment, effective June 18, 1999, re- 
a certificate from or a statement of a licensed physician wrote this section to the extent that.a detailed comparison 
to also accept such examination, certificate or statement is impracticable. 
from an advanced practice registered nurse, certified The 1995 amendment, effective duly 1, 1995, sub- 
nurse-midwife or physician assistant working within that stituted "disabled" for "so handicapped" in two places in 
person's scope of practice. the first sentence and’ added the remaining provisions in 

The 2010 amendment, effective May 19, 2010, in Sub- Subsection B, rewrote Subsection C, added Subsections 
section A, in the first sentence after "Subsection", deleted "I" D through G and I, redesignated former Subsection D as 
and added "J"; and in Subsection D, after "section shall ex- Subsection H, and in Subsection H, substituted "disabled 
pire", deleted "on the same date the person's license or iden- person" for "handicapped" and "disabled operator" for 
tification card issued pursuant to Section 66-5-401 NMSA "handicapped operator". 

1978 expires" and added the remainder of the sentence. The 1989 amendment, effective July 1, 1989, made mi- 

The 2007 amendment, effective June 15, 2007, autho- nor stylistic changes in the last sentence of Subsection A; 
rized the division to issue distinctive plates for motor ve- inserted "registration" in Subsection B; in Subsection C sub- 
hicles and motorcycles owned by a person with significant stituted "deposited in" for "submitted to the state treasurer 
mobility limitation if the person meets the standard of to be covered into" and "66-6-23 NMSA 1978" for "64-6-23 
Subsection I; changed "disability" to "significant mobility NMSA 1953" in the last sentence; and added Subsection D. 


66-3-16.1. Prohibited acts; penalties. 


A. Any person who provides false information in order to acquire, or who assists an unqualified 
person to acquire, a special registration plate or parking placard as provided in Section 66-3-16 
NMSA 1978 is guilty of a misdemeanor and shall be sentenced pursuant to the provisions of Sec- 
tion 31-19-1 NMSA 1978. 

B. Any person, other than the person to whom a special registration plate or a parking placard 
was issued, who in the absence of the holder of the plate or placard, parks in a designated acces- 
sible parking space for persons with significant mobility limitation while displaying the plate or 
placard, is guilty of a misdemeanor and upon conviction shall be sentenced pursuant to the provi- 
sions of Section 31-19-1 NMSA 1978. 

C. Aspecial registration plate or parking placard displayed on a vehicle parked in a designated 
accessible parking space for persons with significant mobility limitation in the absence of the 
holder of that plate or placard is subject to immediate seizure by a law enforcement official and if 
seized shall be delivered to the division within seventy-two hours. Failure to surrender the park- 
ing placard on demand of a law enforcement officer is a petty misdemeanor and punishable by a 
fine not to exceed one hundred dollars ($100). 


History: 1978 Comp., § 66-3-16.1, enacted by Laws penalty", designated the previously undesignated para- 
1995, ch. 129, § 2; 1999, ch. 297, § 8; 2007, ch. 819, § 19. graph as Subsection A, and in that subsection substituted 

The 2007 amendment, effective June 15, 2007, "to acquire, a special registration plate or parking plac- 
changed “disabled parking space" to "accessible parking ard" for "in acquiring, a special registration plate or spe- 
space for persons with significant mobility limitation". cial placard", and added Subsections B and €, 


The 1999 amendment, effective June 18, 1999, substi- 
tuted the section heading for "Providing false information; 


66-3-17. Registration plate; replacement of plate. 


A. Succeeding registration renewals of the registration plate issued under Section 66-3-14 
NMSA 1978'shall cause the division to issue a validating sticker only, except as provided in Sub- 
sections B and C of this section. 

B. The person to whom the plate is issued may, at any time, apply for the issuance of a dupli- 
cate or replacement plate, and upon the surrender of the registration plate he then has, along with 
the payment of a reasonable fee set by the director that will cover the cost of the production and 
distribution of the plate, the applicant shall be issued a duplicate or replacement plate. 

C. Any peace officer may, upon discovering that the registration plate of any vehicle is illegible 
because of wear or damage or other cause, issue a citation to the owner.or operator of the vehicle, 
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The citation ‘shall provide that the owner shall, within thirty days from the date of the citation, 
apply for and obtain a duplicate or replacement plate from the division. 


History: 1953: Comp., § 64-3-17, enacted by Laws The 1995 amendment, effective July 1, 1995, deleted 
1978, ch. 35, §.37; 1981, ch. 361, § '7;.1995, ch. 44, § 1. "annual" following "Succeeding" at the beginning of Sub- 
Cross references. — For penalty for failure to obtain section A and made minor stylistic changes. 


replacement plate, see 66-8-10 NMSA 1978. 


66-3-18. Display of registration plates and temporary registration 
permits; displays prohibited and allowed. 


A. The registration plate shall be attached to the rear of the vehicle for which it. is issued; 
however, the registration plate shall be attached to the front of a road tractor or truck tractor. The 
plate shall be securely fastened at all times in a fixed horizontal position at.a height of not less 
than twelve inches from the ground, measuring from the bottom of the plate. It shall be in a place 
and position so as to be clearly visible, and it shall be maintained free from foreign material and in 
a condition to be clearly legible. 

B. A demonstration or temporary registration permit shall be firmly affixed tothe inside left 
rear window of the vehicle to which it is issued, unless such display presents a safety hazard or the 
demonstration or temporary registration permit is not visible or readable from that position, in 
which case, the demonstration or temporary registration permit shall bedisplayed in such a man- 
ner that it is clearly visible from the rear or left side of the vehicle. 

C. No vehicle: while being operated on the highways of this state shall have displayed either 
on the front or the rear of the vehicle any registration plate, including validating sticker, other 
than one issued or validated for the current registration period by the department or any other 
licensing authority having jurisdiction over the vehicle. No expired registration plate or validating 
sticker shall be displayed on the vehicle other than an expired special registration plate, which 
may be exhibited on the front of the vehicle. 

D. Nothing contained in this section shall be construed as prohibiting the use of a promotional 
or advertising plate on the front of the vehicle. 

KE. A-violation of a provision of this section is a penalty assessment misdemeanor. 


History: 1953 Comp., § 64-3-18, enacted by Laws Traffic stop for obstruction of registration sticker 


1978, ch. 35, § 38; 1985, ch. 51, § 1; 1998, ch. 48, § 4; was valid. — Where a police office stopped defendant 
2005, ch. 16, § 1; 2007, ch. 319, § 20; 2018, ch. 74, § 7. because the officer's view of the registration sticker on 

The 2018 amendment, effective July 1, 2018, provided defendant's license plate was blocked by a frame placed 
that any violation of this section is a penalty assessment around the plate which prevented the officer from see- 
misdemeanor; and added Subsection E. ing the expiration date of the sticker, the stop was lawful. 

The 2005 amendment, effective June 17, 2005, pro- State v. Jacquez, 2009-NMCA-124, 147 N.M. 818, 222 P.3d 
vided that temporary demonstration plates shall be dis- 685, cert. denied, 2009-NMCERT- 009, 147 N.M. 421, 224 
played inside the left rear window of the vehicle. PR, 3d 648. 

The 1998 amendment, effective July. 1, 1998, sub- Permissible for officer to stop car for violation. — 
stituted "plates and temporary permits and plates" for Legibility and visibility of the registration plate would in- 
"plate" in the section heading; inserted a new Subsection clude legibility and visibility of any renewal sticker; thus, 

-B and redesignated the remaining Subsections accord- . it was proper for police officer to stop the defendant where 
ingly; in present Subsection C, substituted "department" a trailer hitch blocked the renewal stickers on the regis- 
for "division"; and in present Subsection D, deleted "on the tration plate. State v. Hill, 2001-NMCA-094, 131 N.M. 195, 
front of the vehicle" following "use" and inserted "on the 34 P.3d 139, 

front of the vehicle" at the end of the subsection. Loose, dangling, swinging plates. — Where license 


plates were fastened to the car only at one corner of the 
ANNOTATIONS plates, were loose, dangling and swinging, in violation of 


Subsection A of Section 66-3-18 NMSA 1978 is con- Section 64-3-13, 1953 Comp: (similar to this section), the 
stitutional and not void for vagueness. State v. Jac- officer, having observed the commission of a criminal of- 


quez 9009-NMCA-124, 147 N.M. 313: 222 P.3d 685, cert. fense, was acting within his rights in stopping the car, re- 
Aaniea 2009-NMCERT-009 147 NM. 421 994 P.3d 648. quiring production of identification of the car and, upon 
~ Subsection A of Section 66-3-18 NMSA 1978 re- discovering the discrepancies, of taking the car and its 


quires that all registration information, including driver into town. The development of the information as to 
the registration sticker, be clearly visible. State v. the ownership of the car and its unlawful transportation 
Jacquez, 2009-NMCA-124, 147.N.M, 313, 222 P.3d 685, cert. were proper incidents of the search and seizure of the car. 
denied, 2009- NMCERT.009, 147 N.M. 421, 224 P3d 648, United States v. Bongiorno, 444 F.2d 120 (10th Cir. 1971). 
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Further questioning and search impermissible 
following license plate stop. — Where an_ officer 
stopped defendant's vehicle because of the lack of a license 
plate, the officer could lawfully ask for driver documen- 
tation, but an additional question about: whether defen- 
dant had any weapons in the car and the officer's subse- 
quent detention and search were not permissible. City of 
Albuquerque v, Haywood (In re Forfeiture of ($28,000), 
1998-NMCA-029, 124 N.M., 661, 954 P.2d 93, cert. denied, 
124 N.M. 589, 958 P.2d 1087. 

No exception is made for vehicles of nonresidents. 


MOTOR VEHICLES 


66-3-19 


Currency of registration plate, — Law enforcement 
officer was justified in stopping a. vehicle for displaying 
an expired registration in violation of this section. United 
States v. Aguilar, 301 F.Supp.2d 1263 (D.N.M. 2004). 

Law reviews. — For comment, "State v. Vandenberg: 
Lowering the Fourth Amendment Bar While Avoiding the 
Issue of Pretextual Police Conduct," see 35 N.M: L. Rev. 
467 (2005), 

Am, Jur. 2d, A.L.R. and C.J. S. references. — 7A Am. 
Jur, 2d Automobiles and Highway Traffic §§ 54, 94, 95. 


» 60 C.J.S, Motor Vehicles §§ 105, 106. 
United States v. Bongiorno, 444 F.2d 120 (10th Cir. pegs s+ 


66- 3-19. Renewal of registration; Dia aug period for vehicles; 
exception for manufactured homes and freight trailers; late 
registration. 


‘A. The department, in order to operate a more uniform system of vehicle vhis-igncamenes is autho- 
rized for certain or all vehicles to: 

(1) prorate registration fees by quarterly increments for periods in excess of twelve months, 
but not exceeding twenty-four months; 

(2) determine the specific registered vehicle owners ‘and the numbers of these to be as- 
signed to each registration period in order to maintain the system; 

(3) notify each registered vehicle owner by mail at the last known: iciticeat within an ap- 
propriate period prior to the expiration of the current registration period. The notice shall include 
a renewal-of-registration application form specifying the amount of registration fees due and the 
specific dates of the registration period covered by the renewal application; 

(4) provide for the retention of registration plates; 

(5) provide for the issuance of validating stickers to be affixed either to retained registra- 
tion plates or elsewhere on the vehicles as prescribed by the: eat aes to signify the registration 
of the vehicles for the current registration period; and 

(6) provide for identification purposes clearly recognizable distitictionss cenit current 
and expired registration plates and validation stickers, To this end, the department, by whatever 
system or device the secretary may direct that is approved by the chief of the New Mexico state 
police division of the department of public Bafety, shall ensure a practicable display of the proper 
and current registration of vehicles. . 

B. Certificates of title need not: be renewed annually but shall remain valid. until canceled by 
the department for cause or upon transfer of any interest shown in the certificate of title. 

C. The vehicle registration of vehicles registered under the provisions of Subsection A of 
this section expires,on the last day of the period for which the vehicle has been registered. 
Every vehicle registration other than vehicles registered in accordance with Subsection A of 
this section, manufactured homes and freight trailers expires December 31. The department 
may receive applications for renewal.of registration,and may issue new registration evidence 
and registration plates or validating stickers at — time prior to expiration we the current 
registration. 

D. The registration of a manufactured home or freight trailer need not be renewed annu- 
ally, and the initial registration shall be effective and considered a current registration for the 
purpose of the Motor Vehicle Code as long as the ownership of the vehicle is not transferred. 
The transfer of title provisions of the Motor Vehicle Code do apply to manufactured homes and 
freight trailers, and the transferee is required to register the vehicle in accordance with Sec- 
tion 66-3-103 NMSA 1978. The department is authorized and directed to issue distinctive regis- 
tration plates for PASO UA RRL Tet homes and freight trailers that identify the Tee as permanent 
registration plates. 

EK. It is unlawful to operate or transport or cause to be transported upon any: highways i in this 
state any vehicle, except a commercial motor vehicle registered in another state or a manufactured 
home, subject to registration under the provisions of the Motor Vehicle Code without having paid 
the registration fee or without having secured and constantly displayed the registration plate 
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required by the Motor Vehicle Code. If a vehicle, other than a manufactured home, is operated or 
transported after the expiration of the vehicle registration, the owner of the vehicle is subject to a 
penalty of the greater of ten dollars ($10.00) or, if the vehicle is operated or transported thirty-one 
or more days after the expiration of the registration, an amount equal to seventy- -five percent of 
the registration fee. Any duly appointed deputy or agent of the department has: the authority to 
seize the vehicle and hold it until the fee, penalty and any fine that may be imposed for violation 
of law are paid and may sell the vehicle in the manner provided by law for the distraint and sale 
of personal property. 

F. It is unlawful to operate, transport or cause to be transported upon any highways in this 
state or to maintain in any place in this state a manufactured home subject to registration under 
the provisions of the Motor Vehicle Code without having paid the registration fee or without hav- 
ing secured and constantly displayed the registration plate required by the Motor Vehicle Code. 
Violation of this subsection subjects the owner to a penalty of five dollars ($5.00), and no other 
administrative penalty for failure to register under the Motor Vehicle Code shall be imposed upon 
manufactured homes that are subject to the provisions of Section 66-6-10 NMSA 1978. Any duly 
appointed deputy or agent of the department has authority to seize the manufactured home and 
hold it until the fee, penalties and any fine that may be imposed for violation of law are paid and 
may sell the manufactured home in the manner provided by law for the distraint and sale of PEGI 
sonal property, 

G. This section authorizes a pt aiiired system of registration of vehicles. 


History: 1953 Comp., § 64-3-19, enacted by Laws the present first sentence, deleted, "For. vehicles whose 
1978, ch. 35, § 39; 1981, ch. 361, § 8; 1989, ch. 318, § 7; registration expires December 31" from the beginning of 
1990, ch. 120, § 25; 1993, ch. 328, § 1; 1995, ch. 44, § 2; the present third sentence, and deleted the former last 
1995, ch. 135, § 12. sentence, which read; "Renewals for these vehicles shall 

Cross references. — For general definitions appli- be made on or before March 2 of the following year"; in 
cable to this section, see 66-1-4 to 66-1-4.20 NMSA 1978. Subsection E, substituted "the owner of the vehicle is 

For giving notice, see 66-2-11 NMSA 1978. subject to a penalty" for "there shall be a charge to the 

For disposition of fees, see 66-6-23 NMSA 1978. owner" in the second sentence and inserted "penalty" in 

1995 Multiple Amendments. — Laws 1995, ch.135, . the last sentence; and deleted "with respect to a manu- 
$ 12, effective January 1, 1996, and Laws 1995, ch. 44, factured home" after "subsection" in the second sentence 
§ 2, effective July 1, 1995, enacted virtually identical of Subsection F, 
amendments to this section that were reconciled. Pur- The 1990 amendment, effective July 1, 1990, sub- 
suant to 12-1-8 NMSA 1978, Laws 1995, ch. 135; § 12, stituted "manufactured homes" for “mobile homes" in 
as the last act signed by the governor, is set out. above the catchline; in subsection A, inserted "division of the 
and incorporates both amendments. The amendments department of public safety" following "state police" 
enacted by Laws 1995, ch. 135, § 12, and Laws 19985, ch. in Paragraph (5), and made minor stylistic changes in 
44, § 2 are described below. To view the session laws in Paragraphs (3) and (5); and, in Subsection F, deleted the 
their entirety, see the 1995 session laws on NMOneS- . — former second sentence relating to the penalty for viola- 
ource.com. tion of the subsection with respect to a travel trailer and 

The nature of the difference between the amendments substituted "manufactured ee for "house trailer" in 
is that Laws 1995, ch. 135, § 12, made an exception to the three places. 
registration requirements for commercial motor vehicles, .. The 1989 amendment, effective July 1, 1989, substi- 
registered in another state and increased the penalty for tuted "operate" for "establish" in the introductory para- 
failing to register a vehicle that is operated or transported graph of Subsection A; deleted "staggered" following 
on a highway of this state. Laws 1995, ch. 44, § 2, made "initial" in Subsection A(1); in Subsection A(2) deleted 
virtually identical changes and also provided for twenty- "staggered" following "each" and substituted "maintain" 
four (24) month registration fees. for "initiate"; made minor stylistic changes in Subsection 

Laws 1995, ch. 44, § 2, effective July 1, 1995, and Laws B; in Subsection C substituted all of the language of the 
1995, ch, 135, § 12, effective January 1, 1996, in the sec- first sentence beginning with vehicles” for "staggered 
tion heading, deleted "and prorated vehicles" following vehicles, mobile homes and freight trailers shall.expire 
“trailers”; in Subsection A, redesignated part of Para- December 31", and deleted the former fourth and fifth 
graph (4) as Paragraph (5) and rewrote the new para- sentences which read: "No person shall display a.new reg- 
graph; redesignated former Paragraph (5) as Paragraph istration plate or validating sticker, other than staggered 
(6) and substituted "chief" for "commanding officer"; in vehicles, prior to December 15, Applications for renewal 
Subsection E, inserted "a commercial motor vehicle reg- of prorated registration shall be made by December’31 of 
istered in another state" following "except" and inserted each year."; substituted "manufactured home" for "mobile 
the language beginning "the greater" at the end of the home" several times in Subsections D, E and F; in Subsec- 
second sentence; and made minor stylistic: changes tion E substituted the present second sentence for the for- 
throughout the section. mer second and third sentences, which read: "If a vehicle, 

The 1993 amendment, effective July 1, 1993, substi- other than a mobile home, is unlawfully operated or trans- 
tuted "department" for "director" near the beginning of ported, there shall be a charge to the owner of one dollar 
Subsection A and in the last sentence of Subsection D; ($1.00) a day beginning from the date of expiration of the 
substituted "department" for "division" in Subsection B, vehicle registration. This charge shall not exceed one hun- 
the present third sentence of Subsection C, and the last dred dollars ($100)."; and deleted "and motor vehicles" at 
sentence of Subsections E and F; in Subsection C, added the end of Subsection G, 
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ANNOTATIONS . +, » NMSA 1978)-speaks of "another penalty," it means an- 

ayiy : ms other penalty for the criminal act. Such a penalty must be 

Criminal penalties do not exclude section's ad- either a term of imprisonment or a fine payable into the 

ministrative penalties. — The criminal penalties pre-- | ¢yrrent school fund. The administrative penalties of 64-3- 

scribed by 64-10-7, 1953 Comp. (similar to 66-8-7 NMSA 14, 1953 Comp. (similar to this section) do not meet: this 
1978) do not exclude imposition of the administrative pen- test, 1961-62 Op. Att'y Gen. No, 61-72. 

alties prescribed by 64-3-14, 1953 Comp. (similar to this ° Am. Jur. 2d, A.L.R. and ‘C8. references. — 60 

section), 1961-62 Op, Att'y Gen. No. 61-72, C38. Motor Vehicles § 132, : 


Section's penalties are civil and not"another pen- 
alty". — When 64-10-7, 1953 Comp. (similar to 66-8-7 


66-3-20. Renewal of registration; vehicles registered by declared gross 
weight. 


All motor vehicles registered by declared gross weight, including vehicles subject to the inter- 
national registration plan or registration under reciprocal agreement with another state, shall.be 
registered with the department on a staggered basis and that registration shall expire at,the end 
of the twelve-month registration period. . 


History: 1953 Comp., § 64-3-20, enacted by Laws "including vehicles subject to", deleted "proportional reg- 


1978, ch. 35, § 40; 1998, ch. 328, § 2; 2015, ch. 9, § 14. ' ~ istration" and added "the international registration plan", 
Cross references, — For definition of "declared prose after "shall", deleted "register" and added "be registered", 

weight", see 66-1-4.4 NMSA 1978. ., -9and.after "the department on a", deleted the remainder of 
For registration by declared gross svelglit, see 66-3-3 the section and added "staggered basis and that registra- 

NMSA 1978. tion shall expire at the end of the twelve-month registra- 
The 2015 amendment, effective July 1, 2015, provided tion period". 

a new procéss for the renewal of registrations for motor The 1993 amendment, effective July 1, 1993, rewrote 

vehicles registered by declared’ weight, including vehi- this section to the extent that a detailed - ‘comparison 

cles: subject to the international rece ome plan; after would be impracticable. 


66-3-20.1. pavaiie for extended a aisteatiny nerigde for certain motor 
vehicles; credit for unexpired portion of fee. ih 


A. All vehicles, motorcycles or trucks with a declared gross weight of wants? six thou- 
sand pounds or less may be registered fora period of two years; provided the two-year reg- 
istration period shall begin on the first: day of any month and expire on the last day of any 
month. 

B. The fee for a two-year registration shall be twice the fee for a one-year registration. , 

C. ‘If the owner of ‘a vehicle that is registered for two years sells, transfers or assigns 
title to or interest in the vehicle within the first year of registration and applies to have the 
registration number assigned to another vehicle pursuant to Section 66-3-101 NMSA 1978, 
upon assignment, the person may apply for a refund of one-half of the two- ~year registra- 
tion fee. ~ 


History: Laws:1988, ch. 94, § 1; 1995, ch. 44, § 3; ? The 2001 amendment, effective June 15, 2001, in- 


2001, ch.:141, § 1; 2004, ch..59, § 7; 2007, ch. 319, § 21. serted "credit for unexpired portion of fee" in the section 

The 2007 amendment, effective June 15, 2007, pro- heading; and added Subsection D, 
vided for a two-year registration; eliminates extended The 1995 amendment, effective July 1, 1995, rewrote 
registration; prescribed the fee for a two-year registration; the section heading which read "Establishment ‘and im- 
provided for a refund of the fee ifthe vehicle is sold within plementation of a system providing for-registration of cer- 
the first year of registration. tain motor vehicles for a two-year period"; in Subsection 

The 2004 amendment, effective March 4, 2004, de- A, deleted "On or after July 1, 1989, all" at the beginning, 
leted the language in Subsection C providing for no refund inserted "up to", preceding "two years" and added the pro- 
of a registration fee and inserted in its place "A refund viso; deleted former Subsection B, relating to the method 
shall not:be permitted for the first: year of registration, A for implementing the biennial registration system; redes- 
refund shall be permitted during the second year of reg- ignated former Subsection Cas Subsection B and rewrote 
istration for a quarter during which a person applying for the subsection which read "The fee for a biennial registra- 
the refund did not own the vehicle for which: the sa tesiiae is tion shall be twice the fee for a registration for one year"; 
requested". iu and added Subsection C. 
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66-3-21. Vehicle exceeding declared gross weight. 


A. Except as otherwise provided by law, a vehicle or combination shall not be operated upon the 
public highways of this state when the gross vehicle weight or gross combination vehicle weight 
exceeds the declared gross weight. Any person violating the provisions of this section shall be: 

(1) assessed a penalty for the lapsed portion of the registration period in an amount 
equal to the difference between‘the fee for the declared gross weight and the fee for the gross 
vehicle weight or gross combination vehicle pareve at which the vehicle or combination was 
weighed; and © 

(2) »required to rediater the wishsiolete or conilolnutioer at aad higher declared gross weight in 
accordance with the weight at the time of the sagen for the remainder of the registration period 
and to pay that fee. 

B. Such registration shall not be perre~aniane to authorize the rhovBihnert of loads in violation of 
the state's size and weight laws. 


History: 1953 Somil § 64.9121, enacted: by Laws » The 2007 amendment, effective June 15, 2007, 
1978, ch..35, § 41; 2007, ch. 319, § 22... _,- changed "combination gross vehicle weight" to "gross com- 
Cross references. — For weight and size limitations, bination vehicle weight". 


see 66-7-401 to 66-7-416 NMSA 1978. 


66-3-22. Re-registration;, change in declared gross weight. 


A. Any vehicle or combination registered at a declared gross weight may be re-registered 
at a higher weight upon payment of the difference between the paid registration fee and the 
new registration fee. The amount shall be prorated on a quarterly basis, with any fraction of a 
quarter-year to be considered a full quarter. In no event shall the amount be less than five dol- 
lars ($5.00). 

B. When a vehicle or combination has been altered, or from which equipment has been re- 
moved to meet legal requirements, and thus will not operate at the current declared gross weight, 
the registrant may apply for a lowering of the declared gross weight. Upon approval, the registrant 
shall be refunded a sum equal to the difference between the fee paid for the current registration 
period and the revised registration fee for the same period, multiplied by the fraction of the whole 
period remaining, calculated on the basis of the number of complete quarter-years remaining after 
the date of the application for changed registration. 


History: 1953 Comp., § 64-3-22, enacted by Laws 
1978, ch. 35, § 42. 


66-3-23. Notice of change of address or name. 


A. Whenever any person after making application for or obtaining the registration of a vehicle 
or a certificate of title moves from the address named in the application or shown upon a registra- 
tion card or certificate of title, he shall, within ten days thereafter, excluding Saturdays, Sundays 
and legal holidays, notify the division in writing of his old and new addresses or by electronic me- 
dia pursuant to department regulations. 

B. Whenever the name of any person who has made application for or obtained the registration 
of a vehicle or a certificate of title is changed by marriage or otherwise, the person shall, within ten 
days, excluding Saturdays, Sundays and legal holidays, make application for a new certificate of 
title and registration to the division. The division may require such evidence as it deems satisfac- 
tory regarding the change of name. 


History: 1958 Comp., § 64-3-23, enacted by Laws ANNOTATIONS | 
1978, ch. 35, § 48; 2004, ch. 5 , PA ey é 
"The 2004 jhpeniy dia abe March 4, 2004, added Right to foreclosure notice not forfeited by fail- 
"or'by electronic media pursuant to department regulations" ure to file address change known to lien claim- 


ant. — Failure to file a change of address in compliance 


ion A ‘ 
abihe.epr.of Rubsection: “vane madeira mmaa changes with this section did not forfeit right to lien foreclosure 
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notice under 48-38-18 NMSA 1978 when lien claimant 
knew of the more recent address. Phoenix, Inc. v. Galio, 
1984-NMCA-008, 100 N.M. 752, 676 P.2d 829. 


MOTOR VEHICLES 


66-3-26 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 85 to 89. 
60 C.J.S. Motor Vehicles § 101. 


66-3-24. Lost or damaged certificates, registration evidence or plates. 


A. In the event any registration evidence or registration plate is lost, mutilated or becomes 
illegible, the owner or legal representative or successor in interest of the owner of the vehicle for 
which the registration evidence or registration plate was issued as shown by the records of the 
division shall immediately make application for:and may obtain a duplicate or a new registration 
under a new registration number as determined to be the most advisable by the division upon the 
applicant furnishing information satisfactory to the division. 

B. In the event any certificate of title is lost, mutilated or becomes illegible, the owner or legal 
representative or successor in interest of the owner of the boat required to be titled under the 
provisions of the Boat Act [66-12-1 NMSA 1978] or the vehicle for which the certificate of title was 
issued as shown by the records of the division shall immediately make application for and:may 
obtain a duplicate upon the applicant furnishing information satisfactory to the division. In the 
event a lien or encumbrance is filed of record with the division, the division shall require the ap- 
plication for the duplicate certificate of title to be signed by the holder of the lien or encumbrance. 
Upon issuance of any duplicate certificate of title, the previous certificate last issued is void. 

C. In the absence of the regularly required supporting evidence of ownership upon application 
for certificate of title, registration or transfer of a boat required to be titled under the provisions 
of the Boat Act or a vehicle, the division may accept an undertaking or surety bond, in an amount 
double the value of the boat or vehicle, which shall be conditioned to protect the department and 
all officers and employees of the department and any subsequent purchaser of the boat or vehicle, 
any person holding or acquiring a lien or security interest on the boat or vehicle or the successor 
in interest of the purchaser or person against any loss or damage on account of any defect in or 
undisclosed claim upon the right, title and interest of the applicant or other person in and to the 
boat or vehicle. The bond shall run to the true owner or the lienholder. The bond shall expire three 
years after the date it became effective. 


and C, substituted "is void" for "shall be void" at the end 


History: 1953 Comp., § 64-3-24, enacted by Laws 
1978, ch. 35, § 44; 1990, ch. 120, § 26; 2007, ch. 319, § 23. 

Cross references. — For issuance of nonnegotiable 
certificates of title, see 66-3-11 NMSA 1978. 

The 2007 amendment, effective June 15, 2007, 
amended Subsection A to eliminate substitute registra- 
tions, 

The 1990 amendment, effective July 1, 1990, in- 
serted "boat required to be titled under the provisions 
of the Boat Act" in the first sentences of Subsections B 


of the last sentence of Subsection B, inserted "boat or" 


', preceding "vehicle" in three places and substituted "de-+ 


partment" for "division" in the first sentence, and made 
minor stylistic changes throughout the section. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 60 
C.J.S. Motor Vehicles 8§ 42, 106. 


66-3-25. Division may assign new identifying number. 


The division is authorized to assign a "distinguishing number" to a vehicle, required to be regis- 
tered under the provisions of the Motor Vehicle Code [66-1-1 NMSA 1978], whenever the identify- 
ing number thereon is destroyed or obliterated. The distinguishing number shall be affixed to the 
vehicle in a position to be determined by the director. Such vehicle shall be registered under such 


distinguishing number in lieu of the former identifying number. 


History: 1953 Comp., § 64-3-25, enacted by Laws 
1978, ch. 35, § 45. 


66-3-26. Repealed. 


Repeals. — Laws 1989, ch. 318, § 37 repealed 66-3- 
26 NMSA 1978, as enacted by Laws 1978, ch. 35, § 46, 


relating to regulations governing change of engines, effec- 
tive July 1, 1989. 
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66-3-27. Horseless carriage registration. 


A. -A motor vehicle at least thirty-five years old owned as a collector's item and used solely for 
exhibition and-educational purposes is a "horseless carriage", On application to the secretary, the 
owner of the horseless carriage may receive a certificate of title and permanent registration upon: 

(1). payment of a fee of ten dollars ($10.00); and 
(2) submission of a witnessed bill of sale on the horseless carriage or an affidavit that the 
vehicle was assembled by the owner from parts of automobiles at least thirty-five years old. 

B. Upon approval of the application, the secretary shall issue one five-year registration plate 
with registration numbers and the words "Horseless Carriage", "Land of Enchantment" and "New 
Mexico". The plate, bearing no date, shall be attached to the rear of the vehicle. 

C. Upon transfer of ownership ofa horseless carriage, the new owner shall apply to the secre- 
tary for a transfer of title:as provided in and subject to the penalties contained in Section 66-3-103 
NMSA 1978. The registration plates shall remain with the transferred vehicle. 

D. Beginning in 1968 and each five-year period thereafter, every plate shall be revalidated 
upon application approved by the secretary, accompanied by a fee of five dollars ($5.00). Upon loss 
of the original registration plate, a duplicate plate may be obtained by the owner upon payment of 
a fee of ten dollars ($10.00). 

EK. A person who violates this section is guilty of a penalty assessment misdemeanor. 


History: 1953 Comp., § 64-3-27, enacted by Laws and revenue, revised a statutory reference, and reduced 


1978, ch. 35, § 47; 2018, ch. 74, § 8. the penalty to a penalty assessment misdemeanor any 
Cross references, — For another definition of "horse- violation of the provisions of this section; replaced each 

less carriage", see 66-1-4.8 NMSA 1978, occurrence of "director" of motor vehicles with "secretary" 
For the penalty for misdemeanors, see 66-8-7 NMSA 1978. throughout the section; and in Subsection E, after "guilty 
For provisions relating to vehicles of historic and special of a", added "penalty assessment", 


significance, see 66-11-1 to 66-11-5 NMSA 1978. 
The 2018 amendment, effective July 1, 2018, changed, 
all references of "director" to the secretary of taxation 


66-3-28. State government registration plates; issuance approved. 


State government registration plates shall be provided to a state agency by the transportation 
services division of the general services department. As used in this section, "state agency" means 
a state department, agency, board or commission, including the legislative and judicial branches, 
but not including public schools and institutions of higher education. 


History: Laws 1994, ch. 119, § 14; 1995, ch. 161, § 8; registration plates shall be provided by the transportation 
2007, ch. 29, § 9. service division, and deleted the exclusion of the legisla- 

Cross references. — For the Transportation Services tive and judicial branches from the definition of a "state 
Act, see 15-8-1 NMSA 1978 et seq. agency". 

The 2007 amendment, effective July 1, 2007; de- The 1995 amendment, effective June 1, 1995, substi- 
leted ‘the prohibition that state government registration | tuted "transportation services" for "motor pool" inthe first 
plates not be provided unless. approved by the transpor- sentence. 


tation services division, provided that state government 


66- 3-29. Intrastate livestock biden 


Intrastate livestock haulers shall be subject to all provisions of Chapter 65 NMSA 1978, ex- 
cept for the provisions relating to certificates of convenience and necessity in Sections 65-2-84 
through 65-2-86 NMSA 1978 and those relating to rate regulation in Section 65-2-96 NMSA 
1978. 


Histoise 1978 Comp,., § 65-1-25,2, enacted by Laws intrastate,livestock haulers, as 66-3-29 NMSA 1978, effec- 
1979, ch. 283, § 1; 1992, ch. 106, § 8; recompiled as tive July 1, 1998. 


1978 Comp., § 66-3-29 by Laws 1998 (1st S.S.), ch. 10, The 1992 amendment, effective July 1, 1992, deleted 
§ 10. "exempt" at the end of the section catchline; and substi- 
_ Recompilations. — Laws 1998 (1st S.S.), ch. 10, § 10, tuted "Sections 65-2-84 through 65-2-86" for "Section 65- 
recompiled former 65-1-25.2 NMSA 1978, relating to 2-7" and "Section 65-2-96" for "Section 65-2-6". 
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66-3-30. School bus registration; renewal. © - A291 9H 


A, Aschool district, another public entity or a school bus contractor may register a school bus 
that it:owns on a permanent basis, without the requirement of renewal, atthe time the school bus 
is initially registered with the department and issued a certificate of title or subsequent to initial 
registration at the next registration renewal date. The registrant shall pay the registration fee 
provided in Section 66-6-12 NMSA 1978. To implement this subsection, the department shall: 

(1) promulgate a rule setting out the information ni procedures: the department may 
require to permanently register a school bus; and 

(2) create a permanent registration validation stiekar and eth ivinlenil registration certifi- 
cate for school buses registered pursuant to this subsection. 

B. Ifa school district, another public entity or a school bus contractor does stot register a school 
bus that it owns as provided in Subsection A of this section; it may renew the registration of two or 
more school buses it owns on a common date of its choosing on an annual basis, with the registration 
of those buses expiring and requiring renewal on that date. The fee for the registration of school buses 
is provided in Section 66-6-12 NMSA 1978. To implement this subsection the department shall: 

(1) . promulgate a rule setting out the information and procedures the department may re- 
quire to achieve the registration renewal of two or more school buses on a common date; and 

(2) -prorate the fee for registration of school:buses as necessary to achieve the common 
registration renewal date, 

C... Nothing in this section shall prevent a thiol district ora school bus contractor from regis- 
tering a school bus that it owns pursuant to another applicable Bp Yeaee, of law. 


History: Laws 2007, ch. 116, § 1. i Effective datési — Laws 2007, ht 116, §3 made this 
section effective July 1, 2007. 
PART 2 


TRANSFER OF TITLE OR PNT Eas 2 


66-3-101. Transfer by owner; recordation of mileage of oni use of 
the plate and registration number on another vehicle. 


A. When the owner of a registered vehicle sells, transfers or assigns the owner's title to or + interest 
in, and delivers the possession of, the vehicle to another, the registration of the vehicle shall expire. 
The previous owner shall notify the division of the sale or transfer giving the date thereof, the name 
and address of the new owner. and such description of the vehicle as may be required in the appro- 
priate form provided for such purpose by the division. In the case'of any transfer, including but not 
limited to a transfer resulting from a sale, lease, gift or auction of any vehicle, the person making the 
transfer shall sign and shall record on the document:evidencing the transfer of the vehicle the'actual 
mileage of the vehicle as indicated by the vehicle's odometer at the time of the transfer. ~ ‘ 

B. When the owner of a registered vehicle sells, transfers or assigns title to or interest in the 
vehicle, the owner shall remove the registration plates from the vehicle, except as provided in Sub- 
section C of this section, and either forward the registration plates tothe division or its authorized 
agent to be destroyed or apply to have the plate and the registration number assigned to another 
vehicle of the same class. The division may assign the plate and registration number to the newly 
acquiréd vehicle of the same class only upon payment of the registration fee, if applicable, and only 
if the application is made in the name of the original registered owner, unless the owner's name 
has been changed by marriage, divorce or court order. 

C. When the owner of a vehicle bearing a current registration plate of a foreign state, ee 
or country transfers or assigns the owner's title or interest in the vehicle, the foreign registration 
plate shall be delivered, together with the title to the vehicle and evidence of registration, to the 
division or its authorized agent at the time application is made for a New Mexico registration 
plate, except when the assignment or transfer of the title is to a bona fide resident of the foreign 
state, territory or country in which the vehicle is registered. 
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D. ‘The registration plate shall not be displayed on the newly acquired vehicle until the regis- 
tration of the vehicle has been completed and a new registration certificate issued. However, the 
temporary registration permit issued for the vehicle by the dealer pursuant to the provisions of 
Section 66-3-6 NMSA 1978 shall be displayed in accordance with Subsection: B of Section 66-3-18 
NMSA 1978. 


History: 1953 Comp., § 64-3-101, enacted by Laws Mondragon, 1964-NMSC-107, 74 N.M. 348, 393 P.2d 457; 
1978, ch. 35, § 48; 1981, ch. 361, § 9; 1995, ch. 44, § 4; Clovis Fin. Co. .v, Sides, 1963-NMSC-065, 72 N.M. 17, 380 


2001, ch. 141, § 2; 2007, ch. 319, § 24. P.2d 173. 

Cross references. — For other provisions concerning When title passes. — Since New Mexico does not re- 
disposition of license plates after transfer, see 66-3-104 quire an exclusive or mandatory method of transferring 
NMSA 1978, - .title to an automobile, it therefore follows that title and 

For motor vehicle sales financing, see 58-19-1 NMSA ownership pass when the parties intend it to pass. Schall 
1978 et seq. v. Mondragon, 1964-NMSC-107, 74 N.M. 348,'393 P.2d 

The 2007 amendment, effective June 15, 2007, 457, 
amended Subsection B to delete the credit of registration Question of automobile ownership is for jury. 
fees upon transfer of title; and added Subsection D. — Question of ownership of automobile in suit on insur- 

The 2001 amendment, effective June 15, 2001, in Sub- ance policy is one for the jury, where alleged owner was 
section B, inserted "apply to" preceding "have the plate", a part-time salesman for an automobile dealer under an 
inserted "less a credit amount, if applicable, representing arrangement whereby salesman was to sell the car or 
the unexpired portion of the registration fee as provided keep it himself, paying off the balance. Knotts v. Safeco 
in Section 66-3-20.1 NMSA 1978", and deleted "and regu- Ins. Co. of Am., 1967-NMSC-213, 78 N.M. 395, 432 P.2d 
lations" following "rules". 106. : 

The 1995 amendment, effective July 1, 1995, added Transfer of plates. — The motor vehicle department 
"except as provided in Subsection B of this section" at the (now motor vehicle division) may permit the transfer of 
end of the first sentence in Subsection A; inserted "differ- registration plates from one motor vehicle to’ another 
ence, if any, between the paid registration fee and the new when the registrant purchases or otherwise acquires 
registration fee and the" near the end of Subsection B; ownership of a different automobile during license period. 
and made minor stylistic changes.’ 1959-60 Op. Att'y Gen. No. 59-146, 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 7A Am. 
ANNOTATIONS Jur, 2d Automobiles and Highway Traffic §§ 30 to 37, 

Statutory method of transfer not exclusive. —The Motor vehicle certificate of title or similar document as, 
title provisions are not to be interpreted as providing an in hands of one other than legal owner, indicia of owner- 
exclusive method for transferring title. This conclusion ship justifying reliance by subsequent purchaser or mort- 
is strongly supported by the provision of Section 64-3-10, gagee without actual notice or other interests, 18 A.L.R.2d 
1953 Comp. (similar to Section 66-3-12 NMSA 1978) that 913. nechdorn 
the certificate of title is prima facie evidence of owner- Rights of seller of motor vehicle with respect to pur- 
ship. Such language clearly indicates an intention that chase price or security on failure to comply with laws con- 
the certificate of title is only evidence of ownership and cerning transfer of title, 58 A.L.R.2d 1351. 


that the same may be shown by other proof. Schall v. 60 C.J.S. Motor Vehicles §§ 39; 40. 


66-3-101.1. Terminal rental adjustment clauses; vehicle leases that are 
not sales nor create security interests. 


Notwithstanding any other provision of law, in the case of motor vehicles or trailers that. are 
leased, except for those motor vehicles or trailers leased for personal, family or:household pur- 
poses, a lease transaction does not create a sale of or security interest in a motor vehicle or trailer, 
or transfer ownership to the lessee, merely because the lease contains a terminal rental adjust- 
ment clause that provides that the rental price is permitted or required to be:adjusted up or down 
in respect to the amount of money realized upon the sale of the motor vehicle or trailer. Nothing 
in this section exempts a leaseholder of a motor vehicle or trailer from payment of fees or taxes 
otherwise required pursuant to New Mexico law. 


History: Laws 2013, ch. 52, § 1. Emergency clauses. — Laws 2013, ch. 52, § 2 contained 
an emergency clause and was approved March 28, 2013. 


66-3-102. Endorsement of assignment and warranty of title. 


The owner shall endorse an assignment and warranty of title upon the certificate of title for 
such vehicle with a statement of all liens or encumbrances thereto, and he shall deliver the certifi- 
cate of title to the purchaser or transferee at the time of delivering the vehicle, « 
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66-3-103 


History: 1953 Comp., §.64-3-102, enacted by Laws 
1978, ch. 35, §.49. 


ANNOTATIONS 


Lack’ of verification not fatal to filing of assign- 
ment, — The division should accept for filing and, if oth- - 


erwise proper, treat as valid an application for registration 


MOTOR VEHICLES 


66-3-104 


or assignment of title though they are not acknowledged 
or verified, as the case may be., 1961-62 Op. Att'y Gen, 
No. 62-142. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Ami 
Jur, 2d Automobiles and Highway Traffic §§ 31, 32, 

60 C.J°S. Motor Vehicles § 42. 


66-3-103. New owner to secure transfer of registration and new 
certificate of title; time period; penalty. : 


A. Except as otherwise provided by law, the transferee before oneeaniny or permittne the op- 
eration of the vehicle or boat on a highway or waterway shall present to the division the certificate 
of registration and the properly assigned certificate of title and shall apply for and obtain a néw 
certificate of title and a new registration for the vehicle. 

B. A transferee who fails to apply for transfer of registration and issuance of a new certificate 
of title within thirty days from the date of transfer is guilty of a penalty assessment misdemeanor. 


History: 1958 Comp., § 64-3-103, enacted by Laws 
1978, ch. 35, § 50; 1989, ch. 318, § 8; 2018, ch, 74, § 9. 

Cross references. — For horseless carriage registra- 
tion, see 66-3-27 NMSA 1978, 

The 2018 amendment, effective July 1, 2018, made the 
failure to comply with the provisions of this section within 
thirty days from the date of transfer a penalty assessment 
misdemeanor; and in Subsection B, deleted "Failure" and 


added "A transferee who fails", after "the date of transfer", 


deleted "subjects the transferee to a penalty of twenty dol- 
lars ($20.00), The penalty shall be collected by the division 
and shall be in addition to other fees and penalties pro- 
vided by law" and added "is guilty of a penalty assessment 
misdemeanor", 
The 1989 amendment, effective July 1, 1989, substi- 
tuted "the vehicle or boat on a highway or, waterway" for 
"such vehicle on a highway" in Subsection A, and made 
minor stylistic changes throughout the section, 


ANNOTATIONS 


Title provisions not to be interpreted as pro- 
viding exclusive method for transferring title. This 
conclusion is strongly supported by the provision of 64- 
3-10, 1953 Comp. (similar to 66-3-12 NMSA 1978) that 
the certificate of title is prima facie evidence of owner- 
ship. Such language clearly indicates an intention that 
the certificate of title is only evidence of ownership and 
that the same may be shown by other proof. Schall v. 
Mondragon, 1964-NMSC-107, 74 N.M. 348, 393 P.2d 


457; Clovis Fin. Co. v. Sides, 1963-NMSC-065, 72 N.M. 


17, 380 P.2d 173. 


Noncompliance not considered failure of title or | 


breach of warranty. — The fact that the parties failed 
to comply with the title provisions would not operate to 


continue the plaintiff's status as. a purchaser indefinitely. 
The title provisions refer to the duties of the dealer and 
transferee, but. noncompliance therewith .cannot. be 
considered a failure of title, fraudulent misrepresenta- 
tion, or breach of warranty as to freedom. from liens on 
a motor vehicle. Prince v. National Union Fire Ins. Co., 
1965-NMSC-073, 75. N.M. 318, 404 P.2d 137. 

Noncompliance does not prevent malfeasant 
from bringing a suit. — When bonding company denied 
liability solely on the ground that since purchaser did not 
apply to the motor vehicle department (now motor vehi- 
cle division) of the state for a title within the time fixed 
by statute; he was guilty of a violation of a law, a wrong 
which made him in pari delicto and without standing to 
maintain suit, the court held that neither equity nor the 
law requires its suitors to be wholly blameless. Commer- 
cial Ins, Co, v. Watson, 261' F.2d 143 (10th Cir. 1958). 

When title passes. — Since New Mexico does not re- 
quire an exclusive or mandatory method of transferring 
title to an automobile, it therefore follows that title and 
ownership pass when the parties intend it to pass. Schall 
v. Mondragon, 1964-NMSC-107, 74 N.M. 348, 393 P.2d 
457. 

Incomplete application within time period satis- 


' factory. — If the person does apply within 15 days (now 


30 days) but does not have a completed registration or 
some defect is within his registration, he has met the re- 


| quirements and is not subject to the penalty. 1953-54 Op, 


Att'y Gen. No. 54-5894. . 

Some evidence of title must be submitted to the 
motor vehicle division within 15 days (now 30 days) and 
the mere application without any evidence of title or with- 
out a current registration would not be sufficient. 1953- 54 
Op. Atty Gen. No. 54-5894. 


66-3-104. Use of plate and registration soarths on another vehicle; 


transfer of registration. 


A. When the owner of a registered vehicle assigns title or interest to the vehicle, the registra- 
tion of that vehicle expires, unless the vehicle is registered for an extended registration. period 
and the owner applies to have the Feeigenanion number assigned to another vehicle as provided in 
Subsection B of this section. 

B. When the owner of a registered caine assigns title or interest to the vehicle, he shall re- 
move and retain the registration plate from the vehicle and, within thirty days of the transfer, 
either make application to have the registration number assigned to another vehicle of the same 
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class or forward:the plate to the department or its authorized agent to be destroyed. The transfer 
of the registration plate shall be permitted only if the application for transfer is made in the name 
of the original registered owner unless ae owner" s name has been changed by marriage, oe 
or court order. 

C. The registration plate shall not be anspisyea'e upon the newly acquired vehicle until the reg- 
istration of the vehicle has been completed and a new registration certificate issued. However, the 
temporary retail-sale permit issued for the vehicle by the dealer pursuant to the provisions of Sec- 
tion 66-3-6 NMSA 1978 may be securely attached to the plate to be transferred’ and displayed in 
accordance with ae A of Section 66-3-18 NMSA 1978. 


History: 1953 Comp., + § 64-3-104, enacted by Laws "that" for "the", inserted "and retain" and "within thirty 
1978, ch. 35, § 51; 1981, ch. 361, § 10; 1995, ch. 44, § 5; days of the transfer, either shall make application to have 
1998, ch. 48, § 5; 2001, ch, 141, § 3. the registration number assigned to another vehicle of the 

Cross references. — For other provisions dealing with same class or’, substituted "department" for "division", 
disposition of plates after transfer, see 66-3-101 NMSA. © and deleted "or the owner shall retain the license plate, 
1978. within the same thirty days,and make application to have 

The 2001 amendment, effective June 15, 2001, ‘split the registration number assigned to another vehicle of the 
the former Subsection A into Subsections A and B; in- _ same class"; and in Subsection B, inserted the second sen- 
serted the exception at the end of Subsection A; and re- tence. 
numbered former Subsection B as Subsection C. : The 1995 bihehdiuend. effective July 1, 1995, substi- 

The 1998 amendment, effective July 1, 1998, desig- tuted "class" for "type" at the end of the second sentence 
nated the first paragraph as Subsection A and the second and made minor stylistic changes. 


paragraph as Subsection B; in Subsection A, substituted 


66-3-105. Transfer by operation of law. 


A. Whenever the title or interest of an owner in or to'a registered vehicle shall pass to another 
by operation of law, as upon inheritance, bequest, order in bankruptcy or insolvency, execution 
sale, repossession upon default in performance in the terms of a lease or executory sales contract, 
or otherwise than by yoluntary transfer, the transferee shall be subject to the provisions of this 
section. 

B. Notice of transfer by operation of law shall be signed by the executor, administrator, re- 
ceiver, trustee, sheriff or other representative or successor in interest of the owner of the vehicle. 
The registration certificate and plate shall be delivered to the registered owner upon such notifi- 
cation or shall be removed by the transferee upon repossession, and submitted to the division for 
cancellation. 

_C.. The transferee, except as provided in Subsection D of this section, shall secure a transfer of 
registration to himself and a new certificate of title upon proper application and upon presentation 
of the last certificate of title, if available, and such instruments or documents of authority, or certi- 
fied copies thereof, as may be sufficient or required by law to evidence or effect a transfer of title or 
interest in or to chattels in such case. 

D. When the transferee does not operate or permit the operation of such vehicle upon the high- 
ways, or when the transferee operates such vehicle only for the purposes of immediate delivery, 
demonstration or resale to another person, the transferee shall display upon such vehicle'a tem- 
porary permit issued to such vehicle by the division. The transferee shall not be required to secure 
a transfer of registration or‘a new certificate of title, but upon his transfer of title or interest to 
another person, he shall execute an assignment and warranty of title upon the certificate of title 
previously issued, if available, and deliver the same, along with the documents of authority or cer- 
tified copies thereof as may be sufficient or required by law to evidence the rights of such person, 
to the person to whom such HAnStOR is made, 


History: 1953 Comp., § 64-8-108, enacted by Laws regulatory statute upon sale or transfer of motor vehicle, 


1978, ch. 35, § 52. 100 A.L.R,2d 1219, 
Cross references: — For temporary permits, see 66- Law reviews. — For article, Attachment in New Mex- 
3-6 NMSA 1978. ico - Part IT," see 2 Nat. Resources J. 75 (1962). 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Gift 
of motor vehicle as affected by failure to comply with 
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66-3-106. Owner after transfer not liable for negligent operation. 


The owner of a yehicle who has made a. bona fide sale or transfer of his title or interest, and 
who has delivered possession of such vehicle and the certificate of title properly assigned to the 
purchaser or transferee, shall not. be liable for any damages thereafter resulting from negligent 
operation of such vehicle by another. 


History; 1958 Comp., § 64-3-106, enacted by Laws ANNOTATIONS 


Saas Baie fs boa Am, Jur. 2d, A.L.R. and C.J.S. references. — Pre- 
sumption and prima facie case as to ownership of vehicle 
causing highway accident, 27 A.L.R.2d 167. 
60 C.J.S. Motor Vehicles § 40. 


66-3-107.. Duties of seller or transferor; additional duties of dealers; 
application for registration; penalty; mileage of vehicle. 


A. Any seller or transferor, including a dealer, of a vehicle required to be registered pursuant 
to the Motor Vehicle Code [66-1-1 NMSA 1978] shall furnish to the purchaser upon delivery the 
necessary title properly assigned and shall inform the purchaser that application for registra- 
tion must be filed with the department within thirty days of the date of sale. When a dealer 
licensed pursuant to Section 66-4-1 NMSA 1978 allows a vehicle to be purchased over a period of 
time pursuant to an expressed or implied contract and elects to retain a security interest in the 
vehicle, the dealer shall collect the necessary registration fees from the purchaser upon delivery 
of the vehicle and shall, within thirty days, pay all registration fees due on the vehicle to the de- 
partment and shall give to the new purchaser the new registration certificate in the purchaser's 
name. 

B. Every dealer, upon transferring by sale, lease or otherwise any vehicle, whether new or 
used, of a type subject to registration pursuant to the Motor Vehicle Code shall give written notice 
of the transfer to the department upon an appropriate form provided by the department. | 

C.. Except as otherwise provided in this section, the dealer shall indicate on the form the actual 
mileage of the vehicle as indicated by the vehicle's odometer at the time of the transfer. 

-D. Asale shall be deemed completed and consummated when the purchaser of that vehicle has 
paid the purchase price or, in lieu thereof, has signed a purchase contract or security agreement 
and taken physical possession or delivery of that vehicle. 

EK. Failure to apply for assignment of registration and issuance of a new certificate of title 
within thirty days from the date of sale, transfer or assignment of a vehicle subjects the owner of 
the newly acquired vehicle to a penalty of twenty dollars ($20.00), which shall be collected by the 
department and shall be in addition to other fees and penalties provided by law. 


History: 1953 Comp., § 64-3-107, enacted by Laws substituted "subjects" for "shall subject" and "depart- 
1978, ch. 35, § 54; 1981, ch. 361, § 11; 1998, ch. 48, § 6; ment" for "division", 
2007, ch. 319, § 25. 

The 2007 amendment, effective June 15, 2007, ANNOTATIONS 


changed "transfer" to "registration" and ' assignment". 
The 1998 amendment, effective July 1, 1998, re- 
wrote the section heading; in Subsection A, substituted 
"Any seller or transferor, including a dealer" for "Deal- 
ers required to be licensed under the provisions of the 
Motor Vehicle Code shall furnish to a purchaser upon 
delivery", substituted "pursuant to" for "under", inserted 
"shall furnish to the purchaser upon delivery", substi- 


Noncompliance not failure of title or breach of 
warranty. — The fact that the parties failed to comply 
with the title provisions would not operate to continue the 
plaintiff's status as a purchaser indefinitely. The title pro- 
visions refer to the duties of the dealer and transferee, but 

“noncompliance therewith cannot be considered a failure 
of title, fraudulent misrepresentation, or breach of war- 
ranty as to freedom from liens on a motor vehicle. Prince 


tuted "for" for "of", substituted "department" for ‘divi- v. National Union Fire Ins, Co., 1965-NMSC-073,75 N.M 
sion", substituted "sale" for "delivery", inserted "licensed 313. 404 P2d 137. } aS | j 
pursuant to Section 66-4-1 NMSA 1978", and substi- Am, Jur. 2d, A.L.R. and CJS. references, — 7A Am 
tuted "department" for "division of motor vehicles"; in Jor od Retemotites and Highway Traffic § 32 
Subsection B, substituted "under" for "pursuant to" and 60 C.J.S. Motor Vehicles § 40, : 


"department" for "division" twice; and in Subsection E, 
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66-3-108. Transfer to dealers. 


When the transferee of a vehicle is a dealer who holds the vehicle for resale and does not drive 
the vehicle or permit it to be driven upon the highways, the dealer shall not be required to. obtain 
transfer of registration of the vehicle or forward the certificate of title to the department. However, 
the dealer, upon transferring his title or interest to another person, shall execute an assignment 
and warrant of title upon the certificate of title and deliver the same to the person to whom the 
transfer is made. 


History: 1953 Comp., § 64-3-108, enacted by Laws for purposes incident to a resale or when a dealer" fol- 
1978, ch. 35, § 55; 1998, ch. 48, § 7. lowing "and", substituted "department" for "division" and 
The 1998 amendment, effective July 1, 1998, substi- made minor stylistic changes. 


tuted "vehicle" for "same", deleted "operates the same only 


66-3-109. Dealer's guarantee of title. 


A dealer licensed under the Motor Vehicle Code [66-1-1 NMSA 1978] may guarantee the title to 
a specially constructed or reconstructed vehicle for which no title exists, and may guarantee the 
title of any vehicle for which the certificate of title cannot be obtained. Such guarantee shall be in 
the form of an affidavit filed with the division. Upon receipt of such affidavit, together with such 
other information as the division may require, and upon payment of the proper fees, the division, 
in its discretion, may issue a certificate of title for the vehicle named in the affidavit. 


History: 1953 Comp., § 64-3-109, enacted by Laws For the definition of "specially constructed vehicle", see 


1978, ch. 35, § 56. 66-1-4.16 NMSA 1978. 
Cross references. — For the definition of "recon- For resale of salvaged vehicles, see 66-3-115. NMSA 
structed vehicles", see 66-1-4.15 NMSA 1978. 1978. 


66-3-110. When division to reregister vehicle and issue new certificate. 


A. The division upon receipt of a properly endorsed certificate of title, current registration 
evidence and proper application for registration or transfer of registration accompanied by the 
required fee and when satisfied as to the genuineness and regularity of the transfer and of the 
right of the transferee to a certificate of title shall reregister the vehicle as upon a new regis- 
tration in the name of the new owner and issue a new certificate of title as upon an original 
application. . 

B. Ifthe vehicle is a manufactured home, the division shall require in addition to those con- 
ditions set out in Subsection A of this section a certificate from the treasurer or assessor of the 
county in which the manufactured home is located showing that either: 

(1) all property taxes due or to become due on the manufactured home for the current tax 
year or any past tax years have been paid; or 

(2) no liability for property taxes on the manufactured home exists for the current year or 
any past tax years. 

C, The division shall retain and appropriately file every surrendered certificate of title. The file 
shall be so maintained as to permit the tracing of title of the vehicles designated therein. 


History: 1953 Comp., § 64-3-110, enacted by Laws Cross references. — For definition of "division", see 
1978, ch. 35, § 57; 1983, ch. 295, § 28. ; 66-1-4.4 NMSA 1978. 


66-3-111. Assignment by person holding lien. 


Any person holding a. lien or encumbrance upon a vehicle, other than a lien dependent solely 
upon possession, may assign his title or interest in or to such vehicle to a person other than the 
owner without the consent of, and without affecting the interest of such owner or the registration 
of such vehicle, but in such event, he shall give to the owner a written notice of such assignment. 
The division, upon receiving a certificate of title assigned by the holder of the lien or encumbrance 
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66-3-112 MOTOR VEHICLES 66-3-115 
shown thereon and showing the name and address of the assignee, shall issue a new certificate of 


title as upon an original application. 


Cross references. — For definition of "lien or encum- 
brance", see 66-1-4.10 NMSA 1978, 


History: 1953 si ., § 64-38-111, enacted by Laws 
1978, ch. 35, § 58. 


66-3-112. Release by lienholder to owner. 


A person holding a lien or encumbrance as shown upon a certificate of title for a vehicle may 
release such lien or encumbrance or assign his interest to the owner without affecting the regis- 
tration of said vehicle, The division, upon receiving a certificate of title upon which a lienholder 
has released or assigned his interest to the owner, or upon receipt of a certificate of title not so 
endorsed but accompanied by a legal release from a lienholder of interest in or to a vehicle, shall 
issue a new certificate of title as upon an original application. 


History: 1953 Comp., § 64-3-112, enacted by Laws 
1978, ch. 35, § 59. 


66-3-113. Failure to deliver certificate; penalty. 


A. Except.as provided in Section 66-3-24B NMSA 1978, it is a misdemeanor for any person to 
fail or neglect to properly endorse and deliver a certificate of title to a transferee or owner lawfully 
entitled thereto, 

B. Upon conviction of a second such offense, the anendert is guilty of a misdemeanor but shall 
be punished by a fine of not more than one thousand dollars ($1,000) or by imprisonment for not 
more than three hundred sixty-four days, or both. 


History: 1953 Comp., § 64-3-113, enacted by Laws 
1978, ch. 35, § 60. 

Cross_references. — For the penalty for a misde- 
meanor, see 66-8-7 NMSA 1978. 


ANNOTATIONS 


Noncompliance not failure of title or breach of 
warranty. — The fact that the parties failed to comply 
with the title provisions would not operate to continue 
the plaintiff's status as a purchaser indefinitely. The title 


66-3-114. Repealed. 


Repeals. — Laws 1990, ch. 120, § 45 repealed 66-3-114 
NMSA 1978, as enacted by Laws 1978, ch. 36, § 61, re- 
lating to definitions, effective July 1, 1990, For provisions 


provisions refer to the duties of the dealer and trans- 
feree, but noncompliance therewith cannot be considered 
a failure of title, fraudulent misrepresentation, or breach 
of warranty as to freedom from liens on a motor vehicle. 
Prince v. National Union Fire Ins. Co. , 1965-NMSC-073, i 
N.M. 8138, 404 P.2d 187, 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 7A rd 
Jur, 2d Gvoobiles and Highway Traffic §§ 44 to ao 

60 C.J.S. Motor Vehicles § 41. 


of former section, see the 1989 NMSA 1978 on NMOne 
Source.com, For present comparable provisions, see 66-1- 
4,1 to 66-1-4.20 NMSA 1978. 


66-3-115. Notification forms; copies; resale of salvaged vehicle or motor 
~~ vehicle. 


A. No person licensed under Section 66-4-1 NMSA 1978 shall sell, give away or otherwise 
dispose of any vehicle or motor vehicle obtained in the course of business unless he has properly 
filled out a dismantler's notification form and mailed one copy of that form to the division of mo- 
tor vehicles and one copy of the form to the law enforcement agency designated by the division of 
motor vehicles for that purpose. If the licensee has a certificate of title for the vehicle or motor ve- 
hicle, it must-be mailed to tie division of motor vehicles Hoge tice ore one copy of the ee s 
notifiedtion form. 

B. | The licensee shall furnish the new charchiaael or recipient of any such salvaged veliiete or 
motor vehicle with a’bill of sale and one copy of the dismantler's notification form which shall 
serve as proof of ownership only for dismantling; transporting or rebuilding purposes. 
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C. The purchaser of such vehicle or motor vehicle may obtain a new certificate of title authoriz- 
ing him to use the vehicle or motor vehicle for transportation purposes, provided: 

(1) he furnishes the division of motor vehicles with a bill of sale and a copy of the disman- 
tler's notification form for the vehicle or motor vehicle to be retitled; 

(2) the vehicle or motor vehicle is in satisfactory repair and is fully roadworthy; and 

(3) the vehicle identification number can be verified and corresponds to the vehicle identi- 
fication number stated on the dismantler's notification form. 

D. The division of motor vehicles shall make or cause to be made all necessary inspections and 
verifications pursuant to this section and, if satisfied that all conditions have been met, shall issue 
a title. Such title shall indicate the vehicle identification number and the assigned New Mexico 
numbers, if any. 


History: 1953 Comp., § 64-3-115, enacted by Laws Cross references. — For dealer's guarantee of title for 
1978, ch. 35, § 62. reconstructed vehicle, see 66-3-109 NMSA 1978. > 


66-3-116. Title cancellation. 


The division of motor vehicles shall, upon receipt of a properly completed dismantler's-notifica- 
tion form from a person licensed under Section.66-4-1 NMSA 1978, a the title of the vehicle 
in their records. 


History: 1953 Comp., § 64-3-116, enacted by Laws 
1978, ch. 35, § 63. 


66-3-117. Repealed. 


Repeals. — Laws 1985, ch. 26, §.2 repealed 66-3-117 effective June 14, 1985. For present comparable. provi- 
NMSA 1978, as enacted by Laws 1978, ch. 35, § 64, relat- sions, see 66-2-7 NMSA 1978. 
ing to official printouts on vehicles registered in this state, 


66-3-118. Manufacturer's certificate of origin; transfer of vehicle not 
previously registered. 


A. Whenever a manufacturer or the agent or distributor of a manufacturer transfers a vehicle, 
not previously registered, to a dealer in this state, the manufacturer, agent or distributor at the 
time of transfer of the vehicle shall deliver to the dealer a manufacturer's certificate of origin. The 
certificate shall be signed by the manufacturer and shall specify that the vehicle described has 
been transferred to the dealer named and that the transfer is the first transfer of the vehicle in 
ordinary trade and commerce. 

B. The certificate shall contain a description of the vehicle, number of cylinders, type of body, 
engine number, serial number or other standard identification number provided by the manufac- 
turer of the vehicle and space for proper reassignment to a New Mexico dealer or to a dealer duly 
licensed or recognized as such in another state, territory or possession of the United States. 

C. Any dealer when transferring a vehicle, not previously registered, to another dealer shall, 
at the time of transfer, give the. transferee the proper manufacturer's certificate of origin fully as- 
signed to the transferee. 

D, When a vehicle not previously registered is transferred to a dealer who does not hold a fran- 
chise granted by the manufacturer of the vehicle to sell that type or model of vehicle, the trans- 
feree must obtain a registration of the vehicle and certificate of title but shall not be required to 
pay the excise tax imposed by Section 7-14-3 NMSA 1978. 


History: 1958 Comp., § 64-3-118, enacted by Laws ANNOTATIONS 
1978, ch. 35, § 65; 2007, ch. 319, § 26. 
The 2007 amendment: effective June 15, 2007, added Am, Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 


Subsection B and changed the exemption from payment of Jur, 2d Automobiles and Highway Traffic § 31. 


excise tax from the tax imposed by Section 64-6-27 NMSA 
1978 to the tax imposed by Section 7-14-3 NMSA 1978. 
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66-3-119. :Vehicle to be dismantled. 


In addition to any requirements pursuant to Section 1 of this 2018 act [66-4-10 NMSA 1978]: 

A. except.as provided in Sections 66-3-115, 66-3-116 and 66-3-118 through 66-3-121 NMSA 
1978, any person who sells, gives away, trades or disposes of any vehicle as scrap or tobe dis- 
mantled or destroyed by any person required to be licensed under Section 66-4-1 NMSA 1978 shall 
assign the certificate of title of the vehicle, to the recipient and shall deliver the certificate of title 
to the recipient. A licensed dismantler receiving any registration plates shall either return them to 
the owner upon demand or destroy them within five days; 

B....except as provided. in Sections 66-3-115, 66-3-116 and 66- 3-118 through 66-3-121 NMSA 
1978, no person shall dismantle or destroy a vehicle unless the person possesses a certificate of 
title or other proof of ownership of the vehicle and completes and sends in the dismantler's noti- 
fication form to the division and any law enforcement agency designated by the division for that 
purpose; and 

C. any person licensed under Section 66-4-1 NMSA 1978 may take possession ofa an ‘abandoned 
vehicle; provided that: 

(1) the person obtains at the time of acquisition a written clearance form from a law en- 
forcement agency mentioned in Section 66-3-121 NMSA 1978; 

(2) within five days after acquisition of the abandoned vehicle, the person math ental from 
the division an official form indicating the names and addresses of all lienholders and owners 
of record. If the abandoned vehicle has out-of-state license plates or the licensee has some other 
reason to believe that the abandoned vehicle is registered in a state other than New Mexico, the 
person shall request the same information from the appropriate agency of that state; 

(3) within five days after receiving the names and addresses of all lienholders and owners 
of record, the person informs them by certified mail, return receipt requested, of the;person's pos- 
session of the abandoned vehicle and of all charges, if any, against the abandoned vehicle and of 
the person's intent to dispose of the vehicle if no claim is made within thirty days after the delivery 
of the letter; 

(4) in those cases where neither the division nor the appropriate state agency specified i in 
this section is able to furnish the names of any lienholders or owners of record, the vehicle shall 
then be deemed as abandoned, and a licensed dismantler may dispose of the abandoned vehicle 
once the dismantler has properly completed a dismantler's notification form for the abandoned 
vehicle and has submitted the form to the division together with a copy of the correspondence 
with either the division or the state agency specified in this section indicating that there are no 
lienholders or owners of record; 

(5) when a lienholder or owner of record is known and the required notice has been sent 
and the dismantler has waited the required thirty days and has not received a valid claim, the 
dismantler shall properly complete a dismantler's notification form for the abandoned vehicle and 
submit the form together with any correspondence with the division or appropriate state agency 
specified in this subsection indicating the names and addresses of lienholders and owners of record 
plus proof of notification together with an affidavit signed by the dismantler stating under oath 
or affirmation that the dismantler has complied with provisions of this section and the disman- 
tler has not received during the thirty-day period following notification any valid claim against 
the abandoned vehicle in question or, while a valid claim has been made, the dismantler has not 
received within sixty days following the notification payment for fees connected with towing and 
storage of the abandoned vehicle in question; 

(6) any person who fails to give notice required in this subsection within the time limit 
specified shall forfeit all liens, interest and claims to the abandoned vehicle in question if claimed 
by an owner or lienholder; 

(7) failure of an owner or lienholder to assert a claim or to pay all legal storage or towing 
fees, if any, within the specified period of time shall result in that person' s forfeiture of liens, inter- 
est or claims to the abandoned vehicle; and 

(8) ‘upon complying with the conditions of this section and waiting the required period 
of time, the abandoned vehicle is the property of the dismantler for dismantling or salvage pur- 
poses, and the dismantler shall not be required to take further action under the lien laws of this 
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state unless the abandoned vehicle is used for other than dismantling or salvage purposes, and 
any person Sade under Beatie 66-4-1 NMSA 1978 pen dismantle or destroy the abandoned 
vehicle. 


History: 1953 Comp., § 64-3-119, enacted by Laws subsection, in Paragraph C(2), after "official", deleted 


1978, ch. 35, § 66; 2018, ch. 75, § 3... oni od "printout" and: added "form",.in Paragraph C(4), after 
Cross references. — For definition of "abandoned ve- "and has", deleted "mailed one copy of" and added "sub- 
hicle", see 66-1-4.1 NMSA 1978, mitted", and after "division", deleted "and one copy of the 
' For definition of "lien or encumbrance", sée 66-1-4/10 form to the law enforcement agency designated by the mo- 
NMSA 1978. tor vehicle division for, that purpose", and in Paragraph 
For definition,;of "owner", see 66-1-4,13 NMSA 1978, C(5), after "vehicle in question", deleted "One copy of the 
For notice requirements, see 66-2-11 NMSA 1978, dismantler's notification form shall be sent to the law en- 
For penalty for violation of this ‘section, see 66-4-9 forcement agency designated by the motor vehicle divi- 
NMSA 1978... | sion for that purpose", ,; 
The 2018 amendment, effective January 1, 2019, 
clarified that the provisions of this section are in addition ANNOTATIONS 


to‘provisions in the Motor Véhicle Code that require auto 
recyclers to electronically notify the department of all mo- 
tor vehicle purchases and to verify with the department 
if the motor vehicle has been reported stolen by check- 
ing the electronic system established and maintained by 
the department, revised certain. statutory references, and 
made numerous stylistic changes; deleted "motor vehicle" 

throughout the section; added the introductory clause; in 
Subsection A, after "upon demand or", deleted "surrender" 
and added "destroy", and after "within five days", deleted party has asserted a claim to, or interest in, the vehicle in 


"of receiving the plates to the division"; in Subsection C, +6. th ti bok $0 th 1976 Op. Att'y. G 
added "abandoned" preceding "vehicle" throughout the Neen SPAR Heat HE PPAR. P a 


Past registration of vehicle does not preclude be- 
ing abandoned. — Past registration in New Mexico of a 
vehicle or motor vehicle does not preclude it from being 
"abandoned," provided. that all other criteria contained 
in 64-4-13, 1953 Comp, (similar to this section) are satis- 
fied, and further provided that a notice has been sent to 
the last known address of all:parties:who may have an 
interest in the vehicle, according to department of motor 
vehicle records (now motor vehicle division), and no such 


66-3-120. Transportation of certain vehicles; proof of ownership. 


A. .Any person transporting any crushed or inoperable vehicle or motor vehicle on any public 
way, street or highway in any manner whatsoever shall have in his possession proof of ownership 
of such vehicle, or: 

(1) -an affidavit from the property owner upon whose property the vehicle or motor vehicle 
was abandoned authorizing the vehicle's'removal from the property owner's land; and 
(2) a police clearance indicating the vehicle has not been reported stolen. 

B. Any person who possesses either a New Mexico dismantler's or wrecker's license, a New 
Mexico auto dealer's license, a state corporation commission [public regulation commission] li- 
cense or a vehicle contract or common carrier license issued by the federal interstate commerce 
commission, shall be exempt from the provisions of this section while transporting vehicles 
which are not abandoned, provided he prominently displays a dealer's license plate or a disman- 
tler's plate on the vehicle in tow, or has a New Mexico state corporation commission [public regu- 
lation commission], vehicle contract or common carrier permit number or a federal interstate 
commerce commission vehicle contract or common carrier permit number prominently displayed 
on the towing vehicle. 

C. Any person failing to have such documentation in his possession while transporting such a 
vehicle or motor vehicle is subject to the penalties produced in Section 66-4-9 NMSA 1978 and any 
vehicle or motor vehicle being transported by such a person shall be subject to immediate confisca- 
tion. Said vehicle or motor vehicle shall be towed to an authorized police impound lot until proof of 
ownership is presented or until the documentation described in this section is provided by either 
the owner of the vehicle or the person in possession. Failure to provide such documentation within 
thirty days shall result in the vehicle or motor vehicle being deemed unclaimed and thus subject to 
claim by the person or firm in possession, 


“History: 1953 Comp., § 64-3-120, enacted by. Laws Laws 1998, ch, 108, § 80 provided that references to the 
1978, ch. 35, § 67. state corporation commission be construed as references 


Bracketed material. — The bracketed’ material was ~ to the public regulation commission. 
inserted by the compiler. It. was not enacted by the legisla- tom 
ture and is not part of the law. 


293 


© 2022 State of New Mexico. New Mexico,Compilation Commission, All rights reserved. 


66-3-121 MOTOR VEHICLES 66-3-123 


66-3-121. Disposal of abandoned vehicle or motor vehicle. 


A. Any person upon whose property or in whose possession is found an abandoned vehicle or 
motor vehicle shall have authority to sell, retain, give away or dispose of the abandoned vehicle or 
motor vehicle to any person licensed under Sections 66-4-1 through 66-4-9 NMSA 1978 provided 
that he notifies a law enforcement agency prior to the disposal and obtains from that agency a 
written clearance stating that neither the agency's records nor the computerized records of the 
national crime information center indicate that the abandoned vehicle or motor vehicle has been 
reported as stolen and either: 

(1) the vehicle or motor vehicle in question regardless of its age is either totally wrecked or 
in such a state of disrepair that it is suitable only for dismantling purposes; 

(2) the vehicle or motor vehicle in question is at least eight years of age or older; or 

(3) the vehicle or motor vehicle in question has been placed in any storage or wrecker yard 
at the request of a law enforcement agency or a property owner upon whose. property the vehicle 
or motor vehicle was abandoned and has remained unclaimed in that yard for a period of thirty 
days, in which case the owner of the storage yard may proceed to make a claim against the motor 
vehicle or vehicle, as specified in Subsection C of Section 66-3-119 NMSA 1978 as though it were 
abandoned. Any person wishing to obtain the vehicle may not charge more than fifty cents ($.50) 
per day for storage unless he is licensed as a vehicle storage yard, and he must notify owners and 
lienholders within thirty days or lose all rights to claim the vehicle. 

B.. In the case of any vehicle or motor vehicle which is less than eight years of age or in stich 
a state of repair that it will be placed back into service or which is not to be used for dismantling 
purposes or which a property owner wishes to retain for his own use or to sell to anyone other 
than a licensed dismantler, the person shall proceed to make claim for the vehicle or motor vehicle 
through a lien process and obtain a new certificate of title prior to disposal. ; 


History: 1953 Comp., § 64-3-121, enacted by Laws paragraph of Subsection A, in Subsection A(3) inserted 
1978, ch, 35, § 68; 1989, ch. 318, § 9. "or motor vehicle" near the beginning of the first sen- 

Cross references, — For the penalty for violation of tence, and substituted "66-3-119 NMSA 1978" for "64-3- 
this section, see 66-4-9 NMSA 1978. 119 NMSA 1958" near the end of that sentence; inserted 

The 1989 amendment, effective July 1, 1989,’sub- "or motor vehicle" near the beginning of Subsection B; 
stituted "66-4-1 through 66-4-9 NMSA 1978" for "64- and made minor stylistic changes throughout the sec- 
4-1 through 64-4-9 NMSA 1958" in the introductory tion. 


66-3-122. Registration effective after death of owner. 


Upon the death of an owner of a vehicle subject to registration, its registration shall continue in 
force as a valid registration until the end of the registration period for which the license plate or 
sticker was issued, or until the ownership of the vehicle is transferred before the end of such regis- 
tration period by the executor or administrator of the estate of the deceased owner or by a legatee 
or distributee of the estate, or until the ownership thereof is transferred to a new owner before the 
end of such registration period by the survivor of two joint owners thereof. 


History: 1953 Comp., § 64-3-122, enacted by Laws 
1978, ch. 35, § 69. 


66-3-123. Requirements of purchaser; forms; distribution. 


In addition to any requirements pursuant to Section 1 of this 2018 act [66-4-10 NMSA 1978], 
purchasers licensed under the provisions of Section 66-4-1 NMSA 1978 shall, upon purchase of a 
vehicle to be dismantled, crushed or otherwise destroyed, submit copies of the dismantler's notifi- 
cation form as provided for in Section 66-3-124 NMSA 1978 as follows: 

A. electronically to the department as required by Section 66-3-121 NMSA 1978, along with 
the actual title or proof of ownership required in the state in which the vehicle is registered or 
licensed; 
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B. one copy by certified mail within thirty days of acquisition to the local law enforcement 
agency designated by the department. The agency shall process the form through the files of stolen 
or embezzled vehicles within five days of receipt of the form; | 

C. one copy to be retained by the purchaser for as long as the vehicle remains in the purchas- 
er's possession or until the vehicle is destroyed, but in no instance fewer than three years; and 

D. one copy to be retained and provided to any subsequent purchaser of the vehicle. The pur- 
chaser shall retain the copy for as long as the vehicle remains in the purchaser's possession or 


until the vehicle is destroyed. 


History: 1953 Comp., § 64-3-123, enacted by Laws 
1978, ch, 35, § 70; 1991, ch. 160, § 8; 2018, ch. 75, § 4. 

Cross references. — For the penalty for violation of 
this section, see 66-4-9 NMSA 1978. 
’The 2018 amendment, effective January 1, 2019, 
clarified that the provisions of this section are in addition 
to provisions in the Motor Vehicle Code that require auto 
recyclers to electronically notify the department of all mo- 
tor vehicle purchases and to verify with the department 
if the motor vehicle has been reported stolen by checking 
the electronic system established and maintained by the 
department, required dismantlers to electronically sub- 
mit one copy of the dismantler's notification form to the 
department, and required dismantlers to retain a copy of 
the notification form for at least three years; in the in- 
troductory clause, added "In addition to any requirements 
pursuant to Section 1 of this 2018 act"; in Subsection A, 
deleted "one copy" and added "electronically", and after 


"registered or licensed", deleted "provided that with the 


~~ prior approval of the department, the required informa- 


tion may be transmitted electronically to the department 


_ in lieu of submitting a copy of the form"; and in Subsection 


C, after "destroyed", added "but in no instance fewer than 
three years". 

The 1991 amendment, effective July 1, 1991, deleted 
“or motor vehicle" following "vehicle" throughout the 
section; in the introductory paragraph, substituted "66- 
4-1 NMSA 1978" for "64-4-1 NMSA 19538" and "66-3-124 
NMSA 1978" for "64-8-124 NMSA 1953"; in Subsection 
A, substituted "department" for "motor vehicle division" 
and "66-3-121 NMSA 1978" for "64-3-121 NMSA 1953" 
and added the proviso; substituted "department" for "mo- 
tor vehicle division which" in Subsection B; deleted "or 
purchasers" following "purchaser" in the first sentence 
in Subsection D, and made related and other stylistic 
changes in Subsections C and D. 


66-3-124. Department to provide forms. 


In addition to any requirements pursuant to Section 1 of this 2018 act [66-4-10 NMSA 1978], the 
department shall issue a dismantler's notification form to be used by any persons licensed under 
the provisions of Section 66-4-1 NMSA 1978 for all vehicles purchased to be dismantled, crushed 
or otherwise destroyed. The form shall require such information as is determined by the depart- 


ment to be necessary. 


History: 1953 Comp., § 64-3-124, enacted by Laws 
1978, ch. 35, § 71; 1991, ch. 160, § 9; 2018, ch. 75, § 5. 

Cross references. — For the penalty for violation of 
this section, see 66-4-9 NMSA 1978. 

The 2018 amendment, effective January 1, 2019, 
clarified that the provisions of this section are in addition 
to provisions in the Motor Vehicle Code that require auto 
recyclers to electronically notify the department of all mo- 
tor vehicle purchases and to verify with the department 
if the motor vehicle has been reported stolen by checking 
the electronic system established and maintained by the 


department; and added "In addition to any requirements 
pursuant to Section 1 of this 2018 act". 

The 1991 amendment, effective July 1, 1991, substi- 
tuted "Department to provide" for "Division of motor ve- 
hicles" in the catchline; in the first sentence, substituted 
"department" for "division", deleted "quadruplicate" pre- 
ceding "dismantler's", substituted "66-4-1 NMSA 1978" 
for "64-4-1 NMSA 1953" and deleted "or motor vehicles" 
following "vehicles" and, in the second sentence, substi- 
tuted "department to be necessary" for "motor vehicle di- 
vision and set out in its regulations". 


66-3-125. Restrictions upon licensees. 


In addition to any requirements pursuant to Section 1 of this 2018 act [66-4-10 NMSA 1978], 
a person licensed under the provisions of Sections 66-4-1 through 66-4-7 and 66-4-9 NMSA 1978 
may, no earlier than thirty days after sending the dismantler's notification form as required by 
Section 66-3-123 NMSA 1978, proceed with the business of shredding, compacting, crushing or 
otherwise disposing of a vehicle purchased in accordance with the provisions of Sections 66-4-1 
through 66-4-7 and 66-4-9 NMSA 1978; provided; however, dismantling of the vehicle may proceed 
immediately upon the sending of the dismantler's notification form. 


History: 1953 Comp., § 64-3-125, enacted by Laws 
1978, ch. 35, § 72; 1989, ch. 318, § 10; 2018, ch. 75, § 6. 

Cross references, — For the penalty for violation of 
this section, see 66-4-9 NMSA 1978. 


The 2018 amendment, effective January 1, 2019, clar- 
ified that the provisions of this section are in addition to 
provisions in the Motor Vehicle Code that require auto re- 
cyclers to electronically notify the department of all motor 
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vehicle purchases and to verify with the department if the 


motor vehicle has been reported stolen; by checking the 
electronic system established and maintained by the de- 


partment, clarified certain statutory references, and made ~ 
technical changes; and added "In addition to any require-’ 
ments pursuant to Section 1 of this 2018 act", and after .. 


MOTOR VEHICLES 


66-3-201 


The 1989 amendment, effective July 1, 1989, twice 


substituted "66-4-1 through 66-4-9 NMSA 1978" for "64- 


4-1 through 64-4-9 NMSA 1953", substituted "thirty days" 
for "five days" near the beginning of the section, substi- 
tuted "66-3-123 NMSA 1978" for '"64-3-123 NMSA 1953" 
near the middle of the section, and inserted "or motor ve- 


each occurrence of "66-4-1 through", added "66-4-7 and", — hicle" near the end of the section. 


and deleted "or motor vehicle" throughout the section. 


66-3-126. Casual sales; place of sale; advertising; penalty. 


A. No person not a dealer making a casual sale of his own motor vehicle duly registered to him 
shall sell the vehicle or offer or display the motor vehicle for sale at any location other than his 
current residence, place of employment, or at any site where the seller of the motor vehicle has 
obtained prior written permission from the land owner. 

B. Any person who violates. any provision of this section is guilty of a misdemeanor and shall 
be punished by a fine of three hundred dollars ($300) or by imprisonment for not less than thirty 
days, or both, © © 


History: Laws 1987, ch. 250, § 2. 5 


66-3-127. Warning of violation; removal of vehicle. 


A. A law enforcement officer is authorized to place a warning sticker on any motor vehicle dis- 
played at a location in violation of Section 2 [66-3-126 NMSA 1978] of this act and to provide for 
removal of the vehicle if it is at the same location wvepty four hours Biser the warning Se ee is 
placed on the motor vehicle. : 

B. The warning sticker shall contain the following inf ation 

(1) the date and time the warning sticker was affixed to the motor vehicle; 

(2) a statement that pursuant to this violation, if the motor vehicle is not removed within 
twenty-four hours after the sticker is affixed, the motor vehicle shall be towed away and stored 
at the owner's expense and if the motor vehicle is moved to another unlawful location, it will be 
subject to immediate removal without warning; and 

(3) the location and telephone number where additional information may be obtained. 

C. Ifa motor vehicle on which,a warning sticker has once been issued and affixed is found in 
another unlawful location, the law enforcement officer may immediately without warning provide 
that the motor vehicle bé towed away and stored at the owner's expense. 

D. Within forty-eight. hours after a motor vehicle is towed away and stored pursuant to this 
section, the' towing and storage facility so designated by the law enforcement agency shall give 
written notice by certified mail to the registered owner of the motor vehicle, if known, that the mo- 
tor vehicle has been towed away and shall give the address of the storage facility where Maat motor 
vehicle is stored. 


History: Laws 1987, ch. 250, § 3. 


PART 3 
SECURITY INTERESTS _ 


66- 3. 201. | Filing seater interests. 


A. A security interest in.a vehicle of a type vonabpal to be titled and b raviatelen in New 
Mexico is not valid against attaching creditors, subsequent transferees or lienholders unless 
perfected as provided by this section..This provision does not apply to liens'dependent upon 
possession nor to PrePRey, tax liens on manufactured homes perfected under Section 66-3-204 
NMSA 1978. | ) 
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B. Title applications may be submitted electronically to the department but all title applica- 
tions shall be accompanied by the certificate of title last issued for the vehicle and shall contain 
the name and address of any lienholder, the date the security agreement was jot and the 


maturity date of the agreement. 


C. Upon receipt of a title application, the department shall record the date it was received. 
When satisfied as to the genuineness of the application, the department shall file it and issue a 
new certificate of title showing the owner's name and all liens existing against the vehicle. 

D. No security interest filed in any state which does not show all liens on the certificate of title 
shall be valid against any person in this state other than the parties to the security agreement or 
those persons who take with actual notice of the agreement. 


History: 1953 Comp., § 64-3-201, enacted by Laws 
1978, ch. 35, § 73; 1995, ch. 135, § 13. + 

Cross references, — For definition of "lien or encum- 
brance", see 66-1-4.10 NMSA 1978. 

For electronic authentication and substitution for sig- 
nature, see 14-3-15.2 NMSA 1978. 

For oil and gas products liens, see 48-9-1 0 48-9-8 
NMSA 1978. 

For secured transactions, see 55-9-101 NMSA 1978 et 
seq. 

For motor vehicle sales financing, see 58-19-1 NMSA 
1978 et seq. 

The 1995 amendment, effective June 16, 1995, in Sub- 
section A, substituted "manufactured" for "mobile" and 
updated the code reference at the end; in Subsection B, in- 
serted "Title applications may be submitted electronically 
to the department but"; and in Subsection C, substituted 
"department" for "division" in two places and made minor 
stylistic changes. 


ANNOTATIONS 


‘Failure to perfect security interest. — Where de- 
fendant loaned plaintiff funds to pay indebtedness on 
plaintiffs truck; defendant received title for the truck 
from plaintiffs lender; plaintiff retained possession of the 
truck; plaintiff never signed an assignment of title to the 
truck to defendant; defendant did not have title trans- 
ferred to defendant's name; and defendant did not file a 
lien’on the truck with the motor vehicle division, defen- 
dant did not have a valid security interest in the truck and 
was not authorized to repossess the truck when plaintiff 
failed to pay the loan. Jones v. Beavers, 1993-NMCA-100, 
116 N.M. 634, 866 P.2d 362. 

Filing provision afforded no protection to credi- 
tor with actual knowledge. — Provision, which pro- 
vides that no conditional sale contract, conditional lease, 
chattel mortgage or other lien or encumbrance or title re- 
tention instrument upon a vehicle of a type required to 
be registered by the provision, other than a lien depen- 
dent upon possession, affords no protection to a creditor 
with actual knowledge of a prior conditional sale or lease 
agreement. Riggs v. Gardikas, 1967-NMSC-120, 78 N.M. 
5, 427 P.2d 890. 

Compliance mandatory in order to retain title or 
obtain lien. — Section 64-5-1, 1953. Comp. (similar to this 
section) makes compliance with the provisions thereof 
mandatory in order to retain title or obtain ‘a valid lien or 
encumbrance. Clovis Fin. Co. v. Sides, 19638-NMSC-065, 72 
N.M. 17, 380 P.2d 173. 


To perfect a security interest in a mobile home, | 


the secured creditor must file its security agreement with 
the motor vehicle division, Subsequently, a certificate of ti- 
tle is issued reflecting on its face all liens filed on the sub- 
ject vehicle. In re Portillo, 18 Bankr. 995 (Bankr. D.N.M. 
1982). 
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Failure to file rendered contracts invalid to inter- 
vening judgment creditors. — The’clear language of 
Section 64-5-1, 1953 Comp. (similar to this section) com- 
pels the conclusion that the parties’ failure to file the con- 
ditional sales contracts rendered them invalid as to the 
intervening judgment creditors of a party. Riggs v. Gardi- 
kas, 1967-NMSC-120, 78 N.M. 5, 427 P.2d 890. 

No prior interest if application not filed before 
levy. — Where bank, on motion for summary judgment, 
failed to show that application for title was filed before levy 
to satisfy judgment debt, bank did not have prior security 
interest in automobile. Novak v. Dow, 1970-NMCA-104, 82 
N.M. 380, 474 P.2d 712. 

Chattel mortgages and instruments having effect 
of placing a lien on personal property are required to be 
in writing. Clovis Fin. Co, v. Sides, 1963-NMSC-065, 72 
N.M. 17, 380 P.2d 173. 

Removable drilling units not subject to security 
interest. — Drilling units which are bolted and welded to 
trucks but which can be removed are not subject to a secu- 
rity interest in the trucks requiring perfection under this 
section, First Nat'l Bank v. Niccum (In re Permian Anchor 
Servs), 649 F.2d 763 (10th Cir. 1981). 

The motor vehicle division should accept for fil- 
ing all instruments, with or without acknowledgments 
appearing thereon, filed pursuant to Sections 64-5-1 and 
64-5-2, 1953 Comp. (similar to this section and Section 66- 
3-202 NMSA 1978, respectively), and which instruments 
create and evidence a lien or encumbrance, or title reten- 
tion, upon motor vehicles required to be registered. 1961- 
62 Op. Att'y Gen. No. 62-30. 

Certified photocopy of instrument creating lien is 
valid for filing. 1963-64 Op. Att'y Gen. No, 63-56. 

Title to accompany any lien to be filed. — If the 
bureau of revenue (now revenue division of taxation and 
revenue department) did not require the title to be filed 
with the lien, the law as it is set up would be ineffective. 
The person purchasing the vehicle with a title, on the face, 
clear and unencumbered, but a lien having been placed 
against the vehicle, the enforcement of that lien against 
the vehicle would be in violation of the dealers of bona fide 
purchaser for value. Therefore it is the opinion of this of- 
fice that the motor vehicle department (now motor vehicle 
division) may require the title to accompany any lien to be 
filed in that department (division). 1953-54 Op. Att'y Gen. 
No. 53-5846. . 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part IT," see 2 Nat. Resources J. 75 (1962). 

For article, "The Uniform Commercial Code: Some New 
Mexico Problems and Proposed Legislative Solutions," see 
3 Nat. Resources J. 487 (1963). ; 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic § 31. 

60 C.J.S. Motor Vehicles § 42. 
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66-3-202. Filing effective to give notice. 


_A. On or after June 1, 1996, the filing of an application with the division and the issuance of 
a new certificate of title by the division as provided in Section 66-3-201 NMSA 1978 constitute 
constructive notice of all security interests in the vehicle described in the application, Except for 
a manufactured home or recreational vehicle, if the application is received by the division within 
ten days after the date the security agreement was executed, constructive notice shall be effective 
as of the date of the execution of the security agreement, and the security interest shall be deemed 
to have been filed and perfected as of that date and shall have priority over other liens attached or 
filed subsequent to that date, except for tax liens filed by the state, county or federal governments, 
In the case of a manufactured home or recreational vehicle, if the application is received by the 
division within sixty days after the date the security agreement was executed, constructive notice 
shall be effective as of the date of the execution of the security agreement, and the security agree- 
ment shall be deemed to have been filed and perfected as of that date and shall have priority over 
other liens attached or, filed subsequent to that date, except for tax liens filed by the state, county 
or federal governments. In all: other cases, constructive notice shall be effective as of the date of 
receipt noted on the title application. 

B. The method provided in this article for perfecting a security interest shall be exclusive ex- 
cept as to liens dependent upon possession and property tax liens on manufactured homes per- 
fected under Section 66-3-204 NMSA 1978. 

C. The constructive notice provided for in this section terminates twelve months after the ma- 
turity date of the debt. Unless refiled in a manner prescribed by the division within twelve months 
after the maturity date, the division may ignore the security interest in the issuance of all subse- 


quent certificates of title. 


History: 1953 Comp., § 64-3-202, enacted by Laws 
1978, ch. 35, § 74; 1996, ch. 78, § 1. 

The 1996 amendment, effective May 15, 1996, rewrote 
Subsection A, substituted "manufactured" for "mobile" 
and "66-3-204 NMSA 1978" for "64-3-204 NMSA 1978" in 
Subsection B, and made stylistic changes in Subsection C. 


ANNOTATIONS 


Lien for unpaid trailer court rental space not su- 
perior. — The lien of an owner or operator of a trailer 
court for unpaid space rental is not superior to a prior 
chattel mortgage on a house trailer filed as required by 
Section 64-5-2, 1953 Comp. (similar to this section). Dia- 
mond Trailer Sales Co. v. Munoz, 1968-NMSC-104, 72 
N.M. 190, 382 P.2d 185. 

Application not received within 10 days not con- 
structive notice, — Where application for title showing 
lien is not received within 10 days after execution of secu- 
rity agreement, the filing of security agreement does not 
constitute constructive notice of security interest. Novak 
v, Dow, 1970-NMCA-104, 82 N.M. 30, 474 P.2d 712. 

Application filed after levy not prior interest. — 
Where bank, on motion for summary judgment, failed 
to show that application for title was filed before levy to 
satisfy judgment debt, bank did not have prior security 
interest in automobile. Novak v, Dow, 1970-NMCA-104, 82 
N.M. 30, 474 P.2d 712. 

Section provides exclusive method of perfec- 
tion. — This section specifically provides that. the method 


provided under Sections 64-5-1 and 64-5-2, 1953 Comp. 
(similar to Section 66-3-201 NMSA 1978 and this section, 
respectively) for giving constructive notice of a lien or en- 
cumbrance upon a registered vehicle shall be exclusive of 
the provisions of law which otherwise require or relate to 
the recording or ‘filing of instruments creating or evidenc- 
ing title retention or other liens or encumbrances upon ve- 
hicles of a type subject to registration, 1961-62 Op. Att'y 
Gen, No, 62-30. 

Uniform Commercial Code inapplicable to secu: 
rity interests in motor vehicles. — Under a plain read- 
ing of the statutes and authorities the provisions of the 
Uniform Commercial Code (55-1-101 NMSA 1978 et seq.) 
do not apply to the perfection of liens, encumbrances or ti- 
tle retention creating a security interest in motor vehicles, 
1961-62 Op. Att'y Gen. No. 62-30. 

The motor vehicle division shidsild accept for fil- 
ing all instruments, with or without acknowledgments 
appearing thereon, filed pursuant to Sections 64-5-1 and 
64-5-2, 1953 Comp. (similar to Section 66-3-201 NMSA 
1978.and this. section, respectively). and. which instru- 
ments create and-evidence a lien or encumbrance or title 
retention upon motor vehicles required to be registered, 
1961-62 Op. Att'y Gen. No. 62-30, 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat, Resources J..75 (1962). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 7A Am, 
Jur, 2d'Automobiles and Highway Traffic § 31. 

60.C.J.S, Motor Vehicles § 42. 


66-3-203. Report of ubgied: dnglained and unidentified motor vehicles. 


An operator of a place of business for garaging, repairing, parking or storing vehicles for the 
public, in which a vehicle remains unclaimed for a period of thirty days, shall, within five days af- 
ter the expiration of that period, report in writing to the New Mexico state police at Santa Fe and 
the sheriff of the county in which the unit is stored, setting forth the make of car, model-year, [and] 
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engine, serial and vehicle numbers of the vehicle unclaimed. A person who fails to report a vehicle 
as unclaimed in:accord with this:subsection forfeits all claims and liens for its parking or storing 


andiis guilty of a misdemeanor apap by a fine of not more than twenty-five dollars ($25.00). 


” History: 1953 Comp. + § 64-3-2038, pL VF by Laws 
1978, ch. 35, § 75. 


Bracketed Material — The bracketed material in’ 


this section was inserted by the compiler. It was not en- 
acted by the legislature, and it is not part of the law. 


ANNOTATIONS 


Requirement inapplicable to stolen vehicle re- 
turned to owner by'sheriff.:— The provisions of Sec- 


the owner of an automobile storage business to report un- 
claimed motor vehicles to the state police and to the sher- 
iff, are not intended to apply to a stolen motor vehicle that 
has been recovered by the sheriff and towed to owner's 
place of business at the request of sheriff. Foundation Re- 

serve Ins, Co, v. Faust, 1962-NMSC-176,.71 N.M, 271, 377 


- P24 681. 


‘Am. Juri-2d, A.L.R. = C.J.S. Ng iitriaot — 61A 
C.J.S, Motor Vehicles § 717. 


tion 64-5-3, 1953 Comp. (similar to this section), requiring 


66-3-204. Property tax liens on manufactured homes; filing; effect. 


A. Upon receipt of a notification of unpaid taxes on a manufactured home required by Sec- 
tion 7-38-52 NMSA 1978, the division shall file the notification and indicate on it the date and time 
of receipt. It shall maintain an index and file of the notifications by vehicle registration number. 

’B. From the date and time of receipt of a notification, the unpaid taxes, penalty and interest 
certified by the county treasurer constitute a lien on and a security interest in the manufactured 
home on behalf of the state until paid. The lien is valid against holders of prior perfected security 
interests, attaching creditors and subsequent transferees and when perfected by filing in accor- 
dance with this section constitutes constructive notice of the lien claimed. When a lien is perfected 
under this section, the division shall send written notification of the lien to all holders of prior 
perfected security interests.as shown on the vehicle's certificate of title. The notice shall be sent no 
later than ten days after the filing of the lien. 

C. Upon receipt of a certified notice from a county treasurer showing that the taxes, penalty 
and interest for which a lien is claimed have been paid, the division shall indicate in writing on the 
filed notification the fact of payment, shall attach the notice of payment to the original notification, 
shall remove both documents from its lien file to a separate file and shall make a written entry in 
its index indicating the satisfaction of the lien. At the same time, it shall send written notification 
to the registered owner of the manufactured home of the action it has taken. 


History: 1953 Comp., § 64-3-204, enacted by Laws 
1978, ch. 35, §.76; 1983, ch, 295, § 29, 


Cross references. — For ‘definition of "division", see 
66-1-4.4 NMSA 1978. 


PART 4 
"NONRESIDENT Selina ht JE VEHICLES | 


66-3-301. Ragiathatiod be Sf stn ied 


A. oAny nonresident owner of a vehicle ofa type otherwise subject. to registration may use.or 
permit the use of the vehicle within the state for a period of one hundred eighty days without reg- 
istering his vehicle, but any vehicle so used must display current registration plates issued for the 
vehicle in the state where the owner resides. 

B. ‘Any person gainfully employed within the boundaries of this state for a period of thirty days 
or more within a sixty-day period shall be presumed to be a resident of this state. 

C.. Notwithstanding the fact of their employment, the following are not.required to register 
their vehicles if they display current registration plates issued for the vehicle i in the state where 
the owner resides: 

(1) nonresident students sancidgvend in a full-time course of study at an institution of higher 
learning located within this state, and the vehicle displays a valid nonresident student sticker’ is- 
sued by the institution which they attend; or 
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(2) anonresident owner gainfully employed within the boundaries of this state who uses 
his vehicle to commute daily from his home in another state to and from his place of employment 
within this state. The provisions of this paragraph apply only if the state in which the owner re- 
sides extends like privileges to New Mexico residents Aomgees employed within the boundaries of 
that state. 

D. A nonresident owner of a foreign vehicle Spepeied within this state for the Aiahapoteatian 
of persons or property for compensation or for the transportation of merchandise either regularly 
according to a schedule or for a consecutive period exceeding thirty days shall register the vehicle 
and pay the same fees as required with reference to like vehicles owned by residents of this state. 
This subsection shall not be construed as limiting the effect of validly entered reciprocal agree- 
ments between New Mexico and other states or of proportional registration provided for in Sec- 
tion 66-3-4 NMSA 1978. 

E. Every nonresident including any foreign corporation carrying on business within this state 
and owning and regularly operating:in that business any vehicle, trailer, semitrailer, house trailer 
or pole trailer within the state shall register each vehicle and pay 228 same fees as opis with 
reference to like vehicles owned by ae tie of this state. 


History: 1953 Comp., § 64-3-301, enacted by Laws is "duly registered in" some foreign state'as is required 


1978, ch. 35, § 77; 1991, ch. 41, § 1. under Section 64-6-1A, 1953.Comp. (similar to this sec- 
The 1991 amendment, effective June 14, 1991, inSub- ___ tion). If the motorist cannot show proof of such foreign 
section B, deleted "consecutive" preceding "days" and "but registration, and if it appears that the vehicle probably is 
this presumption shall be rebutted upon a showing that not duly registered, then he may be cited as a misdemean- 
the person's employment in this state is for no more than ant under Section 64-6-1A. 1966 Op. Att'y Gen. No, 66-62. 
one hundred eighty days" following "resident of this state" Rental motor vehicles and rental trailers come 
and inserted "within a sixty-day period"; in Subsection D, ° within the provisions of Section 64-6-1, 1953 Comp. (simi- 
substituted "66-3-4 NMSA 1978" for "64-3-4 NMSA 1953" lar to this section). 1963-64 Op. Att'y Gen, No. 63-137. 


in the.second sentence; in Subsection E, deleted "motor" 
preceding "vehicle, trailer"; and made minor stylistic 
changes in Subsections A, D and E. 


Il. EMPLOYMENT OR RESIDENCE WITHIN STATE. 


Nonresident may operate vehicle without state 


ANNOTATIONS registration for stated period. — Section 64-6-1, 1953 
.. Comp: (similar to this section) permits a nonresident 
I. GENERAL CONSIDERATION. owner of any foreign vehicle of a type otherwise subject 
I]. EMPLOYMENT OR RESIDENCE WITHIN STATE. to registration to operate or allow the use or operation of 
III. CARRYING ON BUSINESS. , the vehicle in this state for a period of 30 days (now 180 
IV. MILITARY PERSONNEL. . \ days) without registering it. After the 30-day (now 180- 
' day).period, the vehicle is to be registered. 1961-62 Op. 
I, GENERAL CONSIDERATION. Att'y Gen. No. 62-1138, overruled by 1971 Op. Att'y Gen. 
Unconstitutional to require immediate acquisi- No. 71-98: 
tion of license. — There being no reasonable basis for Once intent’to become resident manifest, ts 
the classification, Laws 1941, ch. 165, § 1(a) was invalid as istration requirements must be met. — ‘The cir- 
discriminatory and a denial of "equal protection of law" be- cumstances that would establish or invoke a required 
cause it required a nonresident owner, who accepts gain- registration in New Mexico can only be determined by 
ful employment within the state, to immediately acquire a declaration of intent to become a resident or by a mani- 
a license from New Mexico. State v. Pate, 1943-NMSC-007, . festation of such intention as evidenced by employment 
47 N.M. 182, 138 P.2d 1006. of a permanent nature, voter registration or any other 
Ona’déithition éf nonresident"oirtheundividual act lending support to a subjective determination of the 
intends to return to a place where his political rights are intention to become a resident of this state. 1957-58 Op. 
exercised and where he is subject to taxation, etc., he is a Att'y Gen. No. 58-191. 
nonresident of New Mexico. If such intent to return to his’ © These provisions apply equally to those who only 
"legal residence" is absent and his intention is to be a New temporarily accept employment within the state so long 
Mexico resident, he is a New Mexico resident and should as that person remains within the state for a period in 
comply with the motor vehicle laws on registration. 1957- excess of 30 days. 1959-60 Op. Atty Gen, No. 59-197, 
58 Op. Att'y Gen. No, 57-330. Nonresidents employed within state are exempt. 
Vehicle not registered out-of-state must be in — Nonresident persons employed within the state and 
state, — A special motor vehicle, used to haul exceptional who merely use their vehicle as a means of conveyance 
loads, which was leased by a New Mexico firm holding a to and from such employment, but who do not regularly 
certificate of convenience and necessity from an Arizona operate such vehicle in the course of their business, are 
trucking firm, was subject to registration in the state of exempt from the purchase of New Mexico registration 
New Mexico even though it was only used on highways plates and the payment of the usual fees in connection 
of New Mexico for eight days due to the fact that it was, . therewith so long as they display registration plates on 
not registered in the state of Arizona and did not display the vehicle from the state of residence. 1959-60 Op. Att'y 
current registration plates from that state. 1969 Op. Att'y Gen. No. 59-215. ; : 
Gen. No. 69-95. . Nonresident truckers cannot avoid necessity of 
Nonresident motorist may be cited asmisdemean- . registration simply because on weekends the vehicles 
ant if vehicle unregistered. — A nonresident motorist were driven to Texas, 1961-62 Op. Att'y Gen. No. 62-113, 
can be required to show proof that his out-of-state vehicle overruled by 1971 Op. Att'y Gen. 71-98. 
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Period not tolled by short absence. — The purpose 
of Section 64-6-1, 1953 Comp. (similar to, this section) 
could not be circumvented by a nonresident motorist who, 
with the intent to return to New Mexico, leaves the state 
for only a day or two in an effort to toll the running of 
the period. 1959-60 Op. Att'y Gen. No. 59-197; 1963-64 Op. 
Att'y Gen. No. 63-137. , 

Nonresident trucker may not relieve himself of 
requirement of registration of his truck imposed by 
Section 64-6-1, 1953 Comp. (similar to this section), as 
amended, by removing his truck from the state for short 
intervals. 1959-60 Op. Att'y Gen. No. 59-71. 


III. CARRYING ON BUSINESS. 


Out-of-state leased, vehicles subject to registra- 


tion requirements. — Subsection D of Section 64-6-1, 
1953 Comp. (similar to Subsection D of this section) would 
apply if a New Mexico lessee used a vehicle registered in 
another state for a period of 30 days or more. 1969 Op, 
Att'y Gen. No. 69-95. 
' Carrying on business within state subjects owner 
to registration requirements. — Subsection E of Sec- 
tion 64-6-1, 1953 Comp. (similar to Subsection E of this 
section) only applies if the nonresident owner carries on 
business within this state, 1969 Op. Att'y Gen. No. 69-95. 
Test is whether nonresident owner engaged in 
profession or trade. — The test for the determination 
of whether or not a nonresident vehicle, which is not used 
for the transportation of persons or property for compen- 
sation, and which is.not-owned by a person or corpora- 
tion carrying on business within this state, is subject to 
registration under motor vehicle registration and licens- 
ing laws, is whether or not the nonresident owner of that 
vehicle is engaged in any employment, trade, profession 
or occupation in this state. 1953-54 Op. Att'y Gen. No. 54- 
6037. 


IV. MILITARY PERSONNEL. 


Servicemen located within state excluded from 
registration requirement. — Servicemen located 
within this state, but who are residents of and domiciled 
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in another state, are excluded from registration of their 
motor vehicle. 1959-60 Op. Att'y Gen. No. 59-216. 

Federal civilian employees temporarily assigned 
to military installations. — United States government 
civilian employees temporarily assigned to military in- 
stallations within the state are not required to. register 
their motor vehicles in New Mexico under the provisions 
of Section 64-6-1, 1953 Comp. (similar to this section). 
1957-58 Op. Att'y Gert. No. 57-79, 

Serviceman need not register if wife uses vehicle. 
— A serviceman who owns a vehicle registered in his own 
name in the state of his residence not required to register 
his motor vehicle in New Mexico under the provisions of 
Section 64-6-1, 1953 Comp. (similar to this section) if his 
wife is gainfully employed within the state but is not us- 
ing the vehicle in her work. 1957-58 Op. Att'y Gen. No, 57- 
172.3 

Serviceman must register if not registered in 
home state. — Section 514 of the Soldiers' and Sailors' 
Civil Relief Act, 50 U.S.C. App. § 574 (now Servicemem- 
bers Civil Relief Act, 50 U.S.C. App.:§ 571), forbids New 
Mexico's requiring a nonresident serviceman to register 
his automobile so long as the automobile is registered in 
the serviceman's home state. If, however, the automobile 
is not registered in his home state, it is lawfully. subject 
to registration in New Mexico and Section 64-6-1, 1953 
Comp. (similar to this section) should be enforced. 1971 
Op. Att'y Gen. No. 71-98, 

Must register if commercial vehicle. — New Mexico 
may assess the full registration fee for commercial vehi- 
cles, owned by nonresident service personnel, because of 
the language of Section 64-6-1E, 1953 Comp. (similar to 
this section). 1975 Op. Att'y Gen. No, 75-43. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 56, 57. 

Discrimination against nonresidents in vehicle regis- 
tration requirements, 61 A.L.R. 347, 112 A.L.R, 63. 

Statute in relation to foreign-owned vehicles operating 
within state, 82.A.L.R. 1091, 138 A.L.R. 1499. 

Applicability of motor vehicles registration laws to cor- 
poration domiciled in state but having branch trucking 
bases:in other states, 16 A.L.R.2d 1414. 


60 C.J.S: Motor Vehicles §§ 66 to 69. 


66-3-302. Caravan fee. 


A. A person or an employee, agent or representative of that person shall not use the highways 
of New Mexico for the transportation of any vehicle, regardless of whether the vehicle is registered 
in another state or whether the vehicle is transported on its own wheels or on another vehicle or 
by being drawn or towed behind another, if the vehicle is transported by any person or the agents 
or employees of that person engaged in the business of transporting vehicles or if the vehicle is be- 
ing transported for the purpose of delivery to any purchaser # the vehicle on a sale or contract of 
sale previously made, unless the vehicle carries: 

(1) avalid New Mexico registration plate; 

(2) avalid dealer's plate issued by the department; 

(3) a special permit for the use of the highways of this state for the transportation of the 
vehicle in the manner in which the vehicle is being transported, which has first been obtained and 
the fee paid as specified in this section; or 

(4) avalid temporary transportation permit issued under Subsection B of Section 66-3-6 
NMSA 1978. 

B. Special permits for the use of the highways of this state for the transportation of such ve- 
hicles shall be issued by the department of transportation upon application on the form prescribed 
by the department of transportation and upon payment of a fee of ten dollars ($10.00) for each 
vehicle transported by use of its own power and a fee of seven dollars ($7.00) for each vehicle car- 
ried in or on another vehicle or towed or drawn by another vehicle and not transported in whole 
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or in’ part by the use of its own power. A fee imposed pursuant to this section may'be referred to 
as a "caravan fee", Every permit shall show upon its face the registration number assigned to 
each vehicle, the name and address of the owner, the manner of transportation authorized and.a 
description of the vehicle registered,'including the engine number. The permit shall be carried at 
all times by the person in charge of the vehicle. A suitable tag or placard for each vehicle may be 
issued by the. department of public safety and, if issued, shall be at all times displayed on each 
vehicle being transported. The permit, tag or placard shall not’be used upon or in connection with 
the transportation of any vehicle other than the one for which the permit, tag or placard is issued. 

C,.. A caravan fee shall not apply to the transportation of vehicles carried on another vehicle for 
the operation of which'a weight distance tax is paid, nor shall the vehicle transported be required 
to carry a registration plate or temporary transportation permits. The New Mexico state police 
division of the department of.public safety is authorized to impound any vehicle transported in 
violation of the Motor Transportation Act [Chapter 65, Articles 1, 3 and 5 NMSA 1978] uuntal a 


proper permit has been secured and any fine levied has been paid. 


History: 1953 Comp., § 64-3-302, enacted by Laws 
1978, ch. 35, §'78; 1995, ch. 185, § 14;:2005, ch. 258, § 2; 
2007, ch. 319, § 27; 2015, ch. 8, § 34; 2021, ch. 59, § 9. 

The 2021 amendment, effective June 18, 2021, made 
conforming changes due to the transfer of certain author- 
ity from the department of public safety to the depart- 
ment of transportation; and in Subsection B, after each of 
the first two occurrences of "department of", deleted "pub- 
lic safety" and added "transportation", 

The 2015 amendment, effective July 1, 2015, provided 
the New Mexico state police division of the department 
of public safety with the authority to impound vehicles 
in violation of the Motor Transportation Act; in Subsec- 
tion C, in the second sentence, after "The", deleted "mo- 
tor transportation and the", after "state police", changed 
"divisions" to "division", and after "public safety", deleted 
"are" and added "is". 

The ;2007 amendment, ‘effective June. 15, 2007, 
amended the section to change department from the mo- 
tor vehicle division of the taxation and revenue depart- 
ment to the public safety department. 

The 2005 amendment, effective July 1, 2005, changed 
the fees in Subsection B from $7.50 to $10, 00 for each ve- 
hicle transported by use of its own power and from $5.00 
to $7.00 for each vehicle carried or towed by another 


vehicle; and provided in Subsection B that the fee imposed 
pursuant to this section may: be referred to.as the caravan 
fee, 

The 1995 amendment, effective June 16, 1995, re- 
wrote the section to the extent that a detailed comparison 
is impracticable. 


ANNOTATIONS 


Constitutionality of tax. — State law exacting’a per- 
mit fee for the privilege of transporting motor vehicles 
over the highways of the state for purposes of sale does 
not'violate the Fourteenth Amendment of the federal con- 
stitution. Morf v. Bingaman, 298 U.S. 407, 56 S. Ct. 756, 80 
L. Hd. 1245, rehearing denied, 299 U.S. 619, 57 S. Ct. 4, 81 
L. Ed. 456 (1936). 

Applicability. — Caravan tax does not apely to trans- 
portation of out-of-state automobiles by a driver who is 
under contract to the owner, arranged by an agent, to 
transport the car from one state to another when the ve- 
hicle is not being transported for sale or for lease. 1957-58 
Op. Att'y Gen. No. 58-208. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic § 155. 

60 C.J.S. Motor Vehicles § 78. 


66-3-303. Registration by military personnel. 


Officers and enlisted personnel of the United States army, navy, marine corps, coast guard and 
air force may operate their personal passenger vehicles in this state subject to the pee oP of 


Section 66-3-801 NMSA 1978. 


History: 1953 Comp., § 64-38-3038, enacted by Laws 
1978, ch. 35, § 79. 


ANNOTATIONS 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 


Jur, 2d Automobiles and Highway Traffic § 84. 
PART 5 | 
SPECIAL REGISTRATION PLATES 


66-3-401. Operation of vehicles under dealer plates. 


A. Any vehicle that is required to:be registered pursuant to the Motor Vehicle Code [66-1-1 
NMSA. 1978] and that’ is included in the inventory of a dealer may be operated or moved upon 
the highways for any purpose, provided that the vehicle display in the manner prescribed in 
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Section 66-3-18 NMSA 1978 a unique plate issued to the dealer’as provided in Section 66-3-402 
NMSA 1978. This subsection shall not be construed as limiting the use of temporary registration 
permits issued to dealers pursuant to Section 66-3-6 NMSA 1978. Each dealer plate shall be is- 
sued for a specific vehicle in a dealer's inventory. If a dealer wishes to use the plate on a different 
vehicle, the dealer must reregister that plate to the different vehicle. 

B. The provisions of this section do not apply to work or service vehicles used by a dealer. For the 
purposes of this subsection, "work or service vehicle" includes ‘any vehicle used substantially as a: 

(1) parts or delivery vehicle; 

(2) vehicle used to tow another vehicle; 

(3) courtesy shuttle; or 

(4) vehicle loaned to customers for their convenience. 

~C. Each vehicle included in a dealer's inventory required to be registered pursuant to the pro- 
visions of Subsection A of this section must conform to the registration provisions of the Motor Ve- 
hicle Code, but is not required to be titled pursuant to the provisions of that code. When a vehicle 
is no len een included in a dealer's inventory, and is not sold or leased to an unrelated entity, the 
dealer must title the vehicle and pay the motor vehicle excise tax that would have been due when 
the vehicle was first registered by the dealer. 

D. In lieu of the use of dealer plates pursuant to this section, a dealer may register and title a 
vehicle included in a dealer's inventory in the name of the dealer upon payment of the registration 
fee applicable to that vehicle, but without payment of the motor vehicle excise tax, provided the 
vehicle is subsequently sold or leased in the ordinary course of business in a transaction subject to 
the motor vehicle excise tax or the leased vehicle gross receipts tax. 


History: 1953 Comp., § 64-3-401, enacted by Laws 
1978, ch. 35, § 80; 1998, ch. 48, § 8; 2005, ch. 324, § 9; 
2007, ch. 319, § 28. 

Cross references. — For special registration or pres- 
tige plates, see 66-3-15, 66-3-16 NMSA 1978. 

For special plates for horseless carriages, see 66-3-27 
NMSA 1978. 

For fees for dealer plates, see 66-6-17 NMSA 1978. 

For suspension or revocation of special plates, see 66-8-5 
NMSA 1978. 

The 2007 amendment, effective June 15, 2007, 
amended Subsection A to provide that dealer plates shall 
be issued for a specific vehicle in the dealer's inventory 
and that if the dealer wishes to use the plate on a dif- 
ferent vehicle, the dealer must reregister the plate to the 
different vehicle and deletes "or auto recycler" throughout 
the section. 


The 2005 amendment, effective’ January 1, 2006, 
changed "wrecker of vehicles" to "auto recycler". 

The 1998 amendment, effective July 1,:1998, rewrote 
this section to the extent that a detailed comparison is im- 
practicable. 


ANNOTATIONS 


Plates not required for work or service vehicles. 
— Although Section 66-3-401 NMSA 1978 permits. gen- 
eral use of a special dealer plate, certain vehicles, such as 
parts or delivery vehicles, owned by dealers are excluded 
from the subsection authorizing general use. Gross v. Pir- 
tle, 245 F.8d 1151 (10th Cir, 2004), 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 7A Am. 
dur, 2d Automobiles and Highway Traffic §§ 150 to 152. 

60 C.J.S. Motor Vehicles § 78, 


66-3-401.1. Use of vehicles with dealer plates by coaches and athletic 
directors. 


A. Pursuant to Section 66-3-401 NMSA 1978, a dealer may register a vehicle in the name of 
the dealer for the purpose of providing the use of a vehicle from the inventory of the dealer to a 
full-time coach or athletic director at any state-supported four-year institution of higher education 
in New Mexico. 

B. A vehicle that a dealer elects to register pursuant to Subsection A of this section is not-re- 
quired to be titled pursuant to the provisions of the Motor Vehicle Code [66-1-1 NMSA 1978], but 
the vehicle must be included in the driver's inventory for Internal Revenue Code of 1986 purposes 
and transferred to the full-time coach or athletic director under conditions that require the dealer 
to report thé value of the use of the vehicle as income to the full-time coach or athletic director. 

C. The number of vehicles registered and used pursuant to the provisions of this ‘section shall 
be excluded when determining compliance with the maximum number of dealer plates allowed 
pursuant to Subsection B of Section 66-3-402 NMSA 1978. 


Cross references. — For the Internal Revenue Code of 
1986, see Title 26 of the United States Code. 


History: 1978 Comp., § 66-3-401.1, enacted by Laws 
1998, ch. 48, § 9; 1999, ch. 129, § 1; 2007, ch. 319, § 29. 
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66-3-402 


The 2007 amendment, effective June 15, 2007, re- 
placed "special dealer plates" with "dealer plates", 

The 1999 amendment, effective April 5, 1999, rewrote 
the section heading, which formerly read "Operation of 
Vehicles Under Special Collegiate Registration Plates"; in 
Subsection A, deleted "In lieu of the use of special dealer 


MOTOR VEHICLES We Pal 


66-3-403 


plates" from the beginning, deleted "and title" following 
"may register", and deleted "pursuant to the. provisions 
of Section 66-3-416 NMSA 1978" following "name of the 


' dealer"; in Subsection B, substituted "A vehicle" for "Each 
, vehicle" at the beginning; and. added Subsection C. 


66-3-402. Application for dealer plates. 


A. A dealer may apply to the department on the appropriate form for one or more dealer plates. 
The applicant shall submit proof of being a bona fide dealer as may RPAH RAD be required. by the 


department, 


B, The maximum number of dealer plates for which a dealer of new or used motor vehicles, or 
motorcycles may apply pursuant to this section shall be: 
(1) for a dealer who sold i in the previous calendar year five or more but fewer than fifty 


vehicles, one plate; 


(2) for a dealer who sold in the previous calendar year more than fifty but fewer than one 


hundred vehicles, three plates; 


(3) for a dealer who sold in the previous calendar year more than one hundred but fewer 


than five hundred vehicles, five plates; and 


(4) for a dealer who sold in the previous calendar year five hundred or more vehicles, ten 


plates. 


C. Adealer shall be entitled to five plates in the first calendar year in which it begins business, 
A dealer who is licensed pursuant to the provisions of Section 66-4-1 NMSA 1978 on or after Au- 
gust 1 of any calendar year shall also be entitled to five Pipe in the calendar year following the 


year in which it is first licensed to do business. 


D. The department upon granting application shall issue to the applicant a certifidate containing 
the applicant's name and address and the numbers of the dealer plates assigned to the applicant. 


History: 1953 Comp., § 64-3-402, enacted by Laws 
1978, ch. 35, § 81; 1998, ch. 48, § 10; 2005, ch. 324, § 10; 
2007, ch. 319, it i ally 

Cross references. — For general definitions’ appli- 
cable to this section, see 66-1-4 to 66-1-4.20 NMSA 1978. 

For suspension or revocation of temporary permits for 
misuse by dealer, see 66-3-6 NMSA 1978. 

The 2007 amendment, effective June 15, 2007, elimi- 
nated the references to "special dealer plates" and deleted 
former Subsection C that provided maximum numbers of 
special dealer plates for auto recyclers, — 

The 2005 amendment, effective January 1, 2006, 
changed "wrecker of vehicles", "wrecker or dismantler of 
new or, used metor vehicles or motorcycles", "wrecker. or 
dismantler" and "wrecker" to "auto recycler". 

The 1998 amendment, effective July 1, 1998, in the 
section heading, deleted "and issuance of certificate and" 
preceding "special", and inserted "dealer"; in Subsection 
A, deleted "manufacturer" following "Any", substituted 


for "division", deleted "for a certificate containing a gen- 
eral 'vehicle business number' and" following "form",;in- 
serted "dealer", deleted "also" preceding "submit", deleted 
"manufacturer" following "fide", and substituted "depart- 
ment" for "division"; added present Subsections B through 
D and redesignated the remaining Subsections accord- 
ingly; in present Subsection E, substituted "department" 
for "division", substituted "the numbers of the special 
dealer plates" for "general vehicle business number"; and 
deleted former Subsection C. 


ANNOTATIONS 


When temporary permits available to manufac- 
turers. — Upon issuance of a motor vehicle dealers' li- 
cense to a qualified manufacturer, the division may there- 
after extend the use of temporary transportation permits 
to vehicle manufacturers. 1979 Op. Att'y Gen. No, 79-31. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 60 
C,J.S, Motor Vehicles § 101. 


"apply" for "make application", substituted "department" 


66-3-403.: Expiration of dealer plates. ° 


Every dealer plate issued pursuant to Section 66-3-402 NMSA. 1978 expires at midnight on De- 
cember 31 of each year. Upon payment of the proper fee, the person to whom the dealer plate was 
issued may apply to the department for a new plate or validating sticker for the ensuing year. Re- 
newal of all dealer plates shall be on or before December 31. A person who operates a vehicle with 
a dealer plate that has expired is guilty of a penalty assessment misdemeanor. 


History: 1953 Comp., § 64-3-403, enacted by Laws 
1978, ch, 35, § 82; 1998, ch. 48, § 11; 2007, ch. 319, § 31; 
2018, ch. 74, § 10. 


The 2018 amendment, effective July 1, 2018, reduced 
the penalty for operating a vehicle with an expired dealer 
plate to a penalty assessment misdemeanor; in the last 
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66-3-404 REGISTRATION LAWS; SECURITY INTERESTS; ANTI-THEFT PROVISIONS 66-3-406 


sentence, deleted "It is'.and added."A person who operates The 2007 amendment, effective June 15, 2007, elimi- 
a vehicle with a dealer plate that has expired is guilty of nated references to special dealer plates. 

a penalty assessment", and after "misdemeanor", deleted The 1998 amendment, effective July 1, 1998, rewrote 
"pursuant to the Motor Vehicle Code to operate a vehicle: ‘this section to the extent that a detailed comparison is im- 


with.a dealer ite that has cad pepper practicable, 


66- 3- 404. Dealer jueas not tedtiefevbte: 


A. Dealer plates are not transferable between dealers. ( E59 
B. Whenever'a dealer ceases ‘operation for any pines the woe shall surrender to loth divi 
sion any dealer io issued to the dealer! u 


suited 1958 Comp., ; 64-3-404, enacted by Laws "The 2005 amendment, effective TRAN By i, 2006, 


1978, ch. 35, § 83; 1989, ch. 318, § 11; 2005, ch. 324, changed "wrecker of vehicles" to "auto recycler", 

§ 11; 2007, ch. 319, § $2. _ The 1989 amendment, effective July 1, 1989, deleted 
The 2007 amendment, effective June 15, 2007, pro- "refund upon surrender" at the end of the catchline, and 

vided that ‘dealer plates are’ not transferable between * in Subsection B deleted "theretofore" preceding "issued" 

dealers and that when a dealer ceases. operation, the and also deleted the-former second sentence which read: 

dealer shall surrender to the division the dealer plates is- "A refund covering the fees paid for the unexpired period 

sued to the dealer, . of such plates prorated on a quarterly basis shall there- 


upon ‘be: made by the Biya 


66-3-405. SBArat plates for meribers of congress. 


A. Upon compliance with all laws of this state relating to registration and licensing. of moter 
vehicles, and upon application, any delegate from New Mexico to the congress of the United States 
shall be furnished with license plates for such passenger cars as are required to be registered in 
this state. Upon each plate, in lieu of the registration number of the vehicle owner, shall. be:the 
name of the house of the United States congress in which he serves, followed by the number which 
indicates his seniority as ceoeepeenet nfs the other Serre or members, of the same house of con- 
gress from New Mexico. 

B, At the time of delivery ofa Hn plate, the eociiabal shall surrender the current license 
plate issued for such motor vehicle, if any have been issued. 

C. When the ownership of the motor vehicle for which a special plate has been furnished by the 
director changes from one person to another, or the owner ceases to be a member of congress, the 
special license plate herein authorized shall be promptly removed from the-vehicle by the holder 
of the special plate and returned to the director, at which time the person so removing the special 
plate is entitled to receive a regular license plate for such motor vehicle. © 

D. The holder of a special plate is entitled to transfer such a special plate from one automo- 
bile to another during the year in which the plate is valid, upon application to the director for the 
transfer. In the event ‘such a transfer is made, the owner of the vehicle from which the special 
plate is removed is not entitled to receive a regular license plate except upon payment of the fees 
established by law. 


History: 1953 Comp., § 64-3-405, enacted by Laws 
1978, ch. 35, § 84. 


66-3-406. Special registration plates for private vehicles. 


A. Upon compliance with all laws relating to registration and licensing of motor vehicles and 
upon application to the division, special reyistration plates shall be furnished for vehicles'owned 
by: 

(1) elected state eat 

(2) “members of the legislature; 

(3) the chief clerks of the house of depresdntatives and of the senate; 

(4) the sergeants at arms of the house of representatives and of the senate; and 
(5) disabled persons, pursuant to Section 66-3-16 NMSA‘1978, 
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B. Special registration plates furnished under this section shall identify the officials, members 
and disabled persons as such. If legislators, the special registration plates shall indicate whether 
they are members of the house of representatives or of the senate. 

C. When the ownership of the vehicle for which a special registration plate has been furnished 
by the division changes or the holder ceases to qualify, the special registration plate shall imme- 
diately be removed from the vehicle by the holder of the special registration plate and returned 
to the director, at which time the person removing the special registration plate shall receive a 
regular registration plate for the vehicle. 

D, The holder of a special registration plate may transfer his special registration. plate from 
one vehicle to another during the year in which the plate is valid upon application to the director 
for the transfer. If a transfer is made, the owner of the vehicle from which the special registration 
plate is removed may receive a regular registration plate upon payment of the tap established 
by law. 

E. The holder ofa sped registration plate pursuant to Paragraph (2) of Subsection A of this 
section may simultaneously hold a regular registration for the same vehicle. The division shall, by 


rule, provide for maintenance of simultaneous registration records. © 


History: 1953 Comp., § 64-3-406, enacted by Laws 
1978, ch. 35, § 85; 1979, ch. 827, § 2; 1998, ch. 180, § 1; 
1994, ch. 122, § 1. 

Cross references. — For restrictions on indicating 
title of office on plates, see 66-3-14 NMSA 1978. 

The 1994 amendment, effective May 18, 1994, deleted 
the first sentence of Subsection C, which read: "At the 
time of delivery of the special registration plate, the of- 
ficial, member or disabled person shall surrender his cur- 
rent registration plate issued for the vehicle if any has 
been issued"; substituted "may receive a regular registra- 
tion plate upon" for "may not receive a regular registra- 
tion plate except upon" in Subsection D; and added Sub- 
section E. 

The 1993 amendment, effective July 1, 1993, in- 
serted: "registration" in, the section heading and 
throughout Subsections C and D; deleted "motor" before 


Subsection A and before "vehicle" in the first sentence 
and near the beginning of the second sentence of Sub- 
section C; deleted former Paragraphs (5) and (7) of 
Subsection A, which read: "members of the consular or 
diplomatic corps of a foreign country who are certified 
by the United States department of state" and "mem- 
bers of the New Mexico mounted patrol", respectively, 
renumbering former Paragraph (6) as Paragraph (5) and 
making related grammatical changes; and made q stylis; 


' tie changes in Subsections A through D, 


ANNOTATIONS 


"Lieutenant-governor's aide" or "advisor" cannot 
appear on plate. — The department of motor vehicles 
(now motor vehicle division) may not issue a license plate 
having on it “lieutenant-governor's aide" or "lieutenant 
governor's advisor." 1967 Op. Att'y Gen, No. 67-114. 


"vehicles" near the end of the introductory language of 


66-3-407. Special plates for private vehicles used i in 
public service. 


A. Upon compliance with all laws relating to registration and licensing of motor vehicles, and 
upon application to. the division, and the payment of necessary fees, special registration plates 
shall be furnished for motor vehicles owned by members of an organized group, committed. under 
its charter or bylaws to perform such services as. are reasonably related to the publie safety or 
welfare. 

B. Special license plates furnished under this section shall identify the members as belonging 
to the particular unit and shall be of such design and cost such additional fee of not less than fif- 
teen dollars ($15.00) as the division, in its discretion, may provide. 

C. At the time of delivery of the special plate, the member shall surrender his current registra- 
tion plate issued for the motor vehicle, if any has been issued. 

D. Each member shall only be entitled to one special plate, and when the ownership of the mo- 
tor vehicle, for which the plate has been furnished by the division changes; or the owner ceases to 
be a member of the organization, the special plate shall immediately be removed from the vehicle 
by the holder of the special plate and returned to the director, at which time it shall be exchanged 
for a regular registration plate. 

E. The holder of a special plate may transfer his special plate from one vehicle to another dur- 
ing the year in which the plate is valid upon application to the director for transfer, If such a trans- 
fer is made, the owner of the vehicle from which the plate is removed may not receive a regular 
registration plate except upon payment of the fees established by law. 
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History: 1953 Comp., § 64-3-407, enacted by Laws , ANNOTATIONS 


1978, ch. 35, § 86. 
Am. Jur. 2d, A.L.R. and C.J.S. references. a 3 60 
C.J.S. Motor Vehicles § 80. 


66-3-407.1. Special registration plates. 


. Any person.who is entitled to a special registration plate, as provided for in Sections 66-3-405 
through 66-3-407 NMSA,1978, and, subsequently fails to qualify for such a special registration 
plate shall remove the special registration plate no later than January 1 of the year following the 
year in which the person failed to qualify for the special registration plate. 


History: Laws 1989, ch. 87, § 1. 


66-3-408. Special registration plates for recreational vehicles. 


All recreational vehicles registered in New Mexico shall carry a special registration plate, in- 
cluding any armed forces veteran plate, disabled veteran plate, purple heart plate, medal of honor 
plate, ex-prisoner of war plate, Pearl Harbor survivor plate or patriot plate. The color and design of 
the plates shall be at the discretion of the director. . 


History: 1953 Comp., § 64-3-408, enacted by Laws The 2007 amendment, effective June 15, 2007, added 
1978, ch. 35, § 87; 2007, ch. 319, § 33. the list of examples of special registration plates. 


66-3-409. Special registration plates; medal of honor. 
recipients. 


A. The department shall issue distinctive pale blue, white and gold registration plates to any 
person who has been awarded the medal of honor and who so requests and submits proof satisfac- 
tory to the department that the person has been awarded that medal. The plates shall each bear 
the inscription "Medal of Honor Recipient". No fee, including the regular registration fee appli- 
cable to the passenger motor vehicle, if any, shall be collected for the issuance of a special registra- 
tion plate pursuant to this section. 

B, No person shall falsely make any representation that the person is a medal of honor recipi- 
ent in order to be eligible to be issued special registration plates pursuant to this section when 
the person is in fact not such a recipient. A person who violates the provisions of this subsection is 
guilty of a penalty assessment misdemeanor. 


History: 1953 Comp., § 64-3-12.4, enacted by Laws The 1993 amendment, effective July 1, 1993, substi- 
1978, ch. 199, § 1; 1988, ch. 10, § 1; 1993, ch. 180, § 2; tuted "recipients" for "winners" in the catchline; inserted 
1995, ch. 8, § 1; 2018, ch. 74, § 11. "including the regular registration fee applicable to the 

The 2018 amendment, effective July 1, 2018, reduced passenger motor vehicle, if any" in the third sentence of 
the penalty for falsely representing oneself as a medal of Subsection A; and added Subsection C. 
honor recipient in order to be eligible to be issued a spe- The 1988 amendment, effective May 18, 1988, in Sub- 
cial medal of honor registration plate, and made technical section A, substituted "division" for "department" twice 
changes; in Subsection A, replaced each occurrence of "di- and made a minor stylistic change in the first sentence, 
vision" with "department"; and in Subsection B, after "No and, in the third sentence, deleted "in addition to the 
person shall falsely", deleted "represent himself to be" and regular registration fee, applicable to the passenger mo- 
added "make any representation that the person is". tor vehicle if any" following "No fee"; and, in Subsection B, 

The 1995 amendment, effective June 16, 1995, deleted inserted "registration" in the first sentence. 


former Subsection C which barred issuance of special reg- 
istration plates under this section after July 1, 1995. 


66-3-410. Repealed. 


Repeals. — Laws 1985, ch. 148, § 2 repealed 66-3-410 effective July 1, 1985. For present comparable provisions, 
NMSA 1978, as enacted by Laws 1978, ch. 197, § 2, re- see 66-38-15 NMSA 1978. 
lating to the authorization of motorcycle prestige plates, 
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66-3-411. Special registration plates; prisoners of war and surviving 
spouses; submission of proof; penalty. 


A. The division shall issue distinctive registration plates to any person, or to the surviving 
spouse of any deceased person, who was held as a prisoner of war by an enemy of the United 
States during any armed conflict, upon the submission by the person or surviving spouse of proof 
satisfactory to the division that he was held as a prisoner of war by an enemy of the United States 
during a period of armed conflict or that he is the surviving spouse of such a person. No fee, includ- 
ing the regular registration fee applicable to the passenger motor Pic te if any, shall be collected 
for issuance of a special registration plate pursuant to this section. 

B. No person shall falsely represent himself to have been held as a prisoner of war or to be the 
surviving spouse of a prisoner of war so as to be eligible to be issued special registration plates 
pursuant to this section when he in fact was not held as a prisoner of war or when he in fact is not 
the surviving spouse of a prisoner of war. 

C. Any person who violates the provisions of Subsection B of this section is ‘guilty a¢ a misde- 
meanor. 


History: 1978,Comp., § 66-3-411, enacted by Laws to the: passenger motor vehicle, if any" in the second sen- 


1978, ch. 99, § 2; 1979, ch. 375, § 1; 1987, ch. 268, § 21; tence of Subsection A; deleted "herself" after "prisoner of 
1989, ch, 282, § 1; 1998, ch. 180, § 3; 1995, ch. 8, § 2. war or" and substituted "he" for "she" before “in fact" in 
The 1995 amendment, effective June 16, 1995, deleted Subsection B; and added Subsection D, 
former Subsection D which barred issuance of special reg- The,1989 amendment, effective June 16, 1989, in- 
istration plates under this section after July 1, 19965, serted "and surviving spouses" in the catchline; in Subsec- 
The 1998 amendment, effective July 1, 1993, substi- tion A, inserted "and the surviving spouse of any person" 
tuted "or to the surviving spouse of any deceased person" and “or that she is the surviving spouse of such a person"; 
for "and the surviving spouse of any person" and "he" for and, in Subsection B, inserted "or herself to be the surviv- 
"she" before "is the surviving spouse" and inserted "or sur- ing spouse of a prisoner of war" and "or when she in fact is 
viving spouse" in the first sentence of Subsection A; in- not the surviving spouse.of a prisoner of war". 


serted "including the regular registration fee applicable 


66- 3. 412: ‘Special a gS SEA slateat fifty percent or more disabled - 
veterans; submission of proof; penalty. 


A. The department shall issue distinctive registration plates for up to two vehicles, including mo- 
torcycles, to a person who is a veteran of the armed forces of the United States and was fifty percent 
or more disabled while serving in the armed forces of the United States, upon the submission by the 
person of proof satisfactory to the department that the person was fifty percent or more disabled 
while serving in the armed forces of thé United States. No fee, including the regular registration 
fee applicable to the passenger motor vehicle or regular motorcycle registration fees, if any, shall be 
collected for issuance of up to two special registration plates pursuant to this section. A person eli- 
gible for a special registration plate pursuant to this section and also eligible for one or more special 
registration plates pursuant to the Motor Vehicle Code shall be issued up to two special registration 
plates for which the person is eligible, in any combination of the person's choice free of charge, not- 
withstanding any fee that would otherwise be charged for a special registration plate. 

B. No person shall falsely make any representation.as having been fifty percent or more dis- 
abled while serving in the armed forces of the United States so as to be eligible to be issued special 
registration plates pursuant to this section when the person in fact was not fifty percent or more 
disabled while serving in the armed forces of the United States. 

C. A person who violates the provisions of Subsection B of this section is guilty of a nile: 
meanor. 

D. As used in this section, "veteran" means an individual who was regularly enlisted, drafted, 
inducted or commissioned, who was accepted for and assigned to active duty in the armed forces of 
the United States and who was not separated from such service under circumstances amounting 
to dishonorable discharge. 


BC 


History: Laws 1979, ch. 209, § 2; 1980, ch. 44, § 


‘ 1995, ch. 8, § 3; 1999, ch. 174, § 1; 2003, ch. 204, § 1; 
1987, ch, 268, § 22; 1998, ch. 180, § 4; 1994, ch. 125, § 1; 


2011, ch. 147, § 1; 2016, ch. 4, § 8; 2019, ch. 42, § 1. 


—_ 
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66-3-412.1 


The 2019 amendment, effective July 1, 2019, allowed 
veterans that are rated fifty percent or more disabled to 
apply for up to two registration plates for which the vet- 
eran is eligible, in any combination of the veteran's choice, 
without being charged fees; and in Subsection A, after 
"shall be collected for issuance of", added "up to two", af- 
ter "special registration plates pursuant to", deleted "Sec- 
tions 66-3-406, 66-3-409, 66-3-411 and 66-3-412.1 NMSA 
1978" and added "the Motor Vehicle Code", after "shall be 
issued", deleted "only one" and added "up to two", after 
the next occurrence of "special registration plates", added 
"for which the person is eligible, in any combination", and 
after "the person's choice", added "free of charge, notwith- 
standing any fee that would otherwise be charged for a 
special registration plate". 


The 2016 amendment, effective May 18, 2016, 


amended the definition of "veteran", removing’ the re- 
quirement that a veteran be.a citizen of the United States; 
and in Subsection D, after "'veteran' means", deleted "a 
citizen of the United States" and added "an individual". 

The 2011 amendment, effective June 17, 2011, 
changed the percentage of disability from one hundred 
percent to fifty percent or more and added Subsection D 
to define "veteran", 

The 2003 amendment, effective July 1, 2003; in Sub- 
section A, inserted "including motorcycles" following "to 
two vehicles"; inserted "or regular motorcycle registration 
fees": following "passenger motor vehicle", and inserted 
the reference to "66-3-412.1". 


REGISTRATION LAWS; SECURITY INTERESTS; ANTI-THEFT PROVISIONS 


66-3-412.1 


The 1999 amendment, effective July 1, 1999, in Sub- 
section A substituted "department" for "division" in two 
places and inserted "for up to two vehicles" in the first 
sentence; deleted Subsection C, relating to eligible per- 
sons being allowed one'special registration plate, redesig- 
nating the subsequent subsection accordingly; and made 
minor stylistic changes. 

The 1995 amendment, effective June 16, 1995, deleted 
former Subsection E which barred issuance of special reg- 
istration plates under this section after July 1, 1995, 

The 1994 amendment, effective May 18, 1994, in Sub- 
section A, added "is a veteran of the armed forces of the 
United States, as defined in Section 28-18-7 NMSA 1978, 
and" and substituted "while serving in the armed forces of 
the United States" for "by an enemy of the United States 


‘during any armed conflict" and "by an enemy of the United 


States during a period of armed conflict"; and in Subsec- 
tion B, substituted "while serving in the armed forces of 


the United States" for "by an enemy of the United States 


during a period of armed conflict," and also added the sub- 
stituted language at the end of the subsection. 

The 1993 amendment, effective July 1, 1993, inserted 
"including the regular registration fee applicable to the 
passenger motor vehicle, if any" and deleted "or for the 
issuance of special registration plates for the New Mexico 
rangers and members of the New Mexico mounted patrol" 
from the end, in the second sentence of Subsection A; and 
added Subsection H. ) 


66-3-412.1. Special motorcycle registration plates for armed forces 


veterans. 


A. The department shall issue distinctive motorcycle registration plates indicating that the 
recipient is a veteran of the armed forces of the United States or is retired from the national guard 
or military reserves, if that person submits proof satisfactory to the department of honorable dis- 
charge from the armed forces or of retirement from the national guard or military reserves. 

B. , For a fee of seven dollars ($7.00), which is in addition to the regular motorcycle registration 
fees, a motorcycle owner who is a veteran of the armed forces of the United States or is retired 
from the national guard or military reserves may apply for the issuance of a special motorcycle 
registration plate as defined in Subsection A of this section. No two owners shall be issued identi- 
cally lettered or numbered plates. 

C. An owner shall make a new application and pay a new fee each year the owner desires to 
obtain a special motorcycle registration plate. The owner will have first priority on that plate for 
each subsequent year, that the owner makes a timely and appropriate application. 

D. Each armed forces veteran may elect to receive a veteran-designation decal to be placed 
across the top of the special motorcycle registration plate, centered above the registration number. 
Replacement or different veteran-designation decals shall be available for purchase from the de- 
partment at a reasonable charge to be’set by the secretary. The department shall furnish the fol- 
lowing veteran-designation decals with the armed forces veteran motorcycle registration plate to a: 

(1) medal of honor recipient; 
(2) silver star recipient; 

(3) bronze star recipient; 

(4) navy cross recipient; 

(5) distinguished service cross recipient; 
(6) air force cross recipient; 
(7) ex-prisoner of war; 

(8) disabled veteran; 

(9) purple heart veteran; 
(10) atomic veteran; 

(11) Pearl Harbor survivor; 
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(12) Navajo code talker; 
(13) Vietnam veteran; © 
(14) Korean veteran; 
(15) disabled Korean veteran; 
(16) World War II veteran; 
(17) World War I veteran; 
(18) Grenada veteran; 
(19) Panama veteran; ~ 
(20) Desert Storm veteran; or 
(21) Iraqi Freedom veteran. 

E. The revenue from the fee imposed pursuant to sanesetion B of this section shall be retained 
by the department and is appropriated tothe department for the manufacture and issuance of the 
special motorcycle registration plates for armed forces veterans. 

F. A person shall not falsely represent that the person was AGHREADEY discharged ft the 
armed forces or retired from the national guard or military reserves so.as to be eligible to be issued 
a special registration plate pursuant to this section. A person who atotates the eeone 8 of this 
subsection is guilty of a eet, assessment misdemeanor. 


History: are 2001, ch, 243, § 1; 2018, an: 74, § 12, 

The 2018 amendment, effective July 1, 2018, made it 
unlawful to falsely represent oneself as being honorably 
discharged from the armed forces or retired from the na- 
tional guard or military reserves so as to be eligible to be 
issued a special armed forces registration plate, provided 


a penalty for the violation of this section, dee made tech- 
nical changes throughout the section; in Subsection A, 
after "United States", deleted "as defined in Section 28- 
13-7 NMSA 1978", added pen, sca (21); and added 
Subsection F, 


66-3-413. Special registration plates; national guard members. 


A. The department shall issue distinctive registration plates to any person who is a member 


of the New Mexico national guard, upon the submission by the person of proof satisfactory to the 
department that the person is currently a member of the guard. No fee, including the regular 
registration fee applicable to passenger motor yoniclee, shall be collected for issuance of a special 
registration plate pursuant to this section. 

B.. A person shall not falsely represent:that the person is an active member of the New Mexico 
national guard so as to be eligible to be issued special registration plates pursuant to this section 
when the person in fact is not a current member of the New Mexico national guard., 

C. A person who violates the provisions of Subsection B of this section is guilty of a penalty 


assessment misdemeanor. 


History: Laws 1980, ch. 45, § 1; 1987, ch. 268, § 23; 
2007, ch. 176, § 1; 2018, ch. 74,813. 

The 2018 amendment, effective July 1, 2018; reduced 
the penalty for misrepresenting oneself as an active mem- 
ber of the New Mexico national guard so as to be eligible 
to be issued a special national guard registration plate, 


and made technical changes throughout the section; in the... 


catchline, added "national guard members"; in Subsection 


A, replaced "division" with "department" throughout the 
subsection; and in Subsection C, after "guilty of a", added 


"penalty assessment". 


The 2007 amendment, effective June 15, 2007, pro- 
vided that the regular registration fee applicable to pas- 
senger motor vehicles shall not be collected from members 
of the national guard who:are issued distinctive registra- 


_ tion plates, 


66-3-414. Special registration plates for purple heart veterans. 


A. The division shall issue special registration plates for up to two vehicles to any. person 
who is a veteran and a bona fide purple heart medal recipient and who. submits proof satisfac- 
tory to the division that the person has been awarded that medal, except that ifa veteran is the 
recipient of more than two purple heart medals, the veteran shall be entitled to an additional 
special registration plate for each additional award of the purple heart medal. The plates shall 
have a distinctive design, different from the plates issued pursuant to Section 66-3-419 NMSA 
1978, that emphasizes that the veteran is a purple heart recipient. No fee, including the regu- 
lar registration fee applicable to the passenger motor vehicle, if any, shall be-collected for the 
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issuance of the special registration plates pursuant to this section. A person who is eligible for 
Special registration plates pursuant to this section and also eligible for one or more special regis- 
tration plates pursuant to Sections 66-3-406, 66-3-409, 66-3-411 and 66-3-412 NMSA 1978 shall 
be issued special registration plates pursuant to only one of those sections, the'choice of which 
shall be made by the veteran. 

B. No person shall falsely make any representation as being a purple heart veteran so as to be 
eligible to be issued ates plates i thy to this section when the person in fact is not a purple 
heart veteran. 

C. Any person who violates the provisions of Subsection B of this section is guilty of a misde- 
meanor. 


History: 1978 Comp., § 66-3-414, enacted by Laws "special registration plates" in the first sentence; inserted 
1987, ch. 28, § 1; 1989, ch. 77, § 1; 1998, ch. 180, § 5; "special registration plates pursuant to" preceding "only 
1995, ch. 8, § 4; 1997, ch. 158, § 1; 2008, ch, 32, § 1; 2014, one" and substituted "of those sections, the choice of which 
ch. 42, § 1. shall be made by the veteran" for "special registration 

The 2014 amendment, effective May 21, 2014, autho- ' plate of his choice" in the third sentence; and made minor 
rized the issuance of additional purple heart special regis- stylistic changes.. 
tration plates; and in Subsection.A, after "the person has The 1995 amendment, effective June 16, 1995, deleted 
been awarded that medal", added "except that if a veteran former Subsection D which barred issuance of special reg- 
is the recipient of more than two purple heart medals, the istration plates under this section after July 1, 1995. 
veteran shall be entitled to an additional special registra- The 1993 amendment, effective July 1, 1993, added 
tion plate for each additional award of the purple. heart Subsection D. ) 
medal", The 1989 amendment, effective June 16, 1989, in Sub- 

The 2008 amendment, effective May 14, 2008, in Sub- section A, substituted "division" for "motor vehicle divi- 
section A, provided that the plates shall have a distinctive sion of the transportation department" near the beginning 
design that emphasizes that the veteran is a purple heart of the first sentence and made minor,stylistic changes in 
recipient. that sentence and substituted "including" for "in addition 

The 1997 amendment, effective June 20, 1997, in to" in the second sentence. 


Subsection A, inserted "for up to two vehicles" following 


66-3-415. Special registration plates; Pearl Harbor survivors. 


A: The department shall issue distinctive registration plates indicating that the recipient is a 
survivor of the attack on Pearl Harbor if that person submits satisfactory proof to the ey isalabas 
indicating that the person: 

(1) was a member of the United States armed forces on December 7, 1941; 

(2) received an honorable discharge from the United States armed forces; and 

(3) was on station on December 7, 1941 during the hours of 7:55 a.m. to 9:45 a.m. Hawaii 
time at Pearl Harbor, the island of Oahu, or offshore at a distance not exceeding three miles. _; 

B. The department shall confirm satisfactory proof wath the New Mexico chapter of the Pearl 
Harbor survivors association. 

C: No fee other than the registration fee applicable to'the passenger motor paheecn if any, shall 
be collected for the issuance of the distinctive registration plate pursuant to this section. 

D,. The recipient of a distinctive plate issued pursuant: to this section shall be issued replace- 
ment plates upon request and without charge if the plate'is lost; stolen or mutilated. 

E. >A person eligible fora distinctive registration plate pursuant to this section and also eligible 
for one or more special or-distinctive registration plates pursuant to Sections 66-3-406,; 66-3-409, 
66-3-411, 66-3-412 and 66-3-414 NMSA ‘1978 shall be issued only one et eperii or distinctive regis- 
tration plate of the person's choice. 

F. A person shall not falsely represent that the person is a survivor of the attack on Pearl Har- 
bor so as to be eligible to be issued distinctive plates pursuant to. this section when that person in 
fact is not a survivor of the attack on Pearl Harbor. 

G. .A person who violates: the RHODE of Subsection) F of this: section is oh ofa penalty 
assessment misdemeanor, [90 


History: 1978 Coinpé § 66-3-415, enacted by, Laws.» of the attack on Pearl Harbor;so as to be eligible to be 
1989, ch. 162, § 1; 1998, ch. 180, § 6; 1995; ch, 8, § 5; issued a distinctive registration plate pursuant to this 


2018, ch. 74, § 14. section, and made technical changes; replaced "division" 

The 2018 ‘amendment; efféctive July 1, 2018; reduced’ \ with "department" throughout the section; and in Subsec- 

the penalty for falsely. representing oneself as a survivor tion G, after "guilty ofa", added "penalty assessment”, and 
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after "misdemeanor", deleted and shall be punished bya The 1993 amendment, effective July 1, 1993, made 
fine of not less than one hundred dollars ($100) or more stylistic changes in Subsections C and D; substituted "66- 
than one thousand dollars ($1,000) or by imprisonment 3-412 and 66-3-414 NMSA 1978" for "and 66-3-412 NMSA 
for a definite term of less than one year or both". 1978" in Subsection E; and added Subsection H. 


The 1995 amendment, effective June 16, 1995, deleted 
former Subsection H which barred issuance of special reg- 
istration plates under this section after July 1, 1995. 


66-3-416. Special collegiate registration plate; procedures; fee. 


A. The division shall establish and issue special collegiate registration plates in accordance 
with the provisions of this section and shall adopt and promulgate procedures for application for 
and issuance. of such special collegiate registration plates. 

B. Any state-supported higher educational institution in New Mexico may request-that the 
division issue a special collegiate registration plate for that institution. Upon that request, the di- 
vision, with the advice and consultation of the higher educational institution, shall determine the 
color and design of the registration plate and provide for its issuance, 

C. For a fee of thirty-five dollars ($35.00), which fee shall be in addition to the regular motor 
vehicle registration fees, any owner of a motor vehicle may apply for the issuance of a special col- 
legiate registration plate. The owner of a motor vehicle shall apply and pay a fee each year that he 
wishes to retain and renew his special collegiate registration plate. 

D. The revenue from the special collegiate registration plates shall be distributed as follows: 

(1) ten dollars ($10.00) of the fee collected for each registration plate shall be retained by 
the division in the seventy-eighth and seventy-ninth fiscal years and is appropriated to the divi- 
sion for the manufacture and issuance of the registration plates. Thereafter, that amount of each 
fee shall be paid to the state treasurer for credit to the motor vehicle suspense fund for distribu- 
tion in accordance with Section 66-6-23 NMSA 1978; and 

(2) twenty-five dollars ($25.00) of the fee collected for each registration plate shall be dis- 
tributed to the higher educational institution for which the registration plate is issued. 

EK... Revenues received by each higher educational institution from special collegiate registra- 
tion plate fees are appropriated to the higher educational institutions to carry out any purpose of 
that institution. 


History: Laws 1989, ch. 360, § 1. 


66-3-417. Radio station licensees; special registration plates; fee.’ 


A. Any applicant who is a resident of this state who holds an official commercial or amateur 
radio station license in good standing issued by the federal communications commission or who is 
a bona fide employee of such license holder shall, upon compliance with all laws of this state relat- 
ing to registration and the licensing of motor vehicles and drivers, be furnished with a registration 
plate for the motor vehicle as prescribed by law, upon which: 

(1) in lieu of the numbers required for identification, shall be inscribed the: official call let- 
ters of the applicant as assigned by the federal communications commission; 

(2) the official call letters shall be inscribed as internationally recognized call lettard in- 
cluding the number zero with a diagonal line drawn across the number from the upper right of the 
number down to the lower left of the number; and 

(8). the words "amateur radio operator" shall be iiisibibed on the rogilipebtions plate upon 
request of the applicant. . 

B. The licensee of the commercial or amateur radio station shall certify to the secretary the 
names of bona fide personnel eligible to receive such special registration plates. The applicant shall 
pay, in addition to the registration tax required by law, the sum of three dollars ($3.00) for the special 
registration plate, which additional sum shall be deposited by the secretary with the state treasurer 
to be credited to the state road fund. At the time of delivery of the special registration plate, the ap- 
plicant shall surrender the current registration plate issued for the motor vehicle. This provision for 
the issuance of a special registration plate shall apply only if the applicant's motor vehicle is already 
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registered in New Mexico so that the applicant has a valid regular New Mexico registration plate is- 
sued for that motor vehicle under which to operate during the time it will take to have the necessary 
special registration plate made. The secretary may make such reasonable regulations governing the 
use of the special registration plate as will assure the full compliance by the owner and holder of the 
special plate with all existing laws governing the registration, transfer and use of motor vehicles. 
When the ownership of the motor vehicle for which the special registration plate has been furnished 
by the secretary changes from one person to another, the special registration plate authorized in this 
section shall be promptly removed from the motor vehicle by the seller and returned to the secretary, 
at which time the seller or the buyer of the motor vehicle is entitled to receive a registration plate for 
the motor vehicle. A seller who fails to remove and return the special registration plate as required 
in this subsection is guilty of a penalty assessment misdemeanor. The purpose for the issuance of 
the special registration plate is to readily identify personnel in aid of the performance of necessary 
duties for civil defense in the communications field. 


History: 1978 Comp., § 66-3-604, enacted by Laws 
1986, ch. 45, § 2; 1989, ch. 100, § 1; recompiled as 66- 
3-417 by Laws 1990, ch. 120, § 43; 2018, ch. 74, § 15. 

Repeals. — Laws 1985, ch. 148, § 2 repealed the for- 
mer 66-3-604 NMSA 1978, as enacted by Laws 1978, ch. 
35, § 99, with similar provisions relating to radio sta- 
tion licensees and special license plates, effective July 1, 
1985. 

The 2018 amendment, effective July 1, 2018, made 
it unlawful to fail to remove and return a special regis- 
tration plate as required in this section, provided a pen- 
alty, and made technical changes throughout the section; 


replaced "director" with "secretary" throughout the sec- 
tion; and in Subsection B, after "entitled to receive a reg- 
istration plate for the motor vehicle", added "A seller who 
fails to remove and return the special registration plate as 
required in this subsection is guilty of a penalty assess- 
ment misdemeanor". 

The 1989 amendment, effective June 16, 1989, re- 
structured the formerly undesignated first sentence as 
the introductory paragraph and Paragraph (1) of Subsec- 
tion A.and added Paragraphs (2) and (3) of that subsec- 
tion, and designated the formerly undesignated second 
through eighth sentences as Subsection B. 


66-3-418. Purpose. 


The purpose of providing special registration plates for veterans of the armed forces is to allow 
veterans to be publicly recognized and to enable veterans to support the activities of the veterans' 
services department by annually purchasing such license plates in addition to paying the regular 
motor vehicle registration fees. 


“The 2004 amendment, effective May 19, 2004, 
amended’ this section to change "veterans' service com- 
mission" to "veterans' services department". 


History: Laws 1990, ch. 46, § 1; 2004, ch. 19, § 28. 


66-3-419, Special registration plates; armed forces veterans. 


A. The department shall issue distinctive registration plates indicating that the recipient is a 
veteran of the armed forces ‘of the United States or is retired from the national guard or military 
reserves if that person submits proof satisfactory to the department of honorable discharge from 
the armed forces or of retirement from the national guard or military reserves. 

B. For a fee of fifteen dollars ($15.00), which is in addition to the regular motor vehicle regis- 
tration fees, any motor vehicle owner who is a veteran of the armed forces of the United States 
or is retired from the national guard or military reserves may apply for the issuance of a special 
registration plate, as defined in Subsection A of this section. No two owners shall be issued identi- 
cally lettered or numbered plates. 

C. The fifteen-dollar ($15.00) fee provided in Subsection B of this seein shall be waived for 
each registration period in which a validating sticker is issued under the provisions of Section 66- 
3-17 NMSA 1978, in lieu of the issuance of a specialsarmed forces veteran plate. 

D, Each armed forces veteran may elect to receive a veteran-designation decal to be placed 
across the top of the plate, centered above the registration number. Replacement or different 
veteran-designation decals shall be available for purchase from the department at a reasonable 
charge to be set by the secretary. The department shall furnish the ueatine veteran-designation 
decals with the armed forces veteran plate to a: 
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(1) medal of honor recipient; 

(2) silver star recipient; 

(3) bronze star recipient; 

(4) navy cross recipient; 

(5). distinguished service cross recipient; 

(6) air force cross recipient; 

(7) armed forces air medal recipient; 

(8) ex-prisoner of war; 

(9) . disabled veteran; 

(10) purple heart veteran; . 

(11) atomic veteran; 

(12) Pearl Harbor survivor; 

(18) Navajo code talker; 

(14) Vietnam veteran; 

(15) Korean veteran; 

(16) disabled Korean veteran; 

(17) World War II veteran; , 

(18) World War I veteran; : 

(19) Grenada veteran; 

(20) Panama veteran; + 

(21) Desert Storm veteran; or 

(22) Iraqi Freedom veteran. . 

E. The revenue from the special registration plates, for the armed forces veterans fee imposed 
by Subsection B of this section shall be distributed as follows: 

(1) seven dollars ($7.00) of the fee collected for each registration plate shall be retained by 
the department and is appropriated to the department for the manufacture and issuance of the 
registration plates; and 

(2) eight dollars ($8.00) of the fee collected for each registration plate shall be transferred 
pursuant to the provisions of Subsection F of this section. 

F. There is created in the state treasury the "armed forces veterans license fund". A portion 
of the fee collected for each special registration plate for armed forces veterans, as provided in 
Subsection E of this section, shall be transferred to the state treasurer for the credit of the fund. 
Expenditures from the fund shall be made on vouchers issued and signed by the secretary of veter- 
ans' services or the secretary's authorized representative upon warrants drawn by the department 
of finance and administration for the purpose of expanding services to rural areas of the state, 
including Native American communities and senior citizen centers. Any unexpended or. unencum- 
bered balance remaining at the end of any fiscal year in the armed forces veterans license fund 
shall not revert to the general fund. 

G. A person shall. not falsely represent that the person * was Peli discharged Sens the 
armed forces or retired from the national guard or military reserves so as to be eligible to be issued 
a special registration plate pursuant. to this. section, A person who violates the provisions. of this 
subsection is guilty of a penalty apepnament misdemeanor, . 


ators Talk 1990, jig 46, § 2; 1998, ch. 180, § % ; throughout the section; in the stalin after "plates", de- 
1995, ch. $2, § 1; 1999, ch, 28, § 1; 2004, ch, 19, § 29; leted "for"; in Subsection A, after "United States", deleted 
2018, ch. 74, § 16; 2019,'ch. 95, § 1. © "as defined: in Section 28- 13- 7 NMS2 1978"; and added 
The 2019 amendment, effective July 1, 2019, cre- Subsection G. 
ated a special air medial license plate for individuals who -& The 2004 , amendment, effective . Man 19, 2004, 
have received the United States armed forces air medal amended this section to add a new Paragraph (21) of Sub- 
for meritorious achievement while participating in aerial section Dand change "director of veterans’ affairs" to the 
flight; in Subsection D, added new-Paragraph D(7) and re-) "secretary of veterans' services", 
designated the succeeding paragraphs accordingly. . The 1999 amendment, effective June 18; 1999, in- 
The 2018 amendment, effective July 1, 2018, made serted "or is retired from the national guard or military 
it unlawful ‘to falsely represent oneself as | ‘being honor- ‘reserves" in Subsections A and B; substituted "depart- 
ably discharged from the armed forces or retired fromthe \. ment" for "division" throughout the section; added "or of 
national guard or military reserves so as to be eligible retirement from the national guard or military reserves" 
to be issued a special registration plate pursuant to this at the end of Subsection A; in Subsection D deleted "in lieu 
section, provided a penalty, and made technical changes of the county-designation decal specified in Subsection H 
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of Section 66-38-14 NMSA 1978" at the end of the first sen- The 1993 amendment, effective July 1, 19938, made a 
tence and substituted "secretary" for "director" in the sec- stylistic change in the second sentence of Subsection B; 
ond sentence; and made minor stylistic changes. rewrote Subsection C; and added present Subection D, re- 

The 1995 amendment, effective June 16, 1995, added designating former Subsections D and E as Subsections E 
Paragraphs D(5), D(6) and D(15) and redesignated the and F, respectively, and making related reference changes 
paragraphs in Subsection D accordingly, in those subsections. 


66-3-420. Special children's artwork registration plate; procedures; fee. 


A. The division shall establish and issue special registration plates featuring artwork of the 
children of New Mexico in accordance with the provisions of this section and shall adopt proce- 
dures for application for and issuance of the special children's artwork registration plates. 

B. The children's trust fund board of trustees shall determine the color and design of the special 
children's artwork registration plate and shall request that the division provide for its issuance. 

C. For a fee of forty dollars ($40.00), which shall be in addition to the regular motor vehicle 
registration fees, any owner of a motor vehicle may apply for the issuance of a special children's 
artwork registration plate. The owner of a motor vehicle shall apply and pay a fee each year that 
he wishes to retain and renew his special children's artwork registration plate. 

D. The revenue from the special children's artwork registration plates shall be distributed as 
follows: 

(1) fifteen dollars ($15.00) of the fee collected for each registration plate shall be retained 
by the division in the eighty-second and eighty-third fiscal years and is appropriated tothe divi- 
sion for the manufacture and issuance of the registration plates. Thereafter, that amount’ of each 
fee shall be paid to the state treasurer for credit to the motor vehicle suspense fund for distribu- 
tion in accordance with Section 66-6-23 NMSA 1978; and 

(2) twenty-five dollars ($25.00) of the fee collected for each registration plate shall be dis- 
tributed to the children's trust fund, for use in accordance with the provisions of Section 24-19-2 
NMSA 1978. 


History: Laws 1993, ch. 80, § 1. 


66-3-420.1. Motorcycle registration plates to benefit the children's trust 
fund; procedures; fee. 


A. The division shall establish and issue special motorcycle registration plates featuring art- 
work of the children of New Mexico and shall adopt procedures for application for and issuance of 
the special children's artwork motorcycle registration plates. 

B. The children's trust fund board of trustees shall determine the color and design of the spe- 
cial children's a motorcycle registration plate and shall request that the division provide for 
its issuance. 

C. For a fee of twenty dollars ($20.00), which shall be in addition to the od oad motorcycle reg- 
istration fees, an owner of a motorcycle'may apply for the issuance of a special children's artwork 
motorcycle registration plate. The owner of a motorcycle shall apply and pay a fee each year to 
retain and renew a special children's artwork registration plate. 

D. The revenue from the special children's artwork registration plates shall be distributed as 
follows: 

(1) five dollars ($5.00) of the fee collected for each special children's*artwork motorcycle 
registration plate shall be retained by the division in the first year of the issuance of each special 
children's artwork motorcycle registration plate and is appropriated to the division for the manu- 
facture and issuance of the special children's artwork motorcycle registration plate. Thereafter, 
that amount of each fee shall be paid to the state treasurer for credit to the motor sas suspense 
fund for distribution in accordance with Section 66-6-23 NMSA 1978; and 

(2) fifteen dollars ($15.00) of the fee collected for each special children's artwork motor- 
cycle registration plate shall be distributed to the children's trust fund for use in accordance with 
the provisions of Section 24-19-2 NMSA 1978. 
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History: Laws 2005, ch. 123, § 1. art. IV, § 23, was. effective June’17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 123 contained: no adjournment of the, legislature... 
effective date provision, but, pursuant. to N.M. Const., 


66-3-421. Special registration plates; New Mexico rangers 
and New Mexico srs tn patrol submission of eye 
penalty. 


A. The department shall issue special registration plates to any person who is a New Mexico 
ranger or a member of the New Mexico mounted patrol upon the submission by the person of proof 
satisfactory to the department that the person is currently a New Mexico ranger or a member of 
the New Mexico mounted patrol! No fee, including the regular registration fee applicable to the 
passenger motor vehicle, if any, shall be collected for the issuance of the special “gga or plates 
pursuant to this section. 

B.A person shall not falsely seiiraionk that the person is a New Mexico ranger or a member of 
the New Mexico mounted patrol so as to be:eligible to be issued special registration’ plates pursu- 
ant to this section when the person in fact is not a New Mexico ranger or a memberoof the New 
Mexico mounted patrol. 

C. A person eligible for a special registration plate provided for in this section shall only be 
eligible for one such plate. 

D.. -A person who violates the provisions of Subsection B of:this section is’ pee a of a penalty 
assessment misdemeanor. 


History: Laws 1993, ch. 180, § 8; 2018, ch. 74, § 17. pursuant to this section, and made technical, changes; 


The 2018 amendment, effective July 1, 2018, reduced in Subsection A, replaced "division" with "department" 
the penalty for falsely representing oneself as a New Mex- throughout the subsection; and in Subsection D, after 
ico ranger or-a member of the New Mexico mounted patrol °' "guilty of a", added "penalty assessment”. 


so as to be eligible to be issued a special registration plate 


66-3-422. Special registration plates; firefighters and volunteer 
firefighters. 


A. The department shall issue special registration plates to a person employed as a New Mex- 
ico firefighter, upon the submission by the person of proof satisfactory to the department that the 
person is currently employed as a New Mexico firefighter, including submission of a ‘signed consent 
form from the fire chief. 

B. The department shall issue special registration plates to a person who is an eer nee volunteer 
firefighter with a volunteer fire department recognized: by'the state fire marshal upon the submis- 
sion by’the person of proof satisfactory to the department that the person is currently an active 
member of a recognized volunteer fire eee Such proof shall include the submission of a 
signed consent form from the fire chief. 

C...A person shall not falsely represent that ae person is a New Mexico: firefighter or volun- 
teer firefighter if the person is not, in fact, a New Mexico firefighter or volunteer firefighter. The 
secretary shall determine what constitutes satisfactory proof of employment as.a New Maxton 
firefighter or status as a volunteer firefighter. 

D. A person who violates the provisions of Subseraie C of this section is guilty of a eee 
assessment misdemeanor. | 

K. A fee of twenty-five dollars ($25, 00), which is in addition to the regular fist yeliiale regis- 
tration fee, shall be collected by the department for the original issuance of the special raja ine 
plate for New Mexico firefighters-and volunteer firefighters. 

F.. Ten dollars ($10.00) of the fee collected pursuant to Subsection E of this section shall bd re- 
tained by the department and is appropriated to the department to defray the cost of making and 
issuing special registration plates for New Mexico firefighters and volunteer firefighters. . 

G. ‘The amount of the fee collected pursuant to this section less any amount distributed pursu- 
ant to Subsection F of this section shall be deposited in the firefighters! survivors fund. ; 
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oH. The secretary shall approve the final plate design forthe special registration plates ‘for 
New Mexico firefighters in accordance with New Mexico law. The secretary shall approve and 
issue a separate and distinctive plate clearly marked as 'wolunteer! for “shai to volunteer 
firefighters, 

I; | When a person, Holding a special platé pursuant to this section iceases to me Seigkebsl asa 
firefighter or serve as an.active volunteer firefighter, the person shall immediately remove: the 
plate from the vehicle and return it to the secretary, at which time it shall:/be exchanged for a 
regular registration plate: A person who fails to remove and returna special plate as required by 


the provisions of this subsection is guilty of a penalty assessment misdemeanor, A firefighter who 
holds a special plate and retires may retain the special plate. 


History: Laws 1998, ch.21, § 1; 2000, ch. 70, § 1; 
2007, ch. 154, § 1; 2018, ch. 74, $18. 


The 2018 amendment. isfidctive July 1, 2018, reduced ~ , 


the penalty for falsely representing oneself as a firefighter 
or volunteer firefighter so as to be eligible to be issued a 
special registration plate pursuant to this section, made it 
unlawful to fail to remove and return a special registra- 
tion plate as required in this section, provided a penalty, 
and made technical changes; in Subsection D, after "guilty 
of a", deleted "petty" and added "penalty assessment, 


and after "misdemeanor", deleted "and shall be sentenced 


pursuant to Section 31- 19- 1 NMSA 1978"; and in Subsec- 


« 


special plate as required by theyprovisions of this subsec- 
tion is guilty of a penalty assessment misdemeanor." 
The 2007 amendment, effective July 1, 2007, amended 


- Subsection G to provide that the amount collected pursu- 


ant to this sectionshall be distributed to'the firefighter's 
survivors fund. 
The 2000 amendment, effective May 17, 2000, revised 


~ the section to include volunteer firefighters in-its provi- 


sions; added Subsection B redesignating the remaining 
subsections ;and»internal references; substituted "secre- 
tary" for "director" throughout the section, and added a 
provision for ge da pt ag license plates in Sub- 
section H, 


tion I, added,""A person who fails to remove and return a 


66-3-423. Year-of-manufacture license plates; procedures; fees. 


A. The division may specially register and permit the use of year-of-manufacture license plates 
on motor vehicles thirty or more years ‘old notwithstanding the provisions of Subsection B of Sec- 
tion 66-3-14 NMSA 1978. 

B. The division shall inspect the year-of-manufacture license plate to ensure the plate:is in 
good condition and the number on the plate is not already assigned or in use. To qualify for use, 
the year-of-manufacture plate shall be an authentic plate issued 1 in New Mexico during the motor 
vehicle's model year. 

C. For a one-time fee of twenty-five dollars ($25.00), which shall be in addition to the regular 
motor vehicle registration fees, any owner of a motor vehicle that is thirty or more years old may 
apply to the division to use.a year-of-manufacture plate on his vehicle. _ 

D. Upon the sale or transfer of a motor vehicle bearing a year-of-manufacture plate, the plate 
may remain with the vehicle and be transferred to the new owner upon payment of a ten dollar 
($10.00) fee in addition to the regular motor vehicle registration fees. 

E. Ten dollars ($10,00) of the fee collected pursuant to Subsection C of this section shall. be 
retained by the department and is appropriated to the department to defray the cost of processing 
the special year-of-manufacture registration plates. . 


‘ { 


History: Laws 1998, ch. 25,§1. 


66-3-424, Standardized special registration plates with logos. 


A, Standardized special registration plates with logos may be authorized by statute to show 
state support for worthy public purposes. The authorizing statute shall provide for collection of 
fees that, at a minimum, will cover.the costs to the division of development, manufacture and issu- 
ance of the special registration plates and logos. 

B. Standardized special registration plates, on the standardized areas, shall: 

(1) _ display the colors of the state flag, red lettering on a yellow background; 

(2) display the phrases "New Mexico USA" and "Land of Enchantment"; 

(3). provide a space for applying the special registration logo, centered at the left edge of 
the plate, between the attachment holes, beginning one-fourth inch in from the edge of the plate 
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and having the following ee four and one- pain —- in ong and three and one- 
eighth inches in width; and 

(4) provide a vehicle registration Feiviick, to be assigned by the ‘iviaters that consists of 
five alphanumeric characters displayed to the right of the special logo area. 

C.' Special registration logos, except for the standard dimension specified in Paragraph (3) of 
Subsection B of this section, shall be:left to the design discretion of the division, in consultation 
with the public purpose interest’ group that requests the special registration plate. 

D. Standardized special registration plates with logos, when authorized by statute for a par- 
ticular public purpose interest group, shall meet the requirements specified in this subsection 
prior to plate issuance by the division. The public purpose interest group, no later than the effec- 
tive date of the authorizing statute: 

(1) shall provide evidence acceptable to the division'that it will generate a minimum num- 
ber of prepaid applications as determined by the division for the special registration plate with logo; 

(2) shall provide a ‘prepayment to the division in an amount sufficient to cover the plate 
and logo cost of the initial order; 

(3) shall provide a sample of the requested artwork design in a format specified by the 
plate manufacturer for the specialized logo; and 

(4) in cases where the authorizing statute includes 1 revenue-sharing with distribution ide 
rected to a particular group or fund, shall show that the recipient is a ees R ani entity or a 
fund authorized for the use of a governmental entity. 

E. The division may promulgate rules for implementation of the provisions of hits section. 


History: 1978 Comp., § 66-3-424, enacted by Laws 
2003, ch. 172, § 1; 2008, ch. 174, § 1; 2008, ch. 175, § 1; 
2003, ch. 176, § 1; 2003, ch. 177, § 1; 2008, ch. 178, § 1; 
2003, ch. 179, § 1; 2008, ch. 180, § 1; 2008, ch. 181, § 1; 
2003, ch. 197, § 1; 2008, ch. 198, § 1; 2008, ch. 201, § 1; 
2008, ch. 211, § 1; 2008, ch. 212, § 1. 


179, § 1; ch, 180, § 1; ch. 181, § 1; ch. 197, § 1; ch. 198, § 1; 
ch, 201, § 1; ch. 211, § 1; and ch. 212; § 1, all approved 
April 6, 2003 and effective July 1, 2003, enacted virtually 
identical versions of this section. The section was set out 
as enacted by Laws 2008, ch, 212, § 1. See 12-1-8 NMSA 
1978. 


Compiler's notes. — Laws 2003, ch. 172, § 1; ch, 174, 
§ 1; ch 175, 84; ch. 176, § 1; ch. 177; § 1; chi 178, § 1;-ch. 


66-3-424.1. Special registration AGT for retired New Mexico letter 
carriers. 


A. The department shall issue a standardized special registration plate with a logo specified in 
Section 66-3-424 NMSA 1978 indicating that the recipient who is a retired letter carrier from the 
United States postal service upon the submission by the person of proof satisfactory to the depart- 
ment that he is a retired letter carrier. Such proof shall include the submission of a signed consent 
form from a postmaster. 

B. A person shall not represent himself to bea retired letter carrier if that person is, in fact, 
not a retired letter carrier. The secretary shall determine what constitutes satisfactory proof that 
a person is a retired letter carrier from the United States postal service. ) 

C. A person who violates the provisions of Subsection B of this section is guilty of a petty mis- 
demeanor and shall be sentenced pursuant to Section 31-19-1 NMSA 1978. . 

D. A fee of twenty-five dollars ($25.00), which shall be in addition to the regular motor vehicle 
registration fee, shall be collected by the department for the original issuance of the special regis- 
tration plate for retired letter carriers. 

E. Ten dollars ($10.00) of the fee collected pursuant to Subsection D of this section shall be 
retained by the department and is appropriated to the department to defray the cost of making 
and issuing special registration plates for retired letter carriers. The remaining fifteen dollars 
($15.00) shall be deposited in the motor vehicle suspense fund for distribution i in accordance with 
Section 66-6-23 NMSA 1978. 

F. The secretary shall approve the final logo design for the special registration plates for re- 
tired letter carriers in accordance with New Mexico law. The secretary shall approve and issue a 
separate and distinctive logo clearly marked as "retired letter carrier" for issuance to retired letter 
carriers. 
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History: 1978 Comp., § 66-3-424.1, enacted by Laws 
2003, ch. 172, § 2. 


66-3-424.2, Repealed. 


Repeals. — Laws 2018, ch. 74, § 56 repealed 66-3-424.2 
NMSA 1978, as enacted by Laws 2003, ch. 174, § 2, relat- 
ing to standardized special registration plate for retired 


REGISTRATION LAWS; SECURITY INTERESTS; ANTI-THEFT PROVISIONS 


66-3-424.4 


Effective dates. — Laws 2003, ch. 172, § 3 made this 
section effective January 1, 2004. 


New Mexico state police officers, effective July 1, 2018, For 
provisions of former section, see the 2017 NMSA 1978 on 
NMOnesource.com, 


66-3-424.3. Special pet care registration plates. 


A. The division shall issue a standardized pet care special registration plate with a logo speci- 
fied in Section 66-3-424 NMSA 1978 indicating that the recipient supports pet care. 

B. The division, with the advice and consultation of animal control offices and animal shelters 
in communities around the state, shall determine the color and design of the pet care special reg- 
istration logo and provide for its issuance. 

C. For a fee of thirty-five dollars ($35.00) in addition to the regular motor vehicle registration 
fees, an owner of a motor vehicle may apply for the issuance of a pet care special registration plate. 
The owner of a motor vehicle shall apply and pay the fee each year that the owner wishes to retain 
and renew a pet care special registration plate. 

D. The revenue from the pet care special registration plates shall be distributed as follows: 

(1) ten dollars ($10.00) of the fee collected for each pet care special registration plate shall 
be retained by and is appropriated to the division for the manufacture and i issuance of the regis- 


tration plates; and 


(2) twenty-five dollars ($25.00) of the fee collected for each pet care special registration 
plate shall be paid to the state treasurer for credit to the animal care and facility fund, statewide 


spay and neuter subaccount. 


‘History: 1978 Comp., § 66-3-424.1, enacted by Laws 
2008, ch. 175, § 2; 2009, ch. 192, § 1; 2015, ch. 82, § 2. 

Compiler's notes. — This. section was originally en- 
acted as 66-3-424.1 NMSA 1978, but was renumbered as 
66-3-424.3 NMSA 1978 by the compiler to accommodate 
a similarly numbered section enacted by an earlier 2003 


act, 
The 2015 amendment, effective July 1, 2015, directed 


plate be distributed to the statewide spay and neuter sub- 
account; in Subsection D, Paragraph (2), after "animal 
care and facility fund", added "statewide spay and neuter 
subaccount", 

The 2009 amendment, effective July 1, 2009, in Para- 
graph (2) of Subsection D, after "credit to the", deleted 
"motor vehicle suspense fund for distribution in accor- 
dance with Section 66-6-28 NMSA 1978" and added "ani- 
mal care and facility fund": 


that certain revenue from the pet care special registration 


66-3-424.4. Standardized special registration plates; retired members of 
the New Mexico national guard. 


A. The department shall issue a standardized special registration plate with a logo specified in 
Section 66-3-424 NMSA 1978 indicating that the recipient is a person who is a retired member of 
the New Mexico national guard upon submission by the person of proof satisfactory to the depart- 
ment that the person is a retired member of the guard. 

B.. A person shall not falsely represent that the person is a retired member of the New Mexico 
national guard if that person is not in fact a retired member of the guard. 

C. A person who violates the provisions of Subsection B of this section is guilty of a penalty 
assessment misdemeanor, 

D. A fee of twenty-five dollars ($25.00), which is in 1 addition to the regular motor vehicle regis- 
tration fee, shall be collected by the department for the original issuance of the special registration 
plate for retired members of the New Mexico national guard. 

E. Ten dollars ($10.00) of the fee collected pursuant to Subsection D of this section shall be re- 
tained by the department and is appropriated to the department to defray the cost of making and 
issuing special registration plates for retired members of the New Mexico national guard. 

F. The amount of the fee collected pursuant to Subsection D of this section less any amount dis- 
tributed pursuant to Subsection E of this. section shall be deposited in the motor vehicle suspense 
fund for distribution pursuant to Section 66-6-23 NMSA 1978. 
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MOTOR VEHICLES 


66-3-424.6 


G. The secretary shall approve the final logo design for the special registration plate for retired 


members of the New Mexico national guard. 


History: 1978 Comp., § 66-3-424.1, enacted by Laws 
2008, ch. 176, § 2; 2018, ch. 74, § 19. 

Compiler's notes. — This section was originally en- 
acted as 66-3-424.1 NMSA 1978, but was renumbered as 
66-3-424.4 NMSA 1978 by the compiler to accommodate 
a similarly numbered section enacted by an earlier 2003 
act. 


The 2018 amendment, effective July 1, 2018, reduced 


the penalty for falsely representing oneself as a retired 


member of the New Mexico national guard to a penalty 
assessment misdemeanor, and made technical changes; in 
the catchline, deleted "plate for" and added "plates"; re- 
placed "division" with "department" throughout the sec- 
tion; and in Subsection C, after "guilty of a", added "pen- 
alty assessment", and after "misdemeanor", deleted "and 
shall be sentenced pursuant to Section, 31- 19-1 NMSA 
1978". 


66-3-424.5. Special registration plates; New Mogico members. of the 


fraternal order of police. 


A. The department shall issue a standardized special registration plate with a logo specified in 
Section 66-3-424 NMSA 1978 indicating that the recipient is a New Mexico member of the frater- 
nal order of police. 

B. A person shall not falsely represent that the person is a New Mexico member of. the fra- 
ternal order of police if the person is, in fact, not a New Mexico member of the fraternal order of 
police. The secretary shall determine what constitutes satisfactory proof.. 

C. A person who violates the provisions of Subsection. B of this section is guilty of a penalty 
assessment misdemeanor. 

D._.A fee of twenty-five dollars ($25.00), which is in addition to the regular motor vehicle regis- 
tration fee, shall be collected by the department for the original issuance of the special registration 
plate for a New Mexico member of the fraternal order of police. 

E. Ten dollars ($10.00) of the fee collected pursuant to Subsection D of this section shall be 
retained by the department and is appropriated to the department, to defray the cost,of making 
and issuing a special registration plate for a New Mexico member of the fraternal order of police. 

F. The amount of the fee collected pursuant to this section less any amount distributed pursu- 
ant to Subsection E of this section shall be deposited in the motor vehicle suspense fund for distri- 
bution in accordance with Section 66-6-23 NMSA 1978. 

G. The secretary shall approve the final logo design for the special registration plates for New 
Mexico members of the fraternal order of police. 

H. When a person holding a special plate ceases to be a New Mexico member of the fraternal 
order of police, the person shall immediately remove the plate from the vehicle and return it to the 
secretary, at which time it shall be exchanged for a regular registration plate. A person who fails 
to remove and return a special plate as required by the provisions of this subsection is guilty of a 


penalty assessment misdemeanor. 


History: 1978 Comp., § 66-3-424.1, enacted by Laws 
2008, ch. 177; § 2; 2018, ch. 74,§ 20. 


Compiler's notes. — This section was originally en-;; 


acted as 66-3-424,1 NMSA 1978, but was renumbered as 
66-3-424.5 NMSA 1978 by the compiler to accommodate 


a similarly numbered section enacted by an earlier 2003° 


RCLE vis ¥ 
The 2018 amendment, effective July 1, 2018, reduced 
the penalty for falsely representing oneself as a New Mex- 


assessment misdemeanor, made it unlawful to fail to re- 
move and return a special registration plate as required 


.. in this. section, provided a penalty, and made techni- 


cal changes; in Subsection C, after "guilty of a", deleted 
"petty" and added "penalty assessment" and after "mis- 
demeanor", deleted "and shall be sentenced pursuant ‘to 
Section .31-19-1 NMSA 1978"; and in Subsection H, added 
"A person who fails to remove and return a special plate 
as required by the provisions of this subsection i is guilty of 


ico member of the fraternal order of police to''a penalty a penalty assessment bree oie 


66-3-424.6. Special wildlife artwork registration plates; ct gi fee. 


A. The department shall establish and issue a standardized special registration plate with a 
logo specified in Section 66-3-424 NMSA 1978 featuring artwork of New Mexico wildlife for any 
private motor vehicle except a motorcycle, The department shall adopt procedures for application 
for and issuance of the special wildlife artwork registration plates. 


° 320 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


66-3-424.7 REGISTRATION LAWS; SECURITY INTERESTS; ANTI-THEFT PROVISIONS 66-3-424.7 


B. The director of the department of game and fish shall designate a "share with wildlife" logo 
design committee that shall recommend to the director the color and design of the special wildlife 
artwork logo..The director in cooperation with the secretary shall determine the design of the 
special wildlife artwork logo. No personalized or vanity design variation of the special wildlife art- 
work registration plates shall be issued. 

C. For a fee of twenty- -five dollars ($25.00), which shall be in addition to the regular motor 
vehicle registration fees, an owner of a motor vehicle may apply for the issuance of a special wild- 
life artwork registration plate. The owner of a motor vehicle shall apply for the plate and pay the 
twenty-five-dollar ($25.00) fee for the first year and ten dollars ($10.00) for each subsequent: year 
if he wishes to retain and renew the special wildlife artwork registration plate. 

D, The revenue from the additional fee for a special wildlife artwork registration plate shall be 
distributed as follows: 

(1) ten dollars ($10.00) of the initial fee collected shall be retained by the division and.is 
appropriated to the division to defray the cost of making and issuing special registration elites for 
wildlife artwork; and 

(2) - fifteen dollars ($15.00) of the initial fee and the entire renewal fee collected shall be 
distributed to the share with wildlife program of the game protection fund. 


History: 1978 Comp., § 66-3-424.1, enacted by Laws 
2003, ch. 178 § 2; 2004, ch. 59, § 9. 

Compiler's notes. — This section was originally en- 
acted as 66-3-424.1 NMSA 1978, but was renumbered as 
66-3-424.6 NMSA 1978 by the compiler to accommodate 
a similarly numbered section enacted by an earlier 2003 
act. 


The 2004 amendment, effective. March 4, 2004, 
amended Paragraph (1) of Subsection D to delete "paid 
to the state treasurer for credit to the motor vehicle sus- 
pense fund ;.." and inserted in its place: "retained by the 
division and i is appropriated to the division to defray the 
cost of making and issuing special registration plates for 
wildlife artwork". 


66-3-424.7. Registration plates; members of the civil air patrol, New 
Mexico wing. 


A; The department shall issue a standardized special registration plate with a logo specified in 
Section 66-3-424 NMSA 1978 indicating that the recipient is a member of the civil air patrol, New 
Mexico wing, upon the submission by the person of proof satisfactory to the department that the 
person is a member of the civil air patrol, New Mexico wing. Such proof shall include the submis- 
sion of a signed consent form from the civil air patrol, New Mexico wing. 

B. A person shall not falsely represent that the person is a member of the civil air patrol, New 
Mexico wing, if that person is, in fact, not a member of the civil air patrol, New Mexico wing. The 
secretary shall determine what constitutes satisfactory proof that a person is a member of the civil 
air patrol, New Mexico wing. 

C. A person who violates the provisions of Subsection B of this section is guilty of a penalty 
assessment misdemeanor. 

D._ A fee of twenty-five dollars ($25.00), which is in addition to the regular motor vehicle regis- 
tration fee, shall be collected by the department for the original issuance of the special registration 
plate for a member of the civil air patrol, New Mexico wing. 

E. Ten dollars ($10.00) of the fee collected pursuant to Subsection D of this section shall be 
retained by the department and is appropriated to the department to defray the cost of making 
and issuing special registration plates for members of the civil air patrol, New Mexico wing. The 
remaining fifteen dollars ($15.00) shall be deposited in the motor vehicle suspense fund for distri- 
bution in accordance with Section 66-6-23 NMSA 1978. 

F. The secretary shall approve the final logo design for the special registration plates for mem- 
bers of the civil air patrol, New Mexico wing, in accordance with New Mexico law. The secretary 
shall approve and issue a separate and distinctive logo clearly marked as "civil air patrol" for issu- 
ance to members of the civil air patrol, New Mexico wing. 


, Compiler's notes. — This section was originally en- 
acted as 66-3-424.1 NMSA 1978, but was renumbered as 
66-3-424.7 NMSA 1978 by the compiler to accommodate 


History: 1978 Comp., § 66-3-424.1, enacted by Laws 
2008, ch. 179, § 2; 2018, ch. 74, § 21. 
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a similarly numbered section enacted. by an earlier 2003 +. assessment misdemeanor, and made technical changes; 
act, and in Subsection C, after sguilty of a", deleted "petty" and 

The 2018 amendinent, effective July 1, 2018, reduced added "penalty assessment", and after "misdemeanor", de- 
the penalty for falsely representing oneself as a mem- leted "and shall be sentenced se otiogmat to Section 31- 19- 1 
ber of the’ civil air patrol, New Mexico wing to.a penalty NMSA 1978". 


66-3-424.8. Special route 66 commemorative registration plate. 


A. The division shall issue a standardized special registration plate with a Flago specified in 
Section 66-3-424 NMSA 1978 commemorating route 66. 

B. Fora fee of thirty-five dollars ($35.00), which shall be in addition to the potent motor vehi- 
cle registration fees, the owner of a vehicle may’apply for issuance of a special route 66 commemo- 
rative registration plate. The owner shall apply and pay the fee pach year to retain and renew the 
special route 66 commemorative registration plate. 

C. Revenue from the additional fee for a special route 66 commemorative pertaite. plate 
shall be distributed as follows: 

(1) ten dollars ($10.00) of the additional fee collected shall be retained by and is appropri- 
ated to the department to defray the cost of making and issuing the special registration plate with 
route 66 logo; and 

(2) twenty-five dollars ($25.00) of the additional fee shall be distributed to and is' appropri- 
ated to the state highway and transportation department for the purpose of funding the revitaliza- 
tion and preserna tion of historic route 66 in New Mexico pursuant to the national scenic byways 
program. 


History: 1978 Comp., § 66-3-424.1, enacted by Laws a similarly numbered section enacted by an earlier 2003 
2003, ch. 180, § 2. act, 

Compiler's notes. — This section was originally en- Effective dates. — Laws 2003, ch, 180, § 3 made this’ 
acted as 66-3-424.1 NMSA 1978, but was renumbered as section effective on nigh 1, 2004. 


66-3-424.8 NMSA 1978 by the compiler to accommodate 


66-3-424.9. Standardized special registration plates; retired firefighters. 


A. The department shall issue a standardized special registration plate with a logo specified in 
Section 66-3-424 NMSA 1978 indicating that the recipient is a person who is a retired New Mexico 
firefighter upon submission by the person of proof satisfactory to the department that the person 
has retired from active employment as a firefighter. 

B. Aperson shall not falsely represent that the person is a retired New Mexico firefighter if the 
person is not, in fact, a retired New Mexico firefighter. The secretary shall determine what consti- 
tutes proof of previous active employment as a firefighter and proof of retirement. 

C. A person who violates the provisions of Subsection B of this section is Builty of a penalty 
assessment misdemeanor. 

D. A fee of twenty-five dollars ($25.00), which is in addition to the regular motor vehicle regis- 
tration fee, shall be collected by the department for the original i issuance of the special registration 
plate for retired New Mexico firefighters. ~ 

KE. Ten dollars ($10.00) of the fee collected pursuant to Subsection D of this section shall be re- 
tained by the department and is appropriated to the department to defray the cost of making and 
issuing special registration plates for retired New Mexico firefighters. ' 

F. The amount of the fee collected pursuant to this section less any amount distributed pursu- 
ant to Subsection E of this section shall be deposited in the motor vehicle PUEDENSe fund for distri- 
bution in accordance with Section 66-6-23 NMSA 1978. 

G. The secretary shall approve the final logo design for the Leela registration plates for re- 
tired New Mexico firefighters. 


History: 1978 Comp., § 66-3-424.1, enacted by Laws 66-3-424.9 NMSA 1978 by the compiler to accommodate 
2003, ch: 181, § 2; 2018, ch. 74, § 22. a similarly numbered section enacted by an earlier 2003 
Compiler's notes. — This section was originally en- act. 
acted as 66-3-424.1 NMSA 1978, but was renumbered as 


322 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


66-3-424.10 REGISTRATION LAWS; SECURITY INTERESTS; ANTI-THEFT PROVISIONS 66-3-424.11 


The 2018 amendment, effective July 1, 2018, reduced subsection; and in Subsection C, after "guilty of a", deleted 
the penalty for falsely representing oneself as a retired "petty" and added "penalty assessment", and after "mis- 
New Mexico firefighter to a penalty assessment misde- demeanor",deleted "and shall be sentenced pursuant to 
meanor, and made technical changes; in Subsection A, Section 31+19-1 NMSA 1978". 


replaced "division" with "department" throughout the 


66-3-424.10. Special registration plates for armed forces retirees. 


_ As The-department shall issue a standardized special registration plate with a logo:specified 
in Section 66-3-424 NMSA 1978 indicating that the recipient is a retiree of the armed forces. of the 
United States, if that person submits proof satisfactory to the department of retirement from the 
armed forces, »« 

~B. For a fee of fifteen dollars ($15.00), erhich shall be in additicn to the vtenet | motor sakigel 
registration fees, any motor vehicle owner who isa retiree of the armed forces of the United States 
may apply for the issuance of a special registration plate as defined in Subsection A of this section. 
No two owners shall be issued identically lettered or numbered plates. 

C. « The fifteen-dollar ($15.00) fee provided for in Subsection B of this section shall be waived for 
each registration period in which a validating sticker is issued under the provisions of Section 66- 
3-17 NMSA 1978, in lieu of the issuance ofa special armed forces retiree plate. 

‘D.. The revenue from the special registration plates for the armed forces retirees’ fee imposed 
by Subsection B of this section shall be distributed as follows: 

(1) seven dollars ($7.00) of the fee collected for each registration plate shall be ubiiadeiett by 
the department and is appropriated to the department for the nahi facts and issuance of kbs 
registration plates; and 

(2) eight dollars ($8.00) of the foe énllseted for each repiatratias plate shall be paid to the 
state treasurer for credit to the motor vehicle suspense fund for distribution in accordance with 
Section 66-6-23' NMSA 1978. : eae 


History: 1978 Comp,., § 66-3-424.1, enacted by Laws A masuaine numbered section enacted by an earlier, 2003 
2003, ch. 197, § 2. 

Compiler's notes. — This section was originally en- Presa tiRe dates. — Laws 2003, ch. 197, § 4 made this 
acted as 66-3-424.1 NMSA 1978, but was renumbered as section effective on January 1, 2004, 


oo ee 1978 by the epee to accommodate 


66- 3-424, 11. Special pe eeatitn plates for active duty uniform service 
members. | 


A.» The department shall issue a Se dardiced, special registration plate with. a logo. Epecified 
in Section 66-3-424 NMSA 1978 indicating that, the retipjent is an.active ante uniform service 
member, 

B.. For a fee of twenty-five.dollars ($25.00), vabsich shall be in addition to the Seeslen motor ve- 
hicle registration fees, a motor vehicle owner,who is an active duty uniform service member may 
apply for the issuance.of a special registration plate as defined in Subsection A of this section. No 
two owners shall be issued identically lettered or numbered plates. 

C. The twenty-five dollar ($25.00) fee provided in Subsection B of this section shall be waived for 
each registration period in which.a validating sticker is issued under the provisions of Section 66-3- 
17;NMSA.1978, in lieu of the issuance of a special active duty uniform service member plate. 

D. The revenue from the special active duty uniform service member registration biabe fee;im- 
posed by Subsection B of this section shall.be distributed as follows: . 

(1). ten dollars ($10.00) of the fee collected for each registration plate shall be nathinad by 
the-department andiis appropriated to the department, for the manufacture and issuance of the 
registration plates;and_. 

(2) fifteen dollars ($15. 00) of the fee collected for each registration ‘alates shall - paid to 
the state treasurer for credit to the motor vehicle suspense fund for distribution in pemirddoce 
with Section 66-6-23. NMSA 1978. 
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History: 1978 Comp., § 66-3-424.1, enacted by Laws a similarly numbered section enacted by an earlier 2003 
2003, ch. 198, § 2. acts 

Compiler's notes. — This section was originally en- Effective dates. — Laws 2003, ch. 198, § 4 made this 
acted as 66-3-424.1 NMSA 1978, but was renumbered as section effective on January 1, 2004. 


66-3-424.11 NMSA 1978 by the compiler to accommodate 


66-3-424.12. Special registration plates for search and rescue members. 


A. The department shall issue a standardized special registration plate with a logo specified in 
Section 66-3-424 NMSA 1978 indicating that the recipient is a search and rescue member. 

B. For a fee of twenty-five dollars ($25.00), which shall be in addition to the regular motor 
vehicle registration fees, a motor vehicle owner who is a search and rescue member may apply for 
the issuance of a special registration plate as defined in Subsection A of this section. No two own- 
ers shall be issued identically lettered or numbered plates. 

C. The twenty-five dollars ($25.00) fee provided in Subsection B of this section shall be waived 
for each registration period in which a validating sticker is issued under the provisions of Sec- 
tion 66-3-17 NMSA 1978, in lieu of the issuance of a special search and rescue member plate. 

D. The revenue from the special search and rescue member registration plate fee imposed by 
Subsection B of this section shall ‘be distributed as follows: 

(1) ten dollars ($10.00) of the fee collected for each registration plate shall be retained ‘by 
the department and is appropriated to the department for the thanufactire a issuance of the 
registration plates; and 

(2) fifteen dollars ($15.00) of the fee collected for each jetlactatiets late shall be paid to 
the state treasurer for credit to the motor vehicle Se fund for distribution in accordance 
with Section 66-6-23 NMSA 1978. ! 


History: 1978 Comp., § 66-3-424.1, enacted by Laws a similarly numbered section enacted by an earlier 2003 


2003, ch. 201, § 2. act. 
Compiler's notes. — This section was originally | en- Effective dates. — Laws 2003, ch. 201, id 4 made this 
acted as 66-3-424.1 NMSA 1978, but was renumbered as section effective on January 1, 2004. 


66-3-424.12 NMSA 1978 by the compiler to accommodate 


66-3-424.13. Standardized special registration plates; retired New 
Mexico state police officers. 


A. The department shall issue a standardized special reg atratin plate with a logo specified in 
Section 66-3-424 NMSA 1978 indicating that the recipient is a person who is a retired New Mexico 
state police officer upon submission by the person of proof satisfactory to the department that the 
person is a retired New Mexico state police officer. The proof shall include the submission of a re- 
tirement commission from the New Mexico state police. 

B. A person shall not falsely represent that the person is a retired New Mexico state police offi- 
cer if that person is, in fact, not a retired New Mexico state police officer. The secretary shall deter- 
mine what constitutes satisfactory proof that a person is a retired New Mexico state police officer. 

C. A person who violates the provisions of Subsection B = this section is guilty of'a penalty 
assessment misdemeanor. 

D. A fee of twenty-five dollars ($25.00), which is in addition to the regular motor vehicle regis- 
tration fee, shall be collected by the department for the original issuance ite the special registration 
plate for retired New Mexico state police officers. 

E. Ten dollars ($10.00) of the fee collected pursuant to Subsection D of this section shall be 
retained by the department and is appropriated to the department to defray the cost of making 
and issuing special registration plates for retired New Mexico state police officers. The remaining 
fifteen dollars ($15.00) shall be deposited in the motor vehicle suspense Seo for distribution pur- 
suant to Section 66-6-23 NMSA 1978. 

F. The secretary shall approve the final logo design for the special registration plate for retired 
New Mexico state police officers. The logo shall be clearly marked as "retired New Mexico state 
police" for issuance to retired New Mexico state police officers. 
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History: 1978 Comp., § 66-3-424,1, enacted by Laws misdemeanor, and made technical changes; replaced "divi- 
2008, ch. 211, § 2; 2018, ch. 74, § 23. sion" with "department throughout the section; in Sub- 

Compiler's notes. — This section was originally enacted section C, after "guilty of a"; deleted "petty" and added 
as 66-3-424.1 NMSA 1978, but was renumbered as 66-3- "penalty assessment", and after "misdemeanor", deleted 
424.13 NMSA 1978 by the compiler to accommodate a simi- "and. shall be sentenced pursuant to. Section 31-19-1 
larly numbered section enacted by an earlier 2003 act. NMSA 1978"; and-in Subsection F, after retired New 

The 2018 amendment, effective July 1, 2018, reduced Mexico state police", added "for issuance to retired New 
the penalty for falsely representing oneself as a retired Mexico state police officers". 


New Mexico state police officer to a penalty assessment 


66-3-424.14. Special registration plates; New Mexico high school rodeo 
association. 


A. The division shall issue a standardized special registration plate with a logo specified in 
Section 66-3-424 NMSA 1978 indicating support for the New Mexico high school rodeo association. 

B, The owner of a motor vehicle may apply for the issuance of a standardized special New 
Mexico high school rodeo association registration plate with a logo pursuant to the procedures of 
the division. The owner shall pay a fee of thirty-five dollars ($35.00) for initial issuance and the 
same fee for each subsequent year in which he wishes to retain and renew his special plate. The 
fee is in addition to regular applicable motor vehicle registration fees. 

C. The revenue from issuance of special New Mexico high school rodeo association registration 
plates shall be distributed as follows: 

(1) ten dollars ($10.00) of the fee collected for each registration plate shall be retained by 
the division and is appropriated to the division for the manufacture and issuance of the registra- 
tion plates; and 

(2) twenty-five dollars ($25.00) of the fee collected for each registration plate shall be dis- 
tributed to the New Mexico high school rodeo association to be used in its scholarship program. 


History: 1978 Comp., § 66-3-424.1, enacted by Laws a similarly numbered section enacted by an earlier 2003 
2008, ch. 212, § 2. act, 
Compiler's, notes. — This section was originally en- Effective dates. — Laws 2003, ch. 212, § 3 made this 
acted as’ 66-3-424.1 NMSA 1978, but was renumbered as section effective on January 1, 2004. 


66-3-424.14 NMSA 1978 by the compiler to,accommodate 


66-3-424.15. Special organ donation awareness registration plate; 
procedures; fee. 


A. The division shall establish and issue special registration plates. pursuant to Section 66- 
3-424 NMSA 1978 with a logo promoting awareness about the urgent need for organ and tissue 
donation in New Mexico and shall adopt procedures for SPL SOR for and issuance of the special 
organ donation awareness registration plates. 

B. The division shall determine the design of the logo for the organ donation awareness reg- 
istration plate in consultation with New Mexico donor services and other AB RAE with the 
purpose of promoting organ and tissue donation and education. 

C. For a one-time fee of ten dollars ($10.00), which’shall be in addition to the relrallee motor 
vehicle registration fees, an owner of a motor vehicle may apply for the issuance of a special organ 
donation awareness registration plate. Thereafter, the owner of the motor vehicle shall pay the 
regular motor vehicle registration fees each year to retain and renew the special organ donation 
awareness registration plate. 

D. Ofthe revenue from the special organ donation awareness registration slates; the ten-dollar 
($10.00) fee collected for each registration plate shall be retained by the division and is appropri- 
ated to the division for the manufacture and issuance of the registration plates. 


History: Laws 2005, ch. 112,.§1. art. IV, § 23, was effective June’ 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 112 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
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66-3-424.16. Special registration ake See te medical 
technicians. 


A. The department shall; issue’a standardized special registration plate'with a logo specified 
in Section 66-3-424 NMSA 1978 indicating that the recipient is an emergency medical techni- 
cian. 

B. A person shall not falsely represent that the person is’ an emergency medical bochiieian if 
the person is, in fact, not an emergency medical technician licensed in New Mexico. The secretary 
shall determine what constitutes satisfactory proof. 

C. A person who violates the provisions of Subsection B of this section is guilty of a penalty 
assessment misdemeanor. 

D. .A fee of twenty-five dollars ($25.00), which shall. be in addition to the regular motor vehicle 
registration fee, shall be collected by the department for the original i issuance of the special regis- 
tration plate for an emergency medical technician, 

E. . Ten dollars ($10.00) of the fee collected pursuant to Subsection D of, this section shall be re- 
tained by the department and is appropriated to the department to defray the cost of PAINS and 
issuing a special registration plate for emergency medical technicians. 

F. The amount of the fee collected pursuant to this section less any amount distributed pursu- 
ant to Subsection. E of this section shall be deposited in the motor vehicle suspense fund for distri- 
bution in accordance with Section 66-6-23 NMSA 1978. 

G, The secretary shall approve the final logo design for, the special registration plate for emer- 
gency medical technicians. 

H. When a person holding a special registration plate ceases to be an emergency medical tech- 
nician, the person shall immediately remove the plate from the vehicle and return it to the depart- 
ment, at which time,it shall be exchanged for a regular registration plate, A person who fails to 
remove and return a plate as required in this subsection is guilty of a penalty assessment misde- 
meanor. 


History: Laws 2005, ch. 344, § 1; 2018, ch. "74, § 24, Subsection ©, after "guilty of a", deleted "petty" and added 


The 2018 amendment, effective’ July 1, 2018, re- "penalty assessment", and after "misdemeanor", deleted 
duced the penalty for falsely representing oneself as an "and shall be sentenced pursuant to Section 31-19-1 
emergency medical technician to a penalty assessment NMSA 1978"; and in Subsection H, added "A person who 
misdemeanor, made it unlawful to fail to remove and re- fails to remove and return a plate as required in this sub- 
turn a special registration plate as required in.this sec- section is guilty of a penalty assessment misdemednon". 


tion, provided a penalty, and made technical changes; in 


66-3-424.17. Special patriot registration plate. 


A... The department, shall issue ai standardized special patriot registration plate with a indo 
specified: in Section 66-3-424 NMSA 1978 indicating that the recipient is a patriot. 

B... For a fee of twenty-five dollars:($25,00), which shall be in addition to the regular motor ve- 
hicle registration fees, a motor vehicle owner who is a’patriot may apply for the issuance of a spe- 
cial registration plate as provided in Subsection A of this section. No two owners shall be issued 
identically lettered,or numbered registration plates: 

C.. The twenty-five-dollar ($25.00) fee provided in Subsection B of this. section eiall be waived 
for each registration period in which a validating sticker-is issued:under the provisions of Sec- 
tion 66-3-17 NMSA 1978, in lieu of the issuance of a special patriot registration plate: 

D. The revenue from the special patriot registration plate fee imposed by Subsection B of this 
section shall be distributed as follows: 

(1) ten dollars ($10.00) of the fee collected for each repiatnn tise plate shall be retained by 
the department and is appropriated to the department for the manufacture and issuance of the 
registration plates; 

(2) seven dollars.($7.00) of the fee collected for each registration plate shall be paid to'the 
state treasurer for credit to the motor ‘vehicle suspense fund for distribution i in accordance with 
Section 66-6-23 NMSA 1978; and 
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(3) eight dollars ($8.00) of the fee collected for each registration plate shall be paid to the 
state treasurer for credit to the armed forces veterans license fund for distribution pursuant to 
Section 66-3-419 NMSA 1978. 


History: Laws 2006, ch. 76, § 1. IV, § 23, was effective May 17, 2006; 90 days after eye 
Effective dates, — Leta 2006, ch. 76 Deedes no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


66-3-424.18. Special pagiikea tion plated for Adoption awareness. 


A. The: department shall establish, and, issue a special registration plate pursuant ‘to pet 
tion 66-3-424 NMSA 1978 with a logo promoting awareness of the need for adoption of children in 
New Mexico. 

B,. . The department shall determine the design of the logo for the child adoption awareness spe- 
cial registration plate in consultation with the children, youth and families department and child 
adoption interest groups with the purpose of promoting child adoption. 

C...A person may apply for the original issuance of a child adoption awareness special registra- 
tion plate for a motor vehicle the person owns for a fee of ten dollars ($10.00).in addition to the 
regular motor vehicle registration fee. A person.may renew a child adoption awareness special 
registration plate by paying only the regular motor vehicle annual registration fee: 

D. The ten-dollar ($10.00) original issuance fee for a child adoption awareness special registra- 
tion plate shall be retained by the department and is appropriated to the department to defray the 
costs of making and issuing the child adoption awareness special registration plate. 


History: Laws 2007, ch. 87, § 1. Effective dates. — Laws 2007, ch. 87, § 2 made this 
section effective July 1, 2008. 


66-3-424.19. Cumbres and Toltec scenic railroad special 79 haere 8 
plate; procedures; fee. 


A. The division shall establish and issue a standardized special registration plate with a logo 
specified in Section 66-3-424 NMSA 1978, featuring artwork related to the Cumbres and Toltec 
scenic railroad. The division shall adopt procedures for application for and issuance of the special 
Cumbres and Toltec scenic railroad registration plate with a logo. 

B. The division, in consultation with the Cumbres and Toltec scenic railroad commission, shall 
determine the color and design of the special Cumbres and Toltec scenic railroad registration logo, 
and the division shall provide for its issuance. 

C. For a fee of forty dollars ($40.00), which shall be in addition to the ¥aonbit motor vehicle 
registration fees, any owner of a motor vehicle may apply for the issuance of a Cumbres and Toltec 
scenic railroad registration plate. The owner of a motor vehicle shall apply and pay a fee-each year 
that the owner wishes to’ retain and renew the Cumbres and Toltec scenic railroad wiki gig 
plate. 

D. The revenue from the special Cumbres and Toltec scenic railroad sbgiatention plates shall 
be distributed as follows: 

(1) fifteen dollars ($15.00) of the fee collected the first year a special Cumbres and‘Toltec 
scenic railroad registration plate is issued shall be retained by the division and is appropriated to 
the division for the manufacture and issuance of the registration plates. Thereafter, that amount 
of each fee shall be paid to,the state treasurer for credit to the motor vehicle suspense fund for 
distribution in accordance with Section 66-6-23 NMSA 1978; and 

(2) ' twenty-five dollars ($25.00) of the fee collected for each registration plate shall be dis- 
tributed to the Cumbres and Toltec scenic railroad commission. 


ae 


History: Laws 2007, ch. 136, § 1. Effective dates. — Laws 2007, ch. 136, § 3 makes the 
section effective July 1, 2008. 
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66-3-424.20. Special peng sey: plates for women speeercen forces 
veterans. | i ; 


A. The department shall issue the distinctive registration plate, "Women Veterans Serve 
Proudly", indicating that the recipient is a woman veteran of the armed forces of the United States, 
as defined in Section 9-22-3 NMSA 1978, or is retired from the national guard or military reserves, 
if that person submits proof satisfactory to the department of honorable discharge from the armed 
forces or of retirement from the national guard or military reserves. - 

B. For a fee of fifteen dollars ($15.00), which;shall be in addition, to the regular:motor vehicle 
registration fees, any motor vehicle owner who is a woman veteran of the armed forces of the 
United States or is retired from the national guard or military reserves may apply forthe issuance 
of a special registration plate as' defined in Subsection A of this section. No two owners shall be 
issued identically lettered or numbered plates, 

C. The fifteen-dollar ($15.00) fee provided in Subsection B of this section shall be waived for 
each registration period in which a validating sticker is issued under the provisions of Séction 66- 
3-17 NMSA 1978, in lieu of the issuance of.a spécial woman armed forces veteran plate. 

D. The revenue from the special registration plates for the women armed sipagie veteran fee 
imposed by Subsection B of this section shall be distributed as follows: 

/(1) ‘seven dollars ($7.00) of the fee collected for each registration plate shall be retained by 
the department and is appropriated to the department for the spent ti and i issuance of the 
registration plates; and 

(2) eight dollars ($8.00) of the fee ‘collected for each vephutrlation plate shall be transferred 
to the state treasurer for credit to the armed forces veterans license fund. 


History: Laws 2007, ch. 48, § 1. Effective dates. — Laws 2007, ch. 48, § 8, made this 
section effective July 1, 2008. 


66-3-424.21. Special motorcycle registration. plates for women armed 
forces veterans. | 


A, The department shall-issue distinctive motorcycle registration plates indicating that the 
recipient is a woman veteran of the armed forces of the United States, as defined in Section 9-22-3 
NMSA 1978, or is retired from the national guard or military reserves, if that person submits proof 
satisfactory to the department of honorable discharge from the armed forces or of retirement from 
the national guard or military reserves: 

B. For a fee of seven dollars ($7.00), which shall be in addition to the regular motorcycle reg- 
istration fees, any motorcycle owner who is a woman veteran of the armed forces of the United 
States or is retired from the national guard or military reserves may apply for the issuance of a 
special motorcycle registration. plate as defined in Subsection A of this section. No two owners 
shall be issued identically lettered or numbered plates, ».... 

C. An owner shall make a new application and pay a new fee for each year the owner lebires to 
obtain a special motorcycle registration plate. The owner will have first priority on that plate for 
each subsequent year that the owner makes a timely and appropriate application. 


History: Laws 2007, ch, 48, § 2. i Effective dates. — Laws 2007, ch. 48, § 3, made this 
| i _ section effective July 1, 2008, 


66-3-424.22. Special breast cancer sbotticn venient tes ve. plate.» 


A. The division shall issue a standardized special registration plate with a logo as peated: in 
Section 66-3-424 NMSA 1978 commemorating breast cancer awareness. 

B. For a fee of thirty-five dollars ($35.00), which is in addition to the regular motor vehicle reg- 
istration fees, the owner of a vehicle may apply for issuance of a special breast cancer awareness 
registration plate. The owner ‘shall apply for and pay the fee each year to retain and renew the 
special breast cancer awareness registration plate. 
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C.» Revenue fromthe additional fee for a special breast cancer awareness registration plate 
shall be distributed as follows: 

(1) ten dollars ($10.00) of the idditioned fee collected shall be retained ne and is appropri- 
ated to the department to defray the cost of making and issuing the special registration plate with 
a breast cancer awareness logo; and 

(2) twenty-five dollars ($25.00) of the fakditithial fee shall be distributed to and is appropri- 
ated to the wpa ronan of health fon the purpose of ap breast cancer screening, outreach and 
education. 


History: Laws 2008, ch. 34, § 1. » | IV, § 23, is effective May 14, 2008, 90 days after the ad- 
Effective dates. — Laws 2008, ch. 34 contained no ef: , journment of the legislature. 
fective date provision, but, pursuant to NM. Const., art. 


66-3-424.23: Special city of Las: se Se registration - aga procedures; 
fee; appropriation. © 


A. The department shall issue sender dire special "'City,.of' Las Cruces" registration. plates 
with a logo pursuant to Section 66-3-424 NMSA 1978 indicating that the recipient is a resident of 
the city of Las Cruces and shall adopt procedures for application for and issuance of the special 
City of Las Cruces registration plate. The secretary shall approve the final logo design for the spe- 
cial City of Las Cruces registration plate. 

B. The owner. of a motor vehicle who is‘a resident of the city of Las.Cruces may apply for the 
issuance of a special registration plate as provided in Subsection A of this section. The owner shall 
pay a fee of thirty-five dollars ($35.00) for the initial issuance of a special City of Las Cruces reg- 
istration plate and the same fee for each subsequent year in which the owner wishes to retain and 
renew the special City of Las Cruces registration plate. The fee specified in this section is in addi- 
tion to regular applicable motor vehicle registration fees. No two owners shall be issued ely 
lettered:or numbered plates. 

C. The revenue from the special City of Las Cruces registration plate fee imposed by Subsec- 
tion B of this section shall be distributed as follows: 

(1) ten dollars ($10.00) of the fee collected for each registration plate shall be retained by 
the department’and is appropriated to the department for the manufacture and issuance of the 
registration plates; and 

(2) twenty-five dollars ($25.00) of the fee collected for ou registration plate shall be paid 
to'the state treasurer and is appropriated to the city of Las Cruces recreation fund 2130. 

D. When a person holding a special City of Las Cruces registration plate ceases to reside in 
Las Cruces, that person shall immediately remove the special City of Las Cruces registration plate 
from the vehicle and return it to the department, at which time it shall be exchanged for a regular 
registration plate, 


History: Laws 2008, ch. 85, § 1. IV, § 23, was effective May 14, 2008, 90 days after the ad- 
Effective dates, — Laws 2008, ch. 85 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const, art, 


66-3- 424, 24, Revibivatiot plates; gold star families: sabnitesion of proof; 
penalty. 


oA. The division: shall issue distinctive ddeueiabenittchl alateyd to the surviving parent, spouse, child 
or sibling of a service member killed in an armed conflict with an enemy of the United States upon 
‘the submission by the person of proof satisfactory to the division that the person's parent, spouse, 
child, or sibling was a service member killed in an armed conflict with an enemy of the United 
States. The submission of a United States department of defense form 1300 or department of 
defense form 3 by a surviving parent; spouse, child or sibling of a service member killed in'armed 
conflict with an enemy of the United States shall be proof satisfactory to the division that the ser- 
vice member was killed in armed conflict. 
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B. No fee, including the regular registration fee applicable to the passenger motor vehicle, if 
any, shall be collected for issuance of the first special registration plate issued to a surviving par- 
ent or spouse of a service member described in Subsection A of this section. No fee other than the 
regular registration fee applicable to the passenger motor vehicle, if any, shall be collected for is- 
suance of three additional special registration plates issued to a surviving parent or spouse of a 
service member described in Subsection A of this section. 

C. Except as otherwise provided in Subsection B of this section, a fee of ten dollars ($10.00), 
which is in addition to the regular motor vehicle registration fee, shall be collected by the division 
for the original issuance of a special registration plate pursuant to this section. The fee shall be 
retained by the division and is appropriated to the division to defray the cost of making and issu- 
ing special registration plates pursuant to this section. 

D. The special registration plate issued pursuant to this section shall be known as the ' ‘gold 
star families" special registration plate. 

EK... The division, with the advice and consultation of the gold star mothers, shall determine the 
color and design of the gold star families registration plate and provide for its issuance. 

F. No person shall falsely claim to be a surviving parent, spouse, child or sibling of a service 
member killed.in an armed conflict with an enemy of the United States so as to be eligible to be 
issued special registration plates pursuant to this section. 

G. Any person who violates the provisions of Subsection F of this section is guilty of a misde- 
meanor. 

H. As used in this section: 

(1))"child" includes a biological, adopted or foster child, a stepchild, a legal vated or a child 
of a person standing in loco parentis; 

(2) "parent" includes a biological, adoptive or foster parent, a stepparent or an individual 
who stands in loco parentis to a child; and 

(3) "sibling" includes a stepsibling and a half-sibling. 


History: Laws 2009, ch. 88, § 1; 2018, ch. 7, § 1. 

The 2018 amendment, effective July. 1, 2018, ex- 
panded who is eligible to receive a gold star family reg- 
istration plate, amended the proof required to show the 
motor vehicle division that the service member was killed 
in armed conflict, authorized a $10.00 fee to defray the 
cost of making and issuing gold star family registration 
plates, and defined "child," "parent," and "sibling" for pur- 
poses of this section; in Subsection A, deleted "Except as 
provided in Subsection B of this section", after "distinc- 
tive registration plates to the surviving", deleted "mother, 
father, stepparent or spouse" and added "parent, spouse, 


child or sibling", after "that the person's", deleted "son, 
daughter, stepchild or spouse" and added ' parent, spouse, 
child, or sibling", and added the last sentence; deleted for- 
mer Subsection B and redesignated former Subsection C 
as Subsection B; in Subsection B, after "first special reg- 
istration plate issued to", deleted. "the mother" and added 
"a surviving parent", and after "additional special regis- 
tration plates issued to", deleted "the family" and added 
"a surviving parent or spouse"; added a’ new Subsection 
C; in Subsection F, after "claim to be a surviving", deleted 
"mother, father, stepparent or spouse" and added "parent, 
spouse, child or sibling"; and added Subsection H. 


66-3-424.25. Special commemorative scouting registration plate; 


procedures; fee. 


A. The division shall develop, establish and issue a special commemorative scouting registra- 
tion plate celebrating the centennial of the boy scouts of America in consultation with the boy 
scouts of America and in accordance with the provisions of this section and shall adopt and pro- 
mulgate rules and procedures for application for and issuance of the special commemorative scout- 
ing registration plate. 

B. For a fee of ten dollars ($10.00), which fee shall be in addition to the regular motor vehicle 
registration fees, any owner of a motor vehicle may apply for the issuance of a special commemora- 
tive scouting registration plate. The owner of a motor vehicle shall apply and pay a fee for a special 
commemorative scouting registration plate each year that the owner wisijes to retain and renew 
the plate. 

C. The revenue from the special commemorative scouting: ebiidtnation plates shall be distrib: 
uted so that ten dollars ($10.00) of the fee collected for each registration plate shall be retained by 
and is appropriated to the division for the manufacture and issuance of the special commemora- 
tive scouting registration plate. 
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History: Laws 2009, ch. 89, § 1. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates, — Laws 2009, ch. 89 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


66-3-424.26. Special Santa Fe four hundredth anniversary registration 
plate. 


A. Except as provided in Subsection E of this section, the department shall issue a special reg- 
istration plate commemorating the four hundredth anniversary of the city of Santa Fe. 

B.._ For a fee of thirty-five dollars ($35.00), which is in addition to the regular motor vehicle reg- 
istration fee, the owner of a vehicle may apply for issuance of a special Santa Fe four hundredth 
anniversary registration plate. Until July 1, 2012, the owner shall apply for and pay the fee each 
year to retain and renew the special Santa Fe four hundredth anniversary registration plate. After 
June 30, 2012, a person may renew a special Santa.Fe four hundredth anniversary registration 
plate by paying only the regular motor vehicle registration fee. 

C. The revenue from the additional fee for the special Santa Fe four hundredth anniversary 
registration plate shall be distributed as follows: 

(1) ten dollars ($10.00) of the additional fee shall be retained oy and is appropriated to 
the department to defray the. cost of making and issuing the special Santa Fe four hundredth an- 
niversary registration plate; and 

(2) twenty-five dollars ($25.00) of the additional fee collected is appropriated to the local 
government division of the department of finance and administration to be distributed to the city 
of Santa Fe to commemorate the four hundredth anniversary of the city of Santa Fe. 

D. The design of the special Santa Fe four hundredth anniversary registration plate shall be 
left to the discretion of the department in consultation with the public purpose interest group re- 
questing the plate. 

H}. The department shall only issue special Santa Fe four hundredth anniversary registration 
plates for applications received on or before June 30, 2012. 


History: Laws 2009, ch. 120, § 1. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 120 contained no adjournment of the legislature. . 
effective date provision, but, pursuant to N.M. Const., art. 


66-3-424.27. Special bass fishing registration plates; procedures; fee. 


A. The department shall establish and issue:a standardized’special registration plate with a 
logo specified in Section 66-3-424 NMSA 1978 featuring bass fishing for any private motor vehicle 
except a motorcycle. The department shall adopt procedures for application for and issuance of the 
special bass fishing registration plates. 

B. The director of the department of game and fish shall designate a "bass fishing" logo design 
committee that includes a bass fishing federation representative and that shall determine the de- 
sign of the special wildlife artwork logo. No personalized or vanity design variation of the special 
bass fishing registration plates shall be issued. 

C. Fora fee of twenty-five dollars ($25.00), which shall be in addition to the regular motor vehi- 
cle registration fees, an owner of a motor vehicle may apply for the issuance of a special bass fish- 
ing registration plate. The owner of a motor vehicle shall apply for the plate and pay the twenty- 
five-dollar ($25.00) fee for the first year and ten dollars ($10.00) for each subsequent year if the 
owner wishes to retain and renew the special bass fishing registration plate. 

D. The revenue from the additional fee for a special bass fishing registration plate shall be 
distributed as follows: 

(1) ten dollars ($10.00) of the initial fee collected shall be retained by the division and is 
appropriated to the division to defray the cost of making and issuing special registration plates for 
bass fishing; and 

(2) fifteen dollars ($15.00) of the initial fee and the entire renewal fee collected shall be 
distributed to the bass habitat management program of the game protection fund. 
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History: Laws 2009, ch. 85, § 1. Effective dates. — Laws 2009, ‘ch. 85, § 2 made Laws 
it te 2009, aint 85, $1 effective July 1, 2010. 


66-3-424.28. Standardized special registration plates; retired New 
“Mexico law enforcement officers. 


A. The department shall issue a standardized special registration plate with a logo specified in 
Section 66-3-424 NMSA 1978 indicating that the recipient is a person who is a retired New Mexico 
law enforcement officer upon submission by the person of proof satisfactory to the department that 
the person is a retired New Mexico law enforcement officer. The proof shall include the submission 
of a retirement commission from a New Mexico law enforcement agency. 

B. A person shall not falsely represent that the person is a retired New Mexico law enforce- 
ment officer if that person is, in fact, not a retired New Mexico law enforcement officer. The secre- 
tary shall determine what constitutes satisfactory proof that a person isa retired New Mexico law 
enforcement officer. 

C. A person who violates the provisions of Subsection B of this section is guilty of a penalty 
assessment misdemeanor. 

D. A fee of twenty-five dollars ($25.00), which is in addition to the regular motor vehicle regis- 
tration fee,'shall be collected by the department for the original i issuance of the special registration 
plate for retired New Mexico law enforcement officers. 

E. Ten dollars ($10.00) of the fee collected pursuant to Subsection D of this section shall be re- 
tained by the department and is appropriated to the department to defray the cost of making and 
issuing special registration plates for retired New Mexico law enforcement officers. The remaining 
fifteen dollars ($15.00) shall be deposited in the motor a suspense fund for distribution pur- 
suant to:Section 66-6-23 NMSA 1978. 

F. The secretary shall approve the final logo design for the special registration plate for retired 
New Mexico law enforcement officers. The logo shall be clearly marked as "retired New Mexico rd Ml 
enforcement officer" for issuance to retired New Mexico law enforcement officers. 


History: Laws 2009, ch. 86, § 1; 2018, ch. 74, § 25. "division" with "department" throughout the section; and 
The 2018 amendment, effective July 1, 2018, reduced in Subsection C, after "guilty of a", deleted "petty" and 
the penalty for falsely representing oneself as a retired added "penalty assessment", and after "misdemeanor", de- 
New Mexico law enforcement officer to a penalty assess- leted "and shall be sentenced pursuant to Section 31-19-1 


ment misdemeanor, and made technical changes; replaced NMSA 1978". 


66-3-424.29. Special New Mexico state 4-H registration plate. 


A. The. division shall issue a standardized, special registration plate with a logo. specified in 
Section 66-3-424 NMSA 1978 indicating support for 4-H. 

B.. For.a fee of thirty-five dollars ($35.00), which shall be in addition.to the regular motor ve- 
hicle registration fees, the owner of a vehicle may apply for issuance of a special 4-H registration — 
plate.. The owner shall apply:and pay the fee each year to retain and renew the special 4-H regis- 
tration plate. 

C, Revenue from the,additional fee for a special 4-H registration plate shall be distributed as 
follows: 

(1) ten dollars ($10.00) of the additional fee collected shall be retained. by eesti is appropri- 
ated to the department to defray the cost of making and i issuing the special registration plate with 
the 4-H logo; and 

(2) twenty-five dollars ($25.00) of the additional fee shall be distributed to rot is appropri- 
ated to the board of regents of New Mexico state university for the New Mexico state 4-H office 
and for 4-H youth programs in the state. 

D, The 4-H logo shall be in accordance with federal laws or regulations of the United States 
department of agriculture. 


History: Laws 2009, ch, 87, § 1. | Effective dates. — Laws 2009, chs 87, § 2 made Laws 
ies 2009, ch. 87, § 1 effective July 1, 2010. 
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66-3-424.30. Special farm and ranch community registration plate. 


A. The department shall issue a standardized special registration plate with a logo as specified 
in Section 66-3-424 NMSA 1978 indicating support for the New Mexico farm and ranch commu- 
nity. 

B. For a fee of thirty-five dollars ($35.00), which is in addition to the regular motor vehicle 
registration fees, the owner of a vehicle may apply for issuance of a special farm and ranch com- 
munity registration plate. The owner shall apply for and pay the fee each year to retain and renew 
the special farm and ranch community registration plate. 

C. The revenue from the additional fee for the special farm and daniel community registration 
plate shall be distributed as follows: 

(1) ten dollars ($10.00) of the additional fee shall be retained by and is appropriated to 
the department to defray the cost of making and issuing the special farm and ranch community 
registration plate; and 

(2) twenty-five dollars ($25.00) of the additional fee collected shall be distributed to and is 
appropriated to the farm and ranch heritage museum for educational programs. 


History: Laws 2009, ch. 90, § 1. Effective dates. — Laws 2009, ch. 90, § 2 made Laws 
2009, ch. 90, § 1 effective July 1, 2010. 


66-3-424.31. Special blood donor recognition registration plate. 


‘A. The department shall issue a standardized special registration plate with a logo as specified 
in Section 66-3-424 NMSA 1978 recognizing blood donors. 

B. For a fee of thirty-five dollars ($35.00), which is in addition to the beanlae motor vehicle 
registration fees, the owner of a vehicle may apply for issuance of a special blood donor recognition 
registration plate. The owner shall apply for and pay the fee each year to retain and renew the 
special blood donor recognition plate. 

C. The revenue from the additional fee for the special blood donor recognition registration 
plate shall be distributed as follows: 

(1) ten dollars ($10.00) of the additional fee collected shall be retained by and is appropri- 
ated to the department to defray the cost of making and issuing the special blood donor recogni- 
tion registration plate; and 

(2) twenty-five dollars ($25.00) of the additional fee collected shall be distributed to and is 
appropriated to the department of health for the purpose of funding blood donation outreach and 
education. 


History: Laws 2011, ch. 7, § 1. , Effective dates. — Laws 2011, ch. 7, § 2 made Laws 
2011, ch, 7, § 1 effective July 1, 2011. 


66-3-424.32. Special New Mexico Amigos registration plate. 


A. The division shall issue a standardized special registration plate with a logo designed in 
accordance with Subsection C of Section 66-3-424 NMSA 1978 that indicates that the owner of a 
vehicle is a member of New Mexico Amigos. 

B. The division shall issue the special registration plate designed pursuant to this section to 
a person who submits proof satisfactory to the division that the person is currently a member of 
New Mexico Amigos, Such proof shall include the submission of a signed consent form from the 
president of New Mexico Amigos. 

C. No person shall falsely claim to be a member of New Mexico Amigos so as to be eligible to be 
issued a special registration plate pursuant to this section. 

D. The division may revoke the special license plate of any person who violates the provision of 
Subsection C of this section. 

E. A fee of ten dollars ($10.00), which is in addition to the regular motor vehicle registration 
fee, shall be collected by the division for the original issuance of the special registration plate for 
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members of New Mexico Amigos. The fee shall be retained by the division and is appropriated to 
the division to defray the cost of making and issuing ab pm registration plates pursuant to aus 
section. 

F. When a person holdings a special New Mexico Amigos registration plate ceases to be a mem- 
ber of New Mexico Amigos, that person shall immediately remove the special registration plate 
from the pérson's vehicle and return it to the pated at which time, it shall be exchanged for 
a regular registration plate. 


History: Laws 2015, ch. 4, § 1. IV,°$!23, was effective’ June 19, 2015, 90 days after the 
Effective dates. — Lawa 2015, ch. '4 contained no ef- ' adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. , 


66-3-424.33. Special autism awareness registration plate. 


A. The division shall issue.a standardized special registration plate with a logo as specified i in 
Section 66-3-424 NMSA 1978 commemorating autism awareness. | | 

B. For a fee of thirty-five dollars ($35.00), which is in addition to the regular Bats’ si ta 
registration fees, the owner of a.vehicle may apply for issuance of a special autism awareness reg- 
istration plate. The owner shall apply for and pay the fee each year to retain and renew the special 
autism awareness registration plate. 

C. Revenue from the additional fee for a special autism awareness registration plate shall be 
distributed as follows: 

(1) ten dollars ($10.00) of the additional fee collected shall be retained. by and. is appropri- 
ated to the department to defray the cost of making and issuing the apecial registration plate with 
an autism awareness logo; and . |, 

(2) ..twenty-five dollars ($25.00) of the additional fee shall be distauaseal to and i is appropri- 
ated to the department of health for the purpose of funding autism research, outreach and educa- 
tion. 


History: Laws 2015, ch. 55, § 1. IV, § 23, was effective June 19, 2015, 90 aay after the 
Effective dates. — Laws 2015, ch. 55 contained no ef- adjournment of the legislature. ry 
fective date provision, but, pursuant to N.M. Const., art. 


66-3-424.34, Special New Mexico junior college registration plate. 


A. The division shall issue a standardized special registration plate with a logo as specified in 
Section 66-3-424 NMSA 1978 commemorating New Mexico junior college. | 
B. For a fee of thirty-five dollars ($35.00), which is in addition to the regular motor vehicle reg- 
istration fees, the owner of a vehicle may apply for issuance of a special New Mexico junior college 
registration plate. The owner shall apply for and pay the fee each year to retain and renew the 
special New Mexico junior college registration plate. 
C. Revenue from the additional fee for a special New Mexico junior college registration plate 
shall be distributed as follows: | : | | 
(1) ten dollars ($10.00) of the additional fee collected shall be retained by and is appropri- 
ated to the department to defray the cost of making and i issuing the special registration plate with 
the New Mexico junior college logo; and 
(2) twenty-five dollars ($25.00) of the additional fee shall be distributed to and is appropri- 
ated to the higher education department to support education and instruction programs at New 
Mexico junior college, 


History: Laws 2015, ch. 154, § 1. da Effective dates. — Laws 2015, ch. 154, § ‘ made awa 
2015, ch. 154, § 1 effective July 1, 2015. 
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66-3-424.35. Honoring fallen officers special registration plate. 


A. The division shall issue a standardized special registration plate with a logo designed in ac- 
cordance with Subsection C of Section 66-3-424 NMSA 1978 to commemorate police officers who 
have died in the line of duty. The plate shall include,the words "Honoring Fallen Officers". 

B. A fee of ten dollars ($10.00), which is in addition to the regular motor vehicle registration 
fee, shall be collected by the division for the original issuance of the "Honoring Fallen Officers" 
special registration plate. The fee shall be retained by the division and is appropriated to the 
division to defray the cost of making and i ben apes registration plates pecinel cast to this sec- 
tion. 


History: Laws 2017, ch. 23, 5 1. Ls IV, § 23, was effective June 16;'2017, 90 days after the 
Effective dates. — Laws 2017, ch. 23 contained no ef- adjournment of the: legislature. 
fective date provision, but, pursuant to N. M. Const., art. 


66- 3424.36. Off-highway iotor vehicle paved road use 
) vehicle plate. 


A. :The department: shall issue a standardized special off-highway motor vehicle paved road 
use vehicle plate with a logo specified:in Section 66-3-424 NMSA 1978 indicating that the recipi- 
ent intends to operate an off-highway motor vehicle on paved streets or highways in accordance 
with the provisions of the Off-Highway Motor Vehicle Act. 

B. . For a fee of seven dollars ($7.00), an off-highway motor vehicle owner who wishes to indicate 
an intent to operatean off-highway motor vehicle on: paved streets or highways in accordance with 
the provisions of the Off-Highway Motor Vehicle Act may apply for the issuance of a special vehicle 
plate as provided in Subsection A of this section. No two owners tian be issued identically lettered 
or numbered vehicle plates. 

C. The revenue from the special: off: highway motor sehiald set a use vehicle plate fee 
imposed by Subsection: B of this sectiomshall be retained by the department and is paste: pars to 
the department for the manufacture and issuance of the vehicle plates. 


History: Laws 2017; ch, 70; § 2. NMSA 1978, and has been recompiled. as 66-3-424.36 
Compiler's notes. — Laws 2017; ch. 710, § 2, effective NMSA 1978 by the compiler. 
July 1, 2017, was erroneously compiled as 66- 8-1003.1 Effective dates. — Laws 2017, ch. 70, § 5 made Laws 


2017, ch. 70, § 2 effective July 1, 2017. 


66-3-424.37. Special support of pollinator protection registration plate. 


A. The department shall issue a standardized special registration plate in support of pollinator 
protection with a logo specified in Section 66-3-424 NMSA 1978 indicating that the recipient sup- 
ports pollinator protection. 

B. For an initial fee of twenty-five dollars ($25.00), which shall be in’ addition to the regular 
motor vehicle registration fees, a motor vehicle 6wner may apply for issuance of a special registra- 
tion plate.as provided in Subsection A of this section. For each subsequent year, the fee shall ‘be 
fifteen dollars ($15.00) if the owner wishes to retain and renew the support of pollinator protection 
special registration plate. 

C. The revenue from the fees imposed by Subsection B of this section for the support of pollina- 
tor protection special registration plate shall be distributed as follows: 

(1) ‘ten dollars ($10.00) Of the initial fee collected shall be retained by the department:and 
is appropriated to the department for the manufacture and issuance of the special registration 
plate; and 

. (2) fifteen dollars ($15.00) of the initial fee and the entire renewal fee collected shall be 
distributed to and are appropriated to the department of transportation for the purpose of funding 
pollinator protection activities, including roadside vegetation’ planting, educational signage and 
demonstration gardens i in areas within the department's jurisdiction. — 
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History: Laws 2019, ch. 162, § 1. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 162 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const., art. 


66-3-424.38 Childhood cancer family support special registration plate. 


A. The department shall issue a standardized childhood. cancer family support special regis- 
tration plate with a logo specified in Section 66-3-424 NMSA 1978 indicating that the recipient 
supports families with a child with cancer. 

B. For an initial fee of forty dollars ($40.00), wie shall be in addition to the regular motor ve- 
hicle registration fees, a motor vehicle owner may apply for issuance of a special registration plate 
as provided in Subsection A of this section. The vehicle owner shall pay a renewal fee of forty dollars 
($40.00) each year to retain and renew the childhood cancer family support special registration plate. 

C. The revenue from the fees imposed by Subsection B of this section for the childhood cancer 
family support special registration plate shall be distributed as follows: 

(1) ten dollars ($10.00) of the initial fee collected shall be retained by the department and 
is appropriated to the department for the manufacture and issuance of the special registration 
plate; and 

(2) thirty dollars ($30.00) of the initial fee and the entire renewal fee collected shall be 
distributed to and are appropriated to the department of health for childhood’cancer nila ei: 
outreach and education. 

D. Beginning on July 1, 2023, and on July 1 of etcl subsequent year, the department shall 
compare the number of childhood cancer family support special registration plates issued or regis- 
tration renewals for those plates in the previous fiscal year with the aeenee of the number of such 
plates issued in fiscal years 2021 and 2022. 

E. By September 1 of a fiscal year in which the dopratingnd determines that the number of 
childhood cancer family support special registration plates issued or registration renewals for 
those plates in the previous fiscal year is less than fifty percent of the average number of such 
plates issued in fiscal years 2021 and 2022, the department ia stop issuing childhood cancer 
family support special registration plates. 


History: Laws 2020, ch. 76, § 1. Effective dates. — Laws 2020, ch. 76, $2 ae tis 
2020, ch. 76, § 1 effective July 1, 2020. 
PART 6 
ANTI-THEFT PROVISIONS 


66-3-501. Report of stolen and recovered vehicles or motor vehicles. 


_ A... Every sheriff, chief of police or peace officer upon receiving reliable information that any 
vehicle or motor vehicle has been stolen shall immediately, but in no case later than one week af- 
ter receiving the information, report the theft to the New Mexico state police or other appropriate 
law enforcement agency unless, prior thereto, information has been received of the recovery of the 
vehicle or motor vehicle. Any officer, upon receiving information that any vehicle or motor vehicle 
that the officer has previously reported as stolen has been recovered, shall immediately report the 
fact of recovery to the local sheriff's office or police department and to the New Mexico state police. 

B. The requirement that the theft or recovery of a vehicle or motor vehicle be reported to the 
New Mexico state police is satisfied if the report is made to the national crime information center. 


History: 1953 Comp., § 64-3-501, enacted by Laws The 2009 amendment, effective July 1, 2009, in Sub- 
1978, ch. 35, § 88; 1995, ch. 185, § 15; ; 2008, ch, 253, § 8; section A, in the first sentence, after "any vehicle", deleted 
2009, ch. 261, § 8. "registered under the Motor Vehicle Code" and added "or 

Cross references.,— For the index of stolen or recov- motor vehicle"; after "state police", added "or other :ap- 
ered vehicles, see 66-3-8, 66-3-9 NMSA 1978, propriate law.enforcement agency" and in the second sen- 


tence, after "any vehicle", deleted "which he" and added 
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"or motor vehicle that the officer"; and in Subsection B, 
after "vehicle", added "or motor vehicle". 

Laws 2009, ch. 253, § 8 and Laws 2009, ch. 261, § 8 en- 
acted identical amendments to this section. The section 
was set out as amended by Laws 2009, ch. 261, § 8. See 
12-1-8 NMSA 1978. 

The 1995 amendment, effective June 16, 1995, added 
Subsection B, designated the existing provisions as Sub- 
section A, substituted "under the Motor Vehicle Code" 
for "hereunder", and made numerous stylistic changes 
throughout the section, 


REGISTRATION LAWS; SECURITY INTERESTS; ANTI-THEFT PROVISIONS 


66-3-507 


ANNOTATIONS 


Sheriff need not report theft when recovered on 
same day. — The sheriff is not required by the provi- 
sions of Section 64-9-1, 1953 Comp. (similar to this sec- 
tion) to report either the theft or recovery of a motor ve- 
hicle, recovered on the same day it was stolen and where 
no theft report was ever made, to the local police depart- 
ment or state police. Foundation Reserve Ins, Co. v. Faust, 
1962-NMSC-176, 71 N.M. 271, 377 P.2d 681. 


66-3-502. Reports by owners of stolen and recovered vehicles or motor 
vehicles. | 


A. The owner or person having a lien or encumbrance upon a vehicle or motor vehicle that 
has been stolen or embezzled may notify the New Mexico state police or other appropriate law 
enforcement agency of the theft or embezzlement but, in;the event of an embezzlement, may make 
a report only after having procured the issuance of a warrant for the arrest of the person charged 
with the embezzlement. 

B. Every owner or other person who has given any such notice shall immediately notify the New 
Mexico state police or the law enforcement agency that took the report of a recovery of the vehicle. 


History: 1953 Comp., § 64-3-502, enacted by Laws 
1978, ch. 35, § 89; 2009, ch. 253, § 9; 2009, ch. 261, § 9. 


The 2009 amendment, effective July 1, 2009, in Sub- ~ 


section A, after "encumbrance upon a", changed "reg- 


istered vehicle which" to "vehicle or motor vehicle that". 


and after "state police", added "or other appropriate law 
enforcement agency"; and in Subsection B, after "state po- 
lice", added "or the law enforcement agency that took the 
report’. 


66-3-503. Repealed. 


: Repeals. — Laws 1995, ch. 185, § 29 repealed 66-3-503 


NMSA 1978, as enacted by Laws. 1978, ch. 35, § 90, relat- 


ing to actions by the division on report of stolen vehicles, 


66-3-504. Recompiled. 
Recompilations. — Laws 2009, ch. 253, § 1 and Laws 


2009, ch. 261, § 1 recompiled and amended former 66-3- 
504 NMSA 1978, relating to unlawful taking of a vehicle 


66-3-505. Recompiled. 
Recompilations. — Laws 2009, ch. 253, § 4 and Laws 


2009, ch. 261, § 4 recompiled and amended former 66-3- 
505 NMSA 1978, relating to receiving or transferring 


66-3-506. Recompiled. 


Recompilations. ni Laws 2009, ch. 253, § 5 and Laws 
2009, ch. 261, § 5 recompiled and amended former 66-3-506 


. Laws 2009, ch. 253, § 9 and Laws 2009, ch. 261, § 9 en- 
acted identical amendments to this section. The section 
was set out as amended by Laws 2009, ch. 261, § 9. See 
12-1-8 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Nature 
and extent of insured's duty to seek retrieval of stolen au- 
tomobile, 9.A.L.R.4th 405. 


effective June 16, 1995. For provisions of former section, 


. see the 1994 NMSA 1978 on NMOneSource.com. 


or motor vehicle, as 30-16D-1 NMSA 1978, effective July 1, 
2009, 


stolen vehicles or motor vehicles, as 30-16D-4 NMSA 
1978, effective July 1, 2009. 


| NMSA 1978, relating to injuring or tampering with vehi- 


cle, as 80-16D-5 NMSA 1978, effective July 1, 2009. 


66-3-507 . Altered vehicle identification numbers; contraband. 


A. . Any person receiving, disposing of, offering to dispose of or having in the person's possession 
any vehicle, motor vehicle or motor vehicle engine or component shall make adequate inquiry and 
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inspection to determine that no manufacturer's serial number, engine or component number or 
other distinguishing number or. mark or identification mark or number placed under apmenment 
of the division has been removed, defaced, covered, altered or destroyed. y 

B. When the inspection of a vehicle, motor vehicle or motor vehicle-engine or etniibnetit by 
any law enforcement officer indicates that the manufacturer's serial number or decal, engine. or 
component number or other distinguishing number or. mark or identification: mark. or number 
placed under assignment of the division has been removed, defaced, covered, altered or destroyed, 
that vehicle, motor vehicle or motor vehicle engine or component may be impounded for a period 
of time not to exceed ninety-six hours unless part of that time falls upon a Saturday, Sunday or a 
legal holiday, in which case the vehicle, motor vehicle or motor vehicle engine or component may be 
impounded for a period of time not to exceed six days. At the expiration of the stated time period, 
the vehicle, motor vehicle or motor vehicle engine or component shall be returned to the person 
from whom it was taken at no cost unless an ex parte order allowing continued impoundment is is- 
sued by a magistrate or district court judge after finding that probable cause exists to believe that 
the manufacturer's serial number, engine or component number or other distinguishing number or 
mark or identification mark or number placed under assignment of the division has been removed, 
defaced, covered, altered or destroyed. Within ten days of the issuance of the order, the law enforce- 
ment agency shall cause to have the matter of the vehicle, motor vehicle or motor vehicle engine 
or component brought before a district court by filing in that court a petition requesting that the 
vehicle or item be declared contraband unless the court grants an extension of time for the filing 
based on some reasonable requirement for extension of the filing by the law enforcement agency. If 
at the time of the hearing on that petition the court finds that the manufacturer's serial number, 
engine or component number or other distinguishing number or mark or identification mark or 
number placed under assignment of the division has been removed, defaced, covered, altered or 
destroyed, the court shall declare the vehicle, motor vehicle or motor vehicle engine or component 
to be contraband unless one of the exceptions enumerated in this section applies. At the time the 
vehicle, motor vehicle or motor vehicle engine or component is declared to be contraband, the court 
shall order that it be disposed of according to Subsection D of this section. Any vehicle, motor ve- 
hicle or motor vehicle engine or component in such condition shall not be subject to replevin except 
by an owner who can trace the owner's ownership of that vehicle, motor vehicle or motor vehicle 
engine or component from the manufacturer by furnishing the court records indicating the iden- 
tity of all intermediate owners. The law enforcement agency seizing the vehicle, motor vehicle or 
motor vehicle engine or component shall provide the person from whom it was taken a receipt for 
the vehicle, motor vehicle or motor vehicle engine or component. 

C. The vehicle, motor vehicle or motor vehicle engine or corn pane shall not be considered 
contraband when: 

(1) it has been determined that the vehicle, motor vehicle or motor vehicle engine or com- 
ponent has been reported as stolen; 

(2) the vehicle, motor vehicle or motor vehicle engine or component is recovered in the 
condition described in Subsection B of this section; 

(3) it clearly appears that the true owner is not responsible for the altering, concealing, 
defacing or destroying of the vehicle, motor vehicle or motor vehicle engine or component; 

(4) the true owner obtains.an assigned number issued by the division for the vehicle, mo- 
tor vehicle or motor vehicle engine or component; 

(5) the new assigned numbers have been issued for and piasea th upon the Nehieaeh Ate 
vehicle or motor vehicle engine or component by the division utilizing a unique epee sabigS me system 
for that purpose; or 

(6) a person licensed under the provisions of Sections 66-4- 1 éhrodiets 66-4-9 NMSA 1978, 
when in the course of the person's business and consistent with the provisions of Section 30-16D-6 
NMSA 1978 and the rules and regulations promulgated by the division, removes, defaces, covers, 
alters or destroys the manufacturer's serial or engine or component number or other distinguish- 
ing number or identification mark or number placed: under assignment. of the division of a vehicle 
required to be registered under the Motor Vehicle Code. 

D. If it is impossible to locate a true owner who meets the provisions of Subsection C of this 
section to claim the vehicle, motor vehicle or motor vehicle engine or component, it may be retained 
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as long as itis used for police purposes, after which time, or if not suitable for police use, it shall 


be destroyed. 


History: 1953 Comp., § 64-3-507, enacted by Laws 
1978, ch. 35, § 94; 2009, ch. 253, § 10; 2009, ch. 261, 
§ 10. 

The 2009 amendment, effective July 1, 2009, after "en- 
gine", added “or component"; in Subsection B, after "motor 
vehicle or motor vehicle engine or component", added "or 
decal"; in Paragraph (6) of Subsection C, after "identifica- 
tion mark", added "or number placed under assignment of 
the division" and after "Motor Vehicle Code", deleted "or 
number placed thereon under assignment of the division"; 
and in Subsection D, after "it may be retained", deleted 
"by the law enforcement agency confiscating it”. 

Laws 2009, ch. 253, § 10 and Laws 2009, ch, 261, § 10 
enacted identical amendments to this section. The section 
was set out as amended by Laws 2009, ch. 261, § 10. See 
12-1-8 NMSA 1978. 


ANNOTATIONS 


Constitutionality. — This section does not violate 
due process, nor does it violate the Commerce Clause of 
the United States Constitution. State ex rel. Dep't of Pub. 
Safety v. One 1986 Peterbilt Tractor, 1997-NMCA-050, 123 
N.M. 387, 940 P.2d 1182. 

Police powers of state. — This section is a proper ex- 
ercise of the police powers of the state. State ex rel. Dep't of 
Pub. Safety v. One 1986 Peterbilt Tractor, 1997-NMCA-050, 
123 N.M. 387, 940 P.2d 1182. 

Privacy protection. — This section does not create 
a greater privacy protection for a driver under the New 
Mexico Constitution than under the Fourth Amendment 


66-3-508. Recompiled. 


Recompilations. — Laws 2009, ch. 253, §.6 and Laws 
2009, ch. 261, § 6 recompiled and amended former 66-3- 
508 NMSA 1978, relating to altering or changing engine 


of the United States Constitution, especially where driver 
lacked registration for his vehicle and a computer check 
confirmed the wrong license plate on the vehicle. State v. 
Romero, 2002-NMCA-064, 132 N.M, 364, 48 P.3d 102, cert. 
denied, 182 N.M..397, 49 P.3d 76. 

Search of vehicle. — Entering a locked vehicle with- 
out probable cause and disturbing papers on the dashboard 
in order to uncover the vehicle identification number con- 
stituted an unreasonable search and seizure. Because the 
VIN was covered, the officers should have impounded the 
vehicle under the authority of this section and Section 66- 
3-508 [recompiled as Section 30-16D-6] NMSA 1978 and, 
having failed to do so, they had no right to enter the vehicle. 
State v. Guebara, 1995-NMCA-031,:119 N.M. 662, 894 P.2d 
1018; cert. quashed, 121 N.M. 783, 918 P.2d 369 (1996). “ 

Ownership. — An owner of a truck with an engine 


* having an altered vehicle identification number (VIN) 


who could not produce documents providing evidence of 
his title to the engine through its intermediate owners to 
the manufacturer was not the "true owner," and was not 
entitled to return of the forfeited engine, even though he 
had not participated in the alteration or defacement of the 
VIN. State ex rel. Dep't of Pub. Safety v. One 1986 Peterbilt 
Tractor, 1997-NMCA-050, 123 N.M. 387,940 P.2d 1182. 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic § 353. « 

Constitutionality of statute making possession of auto- 
mobile from which identifying marks have been removed 
acrime, 4 A.L.R. 1538, 42 A.L.R. 1149. 

61A C.J.S. Motor Vehicles § 596. 


or ather numbers, as 30-16D-6 NMSA 1978, effective 
July 1, 2009, 


PART 7 
MISCELLANEOUS PROVISIONS 


66-3-601 to 66-3-603. Repealed. 
Repeals. — Laws 1995, ch. 135, § 29 repealed former 


66-3-601 through 66-3-603 NMSA 1978, as enacted by 
Laws 1978, ch. 35, §§ 96 to 98, relating to portable flare 


66-3-604. Recompiled. 


Recompilations. — Laws 1990, ch. 120, § 43 recom- 
piled 66-3-604 NMSA 1978, relating to special registration 


requirements, effective June 16, 1995. For provisions 
of former sections, see the 1994 NMSA 1978 on NMOne 
Source.com. 


plates for radio station licensees, as 66-3-417 NMSA 1978, 
effective July 1, 1990. 


PART 8 
BICYCLES — 


66-3-701. Bicycles; effect of regulations. 


A. Itis a penalty assessment misdemeanor for a person to do any act forbidden or fail to per- 
form any act required by Sections 66-3-701 through 66-3-707 NMSA 1978. 
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B. The parent of any child and:the guardian of any ward shall not authorize or sperm any 
child or ward to violate any of the provisions of the Motor Vehicle Code. 

C. These regulations applicable to bicycles apply whenever a bicycle is operated upon any high- 
way or upon any path set aside for the exclusive use of bicycles subject to those pre en oe stated 
in Sections 66-3-701 through 66- 3-707 NMSA 1978. 


History: 1953 Comp., § 64-3-701, enacted by Laws The 2018 amendment, effective July 1, 2018, reduced 
1978, ch. 35, §.100; 2018, ch. 74, § 26. the penalty to a penalty assessment misdemeanor a viola- 
Cross references. — For the penalty for commission of tions of traffic laws applicable to persons riding bicycles, 
a misdemeanor, see 66-8-7 NMSA.1978: and revised certain statutory references; in Subsection A, 
For guardians generally, see 45-5-201 to 45-5-212 NMSA after "It is a", added, ' ‘penalty assessment"; and in Subsec- 


1978. ' tion C, deleted "herein" and added "in Sections 66-3-701 
rv through 66-3-707 NMSA.1978". 


66-3-702. Traffic laws apply to persons riding miele? 


Every person riding a bicycle upon a roadway shall be granted all of the rights and shall be 
subject to all of the duties applicable to the driver of a vehicle, except as to the Bhacial regulations 
within Sections 66-3-701 through 66-3-707 NMSA 1978. 


History: 1953 Comp., §°64-8-702, enacted by Laws ANNOTATIONS 


1978, ch. 35, § 101. , ‘ 
Cross references, — For traffic laws generally, see 66- Bicyclists are placed in the same duty cat- 
7-2 NMSA 1978 et seq. : egory as other vehicular traffic. Aragon v. Speelman, 


1971-NMCA-161, 83 N.M. 285, 491 P.2d 173. 
Am. Jur, 2d, A.L.R. and C.J.S, references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic § 209. 


66-3-703. Riding on bicycles. 


A. A person propelling a bicycle shall not ride other than upon or,astride a permanent and 
regular seat attached thereto. 

B. No bicycle shall be used to carry more persons at one time than the number for which it is 
designed and equipped. ; 


History: 1953 Comp., § 64-3-703, enacted by Laws 
1978, ch. 35, § 102. 


66-3-704. Clinging to vehicles. 


No person riding upon any bicycle, coaster, roller skates, sled or toy vehicle shall attach the same 
or himself to gn vehicle upon a roadway. | 


History: 1941 Comp., § 68-2443, enacted by Laws 
1953, ch. 139, § 96; 1953 Comp., § 64-19-4; recompiled 
as 1953 Comp., § 64-3-704, by Laws 1978, ch. 35, § 108. 


66-3-705. Riding on roadways.and bicycle paths. 


A. Every person operating a bicycle upon a roadway shall ride as near to the right side of the 
roadway as practicable, exercising due care when’ PASSIDE a standing vehicle or one proceeding in 
the same direction. 

B. Persons riding bicycles upon a roadway shall not ride more than two abreast except on 
paths or parts of roadways set aside for the exclusive use of bicycles. 

C. Notwithstanding any provision of this section, no bicycle shall be:operated on any roadway 
in a manner that would create a public safety hazard. 
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History: 1953 Comp., § 64-3-705, enacted by Laws 
1978, ch. 35, § 104; 1997, ch. 47, § 1. 

The 1997 amendment, effective July 1, 1997, rewrote 
Subsection C, be made stylistic a throughout the 
section. 


ANN OTATIONS 
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‘bicyclist due to defect or obstruction in public bicycle path, 


68 A.L.R.4th 204, 

Admissibility and use of evidence of nonuse of bicycle 
helmets, 2 A.L.R.6th 429. 

Stateand local governmental liability for injury or 
death of bicyclist due to defect or obstruction in public 
roadway or sidewalk. 12 A.L.R. 6th 646): 


Atty Jur, 2d, A.L.R. and C.J.S. paterendse. — State 
and local government ‘liability for injury or death of 


66-3-706.. Carrying articles, | 


No. person operating a bicycle shallxcarry any package, bundle or article which prevents the 
driver from keeping at least one hand upon the handlebar. 


History: 1953 Comp., § 64-3- 706, enacted ey Laws 
Anahi ch. 35, 106; 


66-3-707: Lamps and other equipment | on bicycles. 


A. Every bicycle when in use at nighttime shall be equipped with a iia, on the front which 
shall emitia white light visible from a distance of at least five hundred feet to the front and with a 
red reflector on the rear of a type approved by the division which shall. be visible from all distances 
from fifty feet to three hundred feet to the rear when directly in front of lawful upper beams of 
head lamps on a motor vehicle, A lamp emitting a red light visible from a distance of five hundred 
feet to the rear may be used in addition to the red reflector. 

B. No person shall operate a bicycle unless it is equipped with a bell or other device capable of 
giving a signal audible for a distance of at least one hundred feet, except that a bicycle shall not be 
equipped with, nor shall any person use upon a bicycle any siren or whistle. 

C. Every bicycle shall be equipped with a brake which will enable the operator to make the 
brake wheels skid on dry, level, clean pavement. 


History: 1953 Comp., § 64-3-707, enacted by Laws 
1978, ch. 35; '§ 106. 


PART mri bees agal baete ity 
EQUIPMENT 


66-3-801. Equipment; prohibited acts. 


A. Except as otherwise provided inthis; section, it is a penalty assessment misdemeanor fora 
person to drive or move or forthe owner to cause or permit to be drivenor moved on any highway 
any vehicle or combination of vehicles that is in such unsafe condition as to endanger any person 
or that.does not contain those parts or is.not at all times equipped with such lamps and. other 
equipment in proper:condition and adjustment as is required by Sections 66-3-801 through 66-3- 
887 NMSA 1978 or that is equipped in any manner that is in violation of those sections or for any 
person to do any act forbidden. or fail.to perform any act required under those sections. 

B. Nothing contained:in Sections 66-3-801 through 66-3-887 NMSA 1978 shall be construed to 
prohibit the use of additional parts and accessories:on any vehicle that are not:inconsistent with 
the provisions of those sections, 

C. The provisions of Sections’ 66-3-801 through 66-3- 887 NMSA 1978 with respect, to. equip- 
ment on vehicles shall not apply to implements of husbandry,road machinery, road rollers or farm 
tractors except as made applicable in,those sections. ." 

D.. The'provisions:of Sections 66-3-801 through 66-3-887. NMSA.1978 apply to vehicles subject 
to the provisions of the Motor Carrier Safety Act [65-3-1 through 65-3-14 NMSA 1978) only to the 
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extent that the provisions of Sections 66-3-801 through 66-3-887 NMSA 1978 do not conflict with 
the provisions of the Motor Carrier Safety Act and regulations promulgated under that act. 


History: 1953 Comp., § 64-3-801, enacted by Laws Duty of maintaining brakes in proper condition 
1978, ch. 35, § 107; 1991, ch, 160, § 10; 2018, ch. 74, § 27. is placed upon owner, and if the brakes do not meet 
Cross references. — For general definitions, see 66- the standard set by the statute, and such failure is not 
1-4 to 66-1-4.20 NMSA 1978. excused, the owner is guilty of negligence in permitting 
For prescribing safety standards for motorized bicycles, the automobile on the highway in such condition. Ferran 
see 66-3-1101 NMSA 1978. v. Jacquez, 1961-NMSC-072, 68 N.M. 367, 362 P.2d 519. 
For penalty for misdemeanor, see 66-8-7 NMSA 1978. Presumption of knowledge. — Owner of vehicle is 
For penalty assessments for misdemeanor, see 66-8-116 presumed to know of defective condition of the vehicle, Fer- 
NMSA 1978, ran v. Jacquez, 1961-NMSC-072, 68 N.M. 367, 362 P.2d 519. 
The 2018 amendment, effective July 1, 2018, reduced Proof of defective battery not proof of improper 
the penalty for violations of the provisions of Sections 66- lighting. — Fact that truck was equipped with a defec- 
3-801 through 66-3-887 NMSA 1978 to a penalty assess- tive battery after.an accident. does not necessarily mean 
ment misdemeanor, except as otherwise provided in the that the proper lights were not burning on the truck or 
section, and made technical changes; and in Subsection A, that the battery was defective prior to an emergency stop. 
after "it is a", added "penalty assessment". | Where trial court made no finding whether the lights 
The 1991 amendment, effective July 1, 1991, substi- were burning or not before or at the time of the accident, 
tuted "prohibited acts" for "scope and effect of regulation" a conclusion that the truck was improperly lighted would 
in the catchline; substituted "66-3-801 through 66-3-887 not flow from the findings as made. Terre! v. Lowdermilk, 
NMSA 1978" for "64-3-801 through 64-3-887 NMSA 1953" 1964-NMSC-073, 74.N.M. 185,391 P.2d 419. °°) 
in Subsections A, B and C; added "Except as otherwise Am. Jur. 2d, A.L.R. and C.J.S. references, — 7A Am. 
provided in this section" at the beginning of Subsection Jur. 2d Automobiles and Highway Traffic §§ 185 to 195, 
A; added Subsection D; and made minor stylistic changes TI9 to 191. 
throughout the’section. 60 C.J.S. Motor Vehicles § 26; 60A C.J.S. Motor Vehicles 
§ 260. 
ANN OTATIONS Validity of routine roadblock by state or local policy for 
Unsafe vehicle may be stopped. — A motor ve- purposes of discovery of driver's license, registration, and 


hicle with a cracked windshield may be constitutionally safety violations. 116 A.L.R.5th 479. 


stopped if in an unsafe condition, because of this section's Authority of public official, whose; duties or functions 
prohibition on driving a vehicle that is in an unsafe condi- generally do not entail traffic stops, to effectuate traffic 
tion, State v, Munoz, 1998-NMCA-140, 125 N.M. 765, 965 stop of vehicle. 18 A.L.R.6th 519. 

P.2d 349. ; 


66-3-802. When lighted lamps are required. 


A. Every vehicle upon a highway within this state at any time from a half-hour after sunset.to 
a half-hour before sunrise and at any other time when there is not sufficient light to render clearly 
discernible persons and vehicles on the highway at a distance of five hundred feet ahead shall dis- 
play lighted lamps and illuminating devices as respectively required in Sections 66-3-801 through 
66-3-887 NMSA 1978 for different classes of vehicles, subject to exceptions with respect to parked 
vehicles as stated in Section 66-3-825 NMSA 1978. 

B. A person who violates the provisions of this section is guilty of a penalty assessment misde- 
meanor, 


History: 1953 Comp., § 64-3-802, enacted by Laws _ Proof of defective battery not proof of improper 


1978, ch. 35, § 108; 2018, ch. 74, § 28. lighting. — Fact that truck was equipped with a defec- 
The 2018 amendment, effective July 1, 2018, pro- tive battery after an accident:does not necessarily mean 
vided a penalty for any violation of this section, and added that the proper lights. were not burning on the truck or 
statutory references; added subsection designation "A."; that the battery was defective prior to an emergency stop. 
in Subsection A, after "respectively required", added "in Where trial court made no finding whether the lights 
Sections 66-3-801 through 66-3-887 NMSA 1978", and af- were burning or not. before orat the time of the accident, 
ter "stated", added "in Section 66-3-825 NMSA 197 8";and_.... aconclusion that the truck was improperly lighted would 
added Subsection B. not flow from the findings as made. Terrel v. Lowdermilk, 
| 1964-NMSC-073, 74 N.M. 135, 391 P.2d 419. 
ANNOTATIONS __ tee Am, Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
No reasonable suspicion justifying vehicle stop. Jur. 2d Automobiles and Highway Traffic § 189. _ 
— Where the arresting deputy stated more than once at _ Driving motor vehicle without lights or with improper 
trial that he could see the defendant's vehicle at 500 yards lights as affecting liability for collision, 21 A.L.R.2d 7, 
when the’sun was only just'setting, there was no reason at 62 A.L.R.3d 560, 62 A.L.R.8d 771, 62 A.L.R.8d 844; 62 
all to pull over the defendant's car as there was no safety A.L.R.3d 560, 
concern or reasonable suspicion of a violation of this sec- . ., Driving motor vehicle without lights or with improper 
tion, and therefore the vehicle stop was illegal, State v. lights as gross negligence or the like warranting recovery 
Joe, 2008-NMCA-071, 188 N.M. 741, 69 P.3d 251, cert. de- by guest under guest statute or similar common-law rule, 
nied, 2003-NMCERT-005, 133 N.M. 727, 69 P.3d 237, 21A.L.R.2d 209. moinivorgq afi 
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Contributory negligence of driver or occupant of vehi- 60 C,J.S, Motor, Vehicles § 26; 60A C.J.S. Motor Vehicles 
cle driven without lights or with defective or inadequate § 263. 
lights, 67 A.L.R.2d 118, 62 A.L:R.3d 560, 771, 844. 


66-3-803. Visibility distance and mounted height of lamps. 


A. Whenever requirement is hereinafter declared as to the distance from which certain lamps 
and devices shall render objects visible or within which such lamps or devices shall be visible, 
said provisions shall apply during the times stated in Section 66-3-802 NMSA 1978 in respect to 
a vehicle without load when upon a straight, level, unlighted highway under normal atmospheric 
conditions unless a different time or condition is expressly stated. 

B. Whenever requirement is hereinafter declared as to the mounted height of lamps or devices 
it shall mean from the center of such lamp or device to the level ground upon which the vehicle 
stands when such vehicle is without a load. 


History: 1953 Comp., § 64-3-803, enacted by Laws 
1978, ch. 35, § 109. 


66-3-804. Headlamps on motor vehicles. 


A. Every motor vehicle other than a motorcycle shall be equipped with at least two headlamps 
with at least one on each side of the front of the motor vehicle, which headlamps comply with the 
requirements and limitations set forth in Sections 66-3-801 through 66-3-887 NMSA 1978. 

B. Every motorcycle shall be equipped with at least one and not more than two headlamps that 
comply with the requirements and limitations of Sections 66-3-801 through 66-3-887 NMSA 1978. 

C. Every headlamp upon every motor vehicle, including every motorcycle, shall be located at a 
height measured from the center of the headlamp of not more than fifty-four inches or less than 
twenty inches to be measured as set forth in Subsection B of Section 66-3-803 NMSA 1978. The 
provisions of this subsection apply only to new motor vehicles sold after July 1, 1953. 

D. A person who violates the provisions of this section is guilty of a penalty assessment misde- 
meanor. 


History: 1953 Comp., § 64-3-804, enacted by Laws 
1978, ch. 35, § 110; 1981, ch. 861, § 12; 2018, ch. 74, 
§ 29. 

The 2018 amendment, effective July 1, 2018, provided 
a penalty for any violation of this section, and made tech- 


ANNOTATIONS 


Negligence per se to drive automobile with only 
one headlight. Silva v. Waldie, 1938-NMSC-048, 42 N.M. 
514, 82 P.2d 282. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 


Bey Sr et eo ee Jur. 2d Automobiles and Highway Traffic § 190. 


60 C.J.S. Motor Vehicles § 26; 60A C.J.S, Motor Vehicles 
§ 263, 


66-3-805. Tail lamps. 


A. Every motor vehicle, trailer, semitrailer, pole trailer and any other vehicle that‘is being 
drawn at the end of a train of vehicles shall be equipped with at least one tail lamp mounted on 
the rear that, when lighted as required in Section 66-3-802 NMSA 1978, emits a red light plainly 
visible from a distance of five hundred feet to the rear; provided that, in the case of a train of 
vehicles, only the tail lamp on the rearmost vehicle need actually be seen from the distance speci- 
fied. Every such vehicle, other than a truck tractor, registered in this state and manufactured or 
assembled after July 1, 1953 shall be equipped with at least two tail lamps mounted on the rear 
that when lighted as required in Section 66-3-802 NMSA 1978 comply with the provisions of this 
section. 

B. Every tail lamp upon every vehicle shall be located at a height of not more than seventy-two 
inches or less than twenty inches. 

C.. Hither a tail lamp or a separate lamp shall be so constructed. and Tena as to illuminate 
with a white light the rear registration plate and render it,clearly legible from a distance of fifty 
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-66-3-808 


feet to the rear. Any tail lamp, together with any separate lamp for illuminating the rear registra- 
tion plate, shall be so wired as to be lighted whenever the headlamps or auxiliary driving lamps 


are lighted. 


D. A person who Oe the Hela eth of this Recte is guilty of a pouty assessment misde- 


meanor, 


History: 1958 Comp., § 64-3-805, enacted by Laws is 


1978, ch. 35, §.111; 2018, ch. 74, § 80. 


Cross references, —- For the definition of "truck trac, _ 


tor", see 66-1-4.17 NMSA°1978. 

The 2018 amendment, effective July 1, 2018, provided 
a penalty for any violation of this section, added statutory 
references, and made technical changes; in Subsection A, 


after the first occurrence of "when lighted as yale eel 


deleted shall emit" and added "in Section 66-3-802 


‘NMSA 1978, emits", and after the second occurrence of 


"when lighted as required", deleted "shall" and added "in 
secon 66-3- 802 NMSA 1978"; and added Subsection D, 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 7A Am. 


Jur, 2d Automobiles and Highway Traffic § 788. 


66-3-806. New motor vehicles to be equipped with reflectors. 


A. Every new motor vehicle hereafter sold and operated upon a highway, other than a: truck 
tractor, shall carry on the rear, either as a part of the tail lamps or separately, two red reflectors, 
except that every motorcycle shall carry at least one reflector, meeting the requirements of this 
section, and except that vehicles of the type mentioned in Section 66-3-809 NMSA 1978 shall be 
equipped with reflectors as required in those sections applicable to those vehicles. 

B.. Every reflector shall be mounted on the vehicle at a height not less than twenty inches or 
more than sixty inches measured as set forth in Subsection B of Section 66-3-803 NMSA 1978 and 
shall be of such size and, characteristics and so mounted.:as to be visible at night from all distances 
within three hundred feet. to fifty feet from the vehicle when directly in front of lawful upper 
beams of headlamps, except.that visibility from a greater distance is, hereinafter required of reflec- 
tors on certain types of vehicles, | 

C. .A person who violates the provisions of this section is guilty of a penalty assessment misde- 
meanor. 


History: 1958 Comp., § 64-3-806, enacted by Laws ANNOTATIONS 


1978, ch, 35, § 112; 1981, ch. 361, § 18; 2018, ch. 74, § 31. 
Cross references, — For definitions of "moped" and 
"motorcycle", see 66-1-4.11 NMSA 1978. 
For the definition of "truck tractor’, see 66-1-4.17 NMSA 
1978," 
The 2018 amendment, effective July 1, 2018, provided 
a penalty for any violation of this section, and made tech- 


Reflector's purpose defeated where car parked 
facing traffic. — The effect and purpose of the reflec- 
tors on the rear of defendant's automobile was defeated 
through defendant's parking his automobile on the wrong 
side of the street and facing oncoming traffic. Chavira v. 
Carnahan, 1967-NMSC-040, 77 N.M., 467, 423 P.2d 988. 


nical changes; and added Subsection C. 


66-3-807. Stop lamps and turn signals required on designated vehicles. 


A. From and after January 1, 1954, it shall be unlawful for any person to sell any new motor 
vehicle, including any motorcycle, in this state or for any person to drive such vehicle on the high- 
ways unless it is equipped with at least one stop lamp meeting the requirements of Section 66-3- 
828 NMSA 1978. 

B. No person shall sell or offer for sale or operate on. the highways any motor vehicle, adler! 
semitrailer or house trailer registered in this state which was manufactured or assembled after 
January 1, 1954, unless it is equipped with mechanical or electric turn signals meeting the re- 
quirements of Section 66-3-828 NMSA 1978, This subsection shall not apply to any motorcycle. 


History: 1953 Comp, § 64-3-807, enacted ine Laws 
1978, ch. 35, § 118; 1981, ch. 361, § 14. 


66-3-808. Application of succeeding sections. 


Sections 66-3-809, 66-3-810, 66-3-816, 66-3-822 and 66-3-823 NMSA 1978 shall apply in lieu of 
Sections 66-3-804 through 66-3-806 NMSA 1978 as to passenger buses, trucks, truck tractors, road 
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tractors, and such trailers, semitrailers and pole trailers provided for therein, when operated upon 
any highway, and said vehicles shall be equipped as required. All lamp equipment required shall 
be lighted at the times mentioned in Section 66-3-802 NMSA 1978. 


History: 1953 Comp., § 64-8-808, enacted by Laws ANNOTATIONS 


1978, ch. 35, § 114. 
DE 3 Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic § 192. 


66-3-809. Additional equipment required on certain vehicles. 


Every bus or truck less than eighty inches in overall width shall be equipped as follows: 
A. on the front: two headlamps; and 
B. on the rear: one red tail lamp; one red or amber stop lamp; two red reflectors, one at each 
side. , 


History: 1953 Comp., § 64-3-809, enacted by Laws For the definition of "truck", see 66-1-4.17 NMSA 1978. 
1978, ch. 35, § 115. For reflector mounting requirements, see 66-3-816 

Cross references. — For the definition of "bus", see 66- NMSA 1978. 
1-4.2 NMSA 1978. 


66-3-810. Color of clearance lamps, side-marker lamps and reflectors. 


Every bus or truck eighty inches or more in overall width shall be equipped as follows: 

A. on the front: two headlamps; two amber clearance lamps, one at each side; 

B. on the rear: one red tail lamp; one red or amber stop lamp; two red clearance lamps, one at 
each side; two red reflectors, one at each side; 

C. all lighting devices and reflectors mounted on the rear of any vehicle shall display or reflect 
a red color, except the stop light or other signal device, which may be red, amber or yellow, and ex- 
cept that the light illuminating the license plate shall be white and the light emitted by a back-up 
lamp shall be white or amber; and 

D. on each side: one amber side-marker lamp, located at. or near the front; one red side-marker 
lamp, located at or near the rear; one amber reflector, located at or near the front; one red reflector, 
located at or near the rear. 


History: 1953 Comp., § 64-3-810, enacted by Laws For the definition of "truck", see 66-1-4.17 NMSA 1978. 
1978, ch. 35, § 116. For reflector mounting requirements, see 66-3-816 
Cross references. — For the definition of "bus", see 66- NMSA 1978. 


1-4,2 NMSA 1978. 


66-3-811. Lamps and reflectors; truck tractors and road tractors. 


Every truck tractor and road tractor shall be equipped as follows: 
A.» on the front: two headlamps; two amber clearance lamps, one at each side; and 
B. on the rear: one red tail lamp; one red or amber stop lamp. 


History: 1953 Comp., § 64-3-811, enacted by Laws For the definition of "truck tractor", see 66-1-4.17 NMSA 
1978, ch. 35, § 117. 

Cross references. — For the definition of "road trac- 
tor", see 66-1-4.15 NMSA 1978. ' 


66-3-812. Lamps and reflectors; large semitrailers, full trailers and 
house trailers. 


A. Every semitrailer, full trailer or house trailer eighty inches or more in overall width shall be 
equipped as follows: 
(1) on the front: two amber clearance lamps, one at each side; 
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(2) on the rear: one: red tail lamp; one red or‘amber stop lamp; two red clearance tahies 
one at each side; two red reflectors, one at each side; and 
(3) on each side: one amber side-marker lamp, located at or near the front: one ned side: 
marker lamp, located at or near the rear; one amber reflector, located at or near the front; one red 
reflector, located at‘or near the rear. 
B. Side-marker lamps, may be in combination with clearance lamps and may use the same 
light source. . 8 eslt 


History: 1953 Comp., § 64-3-812, enacted by Laws For the definition ot "semitrailer’, see 66-1-4,16 NMSA 
1978, ch. 35, § 118. 
Cross references. — For the definition of "house For the definition of "trailer, see 66- 1-4.17 NMSA 1978, 


trailer", see 66-1-4.8 NMSA 1978. 


4 


66-3-813. Lamps and reflectors, small semitrailers, house trailers and 
trailers. 


Kvery semitrailer, house trailer or trailer less than eighty inches in overall width shall be 
equipped as follows: on the rear: one red tail lamp; two red reflectors, one at each side; one red or 
amber stop lamp, if the semitrailer, house trailer or trailer obscures the stop lamp on the towing 
vehicle. . 


History: 1953 Comp., § 64-3-818, enacted by Laws For the definition of "semitrailer", see 66-1-4.16 NMSA 


1978, ch. 35, § 119. 1978. 


Cross references. — For the definition of "house For the definition of "trailer", see 66-1-4.17 NMSA 1978. 
trailer", see 66-1-4.8 NMSA 1978. . 


66-3-814. Lamps and reflectors, pole trailers, 


Every pole trailer shall be equipped as follows: 

A. onthe rear: one red tail lamp, two red reflectors, one at each side, placed to indicate extreme 
width of the pole trailer; and 

B. on’each side, on the rearmost support for the load: one combination marker lamp showing 
amber to the front and red to’ the side and rear, mounted to indicate the maximum width of the 
pole trailer; and red reflector, located at or near the rear; and on pole trailers thirty feet or more in 
overall length, an amber marker lamp on each side near the center. 


History: 1953 Comp., § 64-3-814, enacted by Laws Cross references. — For definition of "pole trailer", see 
1978, ch. 35, § 120. 66-1-4.14 NMSA 1978. 


66-3-815. Lamps and reflectors, combinations in driveaway-towaway 
operations. 


Combinations of motor vehicles, as enumerated in Section 66-3-808 NMSA 1978, engaged in 
driveway-towaway |[driveaway-towaway] operations shall be equipped as follows: 
A. on the towing vehicle: 
(1) on the front, two head lamps and two amber clearance lamps, one at:each side; 
(2) on each side and near the front, one amber side-marker lamp; 
(3) on the rear, one red tail lamp; one red or amber stop lamp; and 
(4) provided, however, that vehicles of less than eighty inches in width shall be equipped 
as provided in Section 66-3-809 NMSA 1978; 
B. on the towed vehicle of a tow-bar combination; the towed vehicle of a single saddle-mount 
combination and on the rearmost towed vehicle of a double saddle-mount combination: 
(1) on each side, and near the rear, one red side-marker lamp; and 
(2) on the rear, one red tail lamp; two red clearance lamps, one at each side; one Hay or 
amber stop lamp; two red reflectors, one at each S14; 
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C. on the first saddle-mounted of a double saddle-mount combination; on each side, and near 
the rear, one amber side-marker lamp; and 

D. combinations of vehicles less than eighty inches in width in driveaway-towaway operations 
poe carry lamp and reflectors as eirequired in Section 66-3-809 NMSA 1978. 


History: 1953 Comp., § 64-3- eet, enacted by Laws Bracketed material. — The bracketed material in 
1978, ch. 35, § 121. this section was inserted by the compiler. It was not en- 
__ acted by the legislature, and it is not part of the law. 


66-3-816. Mounting of reflectors, clearance lamps and side-marker 
lamps. 


A. Reflectors required by Sections 66-3-809 and 66-3-810 NMSA 1978 shall be mounted upon 
the motor vehicle at a height of not less than twenty-four inches nor more than sixty inches 
above the ground on which the motor vehicle stands, except that reflectors shall be mounted as 
high as practicable on motor vehicles which are.so constructed: as to make compliance with the 
twenty-four-inch requirements impractical. They shall be so installed as to perform their function 
adequately and reliably and, except for temporary reflectors required for vehicles in driveaway- 
towaway operations, all reflectors shall be permanently and securely mounted in workmanlike 
manner so as to provide the maximum of stability, and the minimum likelihood of damage. Re- 
quired reflectors otherwise properly mounted may be securely installed on flexible strapping or 
belting provided that under conditions of normal operation they reflect light in the required direc- 
tions. Required temporary reflectors mounted on motor vehicles during the time they are in tran- 
sit in any driveaway-towaway operation must be firmly attached. 

B. All reflectors on the rear and those nearest to the rear on the sides, except those fefenned 
to in Subsection C of this section, shall reflect a red color; all other reflectors, except those re- 
ferred to in Subsection C of this decider shall reflect an amber color; provided that this require- 
ment shall:not:be construed to:prohibit the use of motor. vehicles in combination if such motor 
vehicles are severally equipped with reflectors as required by Sections 66-3-809 through 66-3- 
815 NMSA 1978:° » 

C. Retroreflective surfaces, other that siaihiFed reflectors, may be used; provided: ° 

(1) designs do not resemble traffic control signs, lights or devices, except that straight edge 
stripping: resembling a barricade pattern may be used; 

(2) designs do not tend to distort the length or width of the motor Giles 

(3) such surfaces shall be at least three inches from any plod lamp or reflector unless 
of the same color as such lamp.or reflector; 

(4) no red color shall be used‘on the front of any motor vehicle; and 

(5) no provision of this subsection shall be so construed as to prohibit the use of retrore- 
flective registration plates required by any state or local authorities. 


History: 1953 Comp.,'§$ 64-3-816, enacted by Laws 
1978, ch. ye § 122. 


66-3-817. Clearance lamps to indicate extreme width, height and 
length. 


Clearance lamps shall, so far as i fj be mounted as to indicate the extreme width, 
height and,length of the motor vehicle; except that clearance lamps on truck tractors shall be so 
located as to indicate the extreme width of the truck-tractor cab. 


History: 1941 Comp., § 68-2517, enacted by Laws Cross references. — For definition of "truck tractor", 
1953, ch. 139, § 181.1; 1953 Comp., § 64-20-17; recom- — see 66-1-4.17 NMSA 1978, 
piled as 1953 Comp., § 64-3-817, by Laws 1978, ch. 
35, § 123. 
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66-3-818. Side-marker lamps combined with clearance lamps. 


Side-marker lamps may be combined with clearance lamps and may use the same light source. 


History: 1941 Comp., § 68-2518, enacted by recompiled as 1953 Comp., § 64-3-818, id Laws 1978, 
Laws 1953, ch. 139, § 131.2; 1953 Comp., § 64-20-18; ch. 35, § 124. 


66-3-819. Combining tail and stop lamps. 


Except as required by Section 66-3-817 NMSA 1978 tail lamps may be incorporated in the same 
housing with stop lamps so long as the requirements for each are fulfilled. 


History: 1953 Comp., § 64-3-819, enacted by Laws 
1978, ch. 35, § 125. 


66-3-820. Lighting devices to be electric. 


Lighting devices shall be electric, except that red liquid burning lanterns may be used on the 
end of load in the nature of poles, pipes and ladders projecting to the rear of the vehicle. 


History: 1941 Comp., §. 68-2520, enacted .by fasordpiled as 1953 Comp., § 64-3-820, by Laws 1978, 
Laws 1958, ch. 139, § 181.4; 1953 Comp. + § 64-20-20; ch. 35, § 126. 


66-3-821. Reyliremients for headlamps and sdiixithaee road lighting: 
lamps. 


A. Headlamps and lamps or auxiliary road-lighting lamps shall be mounted so that the beams 
are readily adjustable, both vertically and horizontally, and the mounting shall be such that the 
aim is not readily disturbed by ordinary conditions of service. 

B. Every bus, truck or truck tractor shall be equipped with two single-beam headlamps Seppe 
mented by two auxiliary single-beam headlamps furnishing, respectively, an upper and lower dis- 
tribution of light, also selectable at the driver's will. 

C. Headlamps shall be constructed and installed so as to comply with the provisions of Sec- 
tions 66-3-830 Hears 66-3-832 NMSA 1978. . 


History: 1953 Comp., § 64-3-821, enacted by Laws For definitions of "truck" and "truck tractor", see 66-1- 
1978, ch. 35, § 127. 4.17 NMSA 1978. 

Cross references. — For the definition of "bus", see 66- 
1-4.2 NMSA 1978. 


66-3-822. Requirements for clearance, side-marker and other lamps. 


A. Except for temporary side-marker and clearance lamps on motor vehicles, as enumerated 
in Section 66-3-808 NMSA 1978, being transported in driveaway-towaway operations, temporary 
electric lamps on projecting loads, and temporary marker lamps on pole trailers, all lamps shall 
be permanently and securely mounted in workmanlike manner on a permanent part of the motor 
vehicle. All clearance lamps and side-marker lamps must be firmly attached. 

B. Clearance, side-marker, tail and projecting load-marker lamps shall be so mounted as to be 
capable of being seen from a distance of at least five hundred feet under clear atmospheric condi- 
tions during the time lamps are required to be lighted. The light from front clearance lamps shall 
be visible to the front and that from side-marker lamps to the side, that from rear clearance and 
tail lamps to the rear. This section shall not be construed to apply to lamps which are obscured by 
another unit of a combination of vehicles. 

C. Clearance, side-marker, tail and projecting-load marker lamps shall be constructed and in- 
stalled so as to provide an adequate and reliable warning signal. 
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History: 1953 Comp., § 64-3-822, ensoted by Laws 
1978, ch. 35, § 128. 


66-3-823. Obstructed lights not required. 


Whenever motor and other vehicles are operated in combination during the time that lights are 
required, any lamp, except tail lamps, need not be lighted which, by reason of its location on a ve- 
hicle of the combination, would be obscured by another vehicle of the combination; but, this shall 
not affect the requirement that lighted clearance lamps be displayed on the front of the foremost 
vehicle required to have clearance lamps, nor that all lights required on the rear of the rearmost 
vehicle of any combination shall be lighted. 


History: 1953 Comp., § 64-3-823, enacted by Laws 
1978, ch. 35, § 129. 


66-3-824. Lamp or flag on projecting load. 


A. Whenever the load upon any vehicle extends to the rear four feet or more beyond the bed or 
body of such vehicle there shall be displayed at the extreme rear end of the load, at the times speci- 
fied in Section 66-3-802 NMSA 1978 hereof, a red light or lantern plainly visible from a distance of 
at least: five hundred feet to the sides and rear: The red light or lantern required ‘under this section 
shall be in addition to the red rear light required upon every vehicle. At any other time there shall be 
displayed atthe extreme rear end of such:load a red flag or cloth not less than twelve inches square 
and so hung that the entire area is visible to the driver of a vehicle approaching from the rear. 

B. . If any part of a vehicle, or any load thereon, or any mechanical device, whether:a temporary 
or permanent part of the vehicle, extends beyond the front bumpers thereof the extreme front cor- 
ners of such projection shall at the times specified in Section 66-3-802 NMSA 1978 be indicated by 
amber lights or lanterns visible from a distance of at least five hundred feet to the sides and front. 


History: 1953 Comp., § 64-3-824, enacted by Laws of load projecting beyond rear or side of motor vehicle or 
1978, ch. 35,180. trailer, 21 A.L.R.3d 371. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
ity for injury or damage caused by collision with portion 


66-3-825. Lamps on parked vehicles. 


A. Whenever a vehicle is lawfully parked upon a street or highway during the hours between 
a half-hour after sunset and a half-hour before sunrise and in the event there is sufficient light to 
reveal any person or object within a distance of five hundred feet upon such street or highway no 
lights need be displayed upon such parked vehicle. 

B. Whenever a vehicle is parked or stopped upon a roadway or shoulder adjacent thereto, 
whether attended or unattended, during the hours between a half-hour after sunset and a half- 
hour before sunrise and there is not sufficient light to reveal any person or object within a distance 
of five hundred feet upon such highway, such vehicle so parked or stopped shall be equipped with 
one or more lamps meeting the following requirements: 

(1) at least one lamp shall display a white or amber light visible fr a distance of five 
hundred feet to the front of the vehicle; and 

(2) the same lamp or at least one other lamp shall display a red light visible from a dis- 
tance of five hundred feet to the rear of the vehicle, and the location of said lamp or lamps shall 
always be such that at least one lamp or combination of lamps meeting the requirements. of this 
section is installed as near as practicable to the side of the vehicle which is closest to passing traf- 
fic, The foregoing provisions shall not apply to a motorcycle. 

C. Any lighted headlamps upon a parked vehicle shall be depressed or dimmed. 
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History: 1953 Comp., § 64-3-825, enacted by Laws 
1978, ch. 35, § 131; 1981, ch. 361, § 15. 

Cross references. — For requirement that trucks 
carry flares and emergency signals, see 66-3-849 to 66-3- 
857 NMSA 1978. 


ANNOTATIONS 


Proof of defective battery not proof of improper 


lighting. — Fact that truck was equipped with a defec- 
tive battery after an accident does not necessarily mean 
that. the proper lights were not burning on the truck or 
that the battery was defective prior to an emergency stop. 
Where trial court made no finding whether the lights 
were burning or not before or at the time of the accident, 
a conclusion that the truck was improperly lighted would 
not flow from the findings as made, Terrel v. Lowdermilk, 
1964-NMSC-073, 74 N.M. 135, 391 P.2d 419, 


MOTOR VEHICLES 


-66-3-827 


of his son, and his son's car was without lights, it was a 
question of fact whether Section 64-20-25B, 1953 Comp. 
(similar to this section) applied to prevent recovery by 
decedent's estate from accident where defendant's car 
struck the son's unlighted car which in turn struck dece- 
dent. Fitzgerald v. Valdez, 1967-NMSC-088, 77 N.M. 769, 
427 P.2d 655, ; 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 7A Am. 
Jur, 2d: Automobiles and Highway Traffic § 191. 197 

Liability of motorist. colliding. with person engaged 


about stalled or disabled vehicle on or near highway, 27 


A.L.R.8d 12. 

Regulations as to lights on parked or standing motor 
vehicle as affecting liability for collision, 61 A,L.R.3d. 1. 

Contributory negligence due to failure to dim or deflect 
lights on parked vehicle, 63 A.L.R.3d 824. 

60A C.J.S, Motor Vehicles § 335, 


Applicability to third parties question of fact. — 
Where decedent was rendering assistance at the request 


66-3-826. Lamps on other vehicles and equipment. 


A. All vehicles; including animal-drawn vehicles and including those referred to in Sec- 
tion 66-3-801C NMSA 1978 not specifically required by the provisions of Sections 66-3-801 through 
66-3-887 NMSA 1978, to be equipped with lamps, shall at the times specified in Section 66-3-802 
NMSA 1978 hereof'be equipped with at least:one lighted lamp or lantern exhibiting a white light 
visible from a distance of five hundred feet to the front of such vehicle and with a lamp or lantern 
exhibiting a red light visible from a distance of five hundred feet to the rear. 

B. Every farm tractor not equipped with an electric lighting system shall at all times men- 
tioned in Section 66-3-802 NMSA 1978 be equipped with lamps or lanterns meeting the require- 
ments of Subsection A above. Every farm tractor equipped with an electric lighting system shall at 
all times mentioned in Section 66-3-802 NMSA 1978 display a'red tail lamp and either multiple- 
beam or single-beam headlamps meeting the baa of Sections 66-3-805, 66-3- 830 and 66- 
3-832 NMSA 1978, respectively. 

C. All combinations of tractors and towed fae equipment shall, in addition to the lighting 
equipment required by Subsection B above, be equipped with a lamp or lamps displaying a white 
or amber light visible from a distance of five hundred feet to the front and red light visible from 
a distance of five hundred feet to the rear, and said lamp or lamps shall be installed or capable 
of being positioned so that visibility from the rear is not obstructed by the towed equipment and 
so as to indicate the furthest projection of said towed equipment on the side of the road used by 
other vehicles in passing such combinations. And further, all such towed farm equipment shall be 
equipped either with two tail lamps displaying a red, light visible from a distance of five hundred 
feet to the rear or two.red: reflectors visible from a distance of fifty to five hundred feet to the rear 
when illuminated by the upper beam. of headlamps, and the location of such lamps or reflectors 
shall be such as to indicate as nearly as practicable the extreme left and right rear. projections of 
said towed equipment on the highway. 


History: 1953 Comp., § 64-3-826, enacted by Laws 
1978, ch. 35, § 182. 

Cross references, — For the definition of "farm trac- 
tor", see 66-1-4,.46 NMSA 1978. 


For the definition of "implement of husbandsy" see 66- 
1-4.9 NMSA 1978. 


66-3-827. Spot lamps and auxiliary lamps. 


A. Any motor vehicle may be equipped with not to exceed two spot lamps and every lighted 
spot lamp shall be so aimed and used that no part of the high-intensity portion of the beam will 
be directed to the left of the prolongation of the extreme left side of the vehicle nor more than one 
hundred feet ahead of the vehicle; provided, however, that lighted spot lamps shall be turned off at 
least five hundred feet from approaching motor vehicles, 
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B. Any motor vehicle may be equipped with not to exceed two fog lamps mounted on the front 
at a height not less than twelve inches nor more than thirty inches above the level surface upon 
which the vehicle stands and so aimed, when the vehicle is not loaded, that none of the high- 
intensity portion of the light to the left of the center of the vehicle shall, at a distance of twenty- 
five feet ahead, project higher than a level of four inches below the level of the center of the lamp 
from which it comes. Lighted fog lamps meeting the above requirements may be used with lower 
headlamp beams as specified in Section 66-3-830B NMSA 1978. 

C. Any motor vehicle may be equipped with not to exceed one auxiliary passing lamp mounted 
on the front at a height not less than twenty-four inches nor more than forty-two inches above the 
level surface upon which the vehicle stands. The provisions of Section 66-3-830 NMSA 1978 shall 
apply to any combination of headlamps and auxiliary passing lamps. 

D. Any motor vehicle may be equipped with not to exceed one auxiliary driving lamp mounted 
on the front at a height not less than sixteen inches nor more than forty-two inches above the level 
surface upon which the vehile [vehicle] stands. Any lighted auxiliary driving lamp shall be turned 
off at least five hundred feet from approaching motor vehicles. The provisions of Section 66-3-830 
NMSA 1978 shall apply to any combination of headlamps and auxiliary driving lamp. 


History: 1953 Comp., § 64-3-827, enacted by Laws Bracketed material. — The bracketed material in 
1978, ch. 35, § 133. Subsection D was inserted by the compiler and it is not 
part of the law. 


66-3-828. Signal lamps and signal devices. 


A. Any motor vehicle, trailer, semitrailer and house trailer may be equipped and when re- 
quired under Sections 66-3-801 through 66-3-887 NMSA 1978 shall be equipped with the follow- 
ing signal lamps or devices: 

(1) stop lamp or.stop lamps on the rear which shall emit.a red, amber or yellow light and 
which shall be actuated upon application of the service brakes and which may put need not be 
incorporated with one or more other rear lamps; and 

| (2) lamp or lamps or mechanical signal device capable of clearly inition tint; any intention 
to turn either to the right or to the left and which shall be visible both from the front and rear. 

B.. Every stop lamp shall be plainly visible and understandable from a distance of one hundred 
feet to the rear both during normal sunlight and at nighttime and a signal lamp or lamps indicat- 
ing intention to turn shall be visible and understandable during daytime and nighttime from'a 
distance of one hundred feet both to the front and rear. When a vehicle is equipped with a stop 
lamp or other signal lamps, such lamp or lamps shall at all times be maintained in good working 
condition. No stop lamp or signal lamp shall project a glaring or dazzling light. 

C. All mechanical signal devices shall be self-illuminated when in use at the times mentioned 
in Section 66-3-802 NMSA 1978. 


History: 1953 Comp., § 64-3-828, enacted by Laws Cross references. — For general definitions, see 66- 
1978, ch. 35, § 134. 1-4 to 66-1-4.20 NMSA 1978, 


66-3-829. Additional lighting equipment. 


A. Any motor vehicle may be equipped with not more than two side cowl or fender lamps which 
shall emit an amber or white light without glare. 

B. Any motor vehicle may be equipped with not more than one running-board courtesy lamp on 
each side thereof which shall emit a white or amber light without glare. 

C. Any motor vehicle may be equipped with not more than two back-up lamps either sepa- 
rately or in combination with other lamps, but any such back-up lamp shall not be lighted when 
the motor vehicle is in forward motion. 


History: 1953 Comp., § 64-3-829, enacted by Laws 
1978, ch, 35, § 135. 
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66-3-830. Multiple-beam road-lighting equipment. 


Except as hereinafter provided, the headlamps or the auxiliary Arica thar or the auxiliary 
passing lamp, or combinations thereof, on motor vehicles shall be so arranged that the driver may 
select at will between distributions of light projected, to different elevations and such lamps may, 
in addition, be so arranged that such selection can be made automatically, subject to the following 
limitations: 

A. .there shall be an uppermost siatataton of light, or composite beam, so aimed and of such 
intensity as to reveal persons and vehicles at a distance of at least three hundred fifty feet ahead 
for all conditions of loading; 

B. there shall be a lowermost distribution of light, or composite beam, so cote and of suffi- 
cient intensity to.reveal persons and vehicles at a distance of at least one hundred feet ahead; and 
on a straight level road under any condition of loading none of the high-intensity portion of the 
beam shall be directed to strike the eyes of an approaching driver; and 

C. every new motor vehicle registered in this state after July 1, 1953, rahich has multiple- Gama 
road-lighting equipment shall be equipped with a beam indicator, which shall be lighted when- 
ever the uppermost distribution of light from the headlamps is in use, and shall not otherwise be 
lighted. The indicator shall be so designed and located that when lighted it will be readily visible 
without glare to the driver of the vehicle so equipped. 


History: 1953 Comp., § 64-3-830, enacted by Laws 60 C.J.S. Motor Vehicles § 26; 60A C.J.S. Motor Vehicles 
1978, ch. 35, § 136. § 263. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 7A Am. 
Jur. 2d Automobiles and Highway Traffic § 190. 


66-3-831. Use of multiple-beam road-lighting equipment. 


Whenever a motor vehicle is being operated on a roadway or shoulder adjacent thereto during 
the times specified in Section 66-3-802 NMSA 1978, the driver shall use a distribution of light, or 
composite beam, directed high enough and of sufficient intensity to reveal persons and vehicles 
at a safe distance in advance of the vehicle, subject to the following requirements and limitations: 

A. whenever the driver of a vehicle approaches an oncoming vehicle within five hundred feet, 
such driver shall use a distribution of light or composite beam so aimed that the glaring rays are 
not projected into the eyes of the oncoming driver; 

B. the lowermost distribution of light. specified in Section 66- 3-830B. NMSA 1978 shall be 
deemed to avoid glare at all times, regardless of road contour and loading; and 

C., whenever the driver of a vehicle overtakes another vehicle proceeding in the same icection 
and within two hundred feet, such driver shall use a distribution of light or composite. beam so 
aimed that the glaring rays are not projected through the rear window of the overtaken vehicle. 


History: 1953 Comp., § 64-3-831, enacted by Laws Duty and liability of vehicle driver blinded by glare of 


1978, ch. 35, § 187. lights, 22 A.L.R.2d 292, 64 A.L.R.3d 551, 64 A.L.R.3d 760, 

Cross references. — For the penalty assessment for Contributory negligence of driver or occupant of motor 

violation, see 66-8-116 NMSA 1978. vehicle being driven or parked without dimming lights, 63 
A.L.R.3d 824. 


PN OT ATONS 60A C.J,S, Motor Vehicles § 309, 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic § 190. 


66-3-832. Single-beam road-lighting equipment. 


Headlamps arranged to provide a single distribution of light shall be permitted on motor ve- 
hicles manufactured and sold prior to July 1, 1953, in lieu of multiple-beam road-lighting equip- 
ment herein specified if the single distxibution of light complies with the following requirements 
and limitations: | 
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. As» the headlamps shall be so aimed that when the vehicle is not loaded none of the high- 
intensity portion of the light shall at a distance of twenty-five feet ahead:project higher than a 
level of five inches below the level of the center of the lamp from which it'comes, and:in no case 
higher than forty-two inches above the level on which the vehicle stands at a distance of seventy- 
five feet ahead; and 

B.: the intensity shall be sufficient to reveal persons and vehicles at a distance of at least two 
hundred feet. 


History: 1953 Comp., § 64-3-832, enacted by Laws 
1978, ch. 35, § 138. 


66- 3-833. Alternate road- lighting equipment. 


Any motor vehicle may Be operated undér the conditions settled’ in Section 66-3-802 NMSA 
1978 when equipped with the two lighted lamps upon the front. thereof capable of revealing per- 
sons and objects seventy-five feet ahead in lieu of lamps required in Section 66-3-830 NMSA 1978 
or Section 66-3-832 NMSA 1978; provided, however, that at no time shall it be operated at a speed 
in excess of twenty miles an hour. 


History: 1953 Comp., § 64-8-833, enasted by Laws 
1978, ch. 35, § 189. 


66-3-834. Number of driving lamps required or permitted. 


A. At-all times specified: in Section 66-3-802 NMSA 1978, at ‘least two lighted lamps shall be 
displayed, one on each side at the front of every motor vehicle other than a motorcycle, except 
when such vehicle is parked subject to the regulations governing lights on parked vehicles. 

B. Whenever a, motor vehicle equipped with headlamps.as herein required is also equipped 
with any auxiliary lamp or spot lamps or any other lamp on the front thereof projecting a beam of 
intensity greater than three hundred candle power, not more than a total of four of any such lamps 
on the front of a vehicle shall be lighted at-any one time when;upon a highway. 


History: 1953 Comp., § 64-3-834, enacted. by Laws, Cross references, — For definitions: of "moped"-and 
1978, ch. 35, § 140; 1981, ch. 361, § 16. . "motorcycle", see 66-1-4.11 NMSA 1978. 


66-3-835. Special restrictions on lamps. 


A. Lighted lamps or illuminating devices upon a,motor vehicle, other than headlamps, spot 
lamps, auxiliary lamps, flashing turn signals, emergency vehicle warning lamps and school bus 
warning lamps, that project a beam of light of an intensity.greater than three hundred ,candle 
power shall be directed so that no part of the high-intensity portion of the beam strikes the level 
of the roadway on which the vehicle stands at a distance of,more than seventy-five, feat from the 
vehicle. 

B. A person spat not drive. or move upon a highway a vehicle or equipment with a lamp or 
device displaying a red light visible from directly in front of the center of the vehicle or equipment, 
except as expressly authorized or required by the Motor Vehicle Code. 

C. Flashing lights are prohibited except as provided in this section and except on authorized 
emergency vehicles, school buses, snow-removal equipment and highway-marking equipment. Ex- 
cept as otherwise provided in this section, flashing red lights may be used as warning lights on 
disabled or parked vehicles and on any vehicle as a means of indicating a turn. 

D. A recovery or repair vehicle standing on a highway for the purpose of removing, and actu- 
ally engaged in removing, a disabled vehicle may display flashing lights in any color except red. 
This provision shall not be construed as permitting the use of flashing lights by recovery or repair 
vehicles in going to or netuarmisay from the Lone of disabled vention or while engaged in ime f 
a disabled vehicle. iT i bes 
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E. Only fire department vehicles, law enforcement agency vehicles, ambulances and school 
buses may display flashing red lights visible from the front of the vehicle. All other vehicles autho- 


rized by the Motor Vehicle Code to display flashing lights visible from the front of the vehicle — 


use any other color of light that is visible. 


History: 1953 Comp., § 64-3-835, enacted by Laws 
1978, ch. 35, § 141; 2017, ch. 75, § 1; 2019, ch. 145, § 1. 

Cross references. — For authorized emergency ve- 
hicles, see 66-7-6 NMSA 1978, 

The 2019 amendment, effective July 1, 2019 pro- 
hibited recovery and repair vehicles from using flashing 
lights unless they are stopped on a roadway engaged in 
removing a disabled vehicle; in Subsection D, after the 


first occurrence of "disabled vehicle", deleted "and while’ . 


engaged in towing a disabled vehicle", and after "the lo- 
cation of disabled vehicles", deleted "unless actually" and 
added "or while". 

The 2017 amendment, effective June 16, 2017, re- 
stricted the use of red flashing lights by certain motor ve- 
hicles; in Subsection B, deleted "No" and added "A", after 
"shall", added "not", after "move upon”, deleted "any" and 
added " a", after "highway", deleted "any" and added "a", 
after "yehicle or equipment,", deleted "This section faa: 
not apply to any vehicle upon which a red light visible 
from the front is" and added "except as"; in Subsection 
C, after "as provided in", deleted "Subsection D of", and 
added "Except as otherwise provided in this section"; in 
Subsection D, deleted "Tow cars" and added "A recovery 
or repair vehicle", after "standing on", deleted "highways" 
and added "a highway", after “engaged in removing", 
added "a", after "disabled"; deleted "vehicles" and added 
"vehicle", ‘after "engaged in towing", deleted "any" and 


added "a", after "display flashing lights", added "in any 
color except red", after "This", added "provision", and after 
"use of flashing lights by", deleted "tow cars" and added 
"recovery or repair vehicles"; and in Subsection E, after 
"school buses", deleted "shall" and added "may". 


ANNOTATIONS 


Front mounted red lights permitted on volun- 
teer fire department member's vehicles, — Privately 
owned vehicles, used by members of a volunteer fire de- 
partment in carrying out their duties in connection with 
such a fire department, may properly be defined as "fire 
department vehicles," and as such are authorized to have 
flashing red lights on the front as provided for by Sec- 
tion 64-20-36E, 1953 Comp. (similar to this section), 1969 
Op. Att'y Gen. No. 69-71. __. 

Corporation commission (now public regulation 
commission) inspector's automobile cannot have 
flashing lights. — In the absence of a designation of the 
vehicle as an authorized emergency vehicle in compliance 
with Section 64-15-5, 1953 Comp. (similar to Section 66- 
7-6 NMSA 1978), the automobile utilized by any corpora- 
tion commission (now public regulation commission) in- 
spector may not have sirens and flashing lights installed 
thereon. 1961-62 Op. Att'y Gen. No. 61-40. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 60A 
C.J.S. Motor Vehicles § 340. 


66-3-836. Standards for lights on snow-removal equipment. 


A. The state transportation ‘commission shall adopt standards and specifications applicable 
to headlamps, clearance lamps, identification and other lamps on snow-removal equipment when 
operated on the highways of this state in lieu of the lamps otherwise required on motor vehicles by 
Sections 66-3-801 through 66-3-887 NMSA 1978. The standards and specifications may permit the 
use of flashing lights for purposes of identifications on snow-removal equipment when in service 
upon the highways. The standards and specifications for lamps referred to in this section shall 
correlate with and, so far as possible, conform with those approved by the American association of 
state highway officials. 

B. Itis unlawful to operate any snow-removal equipment on any highway unless the lamps on 
the equipment comply with and are lighted when and as required by the standards and'specifica- 
tions adopted as ‘provided in this section. 


History: 1953 Comp., § 64-3-836, enacted by Laws 
1978, ch. 35, § 142; 2003, ch. 142, § 8. 
The 2003 amendment, effective July 1, 2008, substi- 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
tuted "transportation commission" for "highway commis- ity for injury or damage caused by snowplowing or snow 
sion" and substituted "66-3-801 through’ 66-3-887 NMSA | __ Temoval operations and equipment, 83.A.L.R.4th 5. 

1978" for "64-3-801 through 64-3-887 NMSA 19538" in ys 

Subsection A, 


66-3-837. Selling or using lamps or equipment. 


A, On and after January 1, 1954, no person shall have for sale, sell or offer for sale for use 
upon or as a part of the equipment of a motor vehicle, trailer or semitrailer, or use upon any such 
vehicle any headlamp, auxiliary, or fog lamp, or reflector which reflector is required hereunder, or 
parts of any of the foregoing which tend to change the original design or performance, unless of a 
type which has been submitted to the director and approved by him. The foregoing provisions of 
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this section shall not apply to equipment in actual use when this section is adopted or replacement 
parts therefor. 

B. No person shall have for sale, sell or taifex for sale for use upon or as a ied of the equipment 
of a motor vehicle, trailer or semitrailer any lamp or device mentioned ‘in this section which has 
been approved by the director unless such lamp or device bears thereon the trademark or name 
under which it is approved so.as'to be legible when installed. 

C. No person shall, use upon any motor vehicle, trailer or semitrailer any lamps mentioned in 
this section unless said lamps are mounted, adjusted and aimed in accordance with instructions 
of the director. 


History: 1958 Comp., § 64-3-837, enacted by Laws affecting liability for collision, 21 A.L.R.2d 7, 62 A.L.R.3d 


1978, ch. 35, § 148, 560, 62 A.L.R.3d 771, 62 A.L.R.38d 844. 
Cross references, — For general definitions appli- Driving motor vehicle without lights or with improper 
cable to this section, see 66-1-4 to 66-1-4.20 NMSA 1978, lights as gross negligence or the like warranting recovery 
by guest under guest statute or similar common-law rule, 
ANNOTATIONS ! Q1A.L.R2d 209. - 


Am, Jur,.2d, A.L.R. and C.J.S. references, — Driving 
motor vehicle without lights or with improper lights as 


66-3-838. Authority of director with reference to safety and lighting 
devices. 


A. The director is hereby required to approve or disapprove lighting and other safety devices 
mentioned in Sections 66-3-801 through 66-3-887 NMSA 1978 and shall be guided in doing so by 
national authorities including the Society of Automotive Engineers. In approving lighting devices, 
the director shall also be guided by the headlamp standards established by the United Nations' 
agreement concerning the adoption of approval and reciprocal recognition of approval for motor 
vehicle equipment and parts done at Geneva on March 20, 1958, as amended and adopted by Ca- 
nadian Standards Association (CSA Standard D106.2). 

B. The director is hereby required to approve or disapprove any lighting and safety device of 
a type on which approval is required in Sections 66-3-801 through 66-3-887 NMSA 1978 within a 
reasonable time after such device has been submitted. | 

C. The director is further authorized to set up the Prcesduns which shall be followed when any 
device is submitted for approval. 

D. The director upon approving any such lamp or device shall issue to the applicant a certifi- 
cate of approval together with any instructions determined by him. 

E. The director shall publish lists of all lamps and devices by name and type which have been 
approved by him, together with instructions as to the permissible candle power rating of the bulbs 
which he has determined for use therein and such other instructions as to adjustment as the direc- 
tor may deem necessary. 


History: 1953 Comp., § 64-3-838, enacted by Laws 
1978, ch. 35, § 144; 1981, ch. 48, § 1. 


66-3-839. Revocation of certificate of approval on safety and lighting 
devices. 


A. When the director has reason to believe that an approved device as being sold commer- 
cially does not comply with the requirements of Sections 66-3-801 through 66-3-887 NMSA 1978, 
he may, after giving thirty days' previous notice to the person holding the certificate of approval 
for such device in this state, conduct a hearing upon the question of compliance of said approved 
device. After said hearing the director shall determine whether said approved device meets such 
requirements. If said device does not meet the requirements, he shall give notice to the person 
holding the certificate of approval for such device in this state. 

B. If at the expiration of ninety days after such notice the person holding the certificate of ap- 
proval for such device has failed to satisfy the director that said approved device as thereafter to 
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be sold meets the requirements, the director shall suspend or revoke the approval issued therefor 
until or unless such device is resubmitted to and retested by an authorized testing agency and is 
found to meet the requirements, and may require that all said devices’sold since the notification 
following the hearing be replaced with devices that do comply with the requirements. The director 
may at the time of the retest purchase in the open market and'submit to the testing agency one or 
more sets of such approved devices, and if such device upon such retest fails'to meet the yee het 
ments, the director TaBy refuse to renew the Series e et ico of Cer device. 


History: 1953 Comp., § 64-3-839, donobed by Laws 
1978, ch. 35, § 145. 


66-3-840. Brakes. 


A. Brake equipment is required as follows: 

(1) every motor vehicle other than a motorcycle when operated upon a highway shall be 
equipped with brakes adequate to control the movement of and to stop and hold the vehicle, in- 
cluding two separate means of applying the brakes, each of which is effective to apply the brakes 
to at least two wheels. If these two separate means of applying the brakes are connected in any 
way, they shall beso constructed that failure of any one part of the operating mechanism does not 
leave the motor vehicle without brakes on at least two wheels; 

(2) every motorcycle when operated upon a highway shall be ened Sats at least two 
brakes that may be operated by hand or foot; 

(8) every bus, truck, truck tractor, road tractor, ‘trailer and semitrailer and pole trailer 
shall be equipped with brakes on all wheels in contact:with road surfaces except: 

(a) trailers, eo eae and oe trailers of a sicko vehicle sec of less than three 
thousand pounds; 

(b)' any vehicle being towed.in a Vi viensrenab tetra operation; provided, the combi- 
nation of vehicles is capable of complying with the Dee sistna yee ees of Subsection B of 
this section; 

(c). trucks, truck tractors and road Lranting hawihy ihes or more axles'need not have 
brakes on the front wheels except when the vehicles are equipped with at least two steerable ax- 
les, the wheels of one axle need not be equipped with brakes; 

(d) house-moving dollies subject to regulations adopted by the pecan’ of transpor- 
tation under the Motor Transportation Act [65-1-1 NMSA 1978]; and 

(e) motor vehicles of the types named in Paragraphs (1) cee (3) of this sibkectiot 
manufactured prior to July 1, 1963; 

(4) every house trailer of a gross vehicle wreighbit in excess of ehvel arduouite doit reg- 
istered in this state shall be equipped with brakes on at least two wheels in contact with road 
surfaces. Every house trailer of a gross vehicle weight of three thousand pounds or more when 
operated upon a highway or roadway shall be equipped with brakes adequate to control the move- 
ment of and to stop and to hold the vehicle and so sesh gaet as to be applied by the driver of the 
towing motor vehicle; 

(5) every bus, truck, road tractor or truck tractor shall be equipped with parking brakes 
capable of locking the rear driving wheels and adequate under any, condition of loading to hold, to 
the limit of traction of the braked wheels, the vehicle or combination of vehicles to which the motor 
vehicle may be attached. The operating controls of the parking brakes shall be independent of the 
operating controls of the service brakes; 

(6), in any combination of motor-drawn wahicles means shall be mroaiiied for applying the 
rearmost trailer brakes of any trailer equipped with brakes in approximate synchronism with the 
brakes on the towing vehicle and developing the required braking effort on the rearmost wheels 
at the fastest rate, or means shall be provided for applying braking effort first on the rearmost 
trailer equipped with brakes, or. both of the above means capable of being used alternatively may 
be employed; and 

(7).. the brake shoes operating syithiin or upon the aeienis on. the vehicle iaheels of any motor 
vehicle may be used for both service and hand operation. 
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B. Every motor vehicle or combination of motor-drawn vehicles shall be capable at all times, 
and under all conditions of loading, of being stopped on a dry, smooth, level road, free from loose 
material, upon application of the service brake within the distance specified in this subsection or 
shall be capable of being decelerated at a sustained rate corresponding to these distances: 


Vehicles or combinations 

of vehicles having brakes 
on all wheels...is....ca0.u 
Vehicles or combinations 
of vehicles not having 
brakes on all wheels............ 


Feet to stop from Deceleration 
20 miles per in feet per 
hour second 

30 14 

40 10.7. 


C. All brakes shall be maintained in good working order and shall be so adjusted as to operate 
as equally as practicable with respect to the wheels on opposite sides of the vehicle. 


History: 1953 Comp., § 64-3-840, enacted by Laws 
1978, ch. 35, § 146; 2007, ch. 319, § 34. 

Cross references. — For definition of "driveaway- 
towaway operation";’see 66-1-4,4 NMSA 1978. 


The 2007 amendment, effective June 15, 2007, made | 


non-substantive language changes. 
_ ANNOTATIONS 


Duty of maintaining brakes in proper condition 
is placed upon owner, and if the brakes do not meet the 
standard set by the statute, and such failure is not ex- 
~ cused, the owner is guilty of negligence in permitting the 
automobile on the highway in such condition. Ferran v. 
Jacquez, 1961-NMSC-072, 68 N.M. 367, 362 P.2d 519. 

Owner of vehicle not meeting minimum stan- 
dards negligent if unexcused. — Section 64-20-41, 
1953 Comp. (similar to this section) sets the minimum 
standards required for brakes and that an owner of a ve- 
hicle is guilty of negligence in permitting a vehicle on the 
highway with brakes which do not meet the standard set 
by statute, unless such failure is excused. Roybal v. Lewis, 
1968-NMSC-068, 79 N.M. 227, 441 P.2d 756. 

Once violation shown, burden on violator to 
prove reasonableness. — Once the plaintiff has shown 
the statutory violation, the violation is sufficient evidence 
to defeat a motion for a directed verdict and defendant 


66-3-841. Repealed. | 


Repeals. — Laws 2001, ch. 6, § 1 repealed 66-3-841 
NMSA 1978, as enacted by Laws 1969, ch. 266, § 5, re- 
lating to the height of motorcycle handlebars, effective 


then has the burden of coming forward and showing 
lack of knowledge of the defective condition as a reason- 
able man which would relieve him of the responsibility 
placed upon, him by the provision. Goodman: v. Venable, 
1971-NMCA-031, 82 N,M..450, 483 P.2d 505; Ferran v, Jac- 
quez, 1961-NMSC-072, 68 N.M. 367, 362 P.2d 519. 

Brakes for construction equipment. — Construc- 
tion equipment which is being pulled over the highway 
is required to be equipped with brakes pursuant to Sec- 
tion 64-20-41, 1953 Comp. (similar to this section), but 
construction equipment which is permanently attached to 
wheels is not: specifically required to have brakes on all 
wheels, 1967 Op. Att'y Gen. No. 67-94. 

Permits for movement of certain trucks. — State 
highway commission [state transportation commission] 
cannot legally issue permits for movement of trucks in 
drive-away-towaway saddle mount combinations of more 
than one towed vehicle. 1959-60 Op. Att'y Gen. No. 59-38. 

Am, Jur, 2d, A.L.R. and C.J.S, references, — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 187, 780 to 782. 

Admissibility in evidence, in automobile negligence ac- 
tion, of charts showing braking distance, reaction times, 
etc., 9 A.L.R.8d 976. 

60 C.J.S. Motor Vehicles § 26; 60A C.J.S. Motor Vehicles 
§ 261. 


July 1, 2001. For provisions of former section, see the 2000 
NMSA 1978 on NMOneSource.com. 


66-3-842. Motorcycle maneuverability. 


A... No motorcycle shall be equipped in a manner such that, it is incapable of turning a ninety- 
degree angle within a circle having a radius of not more than fourteen feet. Evidence of.a motor- 
cycle's being unable to turn a ninety-degree angle within a circle having a radius of not more than 
fourteen feet shall be prima facie evidence of an unsafe vehicle as described in Section 66-3-801 
NMSA 1978. ‘sialic | . a 

B. For the purposes of this section, a peace officer may require the driver of a motorcycle to 
demonstrate the ability of any motorcycle to be ridden as described in Subsection A of this seciton 
[section]. Failure or refusal of any operator to demonstrate the ability of any motorcycle being 
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operated upon the:highways'shall be-prima facie evidence af an unsafe vediigis as described in Sec- 
tion 66-3-801 NMSA 1978. | 


History: 1953 Comp., § 64-3-842, enacted by Laws ' p 
1978, ch. 35, § 148. 


66-3-843. Horns and warning devices. 


A. Every motor vehicle when operated upon a highway shall be equipped with a horn in good 
working order and capable of emitting sound audible under normal conditions from a distance of 
not less than two hundred feet, but no horn or other warning device shall be used which does not 
produce a harmonious sound. The driver of a motor vehicle shall when reasonably necessary to 
ensure safe operation give audible warning with his horn but shall not otherwise use such horn 
when upon a highway. 

B. No vehicle shall be equipped with nor shall any person use Epa a vehicle any siren, whistle 
or bell except as otherwise permitted in this section. 

C. It is permissible, but not required, that any commercial vehicle ba equipped with a theft- 
alarm signal device which is so arranged that it cannot be used by the driver as an ordinary warn- 
ing signal. 

D. Any authorized.emergency, mehicle: may. be equipped with a siren, whistle or bell, capable of 
emitting sound audible under normal conditions from a distance of not less than five hundred feet 
and of a type approved by the division, but such siren shall not be used except when such vehicle 
is operated in response to.an emergency call or in the immediate pursuit of an actual or suspected 
violator of the law, in which said latter events the driver of such véhicle shall sound said siren 
when reasonably necessary to warn pedestrians and:other drivers of the approach thereof. 


History: 1953 Comp., § 64-3-848, enacted by Laws Duty and. liability with respect to giving audible signal 

1978, ch. 35, § 149. where driver's view ahead obstructed at curve or hill, 16 
Cross references. — For authorized emergency ve- A.L.R.3d 897, 

hicles, see 66-7-6. NMSA 1978. Duty and liability with respect to giving audible signal 
For sounding horn when passing another vehicle, see at intersection, 21 A.L.R.3d 268. 

66-7-310 NMSA 1978. Duty and liability with respect to giving audible signal 
For requirement to sound horn tant warn Son tate see before passing, 22 A.L.R.3d 325. 

66-7-337 NMSA 1978. Duty and liability with respect to giving audible signal 

’ upon approaching pedestrian, 24 A.L.R.3d 183, 
ANNOTATIONS 60 C.J.S, Motor Vehicles § 26; 60A C.J.S. Motor Vehicles 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. § 288. 


Jur. 2d Automobiles and Highway Traffic § 193. 


66-3-844. Mufflers; prevention of noise; emission control devices. 


A. Every motor vehicle shall at all times be equipped with a muffler in good working order 
and in constant operation to prevent excessive or unusual noise, and no person shall use a muffler 
cutout, bypass or similar device upon a motor vehicle on a highway. 

B. The muffler, emission control equipment or device, engine and power mechanism of every 
motor vehicle shall be so equipped and adjusted as to prevent the escape of excessive fumes or 
smoke. 

C. Every registered gasoline-fueled motor vehicle manufactured or assembled, commencing 
with the 1968 models, shall at all times be equipped and maintained in good working order with 
the factory-installed devices and equipment or their Sete Creh reek auc to prevent, reduce or 
control exhaust emissions or air pollution. 


History: 1941 Comp., § 68-2544, enacted by Laws ' TS) . ANNOTATIONS 


19538, ch. 189, § 152; 1958 Comp., § 64-20-44; Laws , 
1970, ch. 59, § 1; recompiled as 1953 Comp., § 64-3- . Noise produced by "smitty" oF "Hollywood" muf- 


- 844, by Laws 1978, ch, 35, § 150. ; fler is such as could'be classed as "excessive" or at least 
j "unusual" within the meaning of this section, 1955-56 Op. 
Attiy Gen, No. 6204, ‘VI 
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Am. Jur. 2d, A.L.R. and C.J.8, references, — 7A Am, 
Jur, 2d Automobiles and Highway Traffic §§ 194, 790. 

Products liability: motor vehicle exhaust systems, 72 
A.L.R.4th 62. 


66-3-845. Mirrors. 
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66-3-846.1 


60 C.J:S. Motor Vehicles §:26; 60A C.J.S. Motor Vehicles 
§ 260. 


Every motor vehicle shall be equipped with a mirror so'located as to reflect to the driver a view 
of the highway for a distance of at least two hundred feet to the rear of such vehicle. 


History: 1953 Comp., § 64-3-845, enacted by Laws 
1978, ch. 35, § 151. 


‘ ANNOTATIONS 


Not having rear view mirror contributes to neg- 
ligence per se. — Where automobile had not been 
equipped with proper rear view mirror and driver had 
not signaled that he was reducing speed or stopping, and 
driver of truck which struck rear of automobile admitted 
he followed at distance of only 50 to 100 feet, both drivers 


were guilty of negligence per se and the accident proxi- 
mately resulted from such negligence. Pacific Greyhound 
Lines v, Alabam Freight Lines, 1951-NMSC-051, 55 N.M. 
357, 233 P.2d 1044. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 7A Am. 
Jur, 2d Automobiles and Highway Traffic § 789. 

Regulations requiring motor vehicles to be equipped 
with adequate mirrors, operation of, 27 A.L.R.2d 1040. 

60 C.J.S. Motor Vehicles § 26; rt C.J.S. Motor Vehicles 
§ 287, 


66-3-846. Windshields must be unobstructed and equipped with wipers; 
windows must be transparent; exception. 


A. No person shall drive any motor vehicle with any sign, poster or other nontransparent ma- 
terial upon or in the front windshield, the windows to the immediate right and left of the driver 
or the rearmost window if the latter is used for driving visibility, except as provided in Section 66- 
3-846.1 NMSA 1978. The rearmost window is not necessary for driving visibility where outside 
rearview mirrors are attached to the vehicle. 

B. The windshield on every motor vehicle except a motorcycle shall be equipped with a device 
for cleaning rain, snow or other moisture from the windshield, which device shall be so constructed 
as to be controlled or operated by the driver of the vehicle. 

C. Every windshield wiper upon a motor vehicle shall be maintained in good working order. 

D. A person who violates the provisions of this section is guilty of a penalty assessment misde- 


meanor. 


History: 1953 Comp., § 64-3-846, enacted by Laws 
1978, ch. 35, § 152; 1997, ch. 151, § 1; 2018, ch. 74, § 32. 

The 2018 amendment, effective July 1, 2018, provided 
a penalty for any violation of this section, and made tech- 
nical changes; and added Subsection D. 

The 1997 amendment, effective July 1, 1997, added 


ANNOTATIONS 


Sign attached to trailer —A lighted plastic advertis- 
ing sign, approximately four feet-four inches in length and 
two feet-three inches in height, to be installed on the front 


_of a trailer and held by braces is permissible as long as the 


sign does not obstruct the view of the driver, 1959-60 Op. 
Att'y Gen. No. 60-89, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 185, 803. 

60 C.J.S. Motor Vehicles § 26; 60A C.J.S. Motor Vehicles 
§ 260.. 


"exception" to the section heading and added the excep- 
tion at the end of the first sentence in Subsection A. 


66-3-846.1. Sun screening material on windshields and windows; 
requirements; violation; penalty. ' 


A.A person shall not operate on,any street or highway a motor vehicle that is pei dtar ed or 
required to be registered in this state if that motor vehicle has a sun screening material on the 
windshield or any window that does not comply with the requirements of this section. ' 

B. Except as otherwise provided in this section, a sun screening material: 

(1) when used in conjunction with the windshield, shall be nonreflective, shall not be red, 
yellow or amber in color and shall be used only along the top of the windshield, not. extending 
downward beyond the ASI line or more than five inches from the an of the CETERA whichever 
is closer to the top te the windshield; and 
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(2) when used in conjunction with the safety glazing materials of the side wings or side 
windows located at the immediate right and left of the driver, the side windows behind the driver 
and the rearmost window shall be nonreflective, shall have a light transmission of not less than 
twenty percent and shall be used only on the windows of a motor vehicle equipped with one right 
and one left outside rearview mirror. 

C. Each manufacturer shall: 

(1) certify to the division that a sun screening material used by that manufacturer is in 
compliance with the nonreflectivity and light transmission requirements of this section; 

(2) provide a label not to exceed one and one-half square inches in size that: 

(a) is installed permanently and legibly between the sun screening material and each 
glazing surface to which it is applied; 

(b) contains the manufacturer's name, the date that the sun ses material was 
manufactured and the percentage of light transmission; and 

(ec) is placed in the left lower corner of each glazing surface when facing the motor 
vehicle from the outside; and ~ 

(3) include instructions with the sun screening material for proper installation, including 
the affixing of the label specified in this subsection. 

D. A person shall not: 

(1) offer for sale or for use any sun screening material for motor vehicle use not in compli- 
ance with this section; or : 

(2) install any sun screening material on motor vehicles intended for operation on any 
street or highway without permanently affixing the label specified in Subsection C of this sec- 
tion. 

EK. The provisions of this section do not apply to a motor vehicle registered in this state in 
the name of a person, or the person's legal guardian, who has an affidavit signed by a physician 
or an optometrist licensed to practice in this state that states that the person has a physical 
condition that makes it necessary to equip the motor vehicle with sun screening material that 
is in violation of this section. The affidavit shall be in the possession of the person with such a 
physical condition, or the person's legal guardian, at all times while being transported in the 
motor vehicle. 

F. The light transmission requirement of this section does not apply to windows behind the 
driver on truck tractors, buses, recreational vehicles, multipurpose passenger vehicles or motor 
homes. The provisions of this section shall not apply to motor vehicle glazing that complies with 
federal motor vehicle standards. 

G. The provisions of this section do not apply to motor vehicles that have sun screening mate- 
rial on the windshield or any window prior to July 1, 1997. 

H. As used in this section: 

(1) "light transmission" means the ratio of the amount of total light that passes through a 
product or material, expressed in percentages, to the amount of the total light falling on the prod- 
uct or material; 

(2) "manufacturer" means any person engaged in the manufacturing or assembling of sun 
screening products or materials designed to be used in conjunction with motor vehicle glazing ma- 
terials for the purpose of reducing the effects of the sun; 

(3) "nonreflective" means designed to absorb light rather than to reflect it; and 

(4) "sun screening material" means any film material, substance, device or product that 
is designed to be used in conjunction with motor vehicle safety glazing materials for reducing the 
effects of the sun. 

I, A person who violates a provision nok this section is peullty of a penalty assessment misde- 
meanor. | 


History: 1978 Comp., § 66-3-846.1, enacted by Laws effective date of this section" and added "July 1, 1997"; and 


1997, ch. 151, § 2; 2018, ch. 74, § 33. in Subsection I, after "is guilty of a", deleted "petty" and 

The 2018 amendment, effective July 1, 2018, reduced added "penalty assessment", and after "misdemeanor", de- 
the penalty for a violation of the provisions of this section leted "and upon conviction shall be punished by a fine of 
to a penalty assessment misdemeanor, and made techni- not more than seventy-five dollars ($75,00)", 


cal changes; in Subsection G, after "prior to", deleted "the 
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66-3-847.. Restrictions as to tire equipment. 


A. When use is permitted, every solid rubber tire on a vehicle shall have rubber on its entire 
traction surface at least one-inch thick above the edge of the flange of the entire periphery. 

B. A person shall not operate or move on a highway a motor vehicle, trailer or semitrailer having 
any tire surface in contact with the roadway that is wholly or partly of metal or other hard nonresilient 
material, except a snow tire with metal studs designed to increase traction on ice or snow. 

C. No tire on a vehicle moved on a highway shall have on its periphery a block, flange, cleat or 
spike or any other protuberance of any material other than rubber that projects beyond the tread 
of the traction surface of the tire. However, it shall be permissible to use farm machinery with tires 
having protuberances that will not injure the highway and tire chains of reasonable proportions 
or snow tires with metal studs designed to increase traction on ice or snow upon any vehicle when 
required for safety because of snow, ice or other conditions tending to cause a vehicle to skid. 

D. The state transportation commission and local authorities, in their respective jurisdictions, 
may, in their discretion, issue special permits authorizing the operation upon a highway of trac- 
tion engines or tractors having movable tracks with transverse corrugations upon the periphery of 
the movable tracks or farm tractors or other farm machinery that would otherwise be prohibited 
under the’ Motor Vehicle Code [66-1-1 NMSA 1978]. 

E. A vehicle equipped with solid rubber or cushion tires shall not be permitted upon any high- 
way of this state without special permission from the state transportation commission or the local 
authority having jurisdiction over the highway affected, and in no event may any such vehicle be 
operated at a speed in excess of that specified by law. 


ANNOTATIONS 


History: 1953 Comp., § 64-3-847, enacted by Laws 
1978, ch. 85, § 153; 20038, ch. 142, § 9; 2007, ch. 319, 
§ 35. 

The 2007 amendment, effective June 15, 2007, pro- 
vided that a person shall not operate a motor vehicle or a 
trailer on a highway that has any tire surface in contact 
with the highway that is wholly or partly of metal or other 
hard nonresilient material. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic § 783. 

Liability of motor vehicle owner or operator for accident 
occasioned by blowout or other failure of tire, 24 A.L,R.2d 
161. 

60 C.J.S. Motor Vehicles § 26; 60A C.J.S, Motor Vehicles 


The 2003 amendment, effective July 1, 2003, sulbatiA § 260. 
tuted "transportation commission" for "highway commis- 
sion" in Subsections'D and E, 


66-3-848. Safety glazing materials in motor vehicles. 


A. No motor vehicle sold as new on or after January 1, 1954, shall be registered in this state 
on or after that date unless it is equipped with safety glazing material of a type approved by the 
director wherever glazing material is used in doors, windows or windshields; nor shall any new 
motor vehicle be sold in this state after such date unless it complies with this requirement. The 
foregoing provisions shall apply to all passenger-type motor vehicles including passenger buses 
and school buses, but in respect to trucks, including truck tractors, the requirements as to safety 
glazing material shall apply to all glazing material used in doors, windows and ope Dea in the 
driver's compartments of such vehicles. 

B. Theterm "safety glazing materials" means glazing materials so constructed, treated or com- 
bined with other materials as to reduce substantially, in comparison with ordinary sheet glass or 
plate glass, the likelihood of injury to persons by objects from exterior sources or by these safety 
glazing materials when they may be cracked or broken. 

C. The director shall compile and publish a list of types of glazing material by name approved 
by him as meeting the requirements of this section and the director shall not register after Janu- 
ary 1, 1954, any motor vehicle which is subject to the provisions of this section unless it is equipped 
with an approved type of safety glazing material, and he shall thereafter suspend the registration 
of any motor vehicle so subject to this section which he finds is not so equipped until it is made to 
conform to the requirements of this section. 

D. On and after January 1, 1954, it shall be unlawful for any person to replace any glass in 
any vehicle or portion thereof, which under the provisions of Subsection A of this section must be 
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equipped with safety glazing material, with any material other than safety glazing material of a 
type approved by the sor 


History: 1953 Comp., § 64-3-848, enacted by Laws’ | - ANNOTATIONS 


1978, ch. 35, § 154. 
Cross. references. — For general definitions appli- Am. Jur, 2d, A.L.R. and C.J.S. FELSFENCes, eed st 


cable to this section, see 66-1-4 to 66-1-4.20 NMSA 1978, C.J.S. Motor Vehicles ey 26. 


66-3-849. Certain vehicles to carry flares or ee heroes abide devices. 


On every bus, truck, truck tractor, road tractor and every driven vehicle in driveaway-towaway 
operation, of a width greater than eighty inches, except buses operating wholly within a munici- 
pality, there shall be: . 

A. one of the following combinations of warning devices: 

(1) three flares or liquid-burning pot torches.and three fusees and two red cloth flags; or 

(2). three red electric lanterns, two red cloth flags and three fusees; or 

(3) three red emergency reflectors, two red cloth flags and three fusees; . 

(4) flares or pot torches, fusees, oil lanterns or any signal produced: by a flame, shall not be 
carried on motor vehicles used in the transportation of explosives, flammable liquids or flammable 
compressed gases in cargo tanks, or in any motor vehicle using flammable compressed gases.as.a 
motor fuel; but in lieu of such flares and fusees, three electrical lanterns or three red emergency 
reflectors shall be carried; and 

(5) the protective devices used shall comply with the requirements of Subsections A 
through F of this section; 

B. flares or pot torches which shall be adequate and reliable and shall comply with the require- 
ments approved by the director; 

..@. .red electric lanterns which shall be adequate, reliable, equipped with a battery or batteries 
within each unit, ‘and shall comply with the requirements approved by the director; 

-D. red emergency. reflectors, each of which shall conform in all respects with the following re- 
quirements: 

(1) each reflector shall be composed of at least:two reflecting pepe sara or surfaces, front 
and back; the reflecting elements, front and back, shall be approximately parallel; 

(2) if the reflector or the reflecting elements are so designed or constructed that the re- 
flecting surfaces would be adversely affected by dust, soot, or other foreign matter, or contact with 
other parts of the reflector or its container, then such reflecting surfaces shall be adequately sealed 
within the body of the reflector; 

(3) every reflector shall be so constructed that, when the reflector:i is maioparly placed, ev- 
ery reflecting element or surface is in.a plane perpendicular to the plane of the roadway surface. 
Reflectors which, are collapsible shall be provided with means for locking the reflector elements or 
surfaces in the required position; such locking means shall be readily capable of adjustment with- 
out the use of tools or special equipment; 

(4). every reflector shall be of such weight and dimensions as to remain stationary when 
subjected to a forty mile-per-hour wind when properly placed on any clean, dry, paved road surface. 
The reflector shall be so constructed as to withstand reasonable shocks without breakage; and 

(5). each set of reflectors and the reflecting elements or surfaces incorporated therein shall 
be adequately protected by enclosure in a box, or other adequate container especially designed and 
constructed so that the reflectors may be readily extracted for use; __ 

EK. fusees which shall be adequate, reliable, capable of; burning at least fifteen minutes, and 
shall be equal to the specifications of the Bureau of Explosives, 30. Vesey Street, New York 7, New 
York, dated December 15,1944, and be so marked; and 

F.. red cloth flags which shall be not less than twelve inches square, with abanwerds adequate to 
maintain the flags in an upright position. 


History: 1953 Comp.,, § 64-3-849, enacted by Laws Cross references. — For general definitions appli- 
1978, ch. 35, § 155. ' cable to this section, see 66-1-4 to 66-1-4.20 NMSA 1978, 
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For duty to display lights on parked vehicle, see 66-3- 
825 NMSA 1978. 

For emergency signals generally, see 66-3-853 to 66-3- 
857 NMSA 1978. 


ANNOTATIONS 


Signals must be placed at least 100 feet from ve- 
hicle, — Court should instruct the jury that signals shall 
be placed at least 100 feet in front of and to the rear of dis- 
abled vehicles and that the distance is left to the discretion 
of the driver whenever the vehicle is stopped in any man- 
ner when the distance of 100 feet is not ample warning. 
Zanolini v. Ferguson-Steere Motor Co., 1954-NMSC-012, 
58 N.M. 96, 265 P.2d 983. 

Negligence per se for lack of equipment. — Fail- 
ure to equip a truck with flares, fusees and flags and 
to put such devices out when a truck becomes disabled 
on the highway is negligence per se. Trefzer v. Stiles, 
1952-NMSC-044, 56 N.M. 296, 243 P.2d 605. 

Negligence per se to park truck on paving at 
night. — Defendants, through their agent, were negligent 
per se by parking truck partially on paving at night with- 
out immediately putting out warning flares as required by 
law, ample room being available for parking safely off the 
pavement. Hisaw v. Hendrix, 1950-NMSC-015, 54 N.M, 
119, 215 P.2d 598. 


REGISTRATION LAWS; SECURITY INTERESTS; ANTI-THEFT PROVISIONS 


66-3-850 


Stopping truck on highway and backing up un- 
safely is negligence per se. — Where driver stopped 
truck without displaying flares, on main portion of high- 
way at point where it was not impracticable to have 


’ parked off the pavement, and backed truck up without 


observing whether it could be done with safety, the vio- 
lation of statutory provisions constituted negligence per 
se. Chandler v. Battenfield, 1951-NMSC-054, 55 N.M. 361, 
233 P.2d 1047, 

Reflector can be used in place of fusee or lantern. 
— Section 64-20-53, 1953 Comp. (similar to Section 66-3- 
853 NMSA 1978) means that the placing of a red emer- 
gency reflector may be used in place of a lighted fusee 
and a lighted red electric lantern. Terrel v. Lowdermilk, 
1964-NMSC-073, 74 N.M. 135, 391 P.2d 419. 

Proof of defective battery not proof of improper 
lighting. — Fact that truck was equipped with a defec- 
tive battery after an accident does not necessarily mean 
that the proper lights were not burning on the truck or 
that the battery was defective prior to an emergency stop. 
Terrel v. Lowdermilk, 1964-NMSC-073, 74 N.M. 135, 391 
P.2d 419, 

Am, Jur. 2d, A.L.R. and C.J.S, references. — Neg- 
ligence or contributory negligence of driver or occupant 
of motor vehicle parked or stopped on highway without 
flares, 67 A.L.R.2d 12. 

60A C.J.S. Motor Vehicles § 335. 


66-3-850. Buses; additional emergency equipment. 


On every bus, except buses engaged in driveaway-towaway operations, school buses and buses 
operating wholly within a municipality, there shall be: 

A. at least one fire extinguisher with physical characteristics and fire extinguishing abil- 
ity equivalent to or better than fire extinguishers which qualify under Classification B of the 
standards of the Underwriters' Laboratories, Incorporated. The extinguisher shall utilize an ex- 
tinguishing agent which does not need protection from freezing and shall be properly filled and 
securely mounted in a bracket. The minimum size shall be one and one-half quart.carbon.tet- 
rachloride type, four-pound carbon dioxide type, four-pound dry chemical type or extinguishing 
capacity equivalent to any of these types. Two extinguishers may be carried to obtain the capacity 
required. This requirement does not apply to any bus having a seating capacity of eight or less 
persons; 

B. one hand axe, except for buses having a seating capacity of eight or less persons; and 

C. one first-aid kit complying with the following requirements: 

(1) _ the kit shall be of a heavy-duty ten-unit type or larger, or have contents at least equiva- 
lent in quality and number to its contents; 

(2) the case and the cover shall be substantially constructed of sheet steel, wood, fiber or 
other durable material. If made of sheet steel, the case and cover shall be of metal at least number 
twenty-four U.S. gauge,nominal;.__ 

(3) the case and cover shall be constructed, including corners, covers and closure means, so 
that it is reasonably dust and weather proof when the cover is closed, or the kit shall be mounted 
in a protected location within the passenger compartment of the bus so as to be reasonably dust 
and weather proof; 

(4). if made of sheet metal or other metals, the case shall be designed and constructed so 
that the cover can be easily opened to an angle of ninety degrees to one hundred degrees of arc 
with the case, and a substantial stop shall be provided at' the angleof full opening without inter- 
fering with the smooth operation of the cover; 

(5) if made of metal, the cover shall be attached to the case by at least two substantial 
hinges or by a continuous piano-type hinge. If nonmetallic, the cover shall be attached by either a 
sliding or a hinged joint; if hinged, it shall be as prescribed for metallic construction; 

(6) the dimensions of the case shall permit the contents to be easily extracted and yet 
maintain the contents in a relatively fixed position; and 
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MOTOR VEHICLES | 


66-3-851 


(7) ‘the kit shall contain at least the contents specified, in not less than a quantities 


shown, in either of the two following types of kits: 


_ UNIT-TYPE KIT 


4-inch bandage compress 
2-inch bandage compress 
1-inch bandage compress 


40-inch triangular bandage with 2 safety pins 


burn ointment 


1 package 
1 package’ ™ 
1 package... 
1 package 
1 package 


iodine applicator, or applicator of other antiseptic solutions of at 


least equivalent antibacterial properties 
wire splint 
tourniquet 


SMELLS TYPE KIT. 


3-inch by 2-inch sterile gauze pads 


4-inch by 10 yards roller gauze bandage (must be replaced by | 


unopened package after being opened) 
3/4-inch adhesive compress 

1-inch triangular bandage with 2 safety pins 
burn ointment 


iodine applicator or applicator of éther antiseptic solution of at 


least equivalent antibacterial properties 
wire splint . 

tourniquet 

scissors 


History: 1953 Comp., § 64-3-850, enacted by Laws 
1978, ch. 35, § 156. 

Cross references. — For the definition of "bus", see 66- 
1-4,2 NMSA 1978. 


1 package 
1 package 
1 package 


packages of 12 


1 package 
packages of 24 
1 package 
1-ounce tube 


1 package. 

1 package 

1 package 
yl 


For the definition of "school bus", see 66-1-4.16 NMSA 
78. 


66-3-851. Meaning of term "motor vehicle" as used in Sections 66-3-852 
through 66-3-857 NMSA 1978; unattended vehicles. 


A. For the purposes of Sections 66-3-852 through 66-3-857 NMSA 1978 "motor vehicle" means 
every bus, truck, truck tractor, road tractor and every driven vehicle in driveaway-towaway op- 
erations, required by Section 66-3-859 Min 3-849] NMSA 1978 to have SCE SEY equipment 


thereon. 


B. No motor vehicle shall be left unattended until the parking brake has been securely set. 
All reasonable precautions shall be taken to prevent the movement of any vehicle left unat- 


tended. 


History: 1953 Comp., § 64-3-851, enacted by Laws 
1978, ch. 35, § 157. 

Cross references: — For the general definition of mo- 
tor vehicle, see 66-1-4.11 NMSA 1978, 

Bracketed material. — The reference in Subsection A 
to Section 66-3-859 NMSA 1978 appears to be incorrect, 
since that section defines "tank motor vehicle". The appar- 
ent intended reference is to 66-3-849 NMSA 1978, and the 
bracketed reference to that effect was inserted by the com- 
piler, The bracketed material is not part of the law, 


ANNOTATIONS 


Definition does not include passenger cars. — Sec- 
tion 64-20-51, 1953 Comp. (similar to this section) defines 
the term "motor vehicle" and that definition does not in- 
clude cars which are passenger vehicles. Fitzgerald v. Val- 
dez, 1967-NMSC-088, 77 N.M. 769, 427 P.2d 655. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur, 2d Automobiles and Highway Traffic § 275. 

60A C.J.S. Motor Vehicles § 334(1). 
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66-3-852. Stopped vehicles not to interfere with other traffic. 


No motor vehicle shall be stopped, parked or left standing, whether attended or unattended, 
upon the traveled portion of any highway outside of a business or residence district, when it, is 
practicable to stop, park or leave such vehicle off the traveled portion of the highway. In the event 
that conditions make it impracticable to move such motor vehicle from the traveled portion of the 
highway, the driver shall make every effort to. leave:all possible width of the highway opposite the 
standing vehicle for the free passage of other vehicles and he shall take care to provide a clear 


view of the standing vehicle as far as possible to the front and rear. 


History: 1941 Comp., § 68-2552, enacted by Laws 
1953, ch. 189, § 158.1; 1953 Comp., § 64-20-52; recom- 
piled as 1953 Comp., § 64-3-852, by Laws 1978, ch. 
35, § 158. 

Cross references, — For the penalty assessment for 
violation ‘of this section, see 66-8-116 NMSA 1978. 


ANNOTATIONS 


Signals must be placed at least 100 feet from ve- 
hicle. — Court should instruct the jury that signals shall 
be placed at least 100 feet in front of and to the rear of dis- 
abled vehicles and that the distance is left' to the discretion 
of the driver whenever the vehicle is stopped in any man- 
ner when the distance of 100 feet is not ample warning. 
Zanolini’ v. Ferguson-Steere Motor Co., 1954-NMSC- Oe, 
58 N.M. 96, 265 P.2d 983, 

Negligence per se for lack of equipment. — Fail: 
ure to equip a truck with flares, fusees and flags and 
to put such devices out when a truck becomes disabled 
on the highway is negligence ‘per se. Trefzer v. Stiles, 
1952-NMSC-044, 56 N.M. 296, 243 P.2d 605. 

Negligence per se to park truck on paving at 
night. — Defendants, through their agent, were negligent 
per se by parking truck partially on paving at night;with- 
out immediately putting out warning flares as required by 
law, ample room being available for parking safely off the 
pavement. Hisaw v. Hendrix, T360- NMSC- 015, 54 N.M. 
119, 215 P.2d 598. 

Stopping truck on highway and backing up un- 
safely is negligence per se. — Where driver stopped 


-truck without displaying flares, on main portion of high- 


way at ‘point: where it was not impracticable :to have 
parked off the pavement,’ and backed truck up’without 
observing whether it could be done with safety, the vio- 
lation of statutory provisions constituted negligence per 
se, Chandler v. Battenfield, 1951-NMSC-054, 55.N.M. 361, 
233 P.2d 1047. 

Reflector can be used in place of fusee or lantern. 
— Section 64-20-53, 1953 Comp. (similar to Section 66-3- 
853 NMSA 1978) means that the placing of a red emer- 
gency reflector may be used in place of a lighted fusee 
and a lighted red electric lantern, .Terrel v. Lowdermilk, 
1964-NMSC-073, 74 N.M. 185,391 P.2d 419. — , 

Not negligence per se if impossible to remove ve- 
hicle from pavement, — Trial court finding that failure 
of the appellee to drive his vehicle completely off the high- 
way was not negligence per:se where it was impossible for 
appellee to pull off the highway, as there was practically 
no shoulder and that appellee stopped on .the extreme 
right edge of the pavement even though the record was 
not clear as to the angle of the drop-off or its depth into 
the bar pit was supported by substantial, although con- 
flicting, evidence, and supreme court was not justified in 
disturbing it. Terrel v, Lowdermilk, 1964- NMSC-073;.74 
N.M. 185, 391 P.2d 419. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 7A Am. 
Jur, 2d Automobiles: and Highway Traffic § 274; 8 Am. Jur. 
2d Automobiles and Highway Traffic §$ 900, 905, 

60A.C,J,S. Motor Vehicles §§ 330, 333. 


66-3- 853. Emergency signals; disabled vehicle. 


Whenever any motor vehicle is disabled upon the traveled portion of any highway or the shoul- 
der thereof, when lighted lamps are required, except in cities, towns and. villages where there is 
sufficient highway lighting to make it clearly discernible to persons and vehicles on the highway at 
a distance of five hundred feet, the following requirements shall be observed: 

A. . the driver of such vehicle shall immediately place on the traveled portion of the highway’ at 
the traffic side of the disabled vehicle, a lighted fusee and a lighted red electric lantern, or a red 


emergency reflector; 


B. except as provided in Subsections C and D of this section; as soon thereafter as possible, but 
in any event within the burning period of the fusee, the driver shall place three liquid-burning 
flares or pot torches, or three red emergency reflectors on the traveled portion of the highway in 


the following order: 


(1) one at a distance of approximately one hundred feet from the disabled vehicle in the 
center of the traffic lane occupied by such vehicle and toward traffic approaching in that lane; 

(2) one at a distance of approximately one hundred feet in the opposite direction from the 
disabled vehicle in the center, of the traffic lane occupied by such vehicle; and 

(3) one at the traffic side of the disabled vehicle, not less than ten feet to the front or rear 
thereof. If a red electric lantern or red emergency reflector has been placed on the traffic side of the 
vehicle in accordance with Subsection A of this section, it may be used for this purpose; 
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C. if disablement of any motor vehicle shall occur within five hundred feet of a curve, crest of a 
hill or other obstruction to view, the driver shall so place the warning signal in that direction as to 
afford ample warning to other users of the highway, but in no case less than one hundred feet nor 
more than five hundred feet from the disabled vehicle; and 

D. if gasoline or any other flammable or combustible liquid or gas seeps or leaks from a fuel 
container of a motor vehicle disabled or otherwise stopped upon a highway, no emergency warning 
signal producing a flame shall be lighted or placed except at such a distance from any such liquid 
or gas as will assure the prevention of a fire or explosion. 


History: 1953 Comp., § 64-3-853, enacted by Laws Bailey v. Jeffries -Eaves, Inc., 1966-NMSC-094, 76 N.M. 


1978, ch. 35, § 159. 278, 414 P.2d 503. 
Cross references. — For duty to display lights on Definition does not include passenger cars. — Sec- 
parked vehicle, see 66-3-825 NMSA 1978. tion 64-20-51, 1953 Comp. (similar to Section 66-3-851 
For duty to carry flares and other warning devices, see NMSA 1978) defines the term "motor vehicle" and that 
66-3-849 NMSA 1978. definition does not include disabled cars which are pas- 
For definition of "motor vehicle" with respect to this sec- senger vehicles. Fitzgerald v. Valdez, 1967-NMSC-088, 77 
tion, see 66-3-851 NMSA 1978. N.M. 769, 427 P.2d 655. 
For the penalty assessment for violation of this section, Reflector may be used instead of fusee or lantern. 
see 66-8-116 NMSA 1978. — Section 64-20-53, 1953 Comp. (similar to this section) 


means that the placing of a red emergency reflector may 


ANNOTATIONS be. used in place of a lighted fusee and a lighted red elec- 

Violation negligence per se. — Violation of Sec- tric lantern, Terrel v. Lowdermilk, 1964-NMSC-073, 74 
tion 64-20-53, 1953 Comp. (similar to this section), in acci- N.M, 185, 391 P.2d.419. 
dents caused by failure to warn, is negligence per se. Bai- Am. Jur, 2d, A.L.R. and C.J.S. references. — 8 Am. 
ley v. Jeffries-Eaves, Inc., 1966- NMSC- 094, 76 N.M. 278, Jur, 2d Automobiles and Highway Traffic §§ 909 to 913. 
414 P2d 503. Negligence or contributory negligence of driver or occu- 

Jury may find that standard of due care requires pant of motor vehicle parked or stopped on highway with- 
more than compliance with the minimum standards of out flares, 67 A.L.R.2d 12, 
Section 64-20-53, 1953 Comp. (similar to this section). Liability of motorist engaged about stalled or disabled 


vehicle on or near highway, 27 A.L.R.3d 12. 
60A C.J.S. Motor Vehicles § 335. 


66-3-854. Emergency signals; stopped or parked vehicles. 


Whenever for any cause other than disablement or necessary traffic stops, any motor vehicle 
is stopped upon the traveled portion of any highway, or shoulder thereof, during the time lights 
are required, except within cities, towns and villages where there is sufficient highway lighting to 
make clearly discernible persons and vehicles on the highway at a distance of five hundred feet, 
the following requirements shall be observed: 

A. the driver of such vehicle shall immediately place on the traveled portion of the highway at 
the traffic side of the vehicle, a pois fusee and a lighted red electric lantern, or a red emergency 
reflector; and 

B. ifthe stop is to exceed ten minutes, the driver shall place emergency signals ¢ as required and 
in the manner prescribed nas Section 66-3-853B, C and D NMSA 1978. 


History: 1958 Comp., § 64-3-854, enacted by Laws —— For the penalty assessment for violation of this section, 
1978, ch. 35, § 160. see 66-8-116 NMSA 1978. 

Cross references. — For the definition of ' ‘motor ve- 
hicle" applicable to this section, see 66-3-851 NMSA 1978. 


66-3-855. Emergency signals; flame producing. 


No driver shall attach or permit any person to attach a lighted fusee or other flame- -producing 
emergency signal to any part of a motor vehicle. 


History: 1941 Comp., § 68-2555, enacted by Laws Cross references. — For the definition of "motor ve- 
1953, ch. 139, § 158.4; 1953 Comp., § 64-20-55; recom- hicle" applicable to this section, see 66-3-851 NMSA 1978. 
piled as 1953 Comp., § 64-3-855, by Laws 1978, ch. For the penalty assessment for violation of this section, 
35, § 161. see 66-8-116 NMSA 1978. 
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66-3-856. Emergency signals; dangerous cargoes. 


No driver shall use or, permit the use of any flame-producing emergency signal for protecting 
any motor vehicle transporting explosives, any cargo tank motor vehicle used for the transporta- 
tion of any flammable liquid or flammable compressed gas, whether loaded or empty; or any motor 
vehicle using compressed gas as a motor fuel. In lieu thereof, red electric lanterns or red emer- 
gency reflectors shall be used, the placement of which shall be in the same manner as prescribed 
in Section 66-3-853B and C NMSA 1978. 


History: 1953 Comp., § 64-3-856, enacted by Laws 
1978, ch. 35, § 162. 

Cross references. — For the definition of "motor ve- 
hicle" applicable to this section, see 66-3-851 NMSA 1978. 


For the penalty assessment for violation of this section, 
see 66-8-116 NMSA 1978. 


66-3-857. Red flags; stopped vehicles. 


During the time when lighted lamps are not required, whenever a motor vehicle is disabled, 
stopped or parked upon the traveled portion of any highway or shoulder thereof, except within the 
business or residence district of cities, towns and villages, the driver of such vehicle shall place red 
flags as follows: 

A. ‘one at a distance of approximately one hundred feet from the vehicle in the center of the 
traffic lane occupied by such vehicle toward traffic approaching in that lane; and 

_ B.--one at a distance of approximately one hundred feet in the opposite direction from the ve- 
hicle in the center of the traffic lane occupied by such vehicle. 


History: 1953 Comp., § 64-3-857, enacted by Laws 
1978, ch. 35, § 163. 

Cross references. — For the definition of "motor ve- 
hicle" applicable to this section, see 66-3-851 NMSA 1978. 


For the penalty assessment for violation of this section, 
see 66-8-116 NMSA 1978. 


66-3-858 to 66-3-872. Repealed. 


Repeals. — Laws 2003, ch. 173, § 1, effective June 20, 
2003, repealed 66-3-858 through 66-3-872 NMSA 1978, 
as amended by Laws 1953, ch: 139, §§ 159.6 to 159.9 and 


177, relating to vehicles transporting explosives or other 
dangerous articles. For provisions of former sections, see 
the 2002 NMSA 1978 on NMOneSource.com. 


159.15 and Laws 1978, ch: 35, §§ 164 to 168 and §§ 173 to 


66-3-873. Formulation of rules and regulations governing 
transportation of compressed gases and corrosive liquids. 


A. The director is empowered and directed to formulate, adopt and promulgate rules and regu- 
lations containing reasonable standards of safety, having uniform force and effect throughout this 
state for the transportation of compressed gases and corrosive liquids. by.tank vehicle upon the 
public highways, including standards covering safety and the safe operation thereof. Of the afore- 
said standards, those applicable to compressed gases and those applicable to corrosive liquids 
shall each be separately formulated and distinguished. The director shall, and local authorities 
may, enforce such rules and regulations. 

B. Standards of safety incorporated in any rule or Feeuinian adopted pursuant to this section 
shall be consistent with recognized good practice for tank vehicle transportation of each of the 
aforementioned products as evidenced by standards therefor promulgated by nationally recog- 
nized authorities on the subject, except that suitable and reasonable exceptions may be provided 
under which the continued operation of tank vehicles in service prior to the adoption of the rules 
and regulations authorized by this section may be permitted. . 

C. Norule or regulation shall be adopted under the provisions of this section or made effective 
until after a public hearing thereon, of which at least twenty days' written notice shall have been 
given by registered mail to each motor carrier, producer, refiner, distributor or other person who 
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or which shall have registered his:or its name and mailing address with the director as a party 
interested in such proceedings, and at which any such interested party may appear and present 


testimony. Every such notice shall contain a pelt of each se ‘pt regulation Lag ito for Secon shes 


pursuant to sig hearing: 


History: 1953 Comp., § 64-83-8783, enacted by Laws 
1978, ch. 35, § 179. 

Cross references. — For the general requirement with 
respect to notice by the division, see 66-2-11 NMSA 1978. 


66-3-874. Safety belts required. 


For adoption of flammable liquids rules by the public 
regulation commission, see 59A-52-16 NMSA 1978 et seq. 


It is unlawful for any person to buy, sell, lease, trade or transfer from or to New Mexico residents at 
retail an automobile, which is manufactured or assembled commencing with the 1964 models, unless 
the vehicle is equipped with safety belts installed for use in the left front and right front seats. 


History: 1958 Comp., § 64-20-75, enacted by Laws: ° 


1963, ch. 30, § 1; recompiled as 1953 Comp., § 64-3- 
874, by Laws 1978, ch, 85, § 180. 


ANN OTATIONS 


No statutory duty to fasten seat belt under 
this section. Selgado v. Commercial .Warehouse. Co,, 
1975-NMCA-144, 88 N.M. 579, 544 P2d 719; Thomas 
v. Henson, 1984-NMCA- 118, 102° N.M. ‘417, 696 P.2d 
1010, aff'd in part and rev id in part on other grounds, 
1985-NMSC-010, 102 N.M, 326, 695 P.2d 476, 

Pickups and trucks within meaning of "automo- 
bile". — Pickups and trucks fall within the meaning of 
"motor vehicle" as used in the act's (Laws 1967, ch. 30, 
enacting this section and a section similar to 66-8-375 


NMSA '1978) title, and within the term "automobile" as 
used in the body of the act. 1967 Op. Att'y Gen. No, 67-134. 

Law reviews. — For comment, "Contributory Negli- 
gence - Failure to Use Automobile Seat Belts," see’9 Nat. 
Resources J. 110 (1969). 

For note, "The New Case for the ‘Seat Belt Defense' - 
Norwest Bank New Mexico, NA v. Chrysler Corporation," 
see 30 N.M.L. Rev. 403 (2000), 

Am, Jur, 2d, A.L.R. and C.J.S. references, — Auto- 
mobile occupant's failure to use seat-belt as negligence, 92 
A.L.R.8d 9. 

Nonuse of automobile seatbelts as evidence of compara- 
tive negligence, 95 A.L.R.8d 239. 

Liability under state law for injuries resulting from de- 
fective automobile seatbelt, - sighighh harness, or restraint 
system, 48A.L.R.5th'l. oo 

60 C.J.S. Motor Vehicles § 26. 


66-3-875. Safety belts; type and manner of installation. 


All safety belts required in Section 66-3-874 NMSA 1978 Shall be of a type and shall be iatalied 
in a manner approved by the division of motor vehicles, The division shall establish specifications 
and requirements for approved types of safety belts and attachments thereto, The division shall 


accept, as approved, all seat belt installations and the belts and anchors Prettag the Society of 


Automotive Engineers’ wala heh 


History 1953 Comp., § 64.3. 875, enacted by Lawe 
1978, ch. 35, § 181. | 


66-3-876 to 66-3-886, Repealed. 


Repeals. — Laws 1995, ch. 135, § 29 repealed: former 
66-3-876 through, 66-3-886; NMSA 1978, as.enacted by 


Laws 1968, ch. 296, §§ 1, 4, and 6 through 11, and Laws ~ 


- t . 


1978, ch. 35, §§ 182, 185, and 187 through 192, relating to 
the Vehicle Equipment Safety Compact, effective June 16, 
1995. For provisions of former sections, see the 1994 
NMSA, 1978 on NMOneSource.com. 


1978, ch. 36, 88 183 and 186, and as amended by Laws 


: : iar ionrt MIG! FGL ay G - he 
66-3-887. Slow-moving vehicle identification. | 
A. As used in this section, "slow-moving vehicle" means any vehicle which is ordinarily moved, 
operated or driven at a speed less than twenty-five miles an hour, 
B, .Each slow-moving vehicle moved, operated or driven ona highway which is open for vehicu- 
lar travel shall display a slow-moving Vehicle emblem or flashing amber light. The emblem is a 


flourescent [fluorescent] yellow-orange triangle measuring approximately sixteen and one-fourth 
inches horizontally and fourteen inches vertically, with truncated corners. Part of the area of the 
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emblem shall be a reflective border, one and three-fourths inches wide. The flourescent [fluores- 
cent] yellow-orange triangle is for daylight identification and the reflective border appears as a 
hollow red triangle when illuminated by headlights at night. Specifications for the emblem shall 
be approved by the director pursuant to Sections [Section] 66-3-838 NMSA 1978, and the director 
shall be guided by American Society of Automotive Engineers standards. 

C. The emblem shall be mounted on the center rear of each slow-moving vehicle, broad ‘base 
down, at the height of not less than two feet and not more than five feet above ground level, and in 
a plane parallel to the rear axle. The emblem shall be positioned so as to be entirely visible from a 
distance of five hundred feet or more, day or night. The emblem shall be kept clean and free from 
any material which might obscure its visibility. 

D. Use of the emblem is confined to slow-moving vehicles, and its use on any other tyne of vehi- 
cle or on any stationary object is prohibited. This section does not prohibit the use on slow-moving 
vehicles of red flags or lawful lighting devices in addition to the slow-moving vehicle emblem. 

E. No person shall sell, lease, rent or operate any slow-moving vehicle unless the slow-moving 
vehicle is equipped with a slow-moving vehicle emblem. 

F. Any person who violates any provision of this section is guilty of a’ misdemeanor. 


History: 1953 Comp., § 64-3-887, enacted by Laws For the penalty assessment for violation of this section, 
1978, ch. 35, § 193. see 66-8-116 NMSA 1978. 
Cross references; — For the penalty for misdemean- Bracketed material. — The bracketed material in 
ors, see 66-8-7 NMSA 1978. this section was inserted by the compiler and it is not part 
of the law. 


66-3-888. Airbag violations. 


A. Itis unlawful for a person to knowingly: 

(1) fail to install an airbag in a motor vehicle after representing to another person that the 
person will install an airbag in the motor vehicle; 

(2) install or reinstall a counterfeit or nonfunctional airbag in a motor vehicle; 

(3) import, manufacture or sell or offer for sale a counterfeit or nonfunctional airbag to be 
installed in a motor vehicle; 

(4) sell any device, install or reinstall in any vehicle any device or take any action that 
causes the vehicle's diagnostic system to inaccurately indicate that the vehicle is equipped with a 
functional airbag when a counterfeit airbag, nonfunctional airbag or no airbag is installed; 

(5) represent to another that a counterfeit or nonfunctional airbag is an original equip- 
ment manufacturer part; 

(6) intentionally alter an airbag i in a manner that causes the airbag to become a counter- 
feit or nonfunctional airbag or otherwise defective; 

(7) sell, lease or rent a motor vehicle that at the time of the sale, lease or rental has a coun- 
terfeit or shinee inane airbag installed; 

(8) rent or offer for hire a motor vehicle that is not equipped with airbags required to be in 
the motor vehicle by the applicable federal safety regulations for the make, model-and year of the 
vehicle; or 

(9) assist another in violating the provisions of this PLRsesu oR with the intent that the 
crime be committed. 

B. Whoever violates this section is guilty of a radeaneanae ind shall be sentenced pursuant to 
the provisions of Section 31-19-1 NMSA 1978. 

C. A violation of the provisions of this section that results in great bodily harm or death‘is a 
fourth degree felony, and the offender shall be sentenced pursuant to the Peet of Section 31- 
18-15 NMSA 1978. 

D. This section shall not apply to airbags, counterfeit airbags or are enttioael airbags in a mo- 
tor vehicle operated solely on a closed course or track. 

E. As used in this section: 

(1) "airbag" means a motor amar inflatable occupant restraint system or any component 
thereof that: 
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(a) operates in the event of a crash; and 
(b) is designed in accordance with federal motor vehicle adfoia! espana for the spe- 
cific make, model and year of the motor vehicle in which it is or willbe installed; 

(2) "counterfeit airbag" means a replacement airbag or any component thereof displaying 
a mark identical or similar to the genuine mark of a motor vehicle manufacturer without. authori- 
zation of the motor vehicle manufacturer; 

(3) "great bodily harm" means‘an injury to a person that creates a high probability of 
death, that causes serious disfigurement or that results in permanent or protracted loss or impair- 
ment of the function of any member or organ of the body; 

(4) "knowingly" or "known" means having actual knowledge of the violation; ind 

(5). "nonfunctional airbag" means a replacement airbag or;any corapiciesst thereof that: 

(a), was previously deployed or damaged; 

(b) has a fault,that was detected by the vehicle siceggatia system after the installa- 
tion procedure was completed; or 

(c) includes any part or object, such as a repaired niches cover, that is installed: ina 
motor vehicle in order to:mislead the owner or operator of the motor vehicle into, believing that a 
functional airbag has been installed. 


History: Laws 2015, ch. 43, § 1. Effective dates. — Laws 2015, ch. 48, § 2 made Laws 


2015, ch. 43, § 1 effective July 1, 2015. 
PART 10 
UNSAFE VEHICLES 


66-3-901. Vehicles without required equipment or in unsafe condition. 


A. A person shall not drive or move on any highway any motor vehicle, trailer, semitrailer or pole 
trailer or any combination thereof unless the equipment upon every vehicle,is in good, working order 
and adjustment as required in the Motor Vehicle Code and the vehicle is in such safe mechanical 
condition as not to endanger the driver or other occupant or any person upon the highway. 

B. A person who violates the provisions of this section is guilty of a penalty assessment misde- 
meanor. | ; 


History: 1953 Comp., § 64-3-901, enacted by Laws was breaking the law or had broken the law at the time he 
1978, ch. 35, § 194; 1985, ch. 46, § 1; 2018, ch. 74, § 34. was stopped, rendering the stop unconstitutional and the 
The 2018 amendment, effective July 1, 2018, provided resulting evidence inadmissible, the New Mexico supreme 
a penalty for a violation of this section, and made techni- court concluded that. the "good working order" require- 
cal changes; added new subsection: designation CA; and 4’ ment set out in § 66-3-901 NMSA 1978 does not require 
added Subsection B. equipment to function one hundred percent perfectly if it 
is suitable or functioning for its intended use, and that tail 
ANNOTATIONS lamps do not violate § 66-3-901 when they comply with 
Presumption owner knew or should have known the specific statutory equipment requirements set out in 
brakes were defective. —That appellee knew or should $$ 66-3-801 through 66-3-888 NMSA 1978. State v. Farish, 
have known of the defective condition of his brakes is 2021-NMSC-030, rev g 2018-NMCA-003, 410 P.8d 239. 
presumed in the first instance, and the appellee has the "Law reviews. — For article, "Transmogrification: State 
burden of proving lack of knowledge as a reasonable man and Federal Regulation of Automotive Air Pollution," see 
as a defense which would relieve him of the responsibil- 13 Nat. Resources J. 448 (1973). 
ity placed upon him by the statute. Ferran v. Jacquez, Am. Jur. 2d, A.L.R. and C.J.S. references, — 7A Am. 
1961-NMSC-072, 68 N.M. 367, 362 P.2d 519, Jur, 2d Automobiles and Highway Traffic §§ 202,779. 
"Good working order" construed. — Where defen- 60 C.J.S. Motor Vehicles § 26; 60A C.J.S. Motor Vehicles 
dant was charged with driving while intoxicated following § 260, as 772 ; 
a traffic stop based on a defective tail lamp, and where, at Validity of routine roadblock by state or local policy for 
trial, the law enforcement officer testified that defendant's purposes of discovery of driver's license, registration, and 
right tail lamp was "working properly" but the large upper safety violations, 116 A.L.R.5th 479. 
bulb in the left tail lamp was not illuminated, and where Authority of public official, whose duties or functions 
defendant argued that the officer did not have a reason- generally do not entail traffic stops, to effectuate traffic 
able suspicion to stop him because the facts and circum- stop of vehicle. 18 A.L.R.6th 519, ; 


stances of the case did not support a conclusion that he 
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PART 11 
-OFF-HIGHWAY MOTOR VEHICLES 


66-3-1001. Short title. 


Sections 66-3-1001 through 66-3-1016 [and 66-3-1017 through 66-3-1020] NMSA 1978 may be 


cited as the "Off-Highway Motor Vehicle Act". 


History: 1953 Comp., § 64-3-1001, enacted by Laws 
1978, ch. 35, § 197; 1985, ch. 189, § 1. 

Compiler's notes. — Laws 2005, ch. 325, §§ 19 to 22 
were enacted as new sections of the Off-Highway Motor 
Vehicle Act. They were compiled as 66-3-1017 to 66-83-1020 
NMSA 1978 by the compiler. The bracketed material in 


§ 66-3-1001 NMSA 1978 was added by the compiler and is 


not part.of the law. . 


66-3-1001.1. Definitions. 


As used in the Off-Highway Motor Vehicle Act: 


Cross references, — For restrictions on vehicle use 
damaging to wildlife reproduction, management or habi- 
tat, see 17-6-3,to 17-6-6 NMSA 1978, 


ANN OTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S, references. — Prod- 
ucts liability: All- Terrain vehicles (ATV's), 83 A.L.R.4th 70. 


A. ."board" means the off-highway motor vehicle advisory board; 
B. "department" means the department of game and fish; re 
C.. “division” means the motor vehicle division of the taxation and revenue department; 


D. "fund" means the trail safety fund; 


EK. "off-highway motor vehicle" means a motor vehicle Hecigded by the Pranariccirer for opera- 
tion exclusively off the highway or road and includes: 

(1) "all-terrain vehicle", which means a motor vehicle fifty inches or less in width, having 
an unladen dry weight of one thousand pounds or less, traveling on three or more low-pressure tires 
and having a seat designed to be straddled by the operator and handlebar-type steering control; 

(2) "off-highway motorcycle", which means a motor vehicle traveling on not more than 
two tires and having a seat destenes to be straddled by the operator and that has PARES 


steering control; 


(3) "snowmobile", which means a a vehicle dasioned for travel : on snow or ice antl 
steered and supported ih whole or in part by skis, belts, cleats, runners or low-pressure tires; 
(4) "recreational off-highway vehicle", which means.a motor vehicle designed for travel on 
four or more non-highway tires, for recreational use by. one.or more persons, and Having: 
(a) asteering wheel for steering control;. 


(b). non-straddle seating; 


_(c), maximum:speed capability greater than alstatavediees miles. per ai 


pounds; 


(d) gross vehicle weight rating no greater than, one thousand seven hundred fifty 


(e). less than eighty inches in overall width, exclusive of accessories; 


(f) engine displacement of less than. one thousand cubic centimeters; and. 
(g). identification by means of a seventeen-character vehicle identification number; or 
(5) by rule of the department, any other vehicles that may enter the market that fit the 
general profile of vehicles operated off the highway for recreational purposes; 
F, "staging area" means a parking lot, trailhead or other location to or from which an off- 
highway. motor vehicle) is transported so,that it may be’ placed into operation or removed from 


operations and 


G. "unpaved public roadway" means a dirt graveled street or road that'is constructed, sien 
and maintained for regular passenger-car use by. the general public. 


History: Laws 2005, ch. 325, § 1; 2009, ch. 58, § 1. 
The 2009 amendment, effective April 1, 2009, in Sub- 
section A, changed “safety" to "advisory"; added Subsection 


B; in Bahaected C, added "of the taxation and revenue de- 
partment"; and added Paragraphs (4) and (5) of Subsec- 


tion EB. 
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Temporary provisions. — Laws 2009, ch. 53, § 14, 
provided that on July 1, 2009, all records, personnel, ap- 
propriations, money, equipment, supplies and other prop- 
erty of the tourism department pursuant to administra- 
tion and enforcement of the Off-Highway Motor Vehicle 


66-3-1002. Repealed. 


Repeals. — Laws 1990, ch. 120, § 45 repealed 66-3-1002 
NMSA 1978, as amended by Laws 1985, ch. 189, § 2, re- 
lating to definitions, effective July 1, 1990. For provisions 


MOTOR VEHICLES 


66-3-1004 


Act shall be transferred to the department of game and 
fish and all contracts pursuant to the Off-Highway Motor 
Vehicle Act shall be binding and effective on the depart- 
ment of game and fish. 


of former section, see the 1989 NMSA 1978 on NMOne 
Source.com. For present comparable provisions, see 66-1- 
4,1 to 66-1-4.20 NMSA 1978. 


66-3-1003. Off-highway motor vehicles; registration. 


Unless exempted from the provisions of the Off-Highway Motor Vehicle Act, a person shall not 
operate an off-highway motor vehicle unless the off-highway motor vehicle has been registered in 
accordance with Chapter 66, Article 3 NMSA 1978. The owner shall affix the validating sticker as 


provided in Chapter 66, Article 3 NMSA 1978. 


History: 1953 Comp., § 64-3-1003, enacted by Laws 
1978, ch. 35, § 199; 1985, ch. 189, § 3; 1987, ch. 17, § 1; 
2005, ch. $25, § 2. 

The 2005 amendment, effective January 1, 2006, 
changed "motor vehicle" to "off-highway motor. vehicle"; 
deleted the provision of former Subsection A that an off- 
highway motor vehicle must be registered; deleted for- 
mer Subsection B, which provided for the application for 


66-3-1003.1. Recompiled. 


Recompilations. — Laws 2017, ch. 70, § 2 was errone- 
ously compiled-as 66-3-1003.1 NMSA 1978 and: has been 
recompiled as 66-3-424.36 NMSA, 1978 by the compiler. 


registration and certificate of title for off-highway motor 
vehicles; deleted. former Subsection C, which provided 
that the owner of the off-highway motor vehicle must affix 
the registration place; and provided that a person shall 
not operate an off-highway motor vehicle unless it has 
been registered and the owner has affixed the validating 
sticker in accordance with Chapter 66, Article 3 NMSA 
1978. 


66-3- 1004. Registration certificate and nonresident permit fees;' 
renewal; distribution of fees. 


Fees shall be’collected ited distributed as follows: 


A. the fees for registering an off-highway motor vehicle are: 
(1) seventeen dollars ($17.00) for each off-highway motor vehicle, of which five dollars 


($5.00) is appropriated to the division to defray the cost of making and issuing registration certifi- 
cates, validating stickers and nonresident permits for off-highway motor vehicles. The remaining 
twelve dollars ($12.00) shall be deposited in the motor vehicle suspense fund for distribution pur- 
suant to Section 66-6-23 NMSA 1978; and 
(2) an amount'determined by rule of the department not to exceed forty dollars ($40.00) for 
an off-highway user fee for each off-highway motor vehicle, which shall be distributed to the fund; 
B. upon a change of ownership, the new owner shall make application and pay registration 
fees of: 
(1) seventeen dollars ($17.00) in the same manner as provided by rules of the division for 
original registration; and 
(2) an amount determined by vale of the department not to exceed forty dollars ($40.00) for 
an off-highway user fee for each off-highway motor vehicle, which shall be distributed to the fund; 
C. except for an off-highway vehicle that is currently in compliance with another state's off- 
highway vehicle registration, user fee or similar law or rule demonstrated by certificate of reg- 
istration, permit or similar evidence, the fees for a nonresident permit of an off- highway : motor 
vehicle are either: 
(1) seventeen dollars ($17.00), of which five dollars ($5.00) is appropriated to the divi- 
sion to defray the cost of making and issuing registration certificates, validating stickers and 
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nonresident permits for off-highway motor vehicles. The remaining twelve dollars ($12.00) shall be 
deposited in the motor vehicle suspense fund for distribution pursuant to Section 66-6-23 NMSA 
1978, and an amount determined by rule of the department not to exceed forty dollars ($40.00) for 
each off-highway motor vehicle, which shall be distributed to the fund; or 
(2) seventeen dollars ($17.00) for a'ninety-day permit, of which five dollars ($5.00) is ap- 
propriated to the division to defray the cost of making and issuing registration certificates, vali- 
dating stickers and nonresident permits for off-highway motor vehiclés. The remaining twelve 
dollars ($12.00) shall be deposited in the motor vehicle suspense fund tof foetal pursuant to 
Section 66-6-23 NMSA 1978; 
D. except as provided in Paragraph (2) 4 Subsection C of this section, al nonresident permit 
shall be: : 
(1) good for two years after the bait in which the off-highway motor vehicle nonresident 
permit is issued; and 
(2) renewed every two years; 
HE. the off-highway user fee for each off-highway motor vehicle shall be paid upon obtaining 
and renewing each registration certificate or nonresident permit; 
F. duplicate registration certificates and nonresident permits shall be issued upon payment of 
a seven-dollar-fifty-cent ($7.50) fee, which is appropriated to the division to defray the cost of mak- 
ing and issuing duplicate registration certificates and nonresident permits for off-highway motor 
vehicles; 
G: a fee of one dollar ($1.00) on registration certificates and nonresident permits shall be col- 
lected for the litter control and beautification fund; and 
H. the department, in conjunction with other agencies and departments, may establish and 
maintain sites to collect fees and issue permits for residents and nonresidents. 


History: 1953 Comp., § 64-3-1004, enacted by Laws the a registration is valid for two years after the motor 
1978, ch. 35, § 200; 1985, ch. 189, § 4; 1987, ch. 17, § 2: vehicle:is registered and that each registration must. be 
2005, ch. 325, § 3; 2007, ch. 319, § 36; 2009, ch. 53, § 2. renewed every three years; added Subsection A(2) to pro- 

Cross references. — For payment in foreign currency vide that the fees include an amount determined by rule 
under the Motor Vehicle Code, see 66-6-36 NMSA 1978. of the tourism department not to exceed $30 for a user 

For the litter control and beautification fund, see 67-16- fee for each vehicle; increased the registration fee from 
14 NMSA 1978. $15 to $17 in Subsection B(1); added Subsection B(2) to 

The 2009: amendment, effective April 1, 2009, in ..__ provide that the fees include an amount determined by 
Paragraph (1) of Subsection A, added language that ap- * rule of the tourism department not to exceed $30 for a 
propriates $5.00 of the fee to the division and the second user fee for each vehicle; added Subsection C(1) through 
sentence; in Paragraph (2) of Subsection A, changed the (3) to provide for nonresident permit fees; added Subsec- 
amount from $30 to $40 and added "which shall be dis- tion D(1) and (2) to provide that registration certificates 
tributed to the fund"; in Paragraph (2) of Subsection B, are valid for two years and nonresident permits must be 
changed the amount from $30 to $40 and added "which renewed every two years; added Subsection E to provide 
shall be distributed to the fund"; deleted former Subsec- that the fees shall be paid upon obtaining and renewing 
tion:C that provided for fees for a nonresident permit; de- each registration certificate and nonresident permit; in- 
leted former Subsection D that provided for licensure for crease the fee for duplicate registration certificates and 
two years; added new Subsections C and D; in Subsection “nonresident permits from $1.00 to $7.50 in Subsection F; 
F, added the language that provided for the appropriation added Subsection G to provide a $1.00 fee for registration 
of a $7.50 fee to the division; and in Subsection H, deleted certificates and nonresident permits for the New Mexico 
references to the tourism department, the division and clean and beautiful program; and added Subsection H to 
the department of game and fish and added "other agen- provide that the tourism department, in conjunction with 
cies and departments". the department of game and fish, may establish sites to 

The 2007 amendment, effective June 15, 2007, collect fees and issue permits. 
changed "New Mexico clean and beautiful program" to ie 
"litter control and beautification fund". ANNOTATIONS 

The 2005 amendment, effective January 1, 2006, in- Am, Jur. 2d, A.L.R. and C.J.S, references. — 7A Am. 
creased the registration fee from $15 to $17 in Subsec- Jur, 2d Automobiles and Highway Traffic §§ 8, 63, 64. 
tion A(1); deleted the former provision of Subsection A 60 C.J.S. Motor Vehicles §§ 6, 136. 


66-3-1004.1. Repealed. 


Repeals. — Laws 2009, ch. 53, § 15 repealed 66-3- of former section, see the 2008 NMSA 1978 on NMOne 
1004.01 NMSA 1978, as enacted by Laws 2005, ch. 325, Source.com. 
§ 4, relating to fees, effective April 1, 2009. For provisions 


373 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


66-3-1005 : . MOTOR VEHICLES i 66-3-1006 


66- 3-1005. Exemptions. 


The provisions of the Off-Highway Motor Vehicle Act shall nat apply to persons who Apete ts off. 
highway motor vehicles on privately held lands or to off-highway motor vehicles that are: 

A. owned and operated-by an agency, or department of the United States, this state or a politi- 
cal. subdivision of this state; 

B.. operated exclusively on lands oy nei; ercpiiod that the paecieata tax or fee has 
been paid.in lieu of the motor vehicle registration fees; 

C. owned by nonresidents and used in this state only for raion and endorsed | competition 
purposes; provided that, the use is not.on a rental basis; 

D. brought into this state by manufacturers or distributors for wholesale purposes and_not 
used for demonstrations; 

E. in the possession of dealers as asia trade and not nif for demonstration purposes; 

F. farm tractors, as defined in Section 66-1-4.6 NMSA 1978, special mobile equipment, as de- 
fined. in Section 66-1-4.16 NMSA 1978, or off-highway motor vehicles being used for agricultural 
operations; or 

G. used exclusively on private closed courses, whether owned by the alae or another per- 
son; provided that, if applicable, the excise tax and registration fees\have been paid and are 
current. . 


History: 1953 Bo § 64-38-1005, enacted by Laws __ ._ vehicle was owned by a nonresident provided the use :was 
1978, ch. 35, § 201; 1985, ch. 189, § 5; 2005, ch. 325,85. _— for competition and did not exceed fifteen days and was 

The 2005 amendment, effective January 1, 2006, pro- ‘not a rental vehicle; added Subsection C to provide an 
vided an exemption for a person who operates off-highway exemption if the off-highway motor vehicle is owned by 
motor vehicles on privately held lands; deleted the former .@ nonresident and used only for organized and endorsed 
exemption if the off-highway motor vehicle was operated competition and is not a rental; provided an exemption in 
on lands privately held by the owner of the vehicle; pro- Subsection F for off-highway motor vehicles used for agri- 
vided an exemption in Subsection B for an off-highway ‘cultural operations; and added Subsection G to provide an 
motor vehicle that is operated on lands privately held exemption if the off-highway motor vehicle is used in pri- 
provided that the appropriate tax or fee has been paid vate closed courses provided the a arch vax tend fees 
in lieu of the motor vehicle registration fees; deleted for- have been “hel 


mer exemption in Subsection C if the off-highway motor 


66-3-1006. Grounds for refusing registration or certificate of title. 


The division may refuse registration or issuance of a certificate of Hitle, or any transfer of a reg 
istration certificate if: 

A. the division has reasonable grounds to believe that the dpbteaerae contains any falsé or 
fraudulent statement or that the applicant has failed to furnish the required information or.rea- 
sonable additional information requested by the division or that the applicant is not entitled tothe 
issuance of a certificate of title or registration certificate of the off- highway motor vehicle under 
the Motor Vehicle Code [66-1-1 NMSA 1978] or laws of this state;.. . 

B. the division has reasonable grounds to believe that the off- hiphway motor vehicle is stolen 
or embezzled or that the granting of'a registration certificate or the issuance of a certificate of title 
would constitute a fraud against the sith owner or other Por having a valid lien upon. the 
off-highway motor vehicle; | 

C. the division has reasonable Be chile to believe that a nonresident SppHcane? is not entitled to 
registration issuance under the laws of the nonresident applicanta state of residence; «. 

D,. the required fees have not been paid; or 

EK. the motor vehicle excise tax has not been paid HiiFetEelit to ChApter rp Article 14 NMSA 
1978. 


History: 1953 Comp., § 64-3-1006, enacted by Laws division has reasonable grounds to believe the application 
1978, ch. 35, § 202; 1985, ch. 189, § 6; 2005, ch. 325, § 6. contains false or fraudulent statements or the applicant 
Cross references, — For fraudulent applications, see has failed to provide all information or the applicant is not 
66-8-1 NMSA 1978. entitled to issuance of a certificate of title or registration 
The 2005 amendment, effective January 1, 2006, of the off-highway motor vehicle under the Motor Vehicle 
provided in Subsection A that the division may refuse Code; added Subsection C to provide that the division may 
registration or a certificate of title or registration if the refuse registration or a certificate of title or registration 
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if the division has reasonable grounds to believe a non- ANNOTATIONS 

resident applicant is not entitle to registration under the 

laws of the nonresident's state of residence; and provided Am. Jur. 2d, A.L.R. and CWS. ‘references. — 60 
in Subsection E that the division may refuse registration C.J.S, Motor Vehicles § 100. 


or a certificate of title or registration if the tax has not 
been paid pursuant to Chapter 7, Article 14, NMSA 1978. 


66-3-1007. Evidentiary value of certificate of title. 


A certificate of title issued by the division for an off-highway motor vehicle shall be received as 
prima facie evidence of the ownership of the off-highway motor vehicle named in the certificate 
and as prima facie evidence of all liens and encumbrances against the off-highway motor vehicle 
appearing on the certificate. 


History: 1953 Comp., § 64-3-1007, enacted by Laws The 2005 amendment, effective January 4 2006, 
1978, ch. 35, § 203; 1985, ch. 189, § 7; 2005, ch. 325, § 7. changed "motor vehicle" to "off-highway motor vehicle", 


66-3-1008. Validating stickers to be furnished by division. 


The division, upon registering an off-highway motor vehicle, shall issue to the owner gas Me 
stickers as provided in Section 66-3- id NMSA 1978, 


History: 1953 Comp., § 64-38-1008, enacted by Laws ANNOTATIONS 
1978, ch. 35, § 204; 1985, ch. 189, § 8; 2005, ch. 325, § 8. 
The 2008 amendment, i ffactive. January L 2006, Am. Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 


provided that upon registration of off-highway motor ve- 


Jur. 2d Automobiles and Highway Traffic § 54. 
hicles, the division shall issue validating stickers. 


60 C.J.S, Motor Vehicles § 106, 


66-3-1009. Repealed. 


Repeals. — Laws 1991, ch. 160, § 22 repealed 66-3- July 1, 1991. For provisions of former section, see the 1990 
1009 NMSA. 1978, as enacted by Laws 1978, ch. 35, § 205, NMSA 1978 on NMOneSource,com, 
relating to dealer demonstration certificates, effective 


66-3-1010. Licensing. 


Drivers of off-highway motor vehicles are not required to be licensed. | 


History: 1953 Comp., § 64-3-1010, enacted by Laws 
1978, ch. 35, § 206; 1985, ch. 189, § 10. 


66-3-1010.1. Off-highway motor vehicle safety training organization; 
approval and certification. 


A. An off-highway motor vehicle safety training organization that offers and conducts an off- 
highway motor vehicle safety training course shall be approved and certified by the department. 
Applicants for approval and certification shall submit an application to the department for consid- 
eration. 

B. The department may approve and certify an organization that meets the minimum criteria 
established by the department for an off-highway motor vehicle safety training bl htt Hach 
approval and certification shall be renewed annually. 


History: Laws 2005, ch. 325, § 9; 2009, ch. 53, § 3. The 2009 amendment, effective April 1, 2009, changed 
"board" to "department", 
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66-3-1010.2. Off-highway motor vehicle safety permit; nied ion cl tnaslne 
issuance. 


A person under the age of ainlitivdn shall be required to successfully complete an off-highway 
motor vehicle safety training course for which the person shall have parental permission. The 
course shall be conducted by an off-highway motor vehicle safety training organization that is ap- 
proved and certified by the department, Upon successful completion of the course, the person shall 
receive an off-highway motor vehicle See vars) issued by the organization. 


Hisiory: Laws 2005, ch. 325, § 10; Laws 2009, ars . The 2009 amendment, effective April 1, 2009, changed 
53, § 4 "board" to "department". 


66-3-1010.3. Operation and equipment; safety requirements. 


A: A person shall not operate an off-highway motor vehicle: 

(1) in acareless, reckless or pegtaen manner so as to endanger the person or pnoneete of 
another; 

(2) while under ia influence of amiahke liquor or drugs « as provided by ina 66-8- 
102 NMSA 1978; 

(3) while in pursuit of on with intent to hunt or take a species of animal or bird protected 
by law unless otherwise authorized by the state game commission; 

(4) in pursuit of or harassment of livestock in-any manner that negatively affects the live- 
stock's condition; _ 

(5) . on or within an earthen tank or other structure meant to water livestock or wildlife, 
unless the off-highway motor vehicle is on a route designated by the landowner or land manage- 
ment agency as an off-highway motor vehicle route; 

(6) in a manner that has a direct negative effect on or interferes with persons engaged i in 
agricultural practices; 

(7). in:excess of ten miles per hour within two hundred feet of a business, animal shelter, 
horseback rider, bicyclist, pedestrian, livestock or occupied dwelling, unless the person operates 
the vehicle on a closed course or track or a public roadway; 

(8) unless in possession of the person's registration certificate or nonresident permit; 

(9) unless the vehicle is equipped with a spark arrester approved by the United States for- 
est service; provided that a snowmobile is exempt from this provision; 

(10) when conditions such as darkness limit visibility to five hundred feet or less, unless 
the vehicle is equipped with: 

(a) one or more headlights of sufficient candlepower to light objects at a distance of 
one hundred fifty feet; and 

(b) at least one taillight of sufficient intensity to exhibit a red or amber a at a dis- 
tance of:two hundred: feet under normal atmospheric conditions; 

(11) that produces noise that exceeds ninety-six decibels when measured using test proce- 
dures established by the society of automotive engineers pursuant to standard J-1287; or 

(12), where off-highway motor vehicle traffic is prohibited under local, state or rie 
rules or regulations. 

B. A person under the age of eighteen shall not operate an frail hue maton be Ra 

(1) or ride upon an off-highway motor vehicle without wearing eye protection and a safety 
helmet:that is securely fastened in a normal manner as headgear and that meets the pe mi pinc 
established by the department; ; 

(2) without an off-highway motor vehicle safety permit; or 

(3) while carrying a passenger. 

C. A person under the age of eighteen but at least ten years of age shall not operate an off- 
highway motor vehicle unless the person is visually supervised at all times by a parent, legal 
guardian or a person over the age of eighteen who has a valid driver's license. This subsection 
shall not apply to a person who is at least: 
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(1). thirteen years of age and has a valid motorcycle license and off-highway motor vehicle 


safety permit; or 


(2) fifteen years of age and has a valid driver's license, inatinichionht psartrnit or provisional 
license and off-highway motor vehicle safety permit. 
D. A person under the age of ten shall not operate an off- Hipiittayy motor vehicle unless: 
(1) the all-terrain vehicle or recreational off-highway vehicle is an age- ai aa size-fit 


vehicle established by rule of the department; and 


(2) the person is visually supervised at all times by a parent, legal piandinn or fnsitat wee 
of a safety training course certified by the department. 

E. An off-highway motor vehicle shall not be sold or offered for sale if the vehicle produces 
noise that exceeds ninety-six decibels when measured using test procedures established by the 
society of automotive engineers pursuant to standard J+1287. This subsection shall not apply to an 
off-highway motor vehicle that is sold or offered for sale only for organized competition. 


Hs 


History: ara 2005, ch. 325, § 1s: 2009, ch. 58, § 5; | | 


2017, ch. 70, § 3. 

The 2017 amendment, effective July 1, 2017, ex- 
empted the operation of an off-highway vehicle when op- 
erated-on a public roadway from the prohibition of oper- 
ating off- highway motor vehicles in excess of ten miles 
per hour within two hundred feet of a business, animal 
shelter, horseback rider, bicyclist; pedestrian, livestock or 
oceupied dwelling; and in Subsection A, Paragraph A(7), 
after "course or track", added "or a public roadway". 


The 2009 amendment, effective April 1, 2009; added 
Paragraphs (4), (5) and (6) of Subsection A; added "live- 
stock" in Paragraph (7) of Subparagraph A; added Para- 
graph (12) of Subsection A; in Subsection B, changed 
"board" to "department"; in Subsection D, changed "board" 
to "department"; in Paragraph (1) of Subsection D, added 
"or recreational off-highway vehicle"; and deleted former 
Subsection E that provided that Subsections C and D did 
not apply to persons who are part: of an organized tour. 


66-3-1010.4. Safety helmet; civil liability. 


Failure by a passenger. or driver to use a safety helmet while on an off-highway motor vehicle 
shall not in any instance constitute fault or negligence and shall not limit or apportion damages. 


History: Laws 2005, ch, 325, § 12. 


Effective dates, — Laws 2005, ch. 325, § 26 made this 
section effective January 1, 2006. 


66-3-1010.5. Requirements of dealers to distribute safety information. 


A dealer selling off-highway motor vehicles shall distribute information provided by the depart- 
ment to off-highway motor vehicle purchasers on state laws, environmental and cultural consid- 
erations, customs, safety requirements, training programs, operating characteristics and potential 
risk of injury associated with off-highway motor vehicles. : 


History: Laws 2005, ch. 325, § 13; 2009, ch. 53, § 6. 
The 2009 amendment, effective April 1, 2009, deleted 
"recommended by the board" and added "provided by the 


department", and added "environmental and cultural con- 
siderations, customs”, 


66-3-101 1. Operation on streets or highways; prohibited areas. 


A., A person shall not operate an. off- highway motor vehicle on any: 
(1) limited access highway or freeway at any time; or 


(2) paved street or highway except as provided in Subsection B, C, D or E of this section. 

B,. Off-highway motor vehicles may cross streets or highways, except limited access highways 
or freeways, if the crossings are made after coming to a complete stop prior to entering the road- 
way. Off- highway motor vehicles shall yield the right of way to oncoming traffic and shall begin a 
crossing only when it can be executed safely and then cross in the most direct manner as close.to 
a perpendicular angle as possible. 

C. If authorized by ordinance or resolution of a local authority or the state transportation com- 
mission, a recreational off-highway vehicle or an all-terrain vehicle may be operated on a paved 
street or highway owned and controlled by the authorizing entity if: 
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(1) the vehicle has one or more headlights and one or more taillights that comply with the 
Off-Highway Motor Vehicle Act; 

(2) the vehicle has brakes, mirrors and mufflers; 

(8) the operator has valid driver's licenses or permits as required under the Motor Vehicle 
Code and off-highway motor vehicle safety permits as ose under the Off-Highway Motor Ve- 
hicle Act; 

(4) the operator is insured in compliance with the provisions of the Mandatory Financial 
Responsibility Act [Sections 66-5-201 through 66-5-239 NMSA 1978]; — 

(5) the operator of the vehicle is — eye protection that complies with the Off-Highway 
Motor Vehicle Act; and 

(6). if the operator is under eighteen years of age, the operator is wearing a’safety helmet 
that complies with the Off-Highway Motor Vehicle Act. 

D. Except for sections of the Motor Vehicle Code that are in conflict with the licensing and 
equipment requirements of the Off-Highway Motor Vehicle Act, any operator using an off-highway 
motor vehicle on a paved street or highway shall be subject to the requirements and penalties for 
operators of moving and parked vehicles under the Motor Vehicle Code. 

E. By ordinance or resolution, a local authority or state transportation commission may es- 
tablish separate speed limits and operating restrictions for off-highway vehicles where they are 
authorized to operate on paved streets or highways pursuant to Subsection C of this section. 

F. A person shall not operate an off-highway motor vehicle on state game commission-owned, 
-controlled or -administered land except as specifically allowed pursuant to Chapter 17, Article 6 
NMSA 1978. 

G. A person shall not operate an off-highway motor vehicle on land owned, controlled or ad- 
ministered by the state parks division of the energy, minerals and natural resources department, 
pursuant to Chapter 16, Article 2 NMSA 1978, except in areas designated by and permitted by 
rules adopted by the secretary of energy, minerals and natural resources. 

H. Unless authorized, a person shall not: 

(1) remove, deface or destroy any official sign installed by a state, federal, local or private 
land management agency; or 
(2) install any off-highway motor vehicle-related sign. 


History: 1953 Comp., § 64-42-11, enacted by Laws "that", deleted "comply" and.added "complies"; and added 
1975, ch. 240, § 11; recompiled as 1958 Comp., § 64-3- a new Subsection D and redesignated the succeeding sub- 
1011, by Laws 1978, ch. 35, § 207; 1985, ch. 189, § 11; sections accordingly, 

2005, ch. 325, § 14; 2009, ch. 58, § 7; 2016, ch. 91, § 1; The 2016 amendment, effective May 18, 2016, al- 
2017, ch. 70, § 4. lowed recreational off-highway and all-terrain vehicles to 

Cross references, — For controlled access highways be driven.on streets, roads and highways if authorized by 
generally, see 67-11-1 NMSA 1978 et seq. _ local ordinance or resolution, and allowed local authori- 

The 2017 amendment, effective July 1, 2017, removed ties or the state transportation commission to establish 
the requirement that a helmet be used by adults driving separate speed limits and operating restrictions for off- 
or riding off-highway vehicles on paved roads, limited the highway vehicles; in Subsection A, Paragraph (2), deleted 
requirement to operators under eighteen years of age, and "any", and after "Subsection B", added "C or D"; and added 
provided that any operator using an off-highway motor new Subsections C and D, and redesignated the succeed- 
vehicle on a paved street or highway shall be subject to ing subsections accordingly. 
the requirements and penalties of the Motor Vehicle Code; The 2009 amendment, effective April 1, 2009, added 
in Subsection A, Paragraph A(2), after "B, C", deleted "or", _ Subsection E. 
and after "D", added "or E"; in Subsection C, Paragraph The 2005 amendment, effective January 1, 2006, 
C(8), after "operator has", deleted "a", after "valid driv- added Subsection A(2) to provide that a person shall not 
er's", deleted "license, instruction seit or provisional operate an off-highway motor vehicle on a paves street or 
license and an off-highway motor vehicle safety permit" highway except as,provided in Subsection 'B; provided in 
and added "licenses or permits as required under the Mo- Subsection B that an off-highway motor vehicle may not 
tor Vehicle Code and off-highway motor vehicle safety cross a limited access highway or freeway; added Subsec- 
permits as required under the Off-Highway Motor Vehicle ~ tion C to provide that a person shall not operate an off- 
Act", in-Paragraph C(5), after-"vehicle is", deleted, "wear- highway motor vehicle on state game commission land 
ing" and added "using", and after "protection", deleted except as allowed in Chapter 17, Article'6 NMSA 1978; 
"and" and added "that complies with the Off-Highway Mo- and added Subsection D to provide that a person shall not 
tor Vehicle Act; and", added paragraph designation "(6)", operate an off-highway motor vehicle on state park land 


and in Paragraph C(6), added "if the operator is under except on designated and permitted areas. 
eighteen years of age, the operator is wearing", and after 
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66-3-1012. Driving of off-highway motor vehicles adjacent to highway. 


A. Off-highway motor vehicles issued a validating sticker or nonresident permit may be driven 
adjacent to a highway, yielding to all vehicles entering or exiting the highway, in a manner so as 
not to interfere with traffic upon the highway, only for the purpose of gaining access to or return- 
ing from areas designed for the operation of off-highway motor vehicles by the shortest possible 
route and when no other route is available or when the area adjacent to a highway is being used as 
a staging area. Such use must occur between the highway and fencing that separates the highway 
from private or public lands. 

B. When snow conditions permit, an off-highway motor vehicle may be operated on the right- 
hand side of a highway, parallel, but not closer than ten feet, to the inside of the plow bank. 


History: 1953 Comp., § 64-3-1012, enacted by Laws exiting the highway, only for the purpose of gaining ac- 
1978, ch. 35, § 208; 1985, ch. 189, § 12; 2005, ch. 325, cess to designated off-highway motor vehicle areas by the 
§ 15. . shortest possible route when no other route is available 

The 2005 amendment, effective January 1, 2006, de- or when the area adjacent to a highway is used as a stag- 
leted the former provision that an off-highway motor ve- ing area and that the use must occur between the high- 
hicle issued a registration plate could’ be moved by non way and fencing that separates the highway from private 
mechanical means adjacent to a highway; provided in or public lands; and added Subsection B to provide that 
Subsection A that an off-highway motor vehicle issued a when snow conditions permit an off-highway motor vehi- 
validating sticker or nonresident permit may be driven cle may be operated on the right-hand side of the highway, 
adjacent to a highway, yielding to all vehicles entering or not closer than ten feet to the inside of the plow bank. 


66-3-1013. Liability; local registration prohibited. 


A. A landowner shall not be held liable for damages arising out of off-highway motor vehicle- 
related accidents or injuries occurring on the landowner's lands in which the landowner is not 
directly involved unless the entry on the lands is subject to payment of a fee. 

B. Itis unlawful to operate an off-highway motor vehicle on private lands or roads except with 
the express permission of the landowner or leaseholder of the lands. 


History: 1953 Comp., § 64-42-13, enacted by Laws This section does not confer recreational usage 
1975, ch. 240, § 13; recompiled as 1953 Comp., § 64-3- immunity on government landowners. Martin v. Mid- 
1013, by Laws 1978, ch. 35, § 209; 1985, ch. 189, § 13; dle Rio Grande Conservancy Dist., 2008-NMCA-151, 145 
2005, ch. 325, § 16. N.M. 151, 194 P.3d 766. 

Compiler's notes. — As enacted, this section con- Exception for willful or malicious conduct. — The 
tained a section heading which read "Liability; local regis- words "directly:involved" in this provision refer to "will- 
tration prohibited". ful" or "malicious" conduct by landowners proximately 

The 2005 amendment, effective January 1, 2006, pro- causing injury to individuals who have entered upon 
vided in Subsection B that it is unlawful to operate an off- their property. Summary judgment against plaintiff was 
highway vehicle on private roads without the agree therefore proper when there were no facts indicating 
of the landowner or leaseholder of the land. that defendants' actions causing plaintiffs injury were 

"willful" or "malicious" in nature. Matthews v. State, 
ANNOTATIONS '1991-NMCA-116, 113 N.M. 291, 825 P.2d 224, 
Equal Protection Clause considerations. — The Utter disregard for consequences, — If a landowner 


. performs intentional acts "in utter disregard for the con- 


ion of off-hi otorcycles is a potentially dan- : ‘ : 
ee ee sequences," the landowner is not entitled to immunity. 


gerous activity and the singling out of these vehicles in 


Section 66-3-1013 NMSA 1978 is not precluded by the When a defendant claims immunity, plaintiffs are there- 
Equal Protection Clause, Vandolsen v. Constructors, Inc., cn not lt * Se acre Seria & purpose 

: . 'M. 8 P2 den o harm in order to rebut the claim. Rivero v. Lovington 
ein me Sass aie nea sit Sip nae canbe Country Club, Inc., 1997-NMCA-114, 124 N.M. 273, 949 


P.2d 287. 


66-3-1014. Accidents and accident reports. 


The driver of an off-highway motor vehicle involved in an accident resulting in injuries to or the 
death of a person or resulting in damage to public or private property to the extent of five hundred 
dollars ($500) or more shall immediately notify a law enforcement agency of the accident and the 
facts relating to the accident. If the driver is under the age of eighteen, the driver's parent or legal 
guardian shall immediately notify a law enforcement agency of the accident and the facts relating 
to the accident. 
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History: 1953 Comp., § 64-42-14, enacted by Laws ~ 


1975, ch, 240, § 14; recompiled as 1953 Comp.,, § 64-3- 
1014, by Laws 1978, ch, 35, § 210; 1985, ch. 189, § 14; 
2005, ch. 325, § 17. 

The 2005 amendment, effective January 1, 2006, in- 
creased; the minimum amount of property damage that 
requires an accident report from $50 to $500 or more; pro- 
vided that if the driver is under the age of eighteen, the 


66-3-1015. Enforcement. 


MOTOR VEHICLES 


66-3-1017 


- driver's parent or legal guardian’shall immediately notify 


a law enforcement agency of the accident and the facts 
relating to the accident. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.8. references. — Prod- 
ucts liability; All- Terrain vehicles (ATV's), 83 A.L.R.4th 70. 


Pith. 


A wildlife conservation officer, state police officer or peace officer of this state or any of its politi- 
cal subdivisions, upon displaying the officer's badge of office, has the authority to enforce the provi- 
sions of the Off-Highway Motor Vehicle Act and may: , 

A. \ require an off-highway motor vehicle operator to produce: | 

(1) the registration certificate or nonresident permit; 

(2) proof of successful completion of an off-highway motor vehicle training course con- 
ducted by an off-highway safety training organization approved and certified by the department, 
when required by Section 66-3-1010.2 NMSA 1978; and 

(3) the personal identification of the operator; and 

B.. issue citations for violations of the provisions of the Off-Highway Motor Vehicle Act. 


History: 1953 Comp., § 64-3-1015, enacted by Laws 
1978, ch. 35, § 211; 1985, ch. 189, § 15; 2005, ch. 825, 
§ 18; 2009, ch. 53, § 8. 

Cross references. — For the powers of the wildlife 
conservation officers, see 1'77-2-46 NMSA 1978, 

The 2009 amendment, effective April 1, 2009, in Para- 
graph (2) of Subsection A, changed "board" to "department". 


66-3-1016. Repealed. 


Repeals. — Laws 2009, ch. 53, § 15 repealed 66-3-1016 
NMSA 1978, as enacted’by Laws 1978, ch! 35, § 212, re- 
lating to penalties, effective April 1, 2009. For provisions 


The 2005 amendment, effective January 1, 2006, pro- 
vided in Subsection A(2) that an officer may require an 
operator to produce the nonresident permit and added 
Subsection A(2).to provide that an officer may require the 
operator to produce proof of completion of an off-highway 
motor vehicle training course. 


of former section, see the 2008 NMSA 1978 on NMOne 
Source.com. 


66-3-1017. Off-highway motor vehicle advisory board created; members; 


compensation. 


A. The "off-highway motor vehicle advisory board" is created to advise the department on mat- 
ters related to administration of the Off-Highway Motor Vehicle Act. The board shall consist of the 
following seven members appointed by the governor: 

(1) :one-landowner living near a national forest or bureau of land management. property 
that is used extensively for recreational off-highway vehicle activity; 


industry; 


(5) one hunter or angler; 


(2), one producer or one grazing permittee on public lands from the farming or livestock 


(3) one person from the off-highway motor vehicle industry; 
(4) one off-highway motor vehicle user; 


(6) one quiet recreationalist, such as a hiker, backpacker, birdwatcher, equestrian, moun- 
tain biker, rock climber or archaeological enthusiast; and 
(7) one member with expertise in injury prevention or treatment. 
B, The board shall select.a chair and a vice chair, 
C.. The board shall meet at the call of the chair but not less than twice annually. 


D. . Members shall be appointed to staggered terms of two years each; provided that no more 
than four terms expire in-any one year. The board members shall select by lot four members to 
serve initial terms of three years each. A vacancy shall be filled by appointment of the governor 
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for the remainder of the unexpired term. Members of the board shall be entitled to reimbursement 
awl to the Per Diem and Mileage Act [10-8-1 NMSA is 


History: Laws 2005, ch. 325, § 19; 2009, ch. 58, § 9. vehicle safety nally deleted former Subsection'C, which 


Compiler's notes. — Laws 2005, ch. 325, § 19 enacted provided for calling meetings, a quorum and majority vote 
this section as a new section of the Off-Highway Motor of a quorum for approval of board action; deleted former 
Vehicle Act, § 66-3-1001 NMSA 1978. Subsection D, which provided for’ staggered terms of board 

The 2009 amendment, effective April 1, 2009, deleted members; deleted former Subsection E, which provided 
former Subsection A that. created the off-highway motor for reimbursement of appointed members for attending 
vehicle safety board; deleted former Subsection B, which meetings; and added Subsections, A, B, C and D. 


provided for the organization of the off-highway motor 


66-3-1018. Department; powers and duties. 


A. The department shall cooperate with appropriate federal agencies, public and private or- 
ganizations and corporations and local government units to implement the hi ee et: of the Off- 
Highway Motor Vehicle Act. 

B. The department: , 

(1) shall accept and evaluate all applications for approval and eartin atin of an off- 
highway motor vehicle safety training organization and approve and certify those that meet the 
minimum criteria; 

(2) shall notify the division of the off-highway motor vehicle safety training organizations 
that have received approval and certification; 

(3) shall establish and revise as appropriate minimum criteria to approve and certify an 
off-highway motor vehicle safety training organization. The criteria shall include requirements for 
curriculum and materials for: 

(a) training instructors to teach off-highway motor vehicle safety; ' 

(b) training the public about off-highway motor vehicle safety and age-appropriate 
size-fit use of off-highway motor vehicles; and 

(c) teaching responsible use of off- highway motor vehicles with respect to environ- 
mental considerations, private property restrictions, agricultural and rural lifestyles and cultural 
considerations, off-highway motor vehicle operating laws and prohibitions against operating off- 
highway motor vehicles under the influence of alcohol or drugs; 

(4) shall implement a state off-highway motor vehicle safety training and certification pro- 
gram, 

(5) shall adopt and promulgate rules regarding the: 

(a) age- appropriate size-fit use a all terrain vehicles or recreational off- highway mo- 
tor vehicles; 
(b) acceptance or accreditation of instruction or safety courses provided by other 
states; and 
(c) standards covering the specifications of eye protection and safety helmets; 

(6) may recommend, with public participation and input, off-highway motor vehicle park, 
facility and trail locations to the state, county, tribal or local governing body or private entity that 
owns or administers the land upon which the park, facility or trail is located. The department 
shall establish criteria to recommend locations that include consideration of off-highway motor 
vehicle operating laws and effects on: 

(a) wildlife and the environment; 

(b) adjacent state, county, federal, tribal and private property; 

(c) other recreational and nonrecreational uses on the same or adjacent lands; and 
(d) archaeological, cultural and historic resources and customs; 

(7) shall recommend restoration or, if deemed necessary, closure of off-highway motor ve- 
hicle tracks or trails to the state, county, tribal or local governing body or private entity that owns 
or administers the land upon which the tracks or trails are located if they pose significant or ir- 
reversible environmental damage, a danger to users or a public nuisance as determined by the 
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department. The department shall consider the construction of alternative tracks or trails as part 
of the closure process; 

(8) shall accept and evaluate all applications for grants froth the fund for iiplementation 
of the provisions of the Off-Highway Motor Vehicle Act. The department shall -ponsioweiee criteria for 
grants from the fund that include consideration of the: | 

(a) applicant's financial and legal status; 

(b).: applicant's management plan, including specific measures ite avoid or minimize 
environmental damage to public and private lands and danger to users and spectators; 

(c) operating budget for the park, trail, facility or staging area; 

(d) availability of matching funds; and 

(e) public participation and input; 

(9) shall certify tour guides; 

(10) shall prepare a management plan that Beate the purposes of the Off-Highway 
Motor Vehicle Act in a cost-effective. manner and relies on existing agencies’ available funding with 

specific qualifications for program implementation, which shall include joint powers agreements 
with the department of public safety and other law enforcement agencies for law enforcement and 
other agencies as appropriate for carrying out the provisions of the Off-Highway Motor Vehicle Act; 

(11). shall develop and implement an overall enforcement strategy for the entire state that 
includes: 

(a) cooperation with federal, state and local law enforcement agencies to provide 
training and educational materials related to off-highway motor vehicle use;, 

(b) coordination efforts related. to off-highway motor vehicle use with participating 
law enforcement agencies; 

(c) developing strategies for addressing and mininizing ipiparks on farmers aut 
ranchers in rural agricultural areas, on hunters and anglers and on non-motorized recreational- 
ists by off-highway motor vehicle use; and 

(d) using law enforcement DUI-type "blitzes" in heavily used areas, staging areas or 
other problem areas; ,., 

(12). shall, develop and implement an overall educational strategy for the entire state that: 

(a) .incorporates. materials developed by the United States department of agriculture 
forest service program that teaches trail etiquette and respect. for natural resources; 

(b). includes the development of New Mexico-specific written, video or other educa- 
tional materials and educational programs that address the impact of off-highway motor vehicles 
on traditional living culture, agricultural land and private property; and 

(c) , includes the development and maintenance of a web site containing rules and regu- 
lations, safety information and educational material relating to resource protection and the impact 
of off-highway motor vehicles on traditional living culture, agricultural land and historical sites; 

(13) shall develop an overall strategy for phased implementation of an information system 
to track information, such as use patterns, injury data, ecological data, natural resource data and 
data relating to the impact of off-highway motor vehicles on traditional living culture and on agri- 
cultural land. The strategy shall include; 

(a) identification and implementation of appropriate data collecting mechanisms, 
such as a toll-free number or a web-based data collecting process; and 

(b) development of an information system program capable of interfacing with exist- 
ing government and private databases or other information systems; 

(14) may implement noise enforcement by the testing of sound levels of off-highway motor 
vehicles at the time of registration and equip law enforcement officers with sound meters for field 
testing of sound levels; 

(15). may contract with government or quasi-government agencies to conduct analysis of 
the impact of off-highway motor vehicle use on forests, rangeland and other natural resources and 
use the data obtained to make recommendations to the appropriate land management agency; 

(16) shall review the definition of "off-highway motor vehicle" as needed to include new 
classes of off-highway motor vehicles as they become available in the marketplace; 
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(17) shall, in cooperation with the division, determine the size, composition, attachment 
mechanism, letter or number height and other properties of off-highway motor vehicle identifica- 
tion. This identification may be a traditional license plate, stick-on lettering as used for boat iden- 
tification or another form of identification that is visible and readable; . 

(18) shall present its semiannual plans and progress to the advisory board for the board's 
input and response; and 

(19) may collaborate with the Me rcopriste land agencies to develop criteria for signage re- 
lating to off-road motor vehicle use, including the size, visibility, graphics and frequency of signage. 


History: Laws 2005, ch. 325, § 20; 2009, ch. 53, § 10. or recreational"; in Subparagraph (d) of Paragraph (6) of 
The 2009 amendment, effective April 1, 2009, changed Subsection B, added "and customs";°in Paragraph (8) of 
"board" to "department"; in Subparagraph (c) of Paragraph Subsection B, deleted "and make recommendations to the 
(3) of Subsection B, added "agricultural and rural lifestyles tourism department" and added "for implementation of 
and cultural considerations"; in Paragraph (4) of Subsec- the provisions of the Off-Highway Motor Vehicle Act"; and 


tion B, deleted "by January 1, 2007"; in Subparagraph (a) of added Paragraphs (10) through (19) of Subsection B. 
Paragraph (5) of Subsection B, added "all-terrain vehicles 


66-3-1019. Fund created; disposition. 


A. The "trail safety fund" is created in the state treasury. The fund is a nonreverting fund and 
consists of revenues from off-highway motor vehicle registration and user fees, grants and dona- 
tions. No more than thirty percent of the fund may be used for administrative overhead, and at 
least fifty percent shall be devoted to law enforcement and education. Income from investment 
of the fund shall be credited to the fund, The fund shall be administered by the department, and 
money in the fund is appropriated to the department to carry out the purposes of the Off-Highway 
Motor Vehiclé Act. Expenditures from the fund shall be by warrant of the secretary of finance and 
administration upon vouchers signed by the director of the department of game and fish or the 
director's authorized representative. 

B. The department shall make annual pl Hele from the fund for the following purposes: 

(1) administrative; 

(2) law enforcement; 

(3) education and training; - 

(4) information system development and management; 

(5) resource monitoring and protection and trail building, maintenance and restoration; and 
(6) implementation of other provisions of the Off-Highway Motor Vehicle Act. 


History: Laws 2005, ch. 325, § 21; 2009, ch. 53, § 11. department of game.and fish or the director's"; deleted for- 

The 2009 amendment, effective April 1, 2009, in Sub- mer Subsection B, which required the tourism ‘department 
section A, added "consists of revenues from off-highway to develop and maintain trails and staging areas, market 
motor vehicle registration and user fees, grants and do- safety programs and promote safety for off- highway ve- 
nations", added the third sentence, deleted "secretary hicles; and added Subsection B. 


of tourism or the secretary's" and added "director of the 


66- 3-1020. Penalties. 


A. A person who violates the provisions of the Off-Highway Motor Vehicle Act is guilty of a pen- 
alty assessment misdemeanor. A parent, guardian or custodian who causes or knowingly permits 
a child under the age of eighteen years to operate an off-highway motor vehicle in violation of the 
provisions of the Off-Highway Motor Vehicle Act is in violation of that act and subject to the same 
penalty as the child operating the off-highway motor vehicle in violation of that act. 

B. As used in the Off-Highway Motor Vehicle Act, "penalty assessment misdemeanor" means 
violation of any provision of the Off-Highway Motor Vehicle Act for which a violator may be subject 
to the following: 
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CLASS 1 VIOLATIONS 


failure to possess a registration ~ 
certificate or nonresident permit 

violations involving 
headlights or taillights 

failure to possess an off-highway 
motor vehicle safety permit 

selling a vehicle that produces 
noise in excess of 
ninety-six decibels 

any violation of the Off-Highway 
Motor. Vehicle Act not 
otherwise specifically defined 
elsewhere in this section 


CLASS 2 VIOLATIONS 


failure to complete a required 
off-highway motor vehicle . 
_ safety training course 
CLASS 1 VIOLATIONS 


operating a vehicle in excess 
of ten miles per hour within 
two hundred feet of a business, 
animal shelter, horseback 
rider, bicyclist, pedestrian, 
livestock or occupied dwelling 

a person under the age of 
eighteen but at least 
fifteen years of age who 
operates an off-highway 
motor vehicle in violation 
of the supervision requirements 
of the Off-Highway Motor 
Vehicle Act 

operating an off-highway motor 
vehicle that produces noise 
that exceeds ninety-six 
decibels 

unauthorized installation, 
removal, destruction or 
defacing 
of a motor vehicle sign 


CLASS 3 VIOLATIONS 


operating a vehicle that is 
not equipped with an approved 
spark arrester 


MOTOR VEHICLES 
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SECTION 
VIOLATED 


66-3-1010.3 
66-3-1010.3 


66-3-1010.3 


66-3-1010.3 


66-3-1010.3 


SECTION 


VIOLATED 


66-3-1010.2 
SECTION 


VIOLATED 


66-3-1010.3 


66-3-1010.3 


66-3-1010.3 


66-3-1011 


SECTION 


VIOLATED 


66-3-1010.3 


66-3-1020 


PENALTY 
ASSESSMENT 


$10.00 
10.00 


10.00 


10.00 


10.00 


PENALTY 
ASSESSMENT 


$50.00 
PENALTY 
ASSESSMENT 


50.00 


50.00 


50.00 


50.00. 


PENALTY - 
ASSESSMENT 


$100.00 
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CLASS 3 VIOLATIONS 


operating an off-highway 
motor vehicle while in 
pursuit of and with 
intent to hunt or take | 
a species of animal or bird 
protected by law, unless 
' otherwise authorized by 
the state game commission 
operating an off-highway 
motor vehicle in pursuit of or 
harassment of livestock in any 
manner that negatively affects 
the livestock's condition 
operating an off-highway 
motor vehicle on or within 
an earthen tank or other 
structure meant to water 
livestock or wildlife 
operating a motor vehicle in a 
manner that has a direct nega- 
tive effect on or interferes with 
‘persons engaged in agricultural 
practices 
CLASS 1 VIOLATIONS 


a person under the age of 
eighteen operating an 
off-highway motor vehicle 
without wearing eye 
protection and a safety 

helmet 
a person under the age of 
eighteen operating an 
off-highway motor vehicle 
while carrying a passenger 

a person under the age of 
fifteen but at least ten 

_ years of age who operates 
an off-highway motor vehicle 
in violation of the supervision 
requirements of the Off- 
Highway Motor Vehicle Act 

a person under the age of ten 
operating an all-terrain vehicle 
or recreational off-highway 
motor vehicle that is not an 
age-appropriate size-fit or who 
operates an off-highway motor 
vehicle in violation of the super- 
vision requirements of this 
section 
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SECTION 
VIOLATED 


66-3-1010.3 


66-3-1010.3 


66-3-1010.3 


66-3-1010.3 


SECTION 
VIOLATED 


66-3-1010.3 


66-3-1010.3 


66-3-1010.3 


66-3-1010.3 


PENALTY 
ASSESSMENT 


100.00 


100.00 


~ 100.00 


100.00 
PENALTY 
ASSESSMENT 


100.00 


100.00 


100.00 


100.00 
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CLASS 4 VIOLATIONS 


operating an off-highway 
motor vehicle in a 
careless, reckless or 
negligent manner so as 
to endanger the person 
or property of another 
operating an off-highway 
motor vehicle on any road 
or area closed to off- highway 
motor vehicle traffic under 
local, state or federal regula- 
tions 
operating an off-highway 
motor vehicle on a 
limited-access highway 
or freeway 


MOTOR VEHICLES 


66-3-1021 


PENALTY 
ASSESSMENT 


SECTION 
VIOLATED 


66-3-1010.3 $200.00 


66-3-1010.3. --200.00 


66-3-1011 200.00. 


C.. The penalty for second, third and subsequent violations within a phithirgons time period 


shall be increased as follows: 


(1) asecond violation in a class 1 penalty category involving pai to pbsacas a registra- 
tion certificate or nonresident permit shall be increased to a class 2 penalty category; 

(2) any class 2 or class 3 violation for a second or greater infraction within a three-year 
period shall be increased to the next-highest penalty assessment category; and 

(3) . each subsequent violation in a class 4 penalty category will result in an additional pen- 


alty of two hundred dollars ($200), 


D. Multiple violations for the same incident shall be treated as a single event and_shall not 


result in graduated penalties. 


K. The term "penalty assessment misdemeanor" does not include a violation that has caused or 
contributed to the cause of an accident resulting in injury or death to a person. 

F. When an alleged violator of a penalty assessment misdemeanor elects to accept a notice to 
appear in lieu of a notice of penalty assessment, a fine imposed upon later conviction shall not ex- 
ceed the penalty assessment established for the particular penalty assessment misdemeanor, and 
probation imposed upon a suspended or deferred sentence shall not exceed ninety days. 


History: Laws 2005, ch. 325, § 22; 2009, ch. 58, § 12. 

The 2009 amendment, effective April 1, 2009, in Sub- 
section A, deleted the former language which provided 
that unless the violation is a felony, a petty misdemeanor 
or a citation under the Motor Vehicle Code, the violation 
was a misdemeanor and added the last sentence; in Sub- 
section B, deleted language which provided that when a 
person is convicted of a felony or misdemeanor, the court 
‘may order the person to complete a safety training pro- 
gram and completely rewrote Subsection B; and added 
Subsections C, D, E and F, 


ANNOTATIONS 


Application to driving an off-road vehicle while 
intoxicated. — Section 66-8-102 NMSA 1978 governs the 


66-3-1021. Legislative oversight. 


punishment of the ofan of driving an off-road vehicle while 
intoxicated, not Section 66-3-1020 NMSA of the Off-Highway 
Motor Vehicle Act. State v. Natoni, 2012-NMCA-062, 280 
P.3d 304, cert. denied, 2012-NMCERT-005, 

Where defendant, who was driving an off-road vehicle 
on a public road while intoxicated; crashed into a tele- 
phone pole; a passenger in the off-road vehicle was injured 
in the collision; and defendant pled no contest to DWI 
under Section 66-3-101 NMSA 1978 of the Off-Highway 
Motor Vehicle Act, defendant's sentence was governed by 
Section 66-8-102 NMSA 1978, not by Section 66-3-1020 
NMSA 1978 of the Off-Highway Motor Vehicle Act. State 
v. Natoni, 2012-NMCA-062, ata P.3d 304, cert. monies 
2012-NMCERT-005. 


In addition to reporting to the legislative finance committee pursuant to the performance re- 
view and budgeting process, the department shall report to the appropriate interim committee ap- 
pointed by the New Mexico legislative council on the status of implementation of the Off-Highway 
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Motor Vehicle Act. The department shall report to the appropriate committee of the legislature on 
the status of existing and proposed rules and relevant enforcement issues. 


History: Laws 2009, ch. 53, § 13. Emergency clauses. — Laws 2009, ch, 53, § 16 con- 
tained an emergency clause and was approved on April 1, 
2009. 
PART 12 
OTHER VEHICLES 


66-3-1101. Mopeds; standards; operator requirements; application of 
Motor Vehicle Code. 


A. Mopeds shall comply with those motor vehicle safety standards deemed necessary and pre- 
scribed by the director of motor vehicles. 

B. Operators of mopeds shall have in their possession while operating a moped a valid driver's 
license of any class or permit, issued to them. 

C. Except as provided in Subsections A and B of this section, none of the provisions of the Mo- 
tor Vehicle Code [66-1-1 NMSA 1978] relating to motor vehicles or motorcycles as defined in that 
code shall apply to a moped. 

D. As used in this section, . "moped" means. a two-wheeled or three-wheeled vehicle with an 
automatic transmission and a motor having a piston displacement of less than fifty cubic centime- 
ters, which is capable of propelling the vehicle at a maximum speed of not more than thirty miles 
per hour on level ground at sea level. 


History: 1953 Comp., § 64-3-1101, enacted by Laws Section 66-1-4.11E NMSA 1978 and regulated by this 


1978, ch. 35, § 213; 1981, ch. 361, § 17. section, is a "vehicle" for the purpose of the prohibition 
against driving while intoxicated under Section 66-8-102 
ANNOTATIONS NMSA‘1978. State v. Saiz, 2001-NMCA-035, 130.N.M. 333, 


Moped subject to prohibition against driv- 24 P.3d 365, cert. denied, 130 N.M. 459, 26 P.38d 108. 


ing while intoxicated. — A "moped," as defined in 


66-3-1102. Electric personal assistive mobility devices; standards; 
operator requirements; applicability; penalties. 


A. An electric personal assistive mobility device shall be equipped with: 
(1) front, rear and side reflectors; 
(2) a braking system that enables the operator to bring the device to a controlled stop; and 
(3) if operated at any time from one-halfhour after sunset to one-half hour before sunrise, 
a lamp that emits a white light that sufficiently illuminates the area in front of the device. 

B. The secretary shall by rule prescribe motor vehicle safety standards applicable to electric 
personal assistive mobility devices. 

C. An operator of an electric personal assistive mobility device traveling on a sidewalk, road- 
way or bicycle path shall have the rights and duties of a pedestrian and shall exercise due care to 
avoid colliding with pedestrians. An operator shall yield the right of way to pedestrians. 

D. Except as provided in this section, no other provisions of the Motor Vehicle Code [66-1-1 
NMSA 1978] shall apply to electric personal assistive mobility devices. 

K. An operator who violates a provision of this section shall receive a warning for the first of- 
fense. For a second offense, the operator shall be punished by a fine of ten dollars ($10.00). For a 
third or subsequent offense, in addition to the fine, the electric personal assistive mobility device 
shall be impounded for up to thirty days. 

F, This section does not apply to personal assistive mobility devices used by persons with dis- 
abilities. 
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History: Laws 2002, ch. 38, § 1; 2007, ch. 319, § 38. "electric personal assistive mobility device" and relettered 
The 2007 amendment, effective June 15, 2007, de- Subsections B to F as Subsections A to E. 
leted former Subsection A to eliminate the definition of 


66-3-1103. Neighborhood electric cars. 


A. A neighborhood electric car shall be equipped with head lamps, stop lamps, front and rear 
turn signal lamps, tail lamps, reflex reflectors, a parking brake, at least one interior and one ex- 
terior rear view mirror, a windshield, windshield wipers, a speedometer, an odometer, braking for 
each wheel, seat belts and a vehicle identification number. 

B. Except as provided in Subsection C or D of this section, a neighborhood electric car, properly 
registered pursuant to the provisions of the Motor Vehicle Code [66-1-1 NMSA 1978], in compli- 
ance with the Mandatory Financial Responsibility Act [66-5-201 through 66-5-239 NMSA 1978] 
and driven by an individual with a valid driver's license, may be operated on any street, roadway 
or highway under the jurisdiction of either the state or a local authority if the posted maximum 
speed limit is thirty-five miles per hour or less; provided, a neighborhood electric car may cross at 
an intersection or permitted crossing point at any street, roadway or pessoa that has a posted 
maximum speed limit higher than thirty-five miles' per hour. 

C. A local authority may prohibit the operation of neighborhood electric cars on any road under 
its jurisdiction if the governing body of the local pe peels determines that the prohibition is nec- 
essary in the interest of safety. 

D. The department of transportation may prohibit the ‘Operation of neighborhood electric cars 
on any road under its jurisdiction if it determines that the prohibition is necessary in the interest 
of safety. 

E: Neighborhood electric cars'‘are exempt from the following provisions: 

(1) the emblems or flashing lights requirement for slow-moving vehicles in Section 66-3- 
887 NMSA 1978; 

(2) ° any requirement for vehicle emission inspections adopted by a local authority pursu- 
ant to Subsection C of Section 74-2-4 NMSA 1978; and 

(3). the minimum motor displacement requirement of Paragraph (2) of Subsection A of Sec- 
tion 66-7-405 NMSA 1978. 


History: Laws 2004, ch. 7, § 1; 2004, ch. 96, § 1; 2007, vehicle that has a maximum speed of more that twenty 
ch. 319, § 39. miles per hour, but less than twenty-five miles per hour, 
The 2007 amendment, effective June 15, 2007, de- and complies with the federal requirement specified in 49 

leted from the definition of a neighborhood electric car CFR 571.500. 

the characteristics that it is a four-wheeled electric motor > 

ARTICLE 4 
Licensing of Dealers and Wreckers 

Sec. Sec, 

66-4-1. Dealers, wholesalers and distributors of vehicles 66-4-4. Criminal offender's character evaluation. : 
and title service companies must be li- 66-4-5. Records of purchases, of sales and of vehicles dis- 
censed; presumption of conducting busi- mantled. 
ness. | 66-4-6.  Place:of business. 

66-4-1.1. Auto recycler license; presumption of conduct- 66-4-7. Dealers, wholesalers, diskcihutnte iid auto_re- 
ing business. ; ‘cyclers; title service companies; dealers of 

66-4-2. Department to issue license. motorcycles only; pean 

66-4-2.1. Recreational vehicle dealers; licensure; special 66-4-8, Repealed. 
events. 66-4-9. Penalty for destroying or dumaniiing' in violation 

66-4-2.2. Off-site sales. of certain sections of the Motor Vehicle 

66-4-3. Refusal to issue license; cancellation or suspen- Code. 


sion of license or use of temporary permits; 66-4-10. Auto recyclers; notification of purchase. 
hearing; appeal. 
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66-4-1 LICENSING OF DEALERS AND WRECKERS 66-4-1 


66-4-1. Dealers, wholesalers and distributors of vehicles and title 
service companies must be licensed; preswunption of, 
conducting business: 


A. A person, ry licensed to do so by the departttant shall not carry on or conduct the active 
trade or business of: . 

(1) .a dealer in motor vehicles of a type subject to registration pursuant to the Motor Ve- 
hicle Code, including: 

(a). trailers, but not trailers sold as kits;. 

(b) recreational-vehicles designed to be towed; 

(c) motorcycles over fifty-five-cubic centimeters; and 

(d) off-highway motor vehicles pursuant to the Off-Highway Motor Vehicle Act, [66-3- 
1001 to 66-3-1016 and 66-3-1017 to 66-3-1020 NMSA 1978]; 

(2) ‘ wholesaling of vehicles. Any person who sells or offers for sale vetidles of a type subject 
to registration in this state, to a vehicle dealer licensed pursuant to the Motor Vehicle Code or who 
is franchised by a manufacturer, distributor or vehicle dealer to sell or promote the sale of vehicles 
dealt in by such manufacturer, distributor or vehicle dealer shall be presumed to be conducting the 
business of wholesaling; 

(3). distributing of vehicles, Any person who distributes or sells new or aeell motor vehicles 
to dealers and who is not a manufacturer shall be presumed to be conducting the business of dis- 
tributing vehicles; or 

(4).. a title service ope Any person who for consideration prepares or stilsiniits applica- 
tions for the registration of‘or title to vehicles shall be presumed to be engaging in the business of 
a title service company. 

B, Application. for. a dealer, wholesaler, distributor or title service company: license shall be 
made upon the form prescribed by the department and shall contain the name and address of the 
applicant and, when the applicant isa partnership, thename and address of each partner or, when 
the applicant is a corporation, the names of the principal officers of the corporation and the state 
in which incorporated and the place where the business is to be conducted ‘and the nature of the 
business and such other information as may be required by the department. Every application 
shall be verified by the oath or affirmation of the applicant, if an individual, or, in the event an 
applicant is a partnership or corporation, by a partner or officer:of the'partnership or corporation. 
Every application shall be accompanied by the fee required by law. 

C. To ensure that a dealer, wholesaler, distributor or title service company complies with this 
section, the secretary may apply to a district court of this state to‘have a person operating without a 
license as'required by this section or operating without the bond required by Section 66-4-7 NMSA 
1978 enjoined from engaging in business until that person complies with the requirements of licens- 
ing as provided by this section and the bonding requirements of Section 66-4-7 NMSA 1978. 


History: 19538 CoS: § 64-4-1, dWauida by Laws 
1978, ch. 35, § 214; 1981, ch. 361, § 18; 1989, ch, 318, 
§ 12; 1998, ch. 48, § 12; 1999, ch. 122, § 2: 2003, ch, 410, 
§ 1; 2005, ch. $24,'§ 12; 2005, ch. 325, § 28. 

Cross references, — For the definition of "dealer", see 
66-1-4.4 NMSA 1978. 

For penalty for violation, see 66-4-9 NMSA 1978. 

For the fee for a license, see 66-6-18 NMSA 1978. 

Compiler's notes, —,Court decisions and attorney 
general's opinions decided pursuant. to former, similar 
provisions have been placed under this section. 

2005 Multiple Amendments. — Laws 2005;~ ch. 
324, § 12. and Laws 2005, ch. 325, § 23 enacted different 
amendments to this section that can be reconciled.:Pursu- 


ant to 12-1-8 NMSA 1978, Laws 2005, ch. 325, § 23, as the — 


last act signed by the governor, is set out above and incor 


porates both amendments. The amendments’ enacted by 
Laws 2005, ch. 324, § 12 and Laws 2005, ch, 325, § 23 are, 


described below. To view the session laws in their entirety, 
see the 2005 session laws on NMOneSource.com. 


Laws 2005, ch. 325, § 23, effective January 1, 2006; added 
Subsection A(1)(d).to provide that.a person shall not act as a 
dealer of off-highway motor vehicles without a license. 

Laws 2005, ch. 324, § 12, effective January 1, 2006, 
deleted former Subsection A(2), which provided that a 
person shall not.conduct the business of dismantling. of 
a vehicle for resale of the parts without a license and 
that a person possessing three or more wrecked or dis- 
mantled vehicles and who.sells used parts is presumed 
to be conducting the business of wrecking or dismantling 
vehicles; deleted "wrecker of vehicles license" in Subsec- 
tion B; deleted former Subsection C, which provided that a 
metal processor or dealer in scrap who dismantles, shreds, 
crushes of destroys more that three vehicles within a year 
shall be licensed; deleted "wrecker of vehicles" in Subsec- 
tion C; deleted former Subsection HE, which provided for 
the issuance of injunctions against persons doing business 
without a license; and. deleted Subsection F, which pro- 
vided that a temporary restraining order shall not be is- 
sued against a person who has complied with this section. 
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The 2003 amendment, effective June 20, 2008, substi- "pursuant to" for "under" in Subsection C; and substituted 
tuted "A" for "No" at the beginning of Subsections A and "secretary" for "director" in Subsection D. 
F; inserted "not" following "the department, shall" in‘Sub- The 1989 amendment, effective July 1, 1989, in Subsec- 
section A; added "including" at the end of Paragraph A(1); tion A(2) deleted ", firm or corporation" following "person" 
added Subparagraphs A(1)(a) to (c); deleted "wrecking or" near the beginning of the second sentence, and substituted 
at the beginning of Paragraph A(2); deleted "provided, "and who regularly sells or offers for sale used vehicles or 
however, that if any such person also sells a vehicle at re- used motor vehicle parts" for "or parts" near the middle of 
tail, he shall be deemed to be a dealer and is subject to the that sentence; added Subsections D through F; and made 
dealer-licensing provisions of the Motor Vehicle Code" at minor stylistic changes throughout the section. 


the end of Paragraph A(3); substituted "A" for "Any" at the 


beginning of Subsection C; deleted "In order" at the begin- ANNOTATIONS 
ning of Subsection D; deleted "forthwith" following "the Illegality of unlicensed dealer's contract must 
court may" in Subsection E; and deleted "not" following be affirmatively pled. — Paragraph C of Rule 1-008 
"restraining order shall" in Subsection F\ .. »NMRA- requires affirmative pleading of the defense of il- 
The 1999 amendment, effective July 1, 1999, in the sec- legality of a contract made by an unlicensed dealer. L. & 
tion heading, inserted "and title service companies"; in Sub- B. Equip. Co, v, McDonald, 1954-NMSC-100, 58 N.M. 709, 
section A(2), in the second sentence deleted "motor" preced- 275 P.2d 639. 
ing vehicle parts, and deleted "or motor vehicle" following Fact that alleged principal was, licensed auto- 
"vehicle" throughout; inserted Subsection A(5);in Subsection = mobile dealer under Section 64-8-1, 1953 Comp. (simi- 
B, in the first sentence, substituted "dealer, wholesaler, dis- lar to this section) and had, likewise, procured the bond 
tributor or wrecker of vehicles license or a title service com- required by Section 64-8-6,:1953 Comp. (similar to Sec- 
pany" for "dealer's, wholesaler's, distributor's or wrecker's"; tion 66-4-7 NMSA 1978) was considered favorably in de- 
in Subsection C, deleted "or motor vehicles" following "ve- termination that agency relationship existed, State v, De- 
hicles"; in Subsection D, inserted "of vehicles or title service Baca, 1971-NMCA-092, 82 N.M. 727, 487 P.2d 155. 
company", inserted "or operating without the bond required . All qualifying firms issued licenses even with same 
by Section 66-4-7 NMSA 1978", and inserted "and the bond- trade name. — Whether or not there may be problems con- 
ing requirements of Section 66-4-7 NMSA 1978" at the end; cerning the reservation of trade names did not affect. the 
in Subsection E, in the first sentence, substituted "unli- . operations of the department (now division) and the de- 
censed person" forunlicensed operator"; and made stylistic . partment could not refuse to issue licenses for the reason 
and gender neutral changes throughout the section. that there are a number of firms using the same name, the 
The 1998 amendment, effective July 1, 1998, in Sub- department should issue a license to a firm if it meets the 
section A, substituted "department" for "division" and statutory requirement. 1967 Op. Att'y Gen. No. 67-13. 
inserted "active trade’ or'; in Paragraph A(1), deleted Am. Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
"vehicles or" preceding "motor' and deleted "trailers, Jur, 2d Automobiles and Highway Traffic §§ 150 to 152. 
semitrailers, house trailers or pole trailers" following "ve- Licensing and registration of vehicle dealers, 57 
hicles", inserted "pursuant to the Motor Vehicle Code"; A.L.R.2d 1265, 7 A.L.R.8d 1178. 
substituted "pursuant to” for "under" in Paragraph A(3); | 58 C.JS, Licenses § 34; 60 C.J.S. Motor Vehicles §§ 40, 41. 


in Subsection B, substituted "department" for "division" 
twice and deleted "or places" following "place"; substituted 


66-4-1.1. Auto recycler license; presumption of conducting business. 


A. A person desiring to engage in the business of wrecking or dismantling vehicles for the 
purpose of reselling parts or scrap material shall apply to the department for an.auto recycler li- 
cense. A person possessing three or more wrecked, dismantled or partially wrecked or dismantled 
vehicles who regularly sells or offers for sale used vehicle parts or vehicle scrap material within 
the period of one year shall be presumed to be conducting business as.an auto recycler. 

B. An auto recycler licensee shall not sell motor vehicles of a type subject to registration pursu- 
ant to the Motor Vehicle Code [66-1-1 NMSA 1978]. 

C. Application for an auto recycler license shall be made upon the form prescribed by the depart- 
ment and shall contain the name and address of the applicant and, when the applicant is a partner- 
ship, the name and address of each partner or, when the applicant is a corporation, the names of the 
principal officers of the corporation and the state in which incorporated and the place where the busi- 
ness is to be conducted and the nature of the business and such other information as may be required 
by the department. Every application shall be verified by the oath or affirmation of the applicant, if an 
individual, or, in the event an applicant is a partnership or corporation, by a partner or officer of the 
partnership or corporation. Every application shall be accompanied by the fee.required by law. 

D. To ensure that an auto recycler complies with this section, the secretary may apply to a 
district court of this state to have a person operating without a license as required by this section 
or operating without the bond required by Section 66-4-7 NMSA 1978 enjoined from engaging in 
business until that person complies with the requirements of licensing as provided by this section 
and the bonding requirements of Section 66-4-7 NMSA 1978. 
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History: Laws 2005, ch. 324, § 13. Effective dates. — Laws 2005, ch. 324, § 21 made the 


section effective January 1, 2006. 


66-4-2. Department to issue license. 


A. Except for recreational vehicles, the department, upon receiving an initial nonfranchise 
dealership application accompanied by the required fee and when satisfied that the applicant has 
completed eight hours of education as approved by the department and complies with the laws of 
this state with reference to the registration of vehicles and certificates of title and the provisions of 
‘the Motor Vehicle Code, shall issue to the applicant a license that entitles the licensee to conduct 
the business of a dealer, auto recycler or title service company. The license may be renewed: upon 
application, payment of the fee required by law and completion every year of four hours of continu- 
ing education as approved by the department. A licensee shall not lease, loan, transfer or sell its 
license to another person, and no person shall use the license of another person for any purpose. 

B. A dealer or auto recycler licensee, before moving any of the licensee's places of business or 
opening any additional place of business, shall apply to the department for and obtain a supple- 
mental license for which no fee shall be charged. No supplemental license shall be issued to a 
dealer, other than a dealer in motorcycles only, for an additional place of business unless the busi- 
ness already has an established place of business. 

C. A person to whom the department has issued a license to conduct the business of a dealer in 


motorcycles only is also deemed a recycler of motorcycles without additional license. 


History: 1953 Comp., § 64-4-2, enacted by Laws 
1978, ch. 35, § 215; 1991, ch. 196, § 1; 1999, ch. 122, § 3; 
2005, ch. 15, § 1; 2005, ch. 324, § 14; 2007, ch. 318, § 1; 
2007, ch. 319, § 40; 2012, ch. 59, § 1; 2019, ch. 216, § 1. 

Cross references. — For penalty for violation of sec- 
tion, see 66-4-9 NMSA 1978. 

The 2019 amendment, effective June 14, 2019, re- 
moved the "good character" requirement to be licensed 
to conduct business as a dealer, auto recycler or title in- 
surance company, and modified continuing education re- 
quirements for dealers, auto recyclers, and title company 
licensees; in Subsection A, after "satisfied that the appli- 
cant", deleted "is of good character", after "eight hours of 
education", deleted "training", and after "completion ev- 
ery", deleted "two years" and added "year". 

The 2012 amendment, effective July 1, 2012, required 
continuing education for renewal of a nonfranchise deal- 
ership license and in Subsection A, in the first sentence, 
after "approved by the", deleted "division" and added "de- 
partment"; and in the second sentence, after "required by 
law", added "and completion every two years of four hours 
of continuing education as approved by the department". 

The 2007 amendment, effective June 15, 2007, pro- 
vided that a licensee shall not lease, loan, transfer or 
sell its license and that no person shall use the license 
of another person; provided that a supplemental license 
shall only be issued to a dealer, other than a dealer in mo- 
torcycles, for an additional place of business unless the 
business has an established place of business; eliminated 
staggered system for licensing; and eliminated the provi- 
sion for renewal of wrecker of vehicles licenses, : 

The 2005 amendment, effective January 1, 2006, in 
Subsections A and B, changed "wrecker of vehicles" to 


"auto recycler"; in Subsection D, changed "wreckers of ve- 
hicles" to “auto recyclers"; and added Subsection E to pro- 
vide that the holder of a wrecker of vehicles license shall 
apply for an auto recycler license when the holder. would 
renew the wrecker of vehicles license. 

This section was also amended by Laws 2005, ch. 15, 
§ 1. It was set out as amended by Laws 2005, ch. 324, § 14. 
See 12-1-8 NMSA 1978. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "department" for "division" throughout the section; 
in Subsection A, in the first sentence, inserted "or title ser- 
vice company" and substituted "period for" for "calendar 
year in", and in the second sentence substituted "the last 
day of the period for which it was issued" for "December 31 
of each year"; in Subsection B, inserted "dealer or wrecker 
of vehicles" and substituted "the licensee's" for "his" pre- 
ceding "places of business"; and added Subsection D. 

The 1991 amendment, effective June 14, 1991, added 
the phrase beginning "No supplemental license" and 
Paragraphs (1) and (2) in Subsection B. and made minor 
stylistic changes in Subsections A and C. 


ANNOTATIONS 


All qualifying firms issued licenses even with 
same trade name. — Whether or:not there may be prob- 
lems concerning the reservation of trade names did not 
affect the operations of the department (now division) and 
the department could not refuse to issue licenses for the 
reason that there are a number of firms using the same 
name, the department should issue a license to a firm if 
it meets the statutory requirement. 1967 Op. Att'y Gen. 
No. 67-13, 


66-4-2.1. Recreational vehicle dealers; licensure; special events. 


A. A dealer, as defined in Section 66-1-4.4 NMSA 1978, shall apply to and be issued by the 
department a license to deal in recreational vehicles if the department finds the applicant is in 
compliance with department rules regarding registration of vehicles, certificates of title and all 
provisions of the Motor Vehicle Code [66-1-1 NMSA 1978]. Renewal of a license shall be according 
to rules of the department for a period of twelve months. 
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B. The department shall issue a "special event" license to a licensed New Mexico recreational 
vehicle dealer to conduct business at a location other than the dealer's listed primary place of busi- 
ness, upon forms issued by the department, provided: 

(1) the special event is focused on the business of recreational vehicles as conducted at the 
applicant's primary place of business; 

(2). the location of the special event is an established place of business; and 

(3) the majority of recreational vehicle dealers in the county where the special event is’to 
be held are’notified, in a manner approved by the department, of the special event and offered the 
opportunity to participate and offer vehicles for sale under identical conditions established by and 
for the applicant and approved by the department.'The applicant may charge other recreational 
vehicle dealers’a participation fee sufficient to defray the actual expenses of the special event; or 

(4) ifthe special event is sponsored by a national recreational vehicle organization and the 
applicant is not licensed to'do business in New Mexico, the application is accompanied by an ap- 
plication and a certified letter from that New Mexico licensed yesh Sete to serve as host 
dealer to the out-of-state vi rigs 


History: Laws 2005, ch, 15, § 2. i IV, § 23, was effective June 17, 2008, 90 days after ad- 
Effective dates. — Laws 2005, ch 15. contained no ef- . ., journment of the legislature. 
fective date provision, but, pursuant to'N.M. Const., art. 


66-4-2.2. Off-site sales. 


A. A New Mexico licensed dealer, before offering a vehicle or vessel for sale at a temporary 
off-site location, shall apply to the department for and obtain an off-site permit. No off-site permit 
shall be:issued to a New Mexico licensed dealer, other than a dealer in thétoroycles only; for a tem- 
porary off-site location unless the dealer: 

(1) documents to the satisfaction of the department that the dealer has offered the major- 
ity of dealers, other than dealers in motorcycles only, in the county in which the: proposed tempo- 
rary off-site location would be located, the opportunity to offer vehicles or vessels for sale at the 
proposed temporary off-site location; provided that the offer shall be for sale of vehicles or vessels 
at all times during which the applicant proposes to sell vehicles or vessels and shall not be con- 
ditioned upon the payment of a fee by a dealer to whom the off-site permit is addressed that is 
greater than a fair share of the actual expenses; and 

(2). obtains either an original rider to the dealer's existing corporate surety bond: or an 
original corporate surety bond in compliance with the provisions of Section 66-4-7 NMSA 1978 to | 
cover the proposed temporary off-site location and dates of sale. 

B... All temporary off-site locations shall be identified by prominently displayed signs identify- 
ing the names of the New Mexico licensed dealers selling’ vehicles or vessels at the temporary 
off-site location and shall be of sufficient size or space to permit the safe ed aa of the vehicles or 
vessels offered for sale. 


History: Laws 2007, ch. 319, § 41. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 319 contained no adjournment of the legislature. 
effective date alate but, pursuant to N.M, Const., art. 


66-4-3. Refusal to issue license; cancellation or suspension of license or 
use of temporary permits; hearing; appeal. 


A. The department may refuse to issue a license for just cause and may cancel or suspend a 
license or use of a temporary registration permit, demonstration permit or transport permit for 
violation of the Motor Vehicle Code. The action authorized.in this section shall be taken only after 
a hearing before the administrative hearings office. Within ten days after completion of the hear- 
ing, the hearing officer designated to conduct the hearing shall cause to be served upon all parties, 
in the manner provided in Section 66-2-11 NMSA 1978, the hearing officer’ s findings and decision. 
The decision shall be: 
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(1) granting a license or refusing to grant a license; 

(2) continuing a license, canceling a license or suspending a license fot a time stated; or 

(3) continuing use of dealer plates and temporary registration permits, demonstration 
permits or transport permits, canceling dealer plates and temporary registration permits, demon- 
stration permits or transport permits or suspending use of temporary Seigeidaen i cjg fom, dem- 
onstration permits or transport permits for a time stated, 

B. A party aggrieved by the hearing officer's decision may file an appeal in the district court 

pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 64-4-3, enacted by Laws 
1978, ch. 35, § 216; 1998, ch. 55, § 77; 1999, ch. 265, 
§ 78; 2007, ch. 319, § 42; 2015, ch. 73, § 29. 

Cross references, — For appeal of final decisions by 
agencies to district court, see 39-3-1.1 NMSA 1978. 

For temporary permits, see 66-3-6 NMSA 1978. 

For special registration plates, see 66-3-401 NMSA 1978. 

For penalty for violation of section, see 66-4-9 NMSA 1978, 

The 2015 amendment, effective July 1, 2015, re- 
quired a hearing before the administrative hearings office 
prior to the taxation and revenue department canceling 
or suspending a license or use of a temporary registra- 
tion permit, demonstration permit or transport permit; 
in Subsection A, after "Motor Vehicle Code. The", deleted 
"department shall take the", after "authorized in this sec- 
tion", added "shall be taken", after "only after", added "a", 
and after "hearing", deleted the remainder of the subsec- 
tion; deleted Subsections B and C; deleted the subsection 
designation from Subsection D, added "before the admin- 
istrative hearings office" and added the remainder of the 
language from former Subsection D to Subsection A, after 
"hearing, the", deleted "secretary" and added "hearing of- 
ficer designated to conduct:the hearing", and after "NMSA 
1978, the", deleted "secretary's" and added "hearing of- 
ficer's"; - redesignated former Subsection E as Subsection 


B; and in Subsection B, after "aggrieved by the", deleted 
"secretary's" and added "hearing officer's". 

The 2007 amendment, effective June 15, 2007, 
amended Subsection A to specify temporary registration 
permits, demonstrations permits and transport permits 
as the types of permits that may be cancelled. 

The 1999 amendment, effective July 1; 1999, sub- 
stituted "department" for "division" and."secretary" for 
"director" throughout the section, and substituted "Sec- 
tion 39-3-1.1" for "Section 12-8A-1" in Subsection E, 

The 1998 amendment, effective September 1, 1998, in 
Subsection A, deleted "herein" following "action", inserted 
"in this section", deleted "such" preceding "hearing", and 
substituted ."66-2-11 NMSA 1978" for "64-2-11 NMSA 
1978"; in Subsection B, deleted "and regulations" follow- 
ing "rules"; in Subsection D, substituted "66-2-11 NMSA 
1978" for "64-2-11 NMSA 19538"; in Paragraphs D(2) and 
(3), substituted "canceling" for "cancellation of" and "sus- 
pending" for "suspension of"; rewrote Subsection E; and 
made minor stylistic changes throughout the section. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 60 
C.J:S. Motor Velieled § 100. 


66-4-4. Criminal offender's character evaluation. 


The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978] govern 
any consideration of criminal records required or permitted by Sections 66-4-1 through 66-4-9 


NMSA 1978. 


History: 1953 Comp., § 64-4-4, enacted by Laws 
1978, ch. 35, § 217; 1999, ch. 122, § 4. 

Cross references. — For penalty for violation of sec- 
tion, see 66-4-9 NMSA 1978, 


The 1999 amendment, effective July 1, 1999, sub- 
stituted "66-4-1 through 66-4-9 NMSA 1978" for "64. 4-1 
through 64-4-9 NMSA 1953". 


66-4-5. Records of purchases, of sales and of vehicles dismantled. 


A. A dealer licensee shall maintain a record in a form prescribed by the department of every 
vehicle of a type subject to registration pursuant to the provisions of the Motor Vehicle Code [66- 
1-1 NMSA 1978] that is bought, sold or exchanged by the licensee or received by the licensee for 


sale or exchange. 


B. An auto recycler licensee shall maintain a record in a form prescribed by the department of: 
(1) every vehicle of a type subject to registration pursuant to the provisions of the Motor 
Vehicle Code that is bought, exchanged or received and dismantled or otherwise destroyed by the 


licensee; and 


(2) every motor vehicle vOdy, chassis or engine that is sold or otherwise disposed of by the 


licensee. 


C. Every record required to be reainse ised pursuant to Subsection A or B of this section shall 
state the name and address of the person from whom the vehicle was purchased or acquired and 
the date of the purchase; the name and address of the person to whom the vehicle or the motor 
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vehicle body, chassis or engine was sold or otherwise disposed of and the date of the sale or disposi- 
tion; and a sufficient description of every vehicle or motor vehicle body, chassis or engine by name 
and identifying numbers sufficient to identify the vehicle or motor ¥chicle body, chassis or engine. 

D. A title service company licensee shall maintain a record of: 

(1) every temporary registration permit issued; 
(2) every title and registration application accepted for processing; and 
(3) any other information prescribed by the department... 

E. Every record required to be maintained pursuant to the provisions of this section shall be 
retained for a period of three years from the end of the year in which the record was created and 
shall be open: to inspection by any peace officer or officer of the department during reasonable 
business hours. If the licensee fails to maintain the records required or to permit their inspection 


during reasonable business hours, the license becomes invalid. 


History: 1953 Comp., § 64-4-5, enacted by Laws 
1978, ch. 35, § 218; 1999, ch. 122, § 5; 2005, ch. 324, 
§ 15; 2007, ch. 319, § 43. 

Cross references, — For the police authority ofthe di- 
vision of motor vehicles, see 66-2-12 NMSA 1978. 

For penalty for violation of section, see 66- 4-9 NMSA 
1978. 

The 2007 amendment, effective June 15, 2007, to 
amended Subsection C to provide that the records main- 
tained by an auto recycler shall contain the same infor- 
mation as records’ maintained by dealers and changed 
"temporary registration plate" to "temporary registration 
permit”. 

The 2005 amendment, effective January 1, 2006, de- 
leted "wrecker of vehicles” in Subsection A; added Subsec- 
tion B(1) to provide that an auto recycler licensee shall 
maintain a record in a form prescribed by the depart- 
ment of every vehicle that is subject to registration that 
is acquired and dismantled by the licensee; and. deleted 
former Subsection B(38), which provided that a licensee 


66-4-6. Place of business. 


was required to keep a record of every vehicle which was 
bought or dismantled by the licensee. . 

The 1999 amendment, effective July 1, 1999, in Sub- 
section A, substituted "department" for "division"; in Sub- 
section A(1), substituted "pursuant to the provisions of the 
Motor Vehicle Code that" for "hereunder which"; in Sub- 
section A(2), deleted "motor vehicle" preceding "engine"; in 
Subsection B, inserted "required to be maintained pursu- 
ant to Subsection A of this section", twice deleted "motor 
vehicle" following "chassis or", inserted "or motor vehicle" 
preceding "body", twice substituted "of the purchase" or 
“of the sale or disposition" for "thereof", inserted "suffi- 
cient to identify the vehicle or motor vehicle body, chassis 
or engine", and made numerous stylistic changes; inserted 
Subsection C; redesignated former Subsection C as Sub- 
section D, and in Subsection D deleted "such" preceding 
"record", inserted "required to be maintained ... was cre- 
ated and", substituted "department" for "division", and 
added the second sentence. 


A. No license shall be issued to a dealer or auto recycler unless an established place of business as 
defined in the Motor Vehicle Code [66-1-1 NMSA 1978] is maintained by the dealer or auto recycler. 
Each license to carry on or conduct the business of a dealer or auto recycler becomes invalid when the 
licensee fails to maintain an established place of business as defined in the Motor Vehicle Code. 

B. No license shall be issued to a title service company unless that company maintains a physical 
place of business accessible to the public and provides the department with the physical address of 
that place of business. A place of business shall be open to inspection by a peace officer or the depart- 
ment during reasonable business hours. The license of the title service company may be suspended 
or canceled if the title service company fails to maintain a place of business accessible to the public 
or does not allow inspection during reasonable business hours by a peace officer or the department. 


History: 1958 Comp., § 64-4.6, enacted by Laws 
1978, ch. 35, § 219; 1999, ch, 122, § 6; 2005, ch. 324, 
§ 16. 

Cross references. — For the definition of "additional 
place of business", see 66-1-4.1 NMSA 1978. 

For the definition of "established place of business", see 


For penalty for violation of section, see 66-4-9 NMSA 
1978. 

The 2005 amendment, effective January 1, 2006, 
changed "wrecker of vehicles" to "auto.recycler". 

The 1999 amendment, effective July 1, 1999, in the 
section heading, deleted "Established"; in Subsection A, 


66-1-4.5 NMSA 1978. made several stylistic changes; and added Subsection B. 


66-4-7. Dealers, wholesalers, distributors and auto recyclers; title 
service companies; dealers of motorcycles only; bond. 


A. Before issuance of any dealer's license, wholesaler's license, distributor's license, auto 
recycler's license or title service company license, the applicant shall procure and file with the 
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department a corporate surety bond in the amount of fifty thousand dollars ($50,000). An appli- 
cant for a dealer's license for motorcycles only shall procure and file with the department a corpo- 
rate surety bond in the amount of twelve thousand. five hundred dollars ($12,500). The corporate 
surety shall be licensed by the public regulation commission or a successor entity to do business in 
this state as a surety and the form of the bond shall be approved by the attorney general, The bond 
shall be payable to the state for the use and benefit of the purchaser and the purchaser's vendees, 
conditioned upon payment of any loss, damage and expense sustained by the purchaser or the 
purchaser's vendees, or both, by reason of failure of the title of the vendor, by any fraudulent mis- 
representations. or by any breach of warranty as to freedom from liens on the motor vehicle or mo- 
torcycle sold by the dealer; wholesaler, distributor, dealer of motorcycles only or auto recycler. The 
bond shall be continuous in form and limited to the payment of fifty thousand dollars ($50,000) in 
total aggregate liability on a dealer's license, wholesaler's license, distributor's license, auto recy- 
cler's license or a title service company license and twelve thousand five hundred dollars ($12, 500) 
on a dealer's license for motorcycles only. 

B. No applicant for a dealer's license, wholesaler's license, distributor's license. or, dealer's license 
for motorcycles only who files bond in the amount and form specified in Subsection A of this section 
shall be required to file any additional bond to conduct a business of wrecking or dismantling motor 
vehicles or motorcycles. Conversely, no applicant for an auto recycler's license who files bond in the 
amount and form specified in Subsection A of this section shall be required to file any additional bond 
to conduct a business of dealer, distributor, wholesaler or dealer of motorcycles only. 

C. In lieu of the bond required in this section, the dealer, wholesaler, distributor, auto recycler 
or dealer of motorcycles only may elect to file with the department the equivalent amount of cash 
or bonds of the United States or New Mexico or of any political subdivision of the state. 

D. The license of a dealer; wholesaler, distributor or auto recycler or ofa title service company 
may be suspended or canceled if the dealer; wholesaler, distributor, auto recycler or title service 
company fails to have in effect the required bond or other security. 


History: 1953 Comp., § 64-4-7, enacted by Laws Conditions of payment. — The statute covers three 
1978, ch, 35, § 220; 1981, ch. 361, § 19; 1983, ch, 238, separate ;conditions of payment: failure of title of the 
§ 1; 1998, ch. 48, § 13; 1999, ch. 122, § 7; 2005, ch. 324, vendor, any fraudulent representations and breach of 


§ 17, warranty as to freedom from liens. McAlpine v. Zangara 
Cross references, — For,definition of "division", see.» Dodge, Inc.; 2008-NMCA-064; 144 N.M. 61, 183 P3d 946. 
66-1-4.4 NMSA 1978. Where the surety had notice and an opportunity 

For the penalty for violation of this section, see 66-4-9 to defend its principal, but failed to do so, the surety is 
NMSA 1978. bound by default judgment against the principal. McAlp- 

The 2005 amendment, effective January 1, 2006, ine v. Zangara Dodge, Inc., 2G 8 NMCA-064, 144 N.M. 61, 
changed "wrecker of vehicles" to "auto recycler". 183 P.3d 946. 

The 1999 amendment, effective July 1, 1999, in the Bond was intended not only for protection of a 
section heading, inserted "title service companies"; In purchaser of an automobile from the bonded dealer, but 
Subsection A, in the first sentence, inserted "license or also a wholesale seller. Commercial Ins. Co, v. Watson, 261 
title service company", in the third sentence substituted F.2d 143 (10th Cir, 1958); superseded by,statute McAlpine 
"public regulation" for "state corporation", and in the fifth v. Zangara Dodge, Inc., 2008-NMCA-064, 144 N:M. 90, 183 
sentence inserted "or a title service company license; and P.3d 975. 
added Subsection D, Bond allows recovery of reasonable attorney's 

The 1998 amendment, effective July 1, 1998, in the fees for appeal. — Under the surety's bond guarantee- 
section heading, deleted "house trailer dealers"; rewrote ing the payment of any loss or damages resulting from 
Subsection A; in Subsection B, deleted "house trailer failure of title, purchaser is entitled to recover reason- 
dealer's license" following "license", deleted "house trail- able attorney fees for representation on appeal. Yoakum 
ers" following "vehicles", deleted "of motor vehicles" in v, Western Cas, & Sur; Co., 1965-NMSC-127, 75 N.M. 529, 
two. places, and deleted "of motor vehicles, house. trailer» 407 P.2d 367. 
dealer"; and rewrote Subsection C. ; Bond does not cover fraud occurring long after 

ANN OT ‘ATION g title passed. — The bond is to protect against failure of 


title or fraud at the time of the: purchase, and does not 

Painene of bond. — The bond, ehantien by Section 66- cover fraud occurring long after title has actually passed. 
4-7A NMSA 1978, covers fraudulent misrepresentations P BNI v, National Union Fire Ins, Co., 1965-NMSC-073, 
and omissions by the dealer during the sale of a vehicle. 75 N.M. 313, 404 P.2d 137. 


Rubio v. Bob Crow Chrysler-Plymouth-Dodge, 145 F. © Creditor unprotected by bond. — Where decedent 
Supp.2d 1248 (Di.N.M: 2001), automobile dealer could not obtain a license to do busi- 

Purpose of bond. — The auto dealer's bond in Sec- ness as an automobile dealer or obtain a statutory deal- 
tion 66-4-7 NMSA 1978 is to protect purchasers from fail- er's bond and dealer's friend obtained bond and license 


ure of title and is applicable to other acts of alleged fraud for him, customer who gave car to dealer pat he subse- 
or misrepresentation which cause a failure of title, Morey quently sold and then dealer died was not entit ed to pro- 
v. Miano, 141 FSupp. 2d 1061 (D.N.M. 2001) tection of statutory dealer's bond since customer was in 


395 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


66-4-8 MOTOR VEHICLES 


reality a creditor unprotected by bond. Kerr v. Schwartz, 
1970-NMSC-126, 82 N.M. 63, 475 P.2d 457. 

Section not applicable. — This section is not appli- 
cable where a vehicle was intended to be collateral on 
a loan and not a purchase, Bennett v, Western Sur. Co., 
1980-NMSC-108, 95 N.M. 138, 618 P.2d 357. 

Fraud not consummated until after title hypoth- 
ecated to bank. — Bonding company is liable under its 
policy on the ground that although it was not. in force 


when possession and title to the car were fraudulently. 


taken on January 16, 1957, and the surety bond was is- 
sued on the following January 21, and the bond would not 
be retroactive for frauds perpetrated prior to its effective 
date, though the fraud might have been, conceived prior 
to the issuance of the bond, it was not consummated un- 
til after the title to the automobile was hypothecated to 


the bank and defendant received the proceeds of the loan’ . 


some time after the effective date of the bond. Commercial 

Ins. Co. v. Watson, 261 F.2d 148 (10th Cir, 1958). 
Noncompliance with title transfer provisions not 

failure of title. — The provisions refer to the duties of 


66-4-8. Repealed. 


Repeals. — Laws 20038, ch. 410, § 9 repealed 66-4-8 
NMSA 1978, as enacted by Laws 1978, ch. 35, § 221, re- 
lating to exemptions from licensing and bond provisions, 


66-4-10 


the dealer and transferee, but noncompliance therewith 
cannot be considered a failure of title, fraudulent mis- 
representation, or breach of warranty as to freedom from 


~ liens on a motor vehicle. Prince v. National:Union Fire Ins. 


Co,, 1965-NMSC-073, 75 N.M. 313, 404 P.2d 187. 

Fact that alleged principal was licensed automo- 
bile dealer under Section 64-8-1, 1953 Comp. (similar to 
Section 66-4-1 NMSA 1978) and had, likewise, procured 
the bond required by Section 64-8-6, 1953 Comp. (similar 
to this section), was considered favorably in determina- 
tion that agency relationship existed. State v. DeBaca, 
1971-NMCA-092, 82 N.M. 727, 487 P.2d 155. 

Section did not apply to mobile homes. — Sec- 
tion 64-8-6, 1953 Comp. (similar to this section), did not 
apply to the purchase of mobile homes; its bond require- 
ments applied only to the sale of motor vehicles, and a 
mobile home, being without motive power, could not 
be a motor vehicle within the meaning of Section 64-8- 
6, 19538 Comp. Lewallen v. Elmore Mobile Homes, Inc., 
1976-NMCA-056, 89 N.M. 323, 551 P.2d 1370. 


effective June:20; 2003. For provisions of former section, 
see the 2002 NMSA 1978 on NMOneSource.com. . 


66-4-9. Penalty for déstvoying or dismantling in violation of certain 
sections of the Motor Vehicle Code. 


A. Any person violating any provision of Sections 66-3-119, 66-3-121, 66-3-123 through 66-3- 
125, 66-4-1 through 66-4-7 and 66-4-9 NMSA 1978 or Section 1 of this 2018 act [66-4-10 NMSA 
1978] is guilty of a misdemeanor and shall be punished by a fine of three hundred dollars ($300) or 
by imprisonment for not less than thirty days or both. 

B. . The penalty upon second conviction of such offense shall be that provided fora fourth degree 


felony. 


History: 1953 Comp., § 64-4-9, enacted by Laws 
1978, ch. 35, § 222; 2018, ch. 75, § 7. 

Cross references. — For the violation of an offense 
declared a felony in the Motor Vehicle Code, see 66-8-9 
NMSA 1978. 

For the penalty provided for a fourth-degree felony, see 
31-18-15 NMSA 1978. 


The 2018 amendment, effective January 1, 2019, re- 
vised the applicable statutory references; in the catchline, 
after "violation of", deleted "the act" and added "certain 
sections of the Motor Vehicle Code"; and after "NMSA 
1978" added "or Section 1 of this 2018 act”. 


66-4-10. Auto recyclers; notification of purchase. 


A. . Prior to taking actual possession of a vehicle that an auto recycler has purchased, the auto 
recycler shall verify with the department if the vehicle has been reported stolen by checking an 
electronic system maintained by the department. The auto recycler shall include the seller's name, 
address, contact information and unique auto recycling license number of the purchaser, unless 
the purchaser is not a licensed auto recycler, in which case the auto recycler shall include the 
unique number of the purchaser's government-issued identification document. 

B. Within two business days following the date the vehicle purchase transaction is completed, 
the auto recycler shall report the purchase to the department in an electronic format. 

C. The reporting requirements pursuant to Subsection B of this section shall include: 

(1) the name, address and contact information of the seller and the purchaser; 

(2) the unique auto recycling license number of the seller, unless the seller is not a licensed 
auto recycler, in which case the unique number of the seller's government-issued identification 
document; 
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(3) the unique auto recycling license number of the purchaser, unless the purchaser is not 
a licensed auto recycler, in which case the unique number of the purchaser's government-issued 
identification document; 

(4) ‘the make, model, year, vehicle identification number and, if available, current odom- 
eter ade of the vehicle; 

(5) the dates of the transfer of ownership of the vehicle; 

(6) a statement specifying if the vehicle was, or will be, crushed, disposed of or used for 
other purposes; and 

(7) astatement.specifying if the vehicle is intended for export outside of the United States. 

D. The department shall maintain and make available to auto recyclers an electronic system 
that allows auto recyclers to verify, prior to taking actual possession of a vehicle that an auto 
recycler has purchased, that the vehicle has not been reported stolen. If the electronic system 
shows that the vehicle was'reported stolen, the auto recycler shall not complete the transaction 
and shall notify a law enforcement agency of the current location of the vehicle and identification 
information provided by the person attempting to transfer ownership of the vehicle. If the elec- 
tronic system shows that the vehicle was not reported stolen, the auto recycler may proceed with 
the transaction and shall not be held criminally or civilly liable if the vehicle was stolen, unless the 
auto recycler had knowledge that the vehicle was stolen. 

K. The department shall make information contained in the electronic system available, with- 
out.charge and upon request, to any law enforcement agency or the department, when the person 
acting on behalf of the agency or department is acting within the course and scope of the agency's 
or department's duties. Except as authorized by this section, the department shall not release per- 
sonally identifiable information received under this section. 

F. This section shall not apply to sales at salvage pools. 


History: Laws 2018, ch. 75, § 1. Effective dates. — Laws 2018, ch. 75, § 8 made Laws 
2018, ch. 75, § 1 effective January 1, 2019. 


ARTICLE 5 


Licensing of Operators and Chauffeurs; Financial 
Responsibility; Uninsured Motorists' Insurance; 
. Identification Cards 


Sec. Sec, ; 
Part 1. OPERATORS' AND CHAUFFEURS' 66-5-15.2. Repealed. 
LICENSES 66-5-15.3. Issuance of documents that meet federal re- 


quirements to be accepted ,by federal 


66-5-1. Repealed. agencies for official federal purposes; re- 


66-5-1.1. Definition. 


ad ; imbursement. 
66-5-1.2. Definition, tribe. 66-5-15.4. Driver's licenses and identification cards; ac- 
66-5-2. Drivers must be licensed. ceptance. 
66-5-2.1, Consent to registration with the selective ser- 66-5-15.5. Repealed. 

vice system; applicability. 66-5-16, License to be carried and exhibited on demand. 
66-5-3. Repealed. . 66-5-17. Use of license for identification. 
66-5-4. Persons exempt from licensure. 66-5-18, Altered, forged or fictitious license; penalty. 
66-5-5. Persons not to be licensed. 66-5-19. Restricted licenses. 
66-5-6. Health standards advisory board. wah 66-5-20. Replacement licenses. 
66-5-7. Driver's license; classification; examinations. 66-5-21. Expiration of license; limited issuance period; 
66-5-8. Provisional licenses; instruction permits; driver four-year issuance period; eight-year issu- 

education students; temporary licenses. ance period; renewal. 
66-5-9. Application for license or renewal. 66-5-21.1, Effect of military service on driver's license. 
66-5-10. Application for license; information; transfer to 66-5-22. Notice of change of address or name. 

license, 66-5-23. Records to be kept by the division. 
66-5-11, Application of minors. 66-5-24, Authority of division to cancel license. 
66-5-12. Release from liability. 66-5-25, Suspending privileges of nonresidents; report- 
66-5-18. Cancellation of license upon death of person ing convictions; failures to appear; failures 

signing minor's application. to pay. 
66-5-14, Examination of applicants, | 66-5- 26. Suspending resident's license; conviction failure 
66-5-15. Licenses issued to applicants, _ to appear, failure to pay in another state or 
66-5-15.1. Notification by licensee. tribal jurisdiction. 
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Sec. 


66-5-27. Recognition of convictions re? motor vehicle of- 


fenses committed on military installations; 
suspension or revocation, _ 
66-5-27.1. Recognition of convictions for motor vehicle of- 
fenses committed on tribal land; intergov- 
ernmental agreements; information shar, 
ing with tribal courts. 
Repealed. 

Mandatory revocation of license by division. 
Authority of division to suspend or revoke li- 
cense. . 

Division may require reexamination, 

66-5-32. Period of suspension or revocation. 

66-5-33. Repealed. 

66-5-33.1. Reinstatement of driver's license or registra- 
tion; ignition interlock; fee. 

No operation under foreign license during sus- 
pension or revocation in this state. 


66-5-28, 
66-5-29. 
66-5-30, 


66-5-31. 


66-5-34. 


66-5-35. 
revocation. 

Right of appeal to court. 

Unlawful use of license. 

66-5-38. Making false affidavit perjury. 

66-5-39. Driving while license suspended; penalties, 

66-5-39.1. Driving while license revoked; penalties. 

66-5-39.2. Driving while license administratively sus- 

pended. 


66-5-36., 
66-5-37. 


66-5-40. Permitting unauthorized minor to drive. 
66-5-41. Permitting unauthorized person to drive. 
66-5-42. Employing unlicensed driver. 

66-5-48. Renting motor vehicles to unlicensed drivers 


and minors; exception; record. 


66-5-44. Licenses and permits; duration and fee; appro- 
priation. 

66-5-44.1. Provisional licenses; duration and fee; appro- 
priation, 

66-5-45. Repealed. 

66-5-46. Repealed. 

66-5-47. Photographs. 

66-5-48. Uniformity of interpretation. 


66-5-49. 
66-5-50. 


Driver License Compact enacted. 

Driver License Compact; definitions; coopera- 
tion. 

66-5-51. Compensation of compact administrator. 


Part 1A. COMMERCIAL DRIVERS' LICENSES 


66-5-52. Short title. 

66-5-53. Purpose. 

66-5-54, Definitions. 

66-5-55. Driver's licenses; limitation of number. 


66-5-56, 
66-5-57. 
66-5-58, 


Notification by driver to the division. 
Notification by driver to employer. 
Employer responsibility. 


66-5-59, Commercial driver's license required, 

66-5-60. Commercial driver's license; qualifications; 
standards, 

66-5-60. Commercial driver's license; qualifications; 


standards. (Effective January 1, 2023.) 
Commercial driver's license; limitations on issu- 
ance, 
Commercial driver's license; instruction permit; 
application; duplicate. — 
Commercial driver's license; rare permit; 
application; duplicate, (Effective January 
1, 2023.) 
66- 5- C20 Restricted commercial driver's license for cer- 
tain farm-related service industries, 
66-5-63, Commercial driver's license; permit; applica- 
tion; duplicate, 
66-5-64, Commercial driver's license; content. 


66-5-61. 
66-5-62. 
66-5-62. 


Limited driving nine ee suspension or 
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Sec. 

66-5-64.1. Non-domiciled commercial driver's license or 
non-domiciled commercial driver's instruc- 
tion permit by a foreign national with law- 
ful status: (Effective January 1, 2023.) 


| 66-5-65. Classifications; endorsements; restrictions. 


License endorsement fees. (Repealed effec- 
‘tive January 1, 2023.) 

66-5-66. Applicant record information; information ex- 
change. - 

BG. 5-67. Expiration and renewal; staggered licensing 
during implementation period. 

66-5-67, Expiration and renewal; staggered licensing 
during implementation period. (Effective 
January 1, 2023.) 

66-5-68. Disqualification. 

66-5-68. Disqualification. (Effective January 1, 2023.) 

66-5-68.1. Repealed. . 

66-5-69. Notification of traffic convictions. 

66-5-69.1. Violation convictions; actions to mask, defer or 
divert; prohibited. 

66- 5-70. Reciprocity. 

66-5-71. Penalties for violation of out-of-service orders. 

66- o 72. Employer penalties for railroad-highway grade 

crossing violations. 


Part 2. ACTIONS AGAINST NONRESIDENT 
OWNERS AND OPERATORS 


66-5-101, 66-5-102. Reserved: 
66-5-103... Nonresident owners and operators; service of pro- 
, cess on secretary of state in accident cases. 
66-5-104. Procedure in action against nonresident owner 
or operator. 


Part 3. FINANCIAL RESPONSIBILITY 


66-5-201. Short title, 
66-5-201.1. Purpose. 
66-5-202. Repealed. 
66-5-203. Director to administer act. 
66-5-204, Administrative and court review. 
66-5-205. Vehicle must be insured or owner must have ev- 
__. idence of financial responsibility; penalties. 
66-5-205.1. Uninsured motorist citation; requirements to 
be followed at time of accident; subsequent 
procedures; insurer notification require- 
ments; suspension procedures. 
66-5-205.2, Repealed. 
66-5-205.3. Motor vehicle insurance policy; procedures. 
66-5-206. Registration without insurance or evidence of 
financial responsibility prohibited; suspen- 
sion required. 
66-5-207. Exempt motor vehicles. 
66-5-207.1. Self-insurers. 
66-5-208. Evidence of financial responsibility; amounts 
and conditions. 
Meaning of "judgment". 
Settlement agreements for payment of dam- 
ages. 
When courts to report nonpayment of judg- 
ments. 
Application to nonresidents, unlicensed driy- 
ers, unregistered vehicles and accidents in 


66-5-65.1. 


66-5-209. 
66-5-210. 


66-5-211. 


other states. 

66-5-213. Exception when consent granted by judgment 
creditor, 

66-5-214, Discharge in bankruptcy. 

66-5-215. Payments sufficient to satisfy requirements. 


66-5-216, 
66-5-217. 
66-5-218, 
66-5-219., 
66-5-220. 


Installment payment of judgments; default. 
Action if breach of agreement. 

Alternate methods of giving evidence. 
Repealed. 

Default by nonresident insurer. 
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Sec. 

66-5-221. Repealed. 

66-5-222. Driver exclusion endorsement form. 

66-5-223. Repealed. 

66-5-224. Act not to affect other policies, 

66-5-225. Bond asevidence. . 

66-5-226. Cash deposit as evidence. 

66-5-227. Application of cash deposit. 

66-5-228. Substitution of evidence. 

66-5-229, Duration of evidence; when filing of evidence 
may be waived. 

66-5-230. Surrender of license and registration. 

66-5-231. Forged evidence. 

66-5-232. Sampling; letter to owner. 

66-5-233. Affirmation form, 

66-5-234. Registration; application and renewal. 

66-5-235. False affirmation; violation. 

66-5-236. Suspension for nonpayment of judgment or for 
false affirmation. 

66-5-237. Past application of act. 

66-5-238. Act not to prevent other process. 

66-5-239. No civil liability. 

66-5-240. Recompiled. 

66-5-241. Repealed. 

66-5-242, Recompiled. 

66-5-243. Repealed. 

66-5-244, Recompiled. 

66-5-245. Recompiled. 

66-5-246. Repealed. 

66-5-247, Recompiled. 


66-5-1.1 


Sec. 
66-5-248, Recompiled. 
66-5-249 to 66-5-277. Repealed. 


Part 4. UNINSURED MOTORISTS' INSURANCE 


66-5-301. Insurance against uninsured and unknown motor- 
ists; rejection of coverage by the insured. 

66-5-302. Uninsured motorist; payment of arbitration 
fee. 

66-5-303. Uninsured ‘motorist; judicial review [of] arbi- 
tration award. 


Part 5. IDENTIFICATION CARDS 


66-5-401. Identification cards; application. 

66-5-402. Persons eligible for identification cards. 

66-5-403. Expiration of identification cards; duration; re- 
newal. 

66-5-404. Duplicate cards. 

66-5-405. Contents of card. 

66-5-406. Public entities; no liability. . 

66-5-407. Reliance upon information. 

66-5-408, Fees. 

66-5-409. Unlawful use of identification card: 


Part 6. IGNITION INTERLOCK LICENSES 


66-5-501. Short title. 

66-5-502. Definitions. 

66-5-503. Ignition interlock iehes requirements. 
66-5-504. Penalties. . 


PART 1 
OPERATORS' AND CHAUFFEURS' LICENSES 


66-5-1. Repealed. 


Repeals. — Laws 1990, ch. 120, § 45 repealed 66-5-1 
NMSA 1978, as enacted by Laws 1978, ch. 35, § 223, relat- 
ing to definitions of "suspension", "revocation", and "can- 
cellation", effective July 1, 1990. For provisions of former 


66-5-1.1. Definition. 


section, see the 1989 NMSA 1978 on NMOneSource.com. 
For present comparable Provisions; see 66-1-4.1 to 66-1- 
4,20 NMSA 1978. 


As used in Sections 66-5-8 and 66-5-9 NMSA 1978, "traffic violation" means: 
failure to obey traffic-control devices, as provided in Section 66-7-104 NMSA 1978; 
failure to obey traffic-control signals, as: provided in Section 66-7-105 NMSA 1978; 
speeding, as provided in Section 66-7-301 NMSA 1978; 
failure to yield, as provided in Sections 66-7-328 through 66-7-332.1 NMSA 1978; 


failure to properly fasten safety belt, as provided in Section 66-7-372 NMSA 1978; 
homicide by vehicle, as provided in Section 66-8-101 NMSA 1978; 
injury to pregnant woman by vehicle, as provided in Section 66-8-101.1 NMSA 1978; 


A 

B 

C 

D. 

K. child not in restraint device or seat belt, as provided in Section 66-7-369 NMSA 1978; 
BF. 

G. 

H 

I, 


driving while under the influence of intoxicating liquor or drugs, as provided in Section 66- 


8-102 NMSA 1978; 


J. refusal to submit to chemical tests, as provided in Section 66-8-111 NMSA 1978; 

K. reckless driving, as provided in Section 66-8-113 NMSA 1978;. 

L. careless driving, as provided in Section 66-8-114 NMSA 1978; 

M. racing on highways, as provided in Section 66-8-115 NMSA 1978; 

N. using a mobile communication device while driving a motor vehicle, unless the driver holds 
a valid amateur radio operator license issued by the federal communications commission and is 
operating an amateur radio. As used in this subsection: 
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(1) "driving" means being in actual:physical control of a motor vehicle on a highway. or 
street, except that "driving" does not include being lawfully parked; and 
(2) "mobile communication device" means a wireless communication device that is de- 
signed to receive and transmit voice, text or image communication; or 
O. buying, attempting to buy, receiving, possessing or permitting oneself to be served aleshione 
beverages, as provided in Subsection C of Section 60-7B-1 NMSA 1978. 


History: Laws 1999, ch. 175, § 1; 2011, ch. 148, § 1. properly fasten safety belt", "using a mobile communica- 
The 2011 amendment, effective June 17, 2011, added tion device while driving" and "buying, possessing or being 
"child not in restraint device or seat, belt", "failure to served alcoholic beverages" to the list of traffic violations. 


66-5-1.2. Definition; tribe, 


As used in Sections 66-5-25, 66-5-26, 66-5-30 and 66-8-102 NMSA 1978, "tribe" means an Indian 
nation, tribe or pueblo that is located wholly or partially in New Mexico and that has executed an 
intergovernmental agreement with the state pursuant to Section 66-5-27.1 NMSA 1978. 


History: Laws 2008, ch. 164, § 4. Effective dates. — Laws 2003, ch, 164, § 11 made the 
section effective July 1, 2003. 


66-5-2. Drivers must be licensed. 


A. Except those expressly exempted from the Motor Vehicle Code, no person shall drive any 
motor vehicle, neighborhood electric car or moped upon a highway in this state unless the person: 
(1) holds a valid license issued under the provisions of the Motor Vehicle Code; and 

(2) has surrendered to the division any other license previously issued to the person by 
this state or by another staté or country or has filed an affidavit with the division that the person 
does not possess such other license; however, the applicant need not surrender a motorcycle li- 
cense duly obtained under Paragraph (4) of Subsection A of Section 66-5-5 NMSA 1978. 

B. Any person licensed under the provisions of the Motor Vehicle Code or expressly exempted 
from licensure may exercise the privilege granted upon all streets and highways in this state and 
shall not be required to obtain any other license to exercise the privilege by any county, municipal- 
ity or any other local body having authority to adopt local police regulations. 

C. A person charged with violating the provisions of this section shall not be convicted if the 
person produces, in court, a driver's license issued to the person that was valid at the time of the 
person's arrest. 


History: 1953 Comp., § 64-5-2, enacted by Laws ANNOTATIONS 
1978, ch. 35, § 224; 1981, ch, 361, § 20; 1989, ch. 318, Gres F 
§ 13; 2007, ch. 319, § 44; 2013, ch. 204, § 3. Absence of chauffeur's license unimportant un- 


Cross references. — For drivers of off-highway mo- less truck driver must possess. — Permitting plaintiff 
torcycles not being required to be licensed, see 66-3-1010 iy wrongful death action to show that driver did not have 
NMSA 19738. a chauffeur's license and submitting to jury question as to 

For operator of motorized bicycle having valid driver's whether truck was being operated in violation of law was 
license in his possession, see 66-3-1101 NMSA 1978. erroneous in absence of evidence that driver was member 


The 2013 amendment, effective July 1, 2013, provided of a class of whom such license was required. Downer v. 
that a person cited for no driver's license shall not be Southern Union Gas Co., 1949-NMSC-045, 53 N.M. 354, 
convicted if the person. produces evidence of compliance 208 P.2d 815. int 
in court; in Paragraph (2) of Subsection A, after "duly ob- Illegal sentence. yin! Sentence of 364 days for driving 
tained under Paragraph", changed "(3)" to "(4)"; and added without a valid driver's license was illegal and void. State 
Galnetiton Cs: v. Ingram, 1998-NMCA-177, 126 N.M. 426, 970 P.2d 1151, 

The 2007 amendment, effective June 15, 2007, pro- cert. denied, 126 N.M. 533, 972 P.2d 352. 
hibited a person from driving a neighborhood electric car Insufficient evidence of driving without a license. 
on a highway unless the person complies with the condi- — Where child appealed a jury verdict that he committed 
Honwof thie sect the delinquent act of driving without a valid driver's li- 

The 1989 amendment, effective July 1, 1989, inserted cense, there was insufficient evidence to support the jury's 
"or moped" and substituted "this state" for "the state" in finding that. child committed the delinquent ‘act where 
the introductory paragraph of Subsection A: . the State failed to prove that child did not hold a valid 


400 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


66-5-2.1 LICENSING OF OPERATORS AND CHAUFFEURS; FINANCIAL RESPONSIBILITY 66-5-3 


driver's license at the time of driving, and the evidence at: applying for a New Mexico operator's or chauffeur's’ li- 
trial established only that child did not have a license in cense, or file an affidavit with the department of motor 
his possession at.the time of driving. State vu Anthony Lie vehicles (now motor yehicle division) that he does not pos- 
2019-NMCA-008, cert. denied. sess an operator's or chauffeur's license. 1964 Op. Att'y 

Failure to possess license not ground for involun- Gen. No, 64-145, 
tary manslaughter conviction. — Failure of accused Operator of small electrically driven vehicle must 
to have a driver's license was not ground for convicting obtain operator's license, — The operator of a three 
him of involuntary manslaughter in death of his passen- horsepower, electrically driven vehicle suitable for trans- 
ger where absence of license was not causally related to“ ~< portation of persons upon the highways of the state must 
death, State v, Seward, 1942-NMSC-002, 46. N.M. 84,121.-....obtain, a motor vehicle operator's license: 1959-60 Op. 
P.2d 145. Att'y Gen, No, 59-36, 

Person is not permitted to operate motor vehicle Am. Jur, 2d, A.L.R. and CJ.S. references. — 7A Am. 
on basis of documents in his or her possession which Jur. 2d Atitomobiles and Highway Traffic §§ 96 to'111. 
could, upon. performance of a ministerial function by a State's liability to one injured by improperly licensed 
government official, lead to the issuance of a license. 1980 driver, 41 A.L.R.4th 111. 

Op. Att'y Gen. No. 80-21. Negligent entrustment of motor vehicle to unlicensed 

Person applying for license must surrender non- driver, 55 A.L.R.4th 1100, 
resident license. — Under the provisions of Section 64- . Automobiles: Necessity. or emergency as. defense in 
13-38, 1953 Comp. (similar to this section) and Section 66- prosecution for driving without operator's license or while 
5-49 NMSA 1978, a person possessing a valid nonresident license is suspended, 7 A.L.R.5th 73, , 
operator's or chauffeur's license must surrender it upon 60 C.J.S, Motor Vehicles §§ 146 to 152. 


66-5-2.1. Consent to. registration with the gplective service system; 
applicability. 


A. Every male citizen of the state of New Mexico and every other male person residing in the 
state of New Mexico who, on the day or days fixed for the first or any subsequent Selective Service 
Act registration, is between the ages of eighteen and twenty-six shall consent to his registration in 
compliance with the requirements of the federal Military Selective Service Act, 50 U.S.C. App. 453 
et seq., when applying to receive or renew a driver's license or identification card. 

B. The division shall forward in an electronic format the necessary personal information re- 
quired for'registration of the applicants identified in Subsection A of this section to the selective 
service system. The applicant's submission of the application shall serve as an.indication thatthe 
applicant has already registered with the selective service or that he is authorizing the division 
to forward to the selective service the necessary information for registration. The division shall 
notify the applicant on the application that his submission of the application will serve as his 
consent to, be registered with the selective service system if he is required to do so by federal law. 

C. The provisions of this section shall apply to every male citizen of the state of New Mexico 
and every other male person residing in the state of New Mexico who, on the day or days fixed 
for the first or any subsequent Selective Service Act registration, is between the ages of eighteen 
and twenty-six who are applying for issuance, renewal or duplication of.an instruction permit, .a 
driver's license, a provisional driver's license, a commercial driver's license or an identification 
card on or after the effective date of this act. 

D. The provisions of this,section shall not be spohaabla to any alien lawfully admitted to. the 
United States as a nonimmigrant under Section’ 101(a)(15) of the _ Immigration and: Nationality 
Act, as amended (66 Stat. 163;.8 U.S.C.1101), for'so long as he continues to maintain a aan non- 
immigrant status in the United States. 


$ 


History: Laws 2008, ch, 425, § 1. ion Effective dates. — Laws-2003,‘ch. 425, § 2 made the 
Cross references, — For the Selective Service Act, see section effective July 1, 2003. 
50 U.S.C. § 451 et seq. 


66-5-3. Repealed. 


Repeals. — Laws 1993, ch. 68, § 57 repealed 66-5-3. June 18, 1993. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 1978, ch. 35, § 225 relat- ‘1992 NMSA 1978 on NMOneSource.com. 
ing to exceptions for motorcycle driver education, effective ct 
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66-5-4. Persons exempt from licensure. 


The following persons are exempt from licensure under the Motor Vehicle Code [66-1-1 NMSA 
1978]: 

A. military personnel while driving a motor vehicle owned or leased by the United States de- 
partment of defense; 

B. a person who is at least fifteen years of age and who has in immediate possession a valid 
driver's license issued to the person in the person's home state or country may drive a motor ve- 
hicle in this state, except that the person shall obtain a license upon becoming a resident and be- 
fore the person is employed for compensation by another for the purpose of driving a motor vehicle; 

C. anonresident who is at least eighteen years of age whose home state or country does not re- 
quire the licensing of drivers may drive a motor vehicle for a period of not more than one hundred 
eighty days in any calendar year if the motor vehicle driven-is duly registered in the home state or 
country of the nonresident; 

D. a driver of a farm tractor or implement of husbandry temporarily drawn, moved or pro- 
pelled on the highway; and 

E. a driver of an off-highway motorcycle. 


History: 1953 Comp., § 64-5-4, enacted by Laws "six" for "four" in Paragraph (1) and "this state" for "the 
1978, ch. 35, § 226; 1989, ch. 318, § 14; 2005, ch. 124, state" in Paragraph (2). 


§ 2; 2007, ch. 321, § 3. ANNOTATIONS 


Cross references. — For driver's licenses of members 
of the armed forces on active duty, see 66-5-21.1 NMSA New resident can be required to obtain New Mex: 
ico license. — The department of motor vehicles (now mo- 


1978. 
tor vehicle division) can require a person who has become a 


The 2007 amendment, effective April 2, 2007, elimi- 
nated the exemption of an employee of the United States resident of this state to acquire a New Mexico operator's li- 
cense regardless of how long or short a period he has been in 


while driving a motor vehicle owned or leased to the 
United States and added an exemption from licensure the state. A person who has become a resident of New Mex- 
ico and has in his possession an operator's license issued to 


military personnel while driving a motor vehicle owned or 
leased by the United States department of defense. _ him by another state no longer falls within the exemption 


The 2005 amendment, effective June 17, 2005, de- in Subsection B, of Section 64-13-38, 1953 Comp. (similar to 
leted former Subsection F which provided that a person this section), that is, carrying a valid driver's license. from 
who is in the military service or who has been honorably Hishorie state: 1966 Op. Att'y Gen. No. 66-22. 


discharged is exempt from licensure under certain speci- Licensed nonresident drivers are not required 


fied conditions. ly for New Mexi tor's li -60 
The 1989 amendment, effective July 1, 1980, added ARS No soda OP 


present Subsection EH, and redesignated: former Subsec- Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
tion E as present Subsection F, while substituting therein Jur, 2d oh incu thie and Highway Traffic § 104. 


60 C.J.S. Motor Vehicles § 150. 


66-5-5. Persons not to be licensed. 


The division shall not issue a driver's license under the Motor Vehicle Code to any person: 
A.. who is under the age of eighteen years, except the division may, in its discretion, issue: 

(1) an instruction permit to a person fifteen years of age or older who is enrolled in and 
attending or has completed a driver education course approved by cae bureau that includes a DWI 
education and prevention component; . 

(2) a provisional license to a person fifteen years and six nat of age or older: 

(a) who has completed a driver education course approved by the bureau or offered by 
a public school that includes a DWI education and prevention component and has had an instruc- 
tion permit for at least six months as provided in Section 66-5-8 NMSA 1978; and 

(b) who has successfully completed a practice driving component; 

(3) adriver's license to a person sixteen years and six months of age or older: 

(a) who has had a provisional license for at least a twelve-month period immediately 
preceding the date of the application for the driver's license as provided in Section 66-5-9 NMSA 1978; 

(b) who has complied with restrictions on that license; and 

(c) who has not been adjudicated for an offense involving the use of alcohol or drugs 
during the twelve-month period immediately preceding the application for the driver's license and 
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who has no pending adjudications alleging an offense involving the use of alcohol or drugs at the 
time of application; and 
(4) toaperson thirteen years of age or older who passes an examination prescribed by the 

division, a license restricted to the operation of a motorcycle; provided that: 

(a) the motorcycle is not in excess of one hundred cubic centimeters displacement; 

(b) no holder of an initial license may carry any other passenger while driving a mo- 
torcycle; and . | 

(c) the director approves and certifies motorcycles as not in excess of one hundred 
cubic centimeters displacement and by rule provides for a method of identification of such motor- 
cycles by all law enforcement officers; 

B... whose license or driving privilege has been suspended or denied, during the period of suspen- 
sion or denial, or to any person whose license has been revoked, except as provided in Section 66-5-32 
NMSA 1978 and the Ignition Interlock Licensing Act [66-5-501 through 66-5-504 NMSA 1978]; 

C. who is an habitual user of narcotic drugs or alcohol or an habitual user of any drug to a de- 
gree that renders the person incapable of safely driving a motor vehicle; 

D. who is four or more times convicted of driving a motor vehicle while under the influence of 
intoxicating liquor or narcotic drug regardless of whether the convictions are under the laws or ordi- 
nances.of this state or any municipality or county of this state or under the laws or ordinances of any 
other state, the District of Columbia or any governmental subdivision thereof, except as provided 
in the Ignition Interlock Licensing Act. Five years from the date of the fourth conviction and every 
five years thereafter, the person may apply to any district court of this state for restoration of the 
license, and the court, upon good cause being shown, may order restoration of the license applied for; 
provided that the person has not been subsequently convicted of driving a motor vehicle while under 
the influence of intoxicating liquor or drugs. Upon issuance of the order of restoration, a certified 
copy shall immediately be forwarded to the division, and if the person is otherwise qualified for the 
license applied for, the four previous convictions shall not prohibit issuance of the license; 

EK: who was convicted on or after June 17, 2005 of driving a motor vehicle while under the 
influence of intoxicating liquor or drugs pursuant to the laws or ordinances of any other state or 
any. governmental subdivision thereof, unless the person obtains an ignition interlock license as 
provided in the Ignition Interlock Licensing Act for a period of one year for a first conviction; a 
period of two years for a second conviction; a period of three years for a third conviction; or the 
remainder of the offender's life for a fourth or subsequent conviction, subject to a five-year review 
as provided in Subsection D of this section. Upon presentation of proof satisfactory to the division, 
the division may credit time spent by a person operating a motor vehicle with an ignition interlock 
or comparable device, as a condition of the person's sentence for a conviction in another jurisdic- 
tion, against the ignition interlock :time requirements imposed by this subsection. The division 
shall promulgate rules necessary for granting credit to persons who participate in comparable out- 
of-state programs following a conviction for driving a motor vehicle while under the influence of 
intoxicating liquor or drugs. The requirements of this subsection shall not apply to a person who: 

(1) has only one conviction for driving a motor vehicle while under the influence of in- 
toxicating liquor or drugs that did not result in great bodily harm or death, and that conviction is 
pursuant to the laws or ordinances of any other state or any governmental subdivision thereof and 
who presents proof satisfactory to the division that the person completed all conditions of the per- 
son's sentence for the conviction in the other jurisdiction, whether or not installation of an ignition 
interlock device was a’condition of the sentence; provided, however, that at least twelve months 
have passed since the person's conviction; or 

(2) applies for a driver's license ten years or more from the date of the person's last convic- 
tion, except for a person who is subject to lifetime driver's license revocation for a conviction in 
another jurisdiction pursuant to this subsection; 

F. who has previously been afflicted with or who is suffering from any mental disability or dis- 
ease that would render the person unable to drive a motor vehicle with safety upon the highways 
and who has not, at the time of application, been restored to health; 

G. who is required by the Motor Vehicle Code to take an examination, unless the person has 
successfully passed the examination; 
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H. who is required under the laws of this state :to deposit proof of financial nit eee and 


who has not deposited the proof; 


I. when the director has good cause to believe that the operation of a uhbtee vehicle on the high- 
ways by the person would be inimical to public safety or welfare; or 

J. as a motorcycle driver who is less than eighteen years of age and who has not presented a 
certificate or other evidence of having’ successfully completed a motorcycle driver education pro- 
gram licensed or offered i in conformance with rules of the bureau. 


History: 1953 Comp., § 64:5:5, enacted by Laws 


1978, ch. 35, § 227; 1979, ch. 329, § 1; 1981, ch. 361, 
§ 21; 1984, ch, 72, § 1; 1989, ch. 329, § 4; 1993, ch, 68, 
§ 89; 1999, ch. 175, § 2; 2008, ch, 289, § 7; 2005, ch. 241, 
§.1; 2005, ch, 269, § 1; 2007, ch. 316, § 1; 2007, ch. 817, 
§ 1; 2011, ch, 148, § 2; 2017, ch. 17, § 1; 2017, ch, 79, § 1. 
Cross references, — For general definitions appli- 
cable to this section, see 66-1-4 to 66-1-4.20 NMSA 1978. 


"66-5-5, Persons not to be (taeabed: 

The division shall not.issue a driver's amie anil the 
Motor Vehicle Code to any person: 

A. who is under the age of eighteen years, eee pl the 


division may, in its discretion, issue: 


(1), an instruction permit to a person ica years of 
age or older who is enrolled in and attending or has com- 


pleted a driver education course approved by the bureau 


For financial responsibility, see 66-6-201 NMSA 1978 et: 


seq. 

2017 Multiple Amendments. — Laws 2017, ch. 17, 
§ 1 and Laws 2017, ch. 79, § 1, both effective July 1, 2017, 
enacted different amendments to this section, Pursuant to 
12-1-8 NMSA 1978, Laws 2017, ch..79, §.1, as the last act 
signed by the governor, has been compiled into the NMSA 
1978 as set out‘above, and Laws 2017, ch.'17, §1, while not 
compiled pursuant to 12-1-8 NMSA 1978, is set out below. ° 


The nature of the difference between the amendments is ,. 


that Laws 2017, ch. 17, § 1, amended the ignition interlock 
licensing requirement to provide that a person with only 
one prior conviction for driving under the influence of intox- 
icating liquor or drugs in another jurisdiction may obtain 
a New Mexico driver's license upon proof of completion of 
all conditions of the person's sentence in the other jurisdic- 
tion, and Laws 2017, ch. 79, § 1, amended the ignition in- 
terlock licensing requirement to provide that a person with 
only one prior conviction for driving under the influence of 
intoxicating liquor or drugs in another jurisdiction that did 
not result in great bodily harm or death, and at least twelve 
months have passed since the person's conviction, may ob- 
tain a New Mexico driver's license upon proof of completion 
of all conditions of the person's sentence, removed the Dis- 
trict of Columbia from the provision governing:conviction in 
other states, and made technical changes, 

Laws 2017, ch. 79, § 1 [set out above], effective July 1, 
2017, amended the ignition interlock licensing require- 
ment to provide that a person with only one prior convic- 
tion for driving under the influence of intoxicating liquor 
or drugs in another jurisdiction that did not result in 
great bodily harm or death, and at least twelve months 
have passed: since the person's conviction, may obtain a 
New Mexico driver's license upon proof of completion of all 
conditions of the person's sentence, removed the District 
of Columbia from the provision governing conviction in 
other states, and, made certain technical changes; in Sub- 
section E, in the introductory paragraph, after "any other 
state", deleted "the District of Columbia", after "conviction 
in another jurisdiction", deleted "pursuant to this section", 
and after "The requirements ofthis subsection shall not 
apply to a person who", added Paragraph E(1) and des- 
ignated the remainder of the section as Paragraph E(2). 

Laws 2017, ch! 17, § 1 [set out below], effective July 1, 
2017, amended the ignition interlock licensing: require- 
ment to provide that a person with only one prior convic- 
tion for driving under the influence of intoxicating liquor 


that includes a DWI education and prevention component; 
(2) .a provisional license to a person fifteen years 
and six months of age or older: 

(a) who has completed a driver education course 
approved by the bureau or offered by a public school that 
includes.a DWI education and prevention component, and 
has had an instruction permit for at least six months as 
provided i in Section 66-5-8 NMSA 1978; and 

‘(b) who has successfully completed a practice 


driving component; 


(3) a driver's license toa person sixteen years and 


’ six months of age or older: * 


(a) -who has had a provisional license for at least 


at velnesthcat period immediately preceding the date of 


or drugs‘in another jurisdiction may obtain'a New Mexico 


driver's license upon: proof of completion of all conditions 
of the person's sentence in the other jurisdiction; in Sub- 
section E, after "conviction in another jurisdiction", de- 
leted "pursuant to this subsection", and added Paragraph 
E(1) and designated the remainder of the section as Para- 
graph E(2), and provided: 
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the application for the driver's license as provided in Sec- 
tion 66-5-9 NMSA 1978; 

(b) who has complied with restrictions on that li- 
cense; and. 

(c) who has not. been adjudicated for an offense 
involving the use of alcohol or drugs during the twelve- 
month period immediately preceding the application for 
the driver's license and who has no pending adjudications 
alleging an offense involving the use of alcohol or drugs at 
the time of application; and 

_ (4). to.a person thirteen years of age or older who 
passes an examination prescribed by the division, a license 
restricted to the operation of a motorcycle; provided that: 

(a) the motorcycle is not in excess ipl one hundred 
cubic centimeters displacement; hi 

(b) no holder of,an initial license may carry any 


other passenger while driving a motorcycle; and 


(c) the director approves and certifies motorcycles 
as not in excess of one hundred cubic centimeters dis- 
placement and by rule provides for a method of identifica- 
tion of such motorcycles by all law enforcement officers; 

B. whose license or driving privilege has been sus- 
pended or denied, during the period of suspension or de- 
nial, or to any person whose license has been revoked, ex- 
cept as provided in Section 66-5-32 NMSA 1978 and the 
Ignition Interlock Licensing Act;' — 

C.. who is an habitual user of narcotic totals or abubhil 
or an habitual user of any drug to a degree that renders 
the person incapable of safely driving a motor yehicle; — 

D. who is four or more times convicted of driving a mo- 
tor vehicle while under the influence of intoxicating liquor 
or narcotic drug regardless of whether the convictions are 
under the laws or ordinances of this state or any municipal- 
ity or county of this state or under the laws or ordinances 
of any other state, the District of Columbia or any govern- 
mental subdivision thereof, except as provided in the Igni- 
tion Interlock Licensing Act. Five years from the date of 
the fourth conviction and every five years thereafter, the 
person may apply to any district court of this state for res- 
toration of the license, and the court, upon good cause being 
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shown, may order restoration of the license applied for; pro- 
vided that the person has not been subsequently convicted 
of driving a motor vehicle while under the influence of in- 
toxicating liquor or drugs. Upon issuance of the order of 
restoration, a certified copy shall immediately be forwarded 
to the division, and if the person is otherwise qualified for 
the license applied for, the four previous convictions shall 
not prohibit issuance of the license; 

EK. who was convicted on or after June 17, 2005 of driv- 
ing a motor vehicle while under the influence of intoxi- 
cating liquor or drugs pursuant to the laws or ordinances 
of any other state, the District of Columbia or any gov- 
ernmental subdivision thereof, unless the person obtains 
an ignition interlock license as provided in the Ignition 
Interlock Licensing Act for a period of one year for a first 
conviction; a period of two years for a second conviction; 
a period of three years for a third conviction; or the re- 
mainder of the offender's life for a fourth or subsequent 
conviction, subject to a five-year review as provided in 
Subsection D of this section. Upon presentation of proof 
satisfactory to the division, the division may credit time 
spent by a person operating a motor vehicle with an igni- 
tion interlock or comparable device, as a condition of the 
person's sentence for a conviction in another jurisdiction, 
against the ignition interlock time requirements imposed 
by this subsection. The division shall promulgate rules 
necessary for granting credit to persons who participate 
in comparable out-of-state programs following a convic- 
tion for driving a motor vehicle while under the influence 
of intoxicating liquor or drugs. The requirements of this 
subsection shall not apply to a person who: 

(1) has only one conviction for driving a motor ve- 
hicle while under the influence of intoxicating liquor or 
drugs and that conviction is pursuant to the laws or or- 
dinances of any other state or any governmental subdi- 
vision thereof and who presents proof satisfactory to the 
division that the person completed all conditions of the 
person's sentence for the’conviction in the other jurisdic- 
tion, whether or not installation of an ignition interlock 
device was a condition of the sentence; or 

(2) applies for a driver's license ten years or more 
from the date of the person's last conviction, except for a 
person who is subject to lifetime driver's license revoca- 
tion for a conviction in another jurisdiction pursuant to 
this subsection; . 

F, who has previously been afflicted with or who is suf- 
fering from any mental disability or disease that would 
render the person unable to drive a motor vehicle with 
safety upon the highways and who has not, at the time of 
application, been restored to health; 

G.. whois required by the Motor Vehicle Code to take 
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an examination, unless the person has successfully passed 


the examination; 

H. who is required under the laws of this state to de- 
posit proof of financial responsibility and who has not de- 
posited the proof; 

I. when the director has good cause to believe that the 
operation of a motor vehicle on the highways by the per- 
son would be inimical to public safety or welfare; or 

J. as a motorcycle driver who is less than eighteen 
years of age and who has not presented a certificate or 
other evidence of having successfully completed a motor- 
cycle driver education program licensed or offered in con- 
formance with rules of the bureau. 

The 2011 amendment, effective June 17, 2011, in Sub- 
section A, eliminated the restriction on the issuance of driv- 
er's licenses to persons who have been convicted of a traffic 
violation that was committed within the ninety-day period 
prior to applying for the license and authorized the issuance 
of a driver's license to a person who has not been convicted 
of an offense involving alcohol or drugs during the twelve- 
month period preceding the application for the license. 
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~The 2007 amendment, effective July 1, 2007, added 
Subsection E prohibiting the issuance of a license to a per- 
son convicted after June 17, 2005‘in another state or the 
District of Columbia of driving while under the influence. 

The 2005 amendment, effective June 17, 2005, in Sub- 
section C, deleted the former provision that:a license shall 
not be'issued to'an habitual drunkard and provided that:a li- 
cense shall not be issued to a person who is an habitual user 
of alcohol; in Subsection D, provided that a license shall not 
be issued to a person who is four or more'times convicted of 
driving under the influence; that five years from the date 
of the fourth conviction and every five years thereafter, the 
person may apply for restoration of the license; deleted the 
former qualification that a license may be restored if the 
person has not been convicted in the ten-year period prior 
to his request for restoration of the license; provided that 
when the license is restored, the prior four conviction shall 
not prohibit the issuance of a license; and deleted the former 
provision that if the person is subsequently once ‘convicted 
of driving under the influence his license may be revoked for 
five years. This section was also amended by Laws 2005, ch. 
241, § 1. The section is set out as amended by Laws 2005, ch. 
269, § 1. See 12-1-8 NMSA 1978. 

The 2003 amendment, effective April 6, 2003, substi- 
tuted "rule" for "regulation" in Subparagraph A(4)(c) and 
Subsection I; added "and the Ignition Interlock Licensing 
Act" at the end of Subsection B; and inserted "except as 
provided in the Ignition Interlock Licensing Act" at the 
end of the first sentence in Subsection D. 

The 1999 amendment, effective January 1, 2000, in 
Subsection A substituted’ "eighteen years" for "sixteen 
years" in the introductory language, in Paragraph (1) 
substituted the language beginning "an instruction" and 
ending "fifteen" for."a restricted instruction permit or a 
restricted license to students fourteen" and inserted "or 
has completed", substituted Paragraph (2) for former 
Paragraph (2), relating to granting a license to a person 
fifteen years or older who has completed a driver educa- 
tion course, and added Paragraph (8) and redesignated 
the subsequent paragraph accordingly. 

The 1993 amendment, effective July 1, 1994, substi- 
tuted "a driver's" for "any driver's" in the introductory para- 
graph; substituted the language beginning "and attending 
a driver-education course” for "high school driver-education 
programs approved by the state board of education" at the 
end of Paragraph (1) of Subsection A; substituted the lan- 
guage beginning "a driver-education course" for "an accred- 
ited driver-education program" at the end of Paragraph (2) 
of Subsection A; substituted "within any ten-year period" for 
"subsequent to July 1, 1955" in the first sentence of Subsec- 
tion D; substituted "Ten years" for "Five years" at the be- 
ginning and "ten-year period" for "five-year period" near the 
end of the second sentence in Subsection D; and substituted 
the language beginning "or offered" for "by or offered by a 
school in conformance with regulations of the state depart- 
ment of education" at the end of Subsection I. 

The 1989 amendment, effective July 1, 1989, in Sub- 
section B, substituted "whose license or driving privilege 
has been suspended or denied, during the period of sus- 
pension or denial" for "whose license has been suspended, 
during the suspension". 


ANNOTATIONS 


Revocation based on number of convictions. — 
A"first offense" designation appearing in a plea agreement 
and in a metropolitan court's judgment and sentence did 
not preclude MVD from revoking a driver's license, be- 
cause the application of Section 66-5-5D NMSA 1978 de- 
pends upon the number of convictions, rather than their 
sequence or status, and because no intent to preserve the 
driver's driving privileges was evinced. by the relevant 
documents. Armijo v. State Taxation & Revenue Dep't, 
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2002-NMCA-065, 132 N.M. 398, 49 P.3d 77, cert. quashed, 
181.N.M. 564, 40 P.3d 1008. 

Restoration of license upon a showing of good 
cause, — At a minimum, a petitioner for license restora- 
tion would need to establish that he or she does not: have 
a habitual alcohol problem and has not'received any sub- 
sequent DWI convictions so that he or she was not barred 
from restoration under Subsection C:or D. Beyond this 
minimal showing, in order to present evidence of good 
cause, a petitioner must also demonstrate that he or she 
no longer presents a threat to public safety if given an un- 
restricted license. DeMichele v. N.M, Taxation & Revenue 
Dep't, 2015-NMCA-095. 

Where petitioner, between 1990 and 2007, had been con- 
victed six times of DWI and had an interlock device placed 
on his vehicle after his last DWI conviction, and where it 
was uncontested that petitioner had been sober for eight 
and one-half years and had not had a single interlock vio- 
lation during that time period, the district court's, deter- 
mination that petitioner failed to demonstrate good cause 
for restoration of his license based on refusals to. retest 
and readings on the interlock device showing the presence 
of alcohol at above zero but below /025, neither of which 
were reportable violations, was an abuse of discretion. 
The uncontested evidence, including the lack of violations 
over an eight and one-half year period, does not.permit a 
reasonable inference that petitioner still posed a threat to 
public safety. DeMichele v. N.M., Taxation & Revenue Dep't, 
2015-NMCA-095. 

Denial of license restoration may..not be based 
solely on the number of prior DWIs or deterrent 


effect of interlock devices. — Where petitioner, be- 
tween 1990 and 2007, had been convicted six times of DWI 
and had an interlock device placed on his vehicle after his 
last DWI conviction, and where it was uncontested that 
petitioner had’ been sober for eight and one-half years 
and had not hada single interlock violation during that 
time period, and where petitioner made a showing that 
he no longer posed a threat to public safety, the district 
court abused its discretion in denying the petition for res- 
toration based on the number of prior DWIs held by the 
petitioner and because interlock devices generally work 
as a deterrent to drinking and driving. DeMichele v. N.M. 
Taxation & Revenue Dep't, 2015-NMCA-095, 

When an applicant, formerly disabled under this 
provision, is cured, the division may in its discretion, 
upon proper medical representation as to the cure of the 
disability, issue a license, 1957-58 Op. Att'y Gen.’ No. 57- 
265. 

Migoretion may be exercised by local representa- 
tive, — Issuing a permit or license to the groups and for 
the purposes covered by Section 64-13-40A(1), (2), 1953 
Comp. (similar to this section), is a discretionary and not 
amandatory matter with the division. The discretion to be 
exercised in issuing or refusing to issue a license or permit 
to. these groups may be exercised by the local representa- 
tive of the division. 1955-56 Op. Att'y Gen. No, 55-6255. 

Am. Jur, 2d, A.L.R. and C.J.S, references. — 7A Am, 
Jur, 2d Automobiles and Highway Traffic §§ 109 to 111. 

State's liability to one injured by dmpropertyi licensed 
driver, 41 A,L.R.4th 111. 

60 C.J.S. Motor Vehicles §§ 154, 155. 


66-5-6. Health standards advisory board. 


A. There shall be a "health standards advisory board" consisting of five members of the healing 
arts professions.appointed by the secretary with the assistance of the secretary of health. 

B. The health standards advisory board shall advise the secretary on physical and mental 
criteria and vision standards relating to the licensing of drivers under the provisions of the Motor 
Vehicle Code [66-1-1 NMSA 1978]. 

C; The department, having cause to believe that a licensed driver or applicant may not be 
physically, visually or mentally qualified to be licensed, may obtain the advice of the health stan- 
dards advisory board. The board may formulate its advice from records and reports or may cause 
an examination and report to'be made by one or more members of the board or any’other quali- 
fied person it may designate. The licensed driver or applicant may cause a written report to be 
forwarded, to the board by a healing arts practitioner of his choice, and it shall be given due con- 
sideration by the board only after the licensed driver or applicant has again undergone an on-the- 
road examination and any physical, visual or mental tests as recommended by the. board. These 
examinations and tests may not be waived by the department. | 

D. Members of the health standards advisory board and other persons making exfeininetions 
shall not be held liable for their opinions and recommendations presented pursuant to this section. 

KE. The secretary shall pay members of the health standards advisory board: per diem and mile- 
age as provided in the Per Diem'and Mileage Act [10-8-1 NMSA 1978] and, in addition, may deter- 
mine and pay an hourly rate for work performed not to exceed fifty dollars ($50.00) per hour and 
not to exceed twenty hours per month. 

F. Reports received or made by the health standards advisory board or its nibiritbate foie the 
purpose of assisting the department in determining whether a person is qualified to be licensed 
are for the confidential use of the board or the deparvinans and may not be dizulged to any person 
or used as evidence in any trial. 


History: 1958 Comp., § 64-5-6, enacted by Laws 
1978, ch. 35, § 228; 1989, ch. 318, § 15; 1995, ch. 185, 
§ 16; 1995, ch. 136, § 1; 2004, ch. 59, § 10. 


The ‘2004. amendment, effective March 4, 2004, 
amended Subsection A to increase the advisory board 
members from three to five and changed. throughout the 
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section "director" to "secretary" and "board" to "health 
standards advisory board". 

1995 amendments. — Laws 1995, ch, 135, § 16, effec- 
tive June 16, 1995, in Subsection A, inserting "at least" 
following "consisting of", substituting "secretary after con- 
sultation with the secretary of health" for "director with 
the'assistance of the secretary of health and environment", 
and adding the last sentence; in Subsection B, substitut- 
ing "the Motor Vehicle Code" for "this chapter" and adding 
the language beginning "including identifying sources" at 
the end; in Subsection D, deleting "Subsection C of" pre- 


ceding "this section"; and substituting "department" for - 


"division" and "director" in Subsections B, C, E, and F, was 
approved April 5, 1995. However, Laws 1995, ch. 136, § 1, 
effective June 16, 1995, also amending this section by, in 


Subsection A, inserting "a health standards", and deleting 
"and environment" at the end of the subsection; in Sub- 
section C, inserting "only after the licensed driver or ap- 
plicant has again undergone an on-the-road examination 
and any physical, visual or mental tests as recommended 
by the board" in the third sentence, and adding the last 
sentence, but not giving effect to the changes made by the 
first 1995 amendment, was approved April 5, 1995. The 
section is set out as amended by Laws 1995, hs, 136, § 1. 
See 12-1-8 NMSA 1978. 

The 1989 amendment, effective July 1, 1989, made 
minor stylistic changes in Subsections A and C, added 
present Subsection E, and redesignated former Subsec- 
tion K as present Subsection F. 


66-5-7. Driver's license; classification; examinations. 


A. The division, upon issuing a driver's license, shall indicate.on the license the type or gen- 
eral class of vehicles the licensee may drive. The division shall establish such qualifications, after 
public hearings, as it deems reasonably necessary for the safe operation of various types, sizes or 
combinations of vehicles and shall appropriately examine each applicant to determine his qualifi- 
cations according to the type or general class of license for which he has applied. 

B,_ The division, in issuing the driver's license for certain types or general classes of vehicles, 
may waive any on-the-road examination for applicants except as provided 1 in Section 66-5-6 NMSA 
1978. The division may certify certain employers, governmental agencies or other appropriate or- 
ganizations to train and test all applicants for the type or, general class of licenses if the training 
and testing meet the standards established by the director. 


History: 1953 Comp., § 64-5-7, enacted by Laws 
1978, ch. 35, § 229; 1995, ch. 186,§2. 

The 1995 amendment, effective June 16, 1995; sub- 
stituted "on the license" for "thereon" in the first sentence 


ANNOTATIONS 


When chauffeur's license not required — An em- 
ployee whose principal employment is not driving and 
who does only incidental and limited driving in the course 


in Subsection A; in Subsection B, added at the end of the 
first sentence "except as provided in Section 66-5-6 NMSA 
1978", deleted "of the:division":at the end of the subsec- 
tion, and made minor stylistic,changes throughout the .... 
subsection, - 


‘of a working day would not be required to have a chauf- 
feur's license. 1955-56 Op. Att'y Gen. No. 56-6512. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
‘Jur. 2d Ratbmobitas and Highway Traffic § tr. tr 

“60 C.J.S; Motor Vehicles § 156): 


66-5-8. Provisional licenses; instruction permits; driver education 
students; temporary licenses. 


A. A person fifteen years and six months of age or older may apply to the division for a provi- 
sional license if the person: ' | 

(1) has completed a driver education course approved by the bureau that includes a DWI 
prevention and education component; 

(2) has had an instruction permit for at least six months; provided that thirty days shall 
be added to the six months for each adjudication or conviction of a traffic violation committed dur- 
ing the time the person was driving with an instruction permit; 

~ (8) has not been cited for a traffic violation that is pending at the time of application; and 

(4) has successfully completed a practice driving component. 

B. Successful completion of a practice driving component shall include not less than fifty hours 
of actual driving by the applicant, including not less than ten hours of night driving. An applicant 
for a provisional license: who cannot drive at night due to low: nighttime vision may be exempted 
from the night driving requirement of this subsection; provided that the applicant submits to the 
division an ophthalmologic or optometric report from a licensed ophthalmologist or optometrist 
who attests to the applicant's visual condition and its effect on the applicant's driving ability. The 
applicant's parent or guardian shall certify that the age AT has Fee a the practice driving 
component, 
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C. When operating a motor vehicle, a provisional licensee may be accompanied by not more 
than one passenger under the age of twenty-one who is not a member of the licensee's immediate 
family. A provisional license entitles the licensee, while having the license in the licensee's imme- 
diate possession, to operate a motor vehicle upon the public highways between the hours of 5:00 
a.m. and midnight unless the provisional licensee is eligible for a license restricting driving to day- 
light hours. A provisional licensee may drive at any hour unless otherwise restricted as provided 
in this subsection if: . 

(1) accompanied by a licensed driver who is twenty-one years of age or older; 

(2) ._ required by family necessity as evidenced by a signed statement of a parent or guard- 
ian; 

(8) required by medical necessity as evidenced by a signed statement from medical per- 
sonnel; 

(4) driving to and from work as evidenced by a signed statement from ae licensee's em- 
ployer; 

(5) driving to and from school or a religious activity as evidenced by a ae a statement of 
a school or religious official or a parent or guardian; or 

(6) required due to a medical emergency. 

D. A provisional license shall be in such form as to be readily distinguishable from an unre- 
stricted driver's license and shall contain an indication that the licensee may drive without super- 
vision. 

E. A person fifteen years of age or older who is enrolled in and attending or has completed a 
driver education course approved by the bureau that includes a DWI prevention and education 
component may apply to the division for an instruction permit. The division, in its discretion after 
the applicant has successfully passed all parts of the examination other than the driving test, may 
issue to the applicant an instruction permit. This permit entitles the applicant, while having the 
permit in the applicant's immediate possession, to drive a motor vehicle upon the public highways 
when accompanied by a licensed driver who is twenty-one years of age or older, who has been-li- 
censed for at least three years in this state or in another state and who is occupying a seat beside 
the driver except in the event the permittee is operating a motorcycle. 

F., A person fifteen years of age or older who is a student enrolled in and attending a driver 
education course that is approved by the bureau and that includes both a DWI education and pre- 
vention component and practice driving component may drive a motor vehicle on the highways of 
this state even though the person has not reached the legal age to be eligible for a driver's license 
or a provisional license. In completing the practice driving component, a person may only operate 
a motor vehicle ona public highway if: 

(1) an approved instructor is occupying a seat beside the person; or 
(2) a licensed driver who is twenty-one years of age or older and who has been licensed for 
at least three years in this state or another state is occupying a seat beside the person. 

G. The division in its discretion may issue a temporary driver's permit to an applicant for a 
driver's license permitting the applicant to operate a motor vehicle while the division is complet- 
ing its investigation and determination of all facts relative to the applicant's right to receive a 
driver's license. The permit shall be in the applicant's immediate possession while operating a mo- 
tor vehicle, and it shall be invalid when the applicant's license has been issued or for good cause 
has been refused. 

H. A holder of an instruction permit for a motorcycle shall not carry any other passenger while 
operating a motorcycle. ; 


History: 1953 Comp., § 64-5-8, enacted by Laws six-month period of an instruction permit for éach traf- 
1978, ch. 35, § 230; 1981, ch. 361, § 22; 1993, ch. 68, ’ fic violation committed during the period the licensee was 
§ 40; 1999, ch. 175, § 3; 2005, ch. 29, § 1; 2011, ch. 148, driving with an instruction permit; prohibited the issu- 
§ 3. ... ance of a-provisional license. to a person who has.a-pending 

Cross references. — For driver training schools, see traffic citation at the time of application; and eliminated 
66-10-1 NMSA 1978 et seq. the restriction on the issuance of provisional licenses to 

For approved driver education courses, see 22-13-12 persons who have been convicted of a traffic violation that 
NMSA 1978. was committed within the ninety-day period prior to ap- 

The 2011 amendment, effective June 17, 2011, in plying for the license. 


Subsection A, required that thirty days be added to the 
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The 2005 amendment, effective June 17, 2005, pro- 
vided that an applicant for a provisional license who can- 
not drive at night due to low nighttime vision, may be 
exempted from the’night driving requirement if the appli- 
cant submits a report from a licensed ophthalmologist or 
optometrist who attests to the applicants visual condition. 

The 1999 amendment, effective January 1, 2000, 


added "Provisional licenses" and "Driver education stu-’ 


dents" in the section heading; added Subsections A 
through C, deleted former Subsection B, relating to re- 
stricted licenses, and redesignated the subsequent sub- 
sections accordingly; in Subsection D inserted "or has 
completed" in the first sentence, inserted the language 
beginning "twenty-one" and ending "state and" in the last 
sentence, and deleted the former last sentence, relating to 
the renewal of an instructional permit; rewrote Subsec- 


tion E, and added Paragraph (2) therein; and made minor, 


The 1993 amendment, effective July 1, 1994, in- 
serted "who is enrolled in and attending a driver educa- 
tion course that includes a DWI prevention and education 
program approved by the bureau or offered by a public 
school" in the first sentence of Subsection A; inserted "and 
attending a driver education course that is approved by 
the bureau or offered by a public school that includes both 
a DWI education and prevention component and practice 
driving" in the first sentence of Subsection B; and made 
minor stylistic changes throughout the section. 


ANNOTATIONS 


Am. Jur. 2d; A.L.R. and C.J.S. references, — 7A Am. 
Jur. 2d Automobiles and Highway Traffic § 108. 

Liability, for personal injury or property damage, for 
negligence in teaching or supervision of learning driver, 
5 A.L.R.3d 271. 


stylistic changes. 60 C.J.S. Motor Vehicles § 153. 


66-5-9. Application for license or renewal. 


A. An application for a license or a renewal of a license shall be made upon a form furnished 
by the department. An application shall be accompanied by the proper fee. For licenses other than 
those issued pursuant to the New Mexico Commercial Driver's License Act [66-5-52 through 66-5- 
72 NMSA 1978], submission of a complete application with payment of the fee entitles the appli- 
cant to not more than three Pee to pass the examination within a period of six months from 
the ‘date of application. 

B. An application for a REAL ID-compliant driver's license, an instruction permit or provi- 
sional license, or renewal of a REAL ID-compliant driver's license, instruction permit or provi- 
sional license shall contain the applicant's full legal name; date of birth; sex; and current New 
Mexico residence address and shall briefly describe the applicant and indicate whether the ap- 
plicant has previously been licensed as a driver and, if so, when and by what state or country and 
whether any such license has ever been suspended or revoked or whether an application has ever 
been refused and, if so, the date of and reason for the suspension, revocation or refusal. 

C. An application for a standard driver's license or a renewal of a standard driver's license 
shall contain the applicant's full name; date of birth; sex; and New Mexico residence address of 
the applicant and briefly describe the applicant and indicate whether the applicant has previously 
been licensed as a driver and, if so, when and by what state or country and whether any such li- 
cense has ever been suspended or revoked or whether an application has ever been refused and, if 
so, the date of and reason for the suspension, revocation or refusal. 

D. A valid license shall satisfy the department's identity, age and New Mexico residency re- 
quirements for the issuance or renewal of a standard driver's license to an applicant. 

E. The secretary shall establish by regulation documents that may be accepted as evidence of 
the residency of the applicant. A person applying for or renewing a REAL ID-compliant driver's li- 
cense shall provide documentation required by the federal government of the applicant's identity; 
date of birth; social security number, if applicable; address of current residence; and lawful status. 
For an applicant for a REAL ID-compliant driver's license or a renewal of a REAL ID-compliant 
‘driver's license, the department shall verify the applicant's lawful status and social security num- 
ber, if applicable, through a method approved by the federal government. 

F. Pursuant to the federal REAL ID Act of 2005, the secretary shall establish a written, defined 
exception process to allow a person to demonstrate the person's identity, age and lawful status. 
The process shall allow a person to use a certified letter of enrollment or a valid identification card 
issued by a federally recognized Indian nation, tribe or pueblo to demonstrate the person's identity 
or age or to demonstrate the person's lawful status, if applicable. 

G. A person with lawful status may apply for a REAL ID- caplet: driver's license or a stan- 
dard driver's license. 

H. An applicant shall indicate whether the agitieait is applying for a REAL ID-compliant 
driver's license or a standard driver's license. The department shall issue a standard driver's 
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license to an applicant who is otherwise eligible for a REAL ID-compliant driver's license but who 
does not provide proof of lawful status and who affirmatively acknowledges that the applicant 
understands that a standard driver's license may not be valid for federal purposes. An applicant 
who does not provide proof of lawful status shall only apply for a standard driver's license. Except 
as otherwise provided in the Motor Vehicle Code, the department shall treat driving aubhorization 
eards and standard driver's. licenses as REAL ID-compliant driver's licenses. 

I. An application by’a foreign national with lawful status fora REAL ID-compliant driver" g li- 
cense shall contain the unique identifying number and expiration date, if applicable, of the foreign 
national's valid passport, valid visa, employment authorization card issued under the applicant's 
approved deferred action status or other arrival-departure record or document issued by the’ fed- 
eral government that conveys lawful status. The department may issue to an eligible foreign na- 
tional applicant a REAL ID-compliant driver's license that is valid for a period not to exceed the 
duration of the applicant's lawful status; provided that if that date cannot be determined by the 
department and the applicant isnot a legal permanent resident, the license shall expire one year 
after the effective date of the license. 

J. An application for a standard driver' 8 license shall include. ‘proof of the applicant’ s identity 
and age. 

K. An applicant shall indicate whether the applicant has been.convicted of driving while under 
the influence of intoxicating liquor or drugs in this state or in any other jurisdiction. Failure to 
disclose any such conviction prevents:the issuance of a license for a period of one year if the failure 
to disclose is discovered by the department prior to issuance. If the nondisclosure is discovered by 
the department subsequent to issuance, the department shall revoke the license for a period of one 
year. Intentional and willful failure to disclose, as required in this subsection, is a misdemeanor: 

L. An applicant under eighteen years of age who is making an application for a first New 
Mexico driver's license shall submit evidence that the applicant has: 

(1).. successfully completed a driver education course approved by the bureau that included 
a DWI prevention and education component.,The bureau may accept verification of driver educa- 
tion course completion from another state if the driver education course pubstaneallys meets the 
requirements of the bureau for a course offered in New Mexico; 

(2) had a provisional license for at least the twelve-month period immediately. preceding 
the date of the application for the driver's license; provided that thirty days shall be added to the 
twelve-month period for each adjudication or conviction of a traffic violation committed during the 
time the person, was driving with a provisional license; 

(3). complied with restrictions on that license; 

(4), not been cited for a traffic violation that,is pending at. the time of application; and 

(5) not been adjudicated for an offense involving the use of alcohol or drugs during the 
twelve-month period immediately preceding the date of the application for the driver's license and 
that there are no pending adjudications alleging an offense involving the use of alcohol or-drugs at 
the time of application. 

M. An applicant eighteen years of age or over, but under twenty-five years of age, who is mak- 
ing an application to be granted a first New Mexico driver's license shall submit evidence with the 
application that the applicant has successfully completed a bureau-approved DWI prevention and 
education program. 

N. An applicant rears es years of age or over: who has care convicted. of Brice under the 
influence of intoxicating liquor or drugs and who is making an application to be granted a first 
New Mexico driver's license shall submit evidence with the application that the applicant has suc- 
cessfully completed a bureau- approved DWI prevention.and education program. .., 

O. Whenever an application is received from a person previously licensed in another jurisdic- 
tion, the department may request a copy of the driver's recordfrom the other jurisdiction, When 
received, the driver's record may become a part. of the driver's record in this state with the same 
effect as though entered on the driver's record in this state in the original instance. 

P. Whenever the department receives a request for a driver's record from another licensing 
jurisdiction, the record shall be forwarded without charge. 

Q. . This. section does not apply to licenses ieee pursuant to the New Mexico Commercial 
Driver's License Act. 
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66-5-9 


History: 1953 Comp., § 64-5-9, enacted by Laws 
1978, ch. 35, § 231; 1979, ch. 71, § 2; 1991, ch. 160, § 11; 
19938, ch. 68, § 41; 1995, ch. 45, § 1; 1999, ch. 175, § 4; 
2002, ch, 3, § 1; 2008, ch, 31, § 1; 2011, ch. 148, § 4; 2016, 
ch. 79, § 3; 2019, ch. 167, § 6, 

Cross references. — For duration and fees for licenses 
and permits, see 66-5-44 NMSA 1978. 

For requirement that applicants for their initial license 
must produce evidence of their age, see 66-5-47 NMSA 1978, 

The 2019 amendment, effective October 1, 2019, re- 
named driver's licenses and driving authorization cards; 
deleted "driving authorization card" and added "stan- 
dard driver's license", and added "REAL ID-compliant" 
throughout the section; in the section heading, deleted 
"temporary license, provisional license, instruction permit 
or driving authorization card"; in Subsection A, after "ap- 
plication for", deleted "an instruction permit, provisional 
license, driver's ", after "renewal of", deleted "an instruc- 
tion permit, provisional license, driver's", after "For", de- 
leted "permits, provisional licenses, driver's": in Subsec- 
tion B, added "for a REAL ID-compliant driver's license, 
an instruction permit or provisional license, or renewal 
of a REAL ID-compliant driver's license, instruction per- 
mit or provisional license"; added new Subsections C and 
D, and redesignated former Subsections C through N as 
Subsections F through Q, respectively; in Subsection H, 
after "the department", deleted "may" and added "shall"; 
in Subsection J, deleted Paragraphs (1) through (5); and 
in Subsection K, after "issuance of a", deleted "driver's", 
after the next occurrence of "license", deleted "driving au- 
thorization card, provisional license, temporary license 
or instruction permit", after "shall revoke the", deleted 
"driver's", and after the next occurrence of "license", de- 
leted "driving authorization card, provisional license, tem- 
porary license or instruction permit", 

The 2016 amendment, effective May 18, 2016, pro- 
vided for two tiers of driving documents, and created 
driver’s licenses. and identification cards that meet the 
requirements of the federal Real ID Act of 2005; in the 
catchline, after "provisional license", deleted "or", and 
after "permit", added "or driving authorization card or 
renewal"; in Subsection A, after "provisional license", de- 
leted "or", after "driver’s license", added "or driving autho- 
rization card or a renewal of an instruction permit, pro- 
visional license, driver’s license or driving authorization 
card", after "provisional licenses", deleted "or", and after 
"driver’s licenses", added "or driving authorization cards"; 
in Subsection B, after "shall contain the", deleted "full 
name, social security number or individual tax identifi- 
cation number" and added "applicant’s full legal name", 
after "sex; and", added "current", after "New Mexico resi- 
dence address", deleted "of the applicant", after "and", 
added "shall", after "revocation or refusal", deleted "For 
foreign nationals applying for driver’s licenses, the sec- 
retary shall accept the individual taxpayer identification 
number as a substitute for a social security number re- 
gardless of immigration status.", after "The secretary", de- 
leted. "is authorized to" and added "shall’, after "establish 
by regulation", deleted "other", after "documents that may 
be accepted as", deleted "a substitute for a social secu- 
rity number or an individual tax identification number" 
and added the remainder of the subsection; added, new 
Subsections C through G and redesignated former Sub- 
sections C through I as Subsections H through N; respec- 
tively; in Subsection H, after "the issuance of a driver’s 
license", added "driving authorization card", and after 
"shall revoke the driver’s license", added "driving authori- 
zation card"; in Subsection I, in the introductory sentence, 
after "New Mexico driver’s license", added "or driving 
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authorization card", in Paragraph (2), after "application 
for the driver’s license", added "or driving authorization 
card", in Paragraph (5), after "application for the driver’s 
license", added "or driving authorization card"; in Subsec- 
tions J and K, after "New Mexico driver’s license", added 
"or driving authorization card"; and in Subsection N, after 
"does not apply to", deleted "driver's". 

The 2011 amendment, effective June 17, 2011, in 
Subsection D, required that thirty days be added to the 
twelve-month period of a provisional license for each traf- 
fic violation committed during the period the licensee was 
driving with a provisional license; and eliminated the re- 
striction on the issuance of a driver's license to a person 
who has been convicted of a traffic violation that was com- 
mitted within the ninety-day period prior to applying for 
the license, 

The 2003 amendment; effective June 20, 20038, substi- 
tuted "An" for "Every" seven times throughout the section; 
in Subsection B, inserted "or individual tax identification 
number" following "social security number" near the begin- 
ning, inserted "For foreign nationals applying for driver's 
licenses the secretary shall accept the individual taxpayer 
identification number as a substitute for a social security 
number regardless of immigration status." near the end, 
and added "or an individual tax identification number" at 
the end. 

The 2002 amendment, effective May 15, 2002, added 
the last sentence in Subsection B; and in Paragraph D(6) 
deleted "that period" following "during" and added "the 
twelve-month period immediately preceding the date of 
the application for the driver's license". 

The 1999 amendment, effective January 1, 2000, in- 
serted "provisional license" in the section heading and 
throughout the section; in Subsection D added the Para- 
graph (1) designation and added Paragraphs (2) to (6); 
substituted "twenty-five" for "forty-five" in Subsections E 
and F; deleted "who has not been previously licensed in 
other jurisdictions for a cumulative total of more than ten 
years or" following "and over" in Subsection F; and made 
minor stylistic changes. 

The 1995 amendment, effective July 1, 1995, inserted 
"but less than forty-five years of age" in Subsection E; 
added Subsection F; redesignated former Subsections F 
through H as Subsections G through IJ; and made a minor 
stylistic change. 

The 1993 amendment, effective July 1, 1994, added 
current Subsections D and E and redesignated former 
Subsections D through F as Subsections F to H. 

The 1991 amendment, effective July 1, 1991, substi- 
tuted "department" for "division" in Subsections A, D and 
BE; in Subsection A, divided the former second sentence 
into two sentences and rewrote the provision which read 
"Every application shall be accompanied by a proper fee 
and payment of such fee shall entitle the applicant to not 
more than three attempts to pass the examination within 
a period of six months from the date of application"; in- 
serted "social security number" in Subsection B; in Sub- 
section C, divided the former second sentence into two 
sentences and rewrote the provision which read "Failure 
to disclose any such conviction shall make the issuance 
or continued possession of a driver's license, temporary 
license or instruction permit for a period of one year pro- 
hibited"; added Subsection F; and made minor stylistic 
changes throughout the section. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. 
Jur. 2d Automobiles and Highway Traffic § 99. 
60 C.J.S. Motor Vehicles § 156(1). 


TA Am. 
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66-5-10 MOTOR VEHICLES 66-5-11 
66-5-10. Application for license; information; transfer to license. 


A. Within the forms prescribed by the department for applications and licenses of drivers of 
motor vehicles, a space shall be provided to show whether the applicant is a donor as provided in 
the Jonathan Spradling Revised Uniform Anatomical Gift Act [24-6B-1 NMSA 1978]. Anyone ap- 
plying for a license may, if the applicant desires, indicate the applicant's donor status on the space 
provided on the application, and this information, if given by an applicant, shall be shown upon 
the license issued. The form and driver's license shall be signed by the donor in the presence of 
a witness who shall also sign the form in the donor's presence. The department shall, as soon as 
practicable, include the following donor statement on the application form: 


a , hereby make 
(Name of applicant/donor) 


an anatomical gift effective upon my death. A 
medical evaluation at the time of my death shall 
determine the organs and tissues suitable for 
donation. 


(Signature of donor) 


(Signature of parent or guardian is required 
if the donor is under fifteen years of age.)". 


B. The department shall mark the donor status on each person's driver's license record and 
shall retain each application form or its image of a person who wishes to be.a donor. The depart- 
ment shall create and maintain a statewide donor registry and shall provide on-line computer 
terminal access to the donor registry to organ procurement organizations and procurement orga- 
nizations, as defined in the Jonathan Spradling Revised Uniform Anatomical Gift Act. Authorized 
hospital or organ and tissue donor program personnel, immediately prior to or’ after a donor's 
death, may request verification of the donor's status from the department and may obtain a copy 
of the application from the department. ) | 


History: 1953 Comp., § 64-5-10, enacted by Laws ‘The 1995 amendment, effective June 16, 1995, in Sub- 


1978, ch. 35, § 232; 1987, ch. 69, § 5; 1995, ch. 135, $ 17; section A, deleted "and driver's license" following "sign the 
2002, ch. 42, § 4; 2007, ch. 323, § 32. form", rewrote Subsection B, and, throughout the section, 

The 2007 amendment, effective July 1, 2007, chanced substituted "department" for "division" and made minor 
the name of the act. stylistic changes. 


The 2002 amendment, effective May 15, 2002, added BY 
the last sentence and form in Subsection A. 


66-5-11. Application of minors. 


A. ,The application of any person under the age of eighteen years for an instruction permit, pro- 
visional license or driver's licenseshall be signed and verified by the father, mother or guardiam or, 
in the event there is no parent or guardian, by another responsible adult who is willing to assume 
the obligation imposed under this article upon a person signing the application of a minor. 

B.° The application of a minor who is in the custody of the state may be.signed and verified by 
a grandparent; a sibling over the age of eighteen years; an aunt; an uncle; a foster parent with 
whom the minor resides; or as authorized by the secretary of children, youth and families, a child 
protective services worker or juvenile probation officer; provided that the child protective services 
worker or juvenile probation ee first notifies a foster parent or other responsible party of the 
intent to sign. 

C. Any negligence or willful Hidasanus be of a minor under the age of eighteen years when driv- 
ing a motor vehicle upon a highway shall be imputed to the person who has signed the application 
of the minor for a permit or license, which person shall be jointly and severally liable with the 
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66-5-12 LICENSING OF OPERATORS AND CHAUFFEURS; FINANCIAL RESPONSIBILITY 66-5-12 


minor for damages caused by the negligence or willful misconduct ae as otherwise provided in 
Subsection D of this section. 

D. Inthe event a minor deposits or there is deposited upon the minor's behalf proof of financial 
responsibility in respect to the operation of a motor vehicle owned by the minor or, if not the owner 
of a motor vehicle, with respect to the operation of any motor vehicle, in form and in amounts as 
required under the motor vehicle financial responsibility laws of this state, the division may ac- 
cept the application of the minor when signed by: one parent or the guardian of the: minor, and, 
while such proof is maintained, the parent or guardian is not subject to the liability imposed under 
Subsection C of this section. Liability shall not be imposed under this section or under the Manda- 
tory Financial Responsibility Act [66-5-201 NMSA 1978] on the state or the secretary of children, 
youth and families or on a juvenile probation officer or child protective services worker for dam- 
ages caused by the negligence or willful misconduct of a minor driver whose application for an in- 
struction permit, provisional license or driver's license was signed by the child protective services 
worker or juvenile probation officer with the authorization a the ipa iti youth and families 
department while the minor was in the custody of the state. 


History: 1953 Comp., § 64- -5-11, enacted by Laws Indicated by provision minor may make deposits. 
1978, ch. 35, § 233; eda ch. 175, § 5; 2009, ch. a9 — Section 64-13-44, 1953 Comp: (similar to this section), 
§69. i was designed as a:means of providing financial responsi- 

Cross references. - — For financial responsibility, see bility for the minor and liability on the part of the minor 
66-5-201 NMSA 1978 et seq. would be requisite to the imposition of a liability upon the 

The 2009 amendment, effective July 1, 2009, added signers. Hately v. Hamilton, 1970-NMCA-092, 81 N.M. 
Subsection B and in Subsection .D, added the last’ sen- 774, 473 P.2d 913, cert. denied, 81 .N.M. 773, 473 P.2d 912. 
tence... Fact that duplicate license did not contain veri- 

Applicability. — Laws 2009, ch. 289, § 71, provided fied signature immaterial, — Where personal! injury 
that the provisions of this act apply to all children who, on ‘action was brought against minor driver'and father for 
July 1, 2009,.are on release or are otherwise eligible to be minor driver's negligence, fact that duplicate license, ob- 
placed on release as if the Juvenile Public Safety Advisory tained after loss of original, did not contain father's veri- 
Board Act had been in effect at the time they were placed fied signature, but rather the, notation "parents permis- 
on release or became eligible to be released. — sion by phone," did not’ preclude imputation of minor's 

The 1999 amendment, effective January 1, 2000, in- negligence to father under this section, since father had 
serted "provisional license" in Subsection A, and made mi- .. not attempted to revoke or.disclaim his original signature, 
nor stylistic changes. 7 nor did he seek relief from his responsibility by request- 

‘ing cancellation of minor's license. Rutledge v. Johnson, 
_ANNOTATIONS , 1970-NMSO-023, 81 N.M. 217, 465 P.2d 274, 

Fomi aes motesiéis The! truest! act! or'cubst stat- _, Am. Jur. 2d, A.L.R. and C JS. references. — 7A Am. 
ute", Sections 64-24-1 and 64.242, 1953 Comp. was... Jut 2d Automobiles and Highway Traffic § 636. 
declared unconstitutional, as imposing an unreason- Validity, construction, and application of age require- 


able and arbitrary classification, in McGeehan v. Bunch, ments for licensing of motor vehicle operators, 86. A.L.R.3d 
1975-NMSO-055, 88/N.M. 308, 540 P.2d 238. As a result 475. 


the cases dealing with the "guest statute", annotated be- Construction and effect of statutes which make parent, 

low, should be read in light of the unconstitutionality of custodian, or other person. signing minor's application for 

fheldta tute! vehicle operator's license liable for licensee's negligence or 
Purpose of verified signature of parent on minor's willful misconduct, 45 A,L.R.4th 87, 


60 C.J.S. Motor Vehicles 88 110, 155, 156; 60A C.J.S. Mo- 


lication f driver's li is to obtain. 
application for a driver's license is to obtain assurance tor Vehicles § 445: 


of the responsibility required by the statute. Rutledge v, 
Johnson, 1970-NMSC-023, 81.'N.M.'217, 465 P.2d 274. 


66-5-12. Release from liability. 


Any person who has signed the application of a minor for an instruction permit, a driver's li- 
cense or provisional license may thereafter file with the division a verified written request that the 
license of the minor so-granted be canceled. Thereupon, the division shall cancel the license of the 
minor, and the person who signed the application of the minor shall be relieved from the liability 
imposed under this article, by reason of having signed. the application, on account of any subse- 
quent negligence or willful misconduct of the minor in operating a motor vehicle. 


History: 1953 Comp., § 64-5-12, enacted by Laws inserted "driver's" and inserted "or provisional license", 
1978, ch. 35, § 234; 1999, ch. 175, § 6. and made minor stylistic changes. 

The 1999 amendment, effective January 1, 2000, 
in the first sentence inserted "an instruction permit", 
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66-5-13. Cancellation of license upon death of person signing minor's 
application. 


The slates upon receipt of satisfactory evidence of the death of the person who signed the ap- 
plication of a minor for an instruction permit, a driver's license or provisional license shall cancel 
the license and shall not issue a new license until such time as a new application, duly signed and 
verified, is made as required by this article. This provision does not apply i in the event the minor 
has attained the age of eighteen years. 


History: 1953 Comp., § 64-5-18, enacted, by Laws "driver's", and "or provisional license" and made minor 
1978, ch. 35, § 235; 1999, ch. 175, § 7. stylistic changes. 

The 1999 amendment, effective January 1, 2000, 
in the first sentence inserted "an instruction permit", 


66-5-14, Examination of applicants. , 


A, The department shall examine every first-time applicant for a driver's license or a motor- 
cycle endorsement and may examine. other applicants for a driver's license or motorcycle endorse- 
ment. The examination shall include a test of the applicant's ability to read and understand high- 
way signs regulating, warning and directing traffic, the applicant's knowledge of the traffic laws 
of this state and an actual demonstration of ability to exercise ordinary and reasonable control in 
the operation of a motor vehicle except as provided in Section 66-5-7 NMSA 1978 and any further 
physical and mental examination as the department finds necessary to determine the applicant's 
fitness to operate a motor vehicle or motorcycle safely upon the highways. 

B. Regardless of whether an: applicant:is examined under Subsection A of this section, the 
department shall test the eyesight of every applicant for a driver's license or motorcycle endorse- 
ment unless the application is for renewal of a license or endorsement and is made:by mail or 
telephonic or electronic means. 

C. The department is aathorized to contract with other persons for conduct of tests of the ap- 
plicant's ability to exercise ordinary and reasonable control of a motor vehicle. Any such contract 
may be terminated by the secretary upon written notice for failure of the contractor to perform the 
contractor's duties to the secretary's satisfaction. Contracts under this subsection may provide for 
the form of notice and the length of the period, if any, between the notice and the effective date of 
the termination. 

D. For purposes of this section, a "first-time applicant" means an n applicant other than a person 
who: 

(1) holds a currently valid driver's license issued by New Mexico or any other jurisdiction 
at the time of application; or 

(2) does not hold a currently valid driver's license issued by New Wraxies or any other juris- 
diction at the time of application but who held a valid driver's license issued by New Mexico or any 
other jurisdiction within one year prior to the date of application if that driver's license was not 
revoked under any provision of the Motor Vehicle Code or suspended, canceled or revoked under 
the laws of any other jurisdiction for reasons similar to those for which revocation is authorized 
under the Motor Vehicle Code. 


History: 1958 Comp., § 64-5-14, enacted by Laws language as Subsection A; and in Subsection A, substi- 
1978, ch. 35, § 236; 1995, ch. 135, § 18; 2010, ch. 42, § 1; tuted "department" for "division" in two places, inserted 
2010, ch. 70, § 1. "first-time" preceding "applicant" and added the language 

The 2010 amendment, effective July 1, 2010, in Sub- beginning "and may" in the first sentence, updated the 
section B, after "driver's license or motorcycle endorse- code‘ reference in the second sentence; and made minor 
ment", added the remainder of the sentence. stylistic changes throughout the section. 

Laws 2010, ch. 42, § 1 enacted identical amendments to 
this section. The section was set out as amended by Laws ANNOTATIONS — 

2010, ch. 70, § 1. See 12-1-8 NMSA 1978. Am, Jur. 2d, A.L.R. and C.J.S, references, — 7A Am 
A : ° e , eo @. eo o e e iJ . 

The 1995 amendment, effective June 16, 1995, Jur. 2d Automobiles and Highway Traffic § 111, 

added Subsections B through D; designated the existing 60 C.J.S. Motor Vehicles § 156(1). 
414 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


66-5-15» LICENSING OF OPERATORS AND CHAUFFEURS; FINANCIAL RESPONSIBILITY 66-5-15.1 


66-5-15. Licenses issued to applicants. 


A. The department shall, upon payment of the required fee, issue to every qualified applicant 
a license as applied for. Except as provided in Subsection B of this section, the license shall bear 
the applicant's full legal name; date of birth; sex; current New Mexico residence address; full-face 
or front-view digital photograph; a unique license number; a date of issuance; an expiration date; 
a brief:description of the licensee; the signature of the licensee; and the licensee's organ donor sta- 
tus. A license shall not be valid unless it bears the signature of the licensee. 

B. A standard driver's license shall bear the applicant's full name; date of birth; sex; current 
New Mexico residence address; full-face or front-view digital photograph; a unique license num- 
ber; a date of issuance; an expiration date; a brief description of the licensee; the signature oF the 
licensee; and the licensee's organ donor status. 

-C. The department shall ensure that REAL ID-compliant driver's licenses and standard driv: 
er's licenses are distinguishable in color or design but only to the extent that a standard driver's 
license shall bear the statement: "NOT INTENDED FOR FEDERAL PURPOSES" and a REAL 
ID-compliant driver's license shall include a gold star pursuant to Section 66-5-15.3 NMSA 1978. 

D. A REAL ID-compliant driver's license issued to a foreign national who fails to prove that 
the foreign national's lawful status will not expire prior to the date on which the license applied 
for would expire but for the person being a foreign national shall clearly indicate on its face and in 
the machine readable zone that it is temporary’and shall bear the word "TEMPORARY". 


History: 1953 Comp., § 64-5-15, enacted by Laws licenses issued to certain foreign nationals bear the word 
1978, ch. 35, § 237; 1991, ch. 160, § 12; 2004, ch. 59, "temporary"; added the subsection designation "A", in 
§ 11; 2016, ch. '79, § 4; 2019, ch. 167, § 7. Subsection A, after "every qualified applicant a", deleted 

Cross references. — For provision that an applicant "driver's", after "shall bear the", added "applicant's", after 
may have his donor status, as provided in, the Jonathan "full", added "legal", after "birth", added "sex", after "cur- 
Spradling Revised Uniform Anatomical Gift Act, shown rent New Mexico", deleted "physical or mailing" and added 
on the license, see 66-5-10 NMSA 1978°° "residence", after address", deleted "a", after "front-view", 

For requirement that the division photograph the added ' ‘digital’, and after «hotostaplii deleted "of the li- 
driver, see 66-5-47 NMSA 1978, cense holder and" and added "a unique license number; a 

The 2019 amendment, effective October 1, 2019, pro-. date of issuance; an expiration date"; and added new Sub- 
vided for REAL ID-compliant licenses, and provided ad- sections B, C and D. 
ditional requirements for a standard driver's license; in The 2004 amendment, effective March 4, 2004, 
Subsection A, added "Except as provided in Subsection changed "residence" to "physical or mailing" address and 
B of this section", and added "and the licensee's organ added "a full face or front-view photograph of the license 
donor status"; added a new Subsection B and redesig- holder". 
nated former Subsection B and C as Subsections C and The 1991 amendment, effective July 1, 1991, in the 
D, respectively; in Subsection C, after "shall ensure that", first sentence, substituted "department" for "division", 
added "REAL ID-compliant", after "driver's licenses and", substituted "qualified applicant" for "applicant qualifying 
deleted "driving authorization card" and added "stan- therefor" and deleted "thereon a distinguishing number" 
dard driver's licenses", and after "color or design", added following "license shall bear". 

"but only’ to the extent that a standard driver's license 

shall bear the statement: 'NOT INTENDED FOR FED- , ANNOTATIONS 

ERAL PURPOSES' and a REAL ID-compliant driver's REAL ID Act requirements, — The REAL ID Act 
license shall include a gold star pursuant to Section 66- Pub. L. 109-18, Div. B, Title II, §§ 201 to 207, May 11, 2005 
5-15.3 NMSA 1978"; in Subsection D, added "REAL ID- (8 U.S.C. § 1101 et. seq.), does not, on its face, dictate that 
compliant"; and deleted former Subsection D. states must adopt the REAL ID Act’s licensing standards. 

The 2016 amendment, effective May 18, 2016, re- 2008. Op. Att'y Gen. No. 08-07. 
quired the taxation and revenue department to ensure Am, Jur, 2d, A.L.R. and CJS. aafavanne ng, AY 
that driver’s licenses and driving authorization cards are Jur. 2a Rutomabiles and Highway Traffic § 99. 
distinguishable in color, that driving authorization cards 60 C.J.S. Motor Vehicles § 146. 


clearly state "not for federal purposes", and that driyer’s 


66-5-15.1. Notification by licensee. 


Every licensee shall, as a condition of holding a driver's license, agree to notify the director of 
any change in his physical or mental condition that would impair the licensee's ability to operate 
a vehicle. 


History: 1978 Comp., § 66-5-15.1, enacted by Laws 
1989, ch. 318, § 16. 
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66-5-15.2. Repealed. | es v4 
Repeals. — Laws 2019, ch. 167, § 17 repealed 66-5-15.2 .- For.provisions of former section, see the 2018 NMSA 1978 
NMSA 1978, as enacted by Laws 2016, ch. 79, § 15, relat- on NMOneSource.com, 


ing to photograph, fingerprints, effective October 1, 2019. 


66-5-15.3. Issuance of documents that meet federal requirements to be 
accepted by federal agencies for official federal purposes; 
reimbursement. | 


A., No. later than six months ifrom the effective date of this 2016 act, the department: shall 
establish and begin to issue to qualified applicants licenses and identification cards that meet 
federal requirements to.be accepted by federal agencies for official federal purposes. The depart- 
ment shall adopt the general design marking known as gold star pursuant to the Department.of 
Homeland. Security REAL ID Security Plan Guidance Handbook to implement the provisions) of 
this subsection. 

B... Provided that a, person shea license or identification card expires on or after July 1, 2020 
provides the required documentation and qualifies for the license or identification card issued pur- 
suant to Subsection A of this section, the person, may: 

(1) exchange that person's valid: New Mexico-issued license or identification card for a 
license or identification card issued pursuant to Subsection A “ this section with an identical | ex- 
piration date at no cost; or 

(2) apply for a new license or identification card issued hited? to Subsection A of this 
section. 

C. The secretary shall adopt rules providing for the proration of a: - 

(1) refund for the remaining period that a person's license or identification card would 
have been valid; or 

(2) credit for the remaining period that a person's feange or identification card would have 
been valid toward the cost of a new license or identification card. 


History: Laws 2016, ch. 79, § 16. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates, — Laws 2016, ch. 79 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


66-5-15.4. Driver's licenses and identification cards; acceptance. 


A. Astandard driver's license or identification card shall be accepted by every state and lo- 
cal public agency and every public accommodation for all of the purposes for which'such public 
agency or public accommodation would accept a REAL ID-compliant driver's license or idea 
fication card. | 

B.. It is unlawful for a public accommodation to refuse to accept a Manresa driver's license or 
identification card for any purpose for which it would accept a REAL ID-compliant driver's license 
or identification card: A person harmed by a violation of this, subsection may maintain an action 
for damages or appropriate injunctive or declaratory relief to redress the violation in a district 
court of the judicial district in which the violation occurred or in which the plaintiff or defendant 
resides or the defendant may be found. , 

C. As used in this section, "public accommodation” means any establishment that provides or 
offers its services, facilities, accommodations or goods to the public, but does not mean a bona fide 
private club or other place or establishment that is by its nature and use distinctly private. 


History: Laws 2019, ch. 167, § 14. Effective dates. — Laws 2019, ch. 167, § 18 made 
Laws 2019, ch, 167, § 14 effective October 1, 2019. 
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66-5-15.5. Repealed. 


Repeals. — Laws 2019, ch. 167, § 16 repealed 66-5- July 1, 2022. For provisions of former section, see the 2021 
15.5 NMSA 1978, as enacted by Laws 2019, ch. 167, § 15, NMSA 1978 on NMOneSource.com. 
relating to validity, driving authorization cards, effective 


66-5-16. License to be carried and exhibited on demand. 


Every licensee shall have the licensee's driver's license in the licensee's immediate possession 
at all times when operating a motor vehicle and shall display the license upon demand of a mag- 
istrate, a peace officer or a field deputy or inspector of the division. A person who violates the pro- 
visions of this section is guilty of a penalty assessment misdemeanor; however, a person charged 
with violating this section shall not be convicted if the person produces in court a driver's license 
issued to the person and valid at the time of the person's citation. 


History: 1953 Comp., § 64-5-16, enacted by Laws Jenkins, 528 F.2d 713 (10th Cir, 1975), overruled by State 
1978, ch. 35, § 238; 1985, ch. 186, § 1; 2018, ch. 74, § 35. v. Ruud, 90 N.M. 647, 567 P.2d 496 (Ct. App. 1977). 


Cross references. — For requirement that evidence of What constitutes a search. — Individuals have no 
vehicle registration be exhibited on demand, see 66-3-13 legitimate subjective expectation of privacy in’ their li- 
NMSA 1978. cense, registration, or insurance documents when they 

The 2018 amendment, effective July 1, 2018, provided are operating a motor vehicle. Consequently, it is not a 
a penalty for a violation of the provisions of this section, "search" to request those documents, State v. Reynolds, 
and made technical changes; and added "A person who 1995-NMSC-008, 119 N.M. 388, 890 P.2d 1815. 
violates the provisions of this section is guilt of a penalty | Demanding proof of registration and display of li- 
assessment misdemeanor;", cense lawful. — Demanding proof of registration of the 

vehicle and the displayment of the driver's license were a 
ANNOTATIONS ) lawful and necessary carrying out of the New Mexico stat- 

Constitutionality. — Under Sections 66-2-12A(3), 66- utes regulating motor vehicles and were not violative of 

3-13, and 66-5-16 NMSA 1978, a law enforcement officer minimum federal constitutional standards. United States v. 


Lepinski, 460 F.2d 234 (10th Cir. 1972), overruled by State v. 
Ruud,.1977-NMCA-072, 90 N.M. 647, 567. P.2d 496. 

In conducting general license and registration checks 
under Sections 64-3-11 and 64-13-49, 1953 Comp. (simi- 
lar to Section 66-3-13 NMSA 1978 and this section respec- 


is permitted to ask for a driver's license, registration, and 
proof of insurance once an officer stops an automobile for 
safety reasons. Those statutes are consistent with the con- 
stitutional protections against unreasonable searches and 
seizures afforded by the Fourth Amendment of the United 


States Constitution and N.M. Const., art. II, § 10. State v. tively), the actions of the police must be in conformity with 
Reynolds, 1995-NMSC-008, 119 N.M. 383, 890 P.2d.1315. the constitutional requirements of the U.S. Const., amend. 

Section does not authorize random detention 4; and when the detention permitted by the statute be- 
based on hunches. — Sections 64-3-11 and 64-13-49, | comes a mere subterfuge or excuse for some other purpose 
1953 Comp. (similar to 66-3-13 NMSA 1978 and this sec- which would not be lawful the actions then become unrea- 


sonable and fail to meet the constitutional requirement. 
State v. Bloom, 1976-NMCA-035, 90 N.M. 226, 561 P.2d 
925, rev'd, 1977-NMSC-016, 90 N.M. 192, 561 P.2d 465. 

Person is not permitted:to operate motor vehicle 
on basis of documents in his or her possession which 
could, upon performance of a ministerial function by a 
government official, lead to the issuance of a license, 1980 
Op. Att'y Gen. No, 80-21. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 101, 147. © 

Validity and construction of statute making it a crimi- 
nal offense for the operator of a motor vehicle not to carry 
or display his operator's license or the vehicle registration 
certificate, 6 A.L.R.3d 506. 

60 C.J.S. Motor Vehicles § 157; 61A C.J.S. Motor Vehi- 
cles § 651. 


tion respectively), grant the police the unquestioned good 
faith right. to detain motor vehicles for the purpose speci- 
fied, but when the detention becomes an excuse for some 
other purpose which would not be lawful, the actions then 
become unreasonable, The statutes do not nor cannot au- 
thorize a random selection of motorists based on a "hunch" 
or a "guesstimate" that some law has been broken, as such 
would violate minimum federal constitutional standards. 
State v. Ruud, 1977-NMCA-072, 90 N.M. 647, 567 P.2d 496. 
Random and routine check not unconstitutional. 
— There is no violation of constitutional standards where 
a state police officer in New Mexico stops the driver ofa | 
motor vehicle.for the purpose of making a routine check 
of driver's license and vehicle registration on a random, 
or arbitrary basis, i.e., the officer having no reasonable 
suspicion that any law had been broken. United States v. 


66-5-17. Use of license for identification. 


In any criminal prosecution, civil action or administrative proceeding charging violation of a stat- 
ute, ordinance or regulation concerning the sale, consumption or possession of alcoholic beverages 
involving minors, proof that the person charged, in good faith, demanded and was shown a valid 
driver's license shall be valid defense to such prosecution, civil action or administrative proceeding. 


History: 1953 Comp., § 64-5-17, enacted by Laws 
1978, ch. 35, § 239. 
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66-5-18. Altered, forged or fictitious license; penalty. 


A. A person who uses or possesses an altered, forged or fictitious driver's license, permit or 
identification card is guilty of a misdemeanor. 

B. A person who alters or forges a driver's license, permit or identification card or ‘who makes a 
fictitious driver's license, permit or identification card is guilty of a fourth degree felony. 

C. A person who possesses or uses a fraudulent, counterfeit or forged document to apply for or 
renew a driver's license, permit or identification card is guilty of a fourth degree felony. 


History: 1953 Comp., § 64-5-18, enacted by Laws The 2004 amendment, effective March 4, 2004, 
1978, ch. 35, § 240; 2004, ch. 59, § 12. amended Subsection A to add "or identification card" and 
Cross references, — For display or possession of can- added Subsection C. 
See license being a misdemeanor, see 66-5-37. ANNOTATIONS 
For the penalty for a misdemeanor under the Motor Ve- “Possession of false: driver's license is forbidden 
hicle Code, see 66-8-7 NMSA 1978. because it is illegal or illicit and comes within the defini- 
For the penalty for a Motor Vehicle Code felony, see 66- tion of "contrdband." State v. James, 1978-NMCA-046, 91 
8-0 NMS 1978: N.M. 690, 579 P.2d 1257, cert. denied, 91 N.M. 751, 580 
For the penalty for a fourth- degree felony, see\31-18-15 P.2d 972. 
NMSA 1978. 


66-5-19. Restricted licenses. 


A. The division, upon issuing a license, may, whenever good cause appears, impose restrictions, 
including the shortening of the licensure period suitable to the licensee's driving ability with re- 
spect to the type of or special mechanical control devices required on a motor vehicle that the li- 
censee may operate or such other restrictions applicable to the licensee as the division determines 
to be appropriate to ensure the safe operation of a motor vehicle by the licensee. 

B. At age seventy-nine and thereafter, the applicant shall renew the applicant's license on a 
yearly basis at no,cost to the applicant. 

C... The division may either issue a special. restricted license or may set forth such restrictions 
upon the usual license form. 

D. The division may issue a restricted license or a restricted pasvididn dl! license Gr driving 
during daylight hours only to‘some visually impaired persons who fail the usual eyesight test, The 
health standards advisory board created pursuant to the provisions of Section 66-5-6 NMSA 1978 
shall evaluate the extent of the visual impairment and the impairment’s effect on the driving abil- 
ity of the applicant and, based on the board's recommendations, the Declae may issue a restricted 
license under the following conditions: | 

(1) the applicant has no record of moving violations; 

(2). the necessity of the license is shown to the satisfaction of the ineaebi and 

(3) the applicant satisfies the provisions of Section 86x 5-206 NMSA tie relating to proof 
of financial responsibility. 

E,. The division may, upon receiving satisfactory evidence of any qiblation of the restrictions 
of the license, suspend 'the license, but the licensee is entitled to a hearing as upon a suspension 
under Sections 66-5-1.1 through 66-5-47 NMSA 1978 and as provided in the Administrative Hear- 
ings Office Act [7-1B-1 through 7-1B-9 NMSA 1978]. 

F. It is a misdemeanor for any person 'to operate.a motor vehicle in any manner in violation of 
the restrictions imposed in a restricted license issued to the person. 


History: 1953 Comp., § 64-5-19, enacted by Laws after "At age", deleted "seventy-five" and added "seventy- 


1978, ch, 35, § 241; 2005, ch. 29, § 2; 2007, ch. 319, § 45; nine", 
2015, ch. 73, § 30; 2016, ch. 79, § 5. The 2015 amendment, effective July 1, 2015, entitled 
Cross references. — For the penalty for a misde- a licensee whose license has been suspended the right to 
meanor, see 66-8-7 NMSA 1978. a hearing pursuant to the Administrative Hearings Office 
The 2016 amendment, effective May 18, 2016, in- Act; in Subsection A, after "provisional license,", deleted 
creased the age from seventy-five years to seventy-nine "has authority" and added "may", and after "good cause 
years at which applicants for driver's licenses must renew appears,", deleted "to"; in Subsection D, after "visual 
annually; in Subsection A, after "upon issuing a", deleted impairment, and", -deleted»"its" and, added "the impair- 
"driver's license or a provisional"; and in Subsection B, ment's", and after "based on", deleted "its" and added "the 


board's"; in Subsection E, after "under Sections", deleted 
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"66-5-1" and added "66-5-1.1", and after "NMSA 1978", , imposing on the licensee such restrictions as determined 
added "and as provided in the Administrative Hearings to be necessary, to assure the safe operation of a motor 
Office Act". vehicle. 1959-60 Op: Att'y Gen. No. 60-194, 

The 2007 amendment, effective June 15, 2007, °° Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
changed "handicapped" to "impaired" and:"handicap" to Jur. 2d Automobiles and Highway Traffic § 100. 
"impairment", Denial, suspension, or cancellation. of driver's license 

The 2005 amendment, effective June 17, 2005, pro- because of physical disease or defect, 38 A.L.R.3d 452, 
vided that the motor vehicle division! may impose restric- Necessity of notice and hearing before revocation or 
tions on a provisional license. suspension of motor vehicle driver's license, 60 A.L.R.3d 

ANNOTATIONS Sufficiency of notice and hearing before revocation or 

Restricted license may be issued in place of sus: ph bee of motor vehicle driver's license, 60 A.L.R.3d 
pended license. — Under Section 64-13-50, 1953 Comp. 5; 

(similar to this, section), having suspended. a license, 60 C.J.S. Motor Vehicles § 159. 


there is authority to issue a restricted license in its stead, 


66-5-20. Replacement licenses. 


In the event that'a permit or driver's license issued under the provisions: of this, article is lost, 
stolen, mutilated or destroyed, or in the event of a name or address change, the person to whom 
the permit or driver's license was issued may, upon payment of the required fee, obtain a replace- 
ment upon furnishing proof of age and identity satisfactory to the department. A person who loses 
a permit or driver's license and who, after obtaining a replacement, finds the original, shall imme- 
diately surrender the poeaeel to the cepanbmeols 


History: 1953 Comp., 9 r 4.5.20, Sracied by Laws identity", and substituted "department" for "division"; 


1978, ch. 35, § 242; 1999, ch. 76, § 1. added the second sentence; and, made minor, stylistic 
Cross references. — For the duplicate license and per- changes. 
mit fee, see 66-5-44 NMSA 1978, 
The 1999 amendment, effective July 1,:1999, substi- . ; ANNOTATIONS 
tuted "Replacement" for "Duplicate" in the section head- . Am,. Jur, 2d,.4.L.Rj -and..C.d.&.- references. — 60 
ing; in the first sentence, substituted "replacement" for ~§ GJj9 Motor Vehicles & 156(2). 


"duplicate or substitute thereof", inserted’ "of age and 


66-5-21. Expiration of license; limited issuance period; four-year 
issuance period; eight-year issuance period; renewal. 


A. Except as provided in Subsections B through H of this section and Sections 66-5-19 and 
66-5-67 NMSA 1978, all licenses shall be issued fora period of four years; and each license, shall 
expire-four years after the effective date of the license or shall expire thirty days after the ap- 
plicant’s seventy-ninth birthday. A license issued pursuant to Section 66-5-19 NMSA 1978 shall 
expire thirty days after the applicant's birthday in the year in, which the license expires. Each 
license is renewable within ninety days prior to its expiration or at an earlier date approved by 
the department. The fee for the license shall be as provided in Section 66-5-44 NMSA 1978. The 
department may provide for renewal by mail or telephonic or electronic means of a license issued 
pursuant to the provisions of this subsection, pursuant to regulations adopted by: the department 
that ensure adequate security measures to safeguard personal information that is obtained in the 
issuance of a license, except the department shall not renew by mail or telephonic or electronic 
means a license if prohibited by federal law. The department hee ae an examination upon 
renewal of the license. 

B... Except as provided in Subsection E of this section, at the option of an applicant, a REAL 
ID-compliant driver's license may be issued for a period of eight years, provided that the applicant: 

(1) - pays the amount required for a REAL ID- compliant driver's license issued for a term 
of eight years; 
(2) otherwise qualifies for a four-year REAL ID- compliant driver's license; and 

(3) will not reach the age of seventy-niné during the last four years of the obphiteyenr REAL ID- 
compliant driver's license BEEF or reach the age of twenty-one AUF any year within the term 
of the license. ) 
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C. A REAL ID-compliant driver's license issued pursuant to the provisions of Subsection B of 
this section shall expire eight years after the effective date of the license. 

D. A license:issued prior to an applicant's twenty-first birthday. shall expire thirty days after 
the applicant's twenty-first birthday. A license issued prior to an applicant's twenty-first birthday 
may be issued for a period of up to five years. 

E. A REAL ID-compliant driver's license issued toa foreign national shall expire on the earli- 
est of: 

(1) thirty ase after the applicant's twenty-first birthday, if issued prior to the applicant's 
twenty-first birthday; 

(2) thirty days after the applicant's seventy-ninth birthday; 

(3) four years after the effective date of the license or eight years after the affective date 
of the license if the applicant opted for a period of eight years pursuant to Subsection B of this 
section; or 

(4) the expiration date of the applicant's lawful status; provided that if that date cannot 
be determined by the department and the applicant is not a legal permanent resident, the REAL 
ID-compliant driver's license shall expire one year after the effective date of the license. 

F. Astandard driver's license issued to an applicant shall expire on the earliest of: 

(1) thirty days after the ip eiaes twenty-first sega if issued prior to the applicant's 
twenty-first birthday; 

(2) thirty'days after the apblicaitt'd seventy-ninth birthday; or 

(3) four years after the effective date of the license. 

G. At the option of an applicant, a standard driver's license may be issued for a period of eight 
years; provided that the applicant: 

(1) pays the amount required for a standard driver's license issued for a term of eight 
years; . 

(2) otherwise qualifies for a four-year standard driver's license; and 

(3) will not reach the age of seventy-nine during the last four years of the eight-year stan- 
dard driver's license period or reach the age of twenty-one during any year within the term of the 
license. 

H. The secretary shall adopt regulations providing for the proration of driver's license fees due 
to shortened licensure periods permitted pursuant to Subsection A of Section 66-5-19 NMSA 1978 
and for licensure periods authorized pursuant to the provisions of this section. 


History: 1953 Comp., § 64-5-21, enacted by Laws __the paragraph designation, deleted "thirty days after the 
1978, ch. 35, § 248; 1981, ch. 360, § 1; 1985, ch. 66, § 1; applicant's birthday in the fourth year" and added "four 
1992, ch. 18, § 1;.1995, ch. 107, § 1; 1997, ch. 26, § 1; years"; deleted former Subsections G and H, added a new 


1999, ch. 222, § 1; 2004, ch. 59, § 13; 2010, ch. 42, § 2; Subsection G and redesignated former Subsection, I as 
2010, ch. 70, § 2; 2016, ch. 79, § 6; 2019, ch. 167, § 8. Subsection H; and in Subsection H, after "license fees", 
The 2019 amendment, effective October 1, 2019, pro- deleted "driving authorization card fees and commercial 
vided for REAL ID-compliant licenses, revised the four- driver's license fees". 
year issuance period for licenses, and provided for an The 2016 amendment, effective May 18, 2016, lim- 
eight-year issuance period for standard driver's licenses; ited the validity period of certain driver’s licenses and 
in Subsection A, after "Subsections B through", deleted identification cards; in the catchline, after "expiration of 
"T" and added "H", and after "shall expire", deleted "thirty license", added "limited issuance period"; in Subsection A, 
days after the applicant's birthday in the fourth year" and after "Except as provided in", deleted "Subsection B or D" 
added "four years"; in Subsection B, in the introductory and added "Subsections B through I", after "Section 66-5- 
clause, after the subsection designation, added "Except “67 NMSA 1978, all", deleted "driver’s", after "the license 
as provided in Subsection E of this section", in Paragraph ‘or shall expire thirty days after the applicant’s", deleted 
B(1), after "required for a", added "REAL ID-compliant", "seventy-fifth" and added "seventy- ninth", after ."tele- 
in Paragraph B(2), after "four-year", added "REAL ID- phonic or electronic means of a", deleted "driver's "" after 
compliant", and in Paragraph B(3), after "eight-year", ~ “obtained in the issuance of a", deleted "driver’s" after "li- 
added "REAL ID-compliant"; in Subsection C, after "A", cense", added "except the department shall not renew by 
added "REAL ID-compliant"; in Subsection E, in the in- mail or telephonic or.electronic means a license if prohib- 
troductory clause, after "A", added "REAL ID-compliant", ited by federal law", and after "upon renewal of the", de- 
in Paragraph K(3), after the paragraph designation, de- leted "driver's"; in Subsection B, Paragraph (3), after ' "will 
leted "thirty days after the applicant's birthday in the not reach the ‘age of"; deleted "seventy-five" and added 
fourth year" and added "four years", and in Paragraph "seventy-nine"; in. Subsection C, after "this section shall 
K(4), after "resident, the", added "REAL ID-compliant"; expire", deleted "thirty days after the applicant’s birthday 
in Subsection F, in the introductory clause, after "A", de- in the eighth year" and added "eight years"; added new 
leted "driving authorization card" and added "standard Subsections E through H and redesignated former Sub- 
driver's license", and after "applicant", deleted "who pro- section E as Subsection I; and in Subsection I, after "The", 
vides proof of lawful status", and in Paragraph F(3), after deleted "director may" and added "secretary shall", after 
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"driver’s license fees", added "driving authorization card 
fees", and after "Section 66-5-19 NMSA 1978", deleted "or" 
and added "and", 

The 2010 amendment, effective July 1, 2010, in Sub- 
section A, in the first sentence, after "Subsection B", added 
"or D"" and after "effective date of the license", added the 
remainder of the sentence; in the fourth sentence, after 
"renewal by mail", added "or telephonic or electronic 
means" and after "regulations adopted by the depart- 
ment", deleted "and"; added the remainder of the sen- 
tence; and in the fifth sentence, added "The department"; 
in Subsection B(3), after "eight-year license period", added 
the remainder of the sentence; added Subsection D; and in 
Subsection E, after "Section 66-5-19 NMSA 1978", added 
the remainder of the sentence. ; 

The 2004 amendment, effective March 4, 2004, added 
Subsection D, 

The, 1999 amendment, effective July 1, 1999, added 
“eight-year issuance period" to the section heading; in 
Subsection A, added "Except as provided in Subsection B 
of this section, Section 66-5-19 NMSA 1978 and Section 66- 
5-67 NMSA 1978", and deleted "except those provided for 
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in Section 66-5-19 NMSA 1978 and as otherwise provided 
in Section 66-5-67 NMSA 1978" following "a period of four 
years" in the first sentence, inserted "of a driver's license 
issued pursuant to the provisions of this subsection" in the 


. fifth sentence; and added Subsections Band C. 


The 1997 amendment, effective June 20,1997, added 
the second sentence and substituted "Each" for "The" at 


' the beginning of the third sentence. 


The 1995 amendment, effective July 1, 1995, added 
"provide for renewal by mail pursuant to rules adopted by 
the department and may" in the last sentence. 

The 1992 amendment, effective April 1, 1992, inserted 
"and as otherwise provided in Section 66-5-67 NMSA 
1978" in the first sentence, substituted "department" for 
"director" in the second sentence, and substituted "depart- 
ment" for "division" in the last sentence. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — TA Am. 
Jur, 2d Automobiles and Highway Traffic § 102. 
60 C.J.S. Motor Vehicles § 146. 


66-5-21.1. Effect of military service on driver's license. 


A. Unless the license is suspended, canceled or revoked as provided by law, a driver's license 
issued by this state that is held by a person who is on active duty in the armed forces of the United 
States and is absent from this state, or is in this state only on leave status, remains valid beyond 


the expiration date of the license. 


B. If the person benefiting from this section is reassigned to this state or is discharged from 
military service, the driver's license remains valid until the thirty-first day after the person's re- 


turn to this state or discharge. 


C. A person benefiting from this section shall also show valid military identification or dis- 
charge documents when asked to show a driver's license. | 
D. The provisions of this section also apply to a spouse accompanying a person benefiting from 


this section. 


History: Laws 2005, ch. 124, §1. . 
Effective dates. — Laws 2005, ch. 124 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, § 23, was effective June 17, 2005, 90 days after 
adjournment of the legislature. 


66-5-22. Notice of change of address or name. 


A, Whenever a person, after applying for or receiving a driver's license, moves from the ad- 
dress named in the application or in the issued license or when the name of a licensee is changed 
by marriage or otherwise, the person shall, within ten days, notify the division of the new address 
in writing or by electronic media pursuant to department regulations. In the event of a change of 
name, the license shall be delivered by the licensee to the division and the change of name be ac- 
complished on the license itself. The division'may require such evidence as it deems satisfactory 
regarding the change of name. 

B. A person who violates the provisions of Bee section is guilty of a eecaliiy assessment misde- 
meanor: 


ANNOTATIONS 


Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Criminal Law and Procedure," see 11 
N.M.L. Rev, 85 (1981). 


History: 1953 Comp., § 64-5-22, enacted by Laws 
1978, ch. 35, § 244; 2004, ch. 59, § 14; 2018, ch. 74, § 36. 

The 2018 amendment, effective July 1, 2018, provided 
a penalty for a violation of this section, and made techni- 
cal changes; added subsection designation "A."; and added 
Subsection B. . 

The 2004 amendment, effective March 4, 2004, added 
to the method of notice "by electronic media pursuant to 
department regulations". 
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66-5-23. Records to be kept by the division. 


A. The division shall file every application for a driver's license or a commercial driver's license 
pursuant to the provisions of the New Mexico Commercial Driver's License Act [66- b- 52 NMSA 
1978] received by it and shall maintain suitable indexes containing: 

(1) all applications denied and, on each, note the reasons for denial; 

(2) all applications granted; 

(8)° the name of every licensee whose license has been suspended or tevoked by the divi- 
sion and, after each, note the reasons for the action; and 

(4) the name of.every licensee who has violated his written promise to appear in court. 

B. The division shall also‘file‘all abstracts of court records of conviction or reports that it re- 
ceives from the trial courts of this state or from a tribal court, which show either that a driver is 
a first offender or a subsequent offender and whether that offender was represented by counsel or 
waived the right to counsel, with attention to Article III of the Driver License Compact [66-5-49 
NMSA 1978], and in connection therewith maintain convenient records or make suitable nota- 
tions in order that the individual record of each licensee showing the convictions of the licensee in 
which he has been involved shall be readily ascertainable’ and available for the consideration of 
the division upon any application for renewal of license and at other suitable times. 


i] 


History: 1953 Comp., § 64-5-28, enacted by Laws. ~ Mexico Commercial Driver's License Act" for "license" in 


1978, ch, 85, § 245; 1979, ch, 71, § 3; 1981, ch. 360, § 2; —_' the introductory paragraph, and substituted "received by 
1988, ch. 56, § 3; 1989, ch. 14, § 20; 2008, ch. 164, § 5. ‘’ “tt, which show either" for "which show" near the begin- 
The 2003 amendment, effective July 1, 2003, in Sub- ning of Subsection B. 
section B, inserted "that it receives" following "conviction _ The 1988 amendment, effective January 1, 1989, in 
or reports", substituted "or from a tribal court" for "re- Subsection B, inserted. "or a subsequent offender and 
ceived by it" following "of this state", deleted "received by whether that offender was represented by counsel or 
it under the laws of this state" following "right'to counsel", waived the right to counsel" and "Article III of' near the 
The 1989 amendment, effective July 1, 1989, in Sub- middle of the subsection, and deleted "of 1963, Section 66- 
section A substituted "driver's license or a commercial 5-49, Article III, NMSA 1978" following "Driver License 


driver's license pursuant to the provisions of the New — Compact"; and made minor stylistic changes. 


66-5-24. Authority of division to cancel license. 


A. The division is authorized to cancel any instruction permit, driver's license or provisional 
license upon determining that the licensee was not entitled to the issuance of the license or that 
the licensee failed to give the required or correct information in his anplicakion or "committed any 
fraud in making the application. 

B. Upon such cancellation, the licensee must surrender the license so vanced te the division. 


History: 1953 Comp., § 64-5-24, enacted by Laws For the penalty for fraudulent applications, see 66-8-1 
1978, ch. 35, § 246; 1999, ch. 175, § 8. NMSA 1978. 

Cross references, — For the definition of "cancella- The 1999 amendment, effective January 1, 2000, in- 
tion", see 66-1-4.3 NMSA 1978, (at serted "instruction permit" and "or provisional license" in 

For information, required on application, see , 66- 5-9. ..... Subsection A and made minor stylistic changes. 
NMSA 1978, 


ry 


66- 5-25. Suspending priviloged of nonresidents; hoponting convictions; 
failures to appear; failures to pay. 


A. The privilege of driving a motor vehicle on thé highways of this state given toa aioe 
shall be subject to suspension or revocation by the division in like manner and for like cause as a 
driver's license may be suspended or revoked. 

B, The division is further authorized, upon receiving a record of the dis in this state of 
a nonresident driver of a motor vehicle of any offense under the motor vehicle laws of this state, or 
of notice of failure to appear or upon determination by the division of failure to pay a penalty as- 
sessment, to forward the record to the motor vehicle administrator in the state wherein the person 
so convicted is a resident. 
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C. Upon a request by a tribe, the division is authorized to forward to a tribal court or other 
authority, as specified in an applicable intergovernmental agreement, the record of the conviction 
in this state of a resident driver of a motor vehicle, who is subject to the jurisdiction of the tribe, of 
any offense under the Motor Vehicle Code [66-1-1 NMSA 1978] or of notice of failure to appear or 
upon determination by the division of a failure to pay a penalty assessment. 


History: 1953 Comp., § 64-5-25, enacted by Laws ANNOTATIONS | 
1978, ch. 35, § 247; 1981, ch. 360, § 3; 2003, ch. 164, § 6. ' ; 

Cross references. — For the definition of "suspen- Procedures employed and causes for which non- 
sion", see 66-1-4,16 NMSA 1978. . resident license may be suspended or revoked are 

For reporting’ nonresident's accidents under the Driver identical with that for the suspension or revocation of a 
License Compact, see 66-5-49 NMSA 1978. pet operator's license. 1959-60 Op. Att'y Gen. No. 60- 
Dito SZ dientomeced Gi GE FOL PEE AI Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 


Jur, 2d Automobiles and Highway Traffic §§ 109 to 124. 
60 C.J.S. Motor Vehicles § 164.1. 


66-5-26. Suspending resident's license; conviction failure to appear, 
failure to pay in another state or tribal jurisdiction. 


A. The division is authorized to suspend or revoke the license of a resident of this state or the 
privilege of a nonresident to drive a motor vehicle in this state upon receiving notice of the convic- 
tion of such person in another state or by a tribe of an offense that if committed within the juris- 
diction of this state, would be grounds for the suspension or revocation of the license of a driver. 

B. In addition, the division is authorized to suspend the license of a resident of this state, .or 
the privilege of a nonresident to drive a motor vehicle in this state, upon receiving notice of failure 
to appear or pay a penalty assessment imposed by a tribe or imposed in another state that is a 
signatory of the Nonresident Violator Compact [66-8-137.1 NMSA 1978] with New Mexico. 


History: 1953 Comp., § 64-5-26, enacted by Laws discretionary with the department. 1967 Op. Att'y Gen. 
1978, ch. 35, § 248; 1981, ch. 360, § 4; 2003, ch. 164, § 7. No. 67-51. 


Cross references. — For the Driver License Compact, Indian reservation not "another state". — By use of 
see 66-5-49 NMSA 1978. , the term "another state," the legislature has equated the 
The 2003 amendment, effective July 1, 2003, added word "state" to that political status occupied by the state 
"or tribal jurisdiction" in the section heading; substituted of New Mexico. If an Indian reservation is not a "state," 
"or by a tribe of an offense that if committed within the then the division cannot revoke or suspend a license un- 
jurisdiction" for "of an offense therein which if committed der Section 64-13-57, 1953 Comp. (similar to this section), 
in" following "in another state" in Subsection A; and sub- even though the tribal court sends a record of a conviction 
stituted "imposed by a tribe or imposed in another state to the division. 1961-62 Op. Att'y Gen: No. 62-06. 
that" for "in another state which" following "a penalty as- Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
sessment" in Subsection B. Jur, 2d Automobiles and Highway Traffic.§ 135. 
Automobiles: Necessity or emergency as defense in 
ANNOTATIONS prosecution for driving without operator's license or while 


license is suspended, 7 A.L.R.5th 73.7 


: pte h al boat 
Is authorized" means that suspension or revocation 60 C.J.S. Motor Vehicles § 164.8. 


of a driver's license for a conviction in another state is 


66-5-27. Recognition of convictions for motor vehicle offenses 
‘committed on military installations; suspension or 
revocation. 


The division is authorized to suspend or revoke the license of any resident of this state or the 
driving privilege of any member of the armed forces of the United States who is stationed at a fed- 
eral military installation within this state, upon the receipt of a notice, from the authority having 
jurisdiction over offenses which occur on a federal military installation, of the conviction of such 
person for an offense committed on such federal military installation, which if committed in this 
state, would be grounds for the suspension or revocation of the license of a driver. 


History: 1953 Comp., § 64-5-27, enacted by Laws 
1978, ch. 35, § 249. 
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66-5-27.1. Recognition of convictions for motor vehicle offenses 
committed on tribal land; intergovernmental agreements; 
information sharing with tribal courts. . 


A. The deparetionen is authorized to enter into an intergovernmental agreement with the ap- 
propriate governmental entity of a tribe to permit the exchange of information between the tribal 
court and the division regarding persons who are adjudicated for a motor vehicle offense that oc- 
curred within the jurisdiction of the tribal court. 

B. The division is authorized to suspend or revoke the driver's license or driving privilege of a 
person who has been convicted of a motor vehicle offense by a tribal court; provided that: 

(1) the department has entered into an intergovernmental agreement with the tribe that 
permits the exchange of information on motor vehicle offense convictions between the tribal court 
and the division; and 

(2) the division has received notice from the tribal court, or other authority as provided in 
the intergovernmental agreement, that the driver has been convicted of a motor vehicle offense 
that, if committed within the jurisdiction of the state; would be grounds for suspension or revoca- 
tion of the driver's license or driving privilege of the offender. 


History: Laws 2008, ch. 164,:§ 8. ) Effective dates. — Laws 20038, ch, 164, § 11 made the 
section effective July 1, 2003. 


66-5-28. Repealed. 


Repeals. — Laws 2009, ch. 200, § 8 repealed 66-5-28 "conviction", effective July 1, 2009. For provisions of for- 
NMSA 1978, as enacted by Laws 1978, ch. 35, § 250, relat- mer section, see the 2008 NMSA 1978 on NMOneSource 
ing to requirement that the court forward revoked drivers' com. 


licenses to the division. and definitions of "convicted" and 


66-5-29. Mandatory revocation of license by division. | 


A. The division shall immediately revoke the driving privilege or driver's license of a driver 
upon receiving a record of the driver's adjudication as a delinquent for or conviction of any of the 
following offenses, whether the offense,is under any state law or local ordinance, when the convic- 
tion or adjudication has become final: 

(1) manslaughter or negligent honiictlle resulting from the operation of a motor vehicle; 

(2) .any offense rendering a person a "first offender" as defined in the Motor Vehicle Code 
[66-1-1 NMSA 1978]; 

(3) any offense rendering a person a "subsequent offender" as defined in the Motor Vehiete 
Code; 

(4) any felony in the commission of which a motor vehicle is Neer 

(5) failure to stop and render aid as required under the laws of this state in the event of a 
motor vehicle accident resulting in the death or personal injury of another; 

(6) perjury orthe making of a false affidavit or statement under oath to the division under 
the Motor Vehicle Code or under any other law relating to the ownership or operation of motor 
vehicles; or 

(7) conviction or forfeiture of bail not vacated upon three charges of reckless driving com- 
mitted within a period of twelve months. 

B. Except as provided in the Ignition Interlock Licensing Act [66-5-501 NMSA 1978] and i in 
Subsection C, D, E or F of this section, a person whose driving privilege or driver's license has been 
revoked under this section shall not be entitled to apply for or receive a new license ‘until one year 
from the date that the conviction i is final and all rights to an appeal have been exhausted. 

C. A person who upon adjudication as a delinquent for driving while under the influence of 
intoxicating liquor or drugs or a conviction pursuant to Section 66-8-102 NMSA 1978 is subject to 
revocation of the driving privilege or driver's license under this section for an offense pursuant to 
which the person was also subject to revocation of the driving privilege or driver's license pursuant 
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to Section 66-8-111 NMSA 1978 shall have the person's driving privilege or driver's license re- 
voked for that offense for a combined period of time equal to: 
(1). one year. for a first. offender; or., 
(2) for a subsequent offender: 
(a) two years for a second conviction; 
(b) three years for.a third conviction; or ... 
(c) the remainder of the offender's life for a fourth or subsequent conviction, sublet to 
a five-year review, as provided in Sections 66-5-5 and 66-8-102 NMSA 1978. 

D. . The division shall apply the license revocation provisions of Subsection C of this section and 
the provisions of Subsection D of Section. 66-5-5 NMSA 1978 to a person who was three or more 
times convicted of driving a motor vehicle under the influence of intoxicating liquor or drugs and 
who has a driver's license revocation pursuant to the law in effect prior to June 17,,2005, upon 
the request of the person and if the person has had an ignition interlock license for three:years 
or more and has proof from the ignition interlock vendor of no violations of the ignition interlock 
device in the previous, six months. ... 

E; Upon receipt of an order from a paces pursuant to Section 32A-2-19 NMSA 1978 or Subsec- 
tion G of Section 32A-2-22 NMSA 1978, the division shall reyoke the driver's license or driving 
privileges for a period of time in accordance with these provisions. 

F, Upon receipt from a district court of a record of conviction for the offense of shooting at or 
from a motor vehicle pursuant to Subsection B of Section 30-3-8 NMSA 1978 or of a conviction for 
a conspiracy or an attempt to commit that offense, the division shall revoke the driver's license or 
driving privileges of the convicted person. A person whose driver's license or driving privilege has 
been revoked pursuant to the provisions of this subsection shall not be entitled to apply for or re- 
ceive any new driver's license or driving privilege until one year from the date that the conviction 
is final-and all rights to an ont ears have been exhausted. 


History:1958 Comp., § 64-5-29, enacted by Laws to the pao if no appeal is filed; and provided that a 
1978, ch. 35, § 251; 1979, ch. 71, § 5; 1981, ch. 875, § 1; person may not apply for or receive a new license until 


1984, ch. 72, § 2; 1988, ch. 56, 8 4; 1989, ch. 329, § 5; the expiration of one year from the date of the conviction. 
1993, ch. 66, § 4; 1993, ch. 78, § 4; 1999, ch. 175, § 9; Laws 2005, ch. 241, § 2 and Laws 2005, ch. 269, § 2 en- 
2003, ch. 239, § 8; 2005, ch. 241, § 2; 2005, ch. 269, § 2; acted identical amendments to this section. The section 
2007, ch. 319, § 46. was set out as amended by Laws 2005, ch. 269, § 2. See 
Cross references. — For the definition of “first of- 12-1-8 NMSA 1978. 
fender", see 66-1-4.6 NMSA 1978. The 2008 amendment, effective April’ 6, 2003; sub- 
~ For the definition of "subsequent offender", see 66- 1- stituted "Except as provided in the Ignition Interlock 
4.16 NMSA 1978. Licensing Act, a" for "Any" at the start of Subsection B; 
For suspending license upon conviction in another state, and deleted "Subsection J of" preceding "Section 32A-2-19 
see 66-5-26 NMSA 1978. °° NMSA 1978" in Subsection D. 
For license revocation for failure to stop at accident, see ~The 1999 amendment, effective January 1, 2000, in 
66-7-201 NMSA 1978. Subsection A inserted "instruction permit, driver's" and 
The 2007 amendment, effective June 15, 2007, pro- inserted "or provisional license", updated statutory refer- 
vided for revocation of driving privileges and driver's li- ences, and made minor stylistic changes. 
censes and added Subsection D. The 1993 amendment, effective July 1, 1993, sub- 
The 2005 amendment, effective June 17, 2005, deleted stituted "Subsection C, D or E" for "Subsection ‘C or D" 
the former qualification in Subsection A(1) that a permit in Subsection B; added Subsection HE; and made a minor 
or license of a first offender may not be revoked if the per- stylistic change in Subsection C. This section was also 
son attends a driver rehabilitation program; deleted the amended by Laws 1993, ch. 66, § 4, effective January 1, 
former provision of Subsection B that a person may not 1994. The section is set out as amended by Laws 1993, ch, 
apply for or receive a new license until the expiration of: 78, §4. See 12-1-8 NMSA.1978,. >. 
one year from the date of the last application on which The 1989 amendment, effective July 1, 1989, in Sub- 
the revoked license was surrendered.to the division, if no section A, substituted "immediately". for "forthwith' in 
appeal is filed; provide that a person may not apply for or Subsection B, inserted "or D" near the beginning; and 
receive a new license until the expiration of one year from added Subsection D. 
the date of the conviction; in Subsection C, provided that.a The 1988 amendment, effective July 1, 1988, substi- 
person who is adjudged delinquent for driving while under = , tuted present Subsection A(2) for former Subsection A(2), 
the influence of intoxicating liquor or drugs of convicted regarding deferred sentences for first offenders convicted 
pursuant to 66-8-102 NMSA 1978 is subject to license re« of driving while under the influence of intoxicating liquor 
vocation; in Subsection C(1), provided that revocation may who attend a driver rehabilitation program, and corrected 
be for one year for a first offender; in Subset ons C(2)(a) a misspelling in Subsection B, 
through (c), provided revocation periods for subsequent 
periods; and in Subsection E, deleted the former provision ANNOTATIONS 
that a person may not/apply for or receive a new license Reinstatement of license. — A driver's license that 
until the expiration of one year from the date of the last has been:revoked under Subsection C of Section 66-5-29 
application on which the revoked license was surrendered NMSA 1978 must remain-revoked untilthe.driver.has 
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applied for reinstatement, complied with all of the provi- 
sion of the Motor Vehicle Code, and paid fees imposed by 
Section 66-5-33.1 NMSA 1978. City of Santa Fe v. One (1) 
Black 2006 Jeep, 2012-NMCA-027, 284 P.3d 1076. 

Where defendant's vehicle was forfeited under a mu- 
nicipal ordinance that permitted forfeiture of a vehicle 
operated by a person whose license was revoked as a re- 
sult of a prior DWI conviction; defendant's driver's license 
had been revoked as a result of defendant's conviction of a 
DWI; defendant was eligible for reinstatement prior to the 
time defendant was stopped for the traffic violation that 
resulted in the forfeiture action; and defendant had failed 
to obtain reinstatement of the license before the traffic 
stop, defendant's vehicle was subject to forfeiture under 
the municipal ordinance. City of Santa Fe v, One (1) Black 
2006 Jeep, 2012-NMCA-027, 284 P.3d 1076. 

District court erredin revoking appellant's driv- 
er's license in conviction for operating a motor vehicle 
while under the influence of alcoholic beverages since only 
the commissioner (now division) could revoke the license. 
City of Roswell v. Ferguson, 1959-NMSC-069, 66 N.M. 152, 
343 P.2d 1040... 

Municipality may enact drunken driving ordi- 
nance notwithstanding that state statute likewise cov- 
ers same subject matter and provides penalty for viola- 
tions. Mares v. Kool, 1946-NMSC-082, 51 N.M. 36, 177 
P.2d 532. 

Mandatory revocation by state not denial of jury 
trial, — Mandatory revocation by state authorities of the 
driving license of any person convicted under Section 64- 
13-59, 1953 Comp. (similar to this section), for a period of 
one year does not deny the right to trial by ajury in district 
court on appeal, in violation of N.M. Const., art. IT, §§ 12 
and 14. City of Tucumcari v. Briscoe, 1954-NMSC-103, 58 
N.M. 721, 275 P.2d 958. 

Review of mandatory revocation of license. — Al- 
though the Motor Vehicle Code is silent as to any provi- 
sion expressly authorizing the right to appeal from a 
mandatory revocation of a driver's license, this omission 
does not deprive one whose license has been revoked of a 
right of judicial review by the district court of the admin- 
istrative action by means of a petition for,writ of certio- 
rari. Littlefield v. State ex rel. Taxation & Revenue Dep't, 
1992-NMCA-083, 114 N.M. 390, 839 P.2d 134, cert. denied, 
114. N.M. 128, 835 P.2d 839. 

Jurisdiction of proceeding for restoration. of 
driving privileges. — Because plaintiffs had never ap- 
plied for, much less been denied, a driver's license after 
expiration of the one-year revocation period, they failed 
to take the mandated administrative steps necessary to 
vest jurisdiction in the district court of their action seek- 
ing restoration of their driving privileges. Alvarez v. State 
Taxation and Revenue Dep't, 1999-NMCA-006, 126 N.M. 
490, 971 P.2d. 1280. 
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- Division bound by plea agreement. — Since, pursu- 
ant to a plea bargain, the judgment and sentence upon 
conviction of a motorist for driving under the influence ex- 
pressly provided that the conviction was to be treated as 
a first conviction under Section 66-8-102 NMSA 1978, the 
division was bound by the judgment and had no authority 
to revoke the motorist's license, even though the motorist 
had a previous conviction. Collyer v. State Taxation & Rev- 
enue Dep't Motor Vehicle Div, 1996-NMCA-029, 121 N.M. 
477,913 P.2d 665, —.- 

Plea agreement binding only with respect to of- 
fense charged. — A district court judgment entered 
pursuant to a plea agreement, both of which provided 
that defendant's, offense of driving while intoxicated 
would be treated as a first offense for all lawful purposes, 


‘did not prevent the motor vehicle division from revok- 


ing defendant's license for repeat violations of the Im- 
plied Consent Act. Medrow v. Taxation & Revenue Dep't, 


~ 1998-NMCA-173, 126 N.M. 332, 968 P.2d 1195. 


Revocation required upon conviction. — The re- 
vocation of the license of one convicted of driving while 


intoxicated is required. The record of conviction of this 


offense in the justice of the peace court (now magistrate 
court) was sufficient evidence of the offense, and commis- 
sioner (now director) could properly suspend his license 
(rendered under former provision comparable to Para- 
graphs (2) and (8) of Subsection A of this section, 1959-60 
Op. Att'y Gen: No. 60-194 

Division cannot revoke for conviction on Indian 
reservation. — By use of the term "another state," the 
legislature has equated the word "state" to that political 
status occupied by the state of New Mexico. If an Indian 
reservation is not a "state," then the division cannot re- 
voke or suspend a license under Section 64-13-57, 1953 
Comp. (similar to Section 66-5-26 NMSA. 1978), even 
though the tribal court sends a record of a conviction to 
the division. 1961-62 Op, Att'y Gen. No. 62-06, 

Finality of conviction not suspended by deferred 
judgment and sentence. — If the imposition of the 
judgment and sentence of the court is deferred under the 
provisions of Section 31-20-3 NMSA 1978, the finality of 
the conviction is not suspended within the meaning of 
Sections 64-13-58 and 64-13-59, 1953 Comp, (similar to 
Section 66-5-28 NMSA 1978 and this section), 1959-60 Op. 
Att'y Gen. No, 60-49. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 115 to 121. 

Necessity of notice and hearing before revocation or 
suspension of motor vehicle driver's license, 60 A.L.R.3d 
361. 

Sufficiency of notice and, hearing before Lat Bmet or 
suspension of motor vehicle driver's license, 60 A.L.R.3d 
427, 

60 C.J.S. Motor Vehicles § 164.5. 


66-5-30. Authority of division to suspend or revoke license. 


A. The division may suspend the instruction permit, driver's license or provisional license of 

a driver without preliminary hearing upon a showing by its records or other sufficient evidence, 

including information provided to the state pursuant to an intergovernmental Hgrecmndiiy autho: 
rized by Section 66-5-27.1 NMSA 1978, that the licensee: 

(1) has been convicted of an offense for which mandatory revocation. of license is s required 


upon conviction; 


(2) has been convicted as a driver in an accident resulting in the death or Rasihar injury 


of another or serious property damage; 


(3) . has been convicted with such frequency of offenses against traffic laws or rules govern- 
ing motor vehicles as to indicate a disrespect for traffic laws and a disregard for the safety of other 


persons on the highways; 
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(4) is an habitually reckless or negligent driver of a motor vehicle; 

(5) is incompetent to drive a motor vehicle; 

(6) , has permitted an unlawful or fraudulent use of the license; 

(7) has been convicted of an offense in another state or tribal jurisdiction that if committed 
within this state's jurisdiction would be grounds for suspension or revocation of the license; 

(8), has violated provisions stipulated by a district court in limitation of certain driving 
privileges; or | . 

(9) has accumulated seven points, but less than eleven points, and when the division has 
received a recommendation from a municipal or magistrate judge that the license be suspended 
for a period not to exceed three months. 

B. The division may issue an administrative suspension of the instruction permit, driver's li- 
cense or provisional license of a driver without preliminary hearing upon a showing by its records 
or other sufficient evidence, including information provided to the state pursuant to an intergov- 
ernmental agreement authorized by Section 66-5-27.1 NMSA 1978, that the licensee has failed to: 

(1) fulfill a signed promise to appear or notice to appear in court as evidenced by notice 
from a state court or tribal court, whenever appearance is required by law or by the court as a 
consequence of a charge or conviction under the Motor Vehicle Code or pursuant to the laws of the 
tribe; 

(2) pay a penalty assessment within thirty days of the date of issuance by the state or a 
tribe; or 

(3) . comply with the terms of a citation issued in a foreign jurisdiction that is a party to the 
Nonresident Violator Compact and that has notified the department of the failure in accordance 
with the Nonresident Violator Compact. 

C. Ifa person whose license was issued by a jurisdiction outside New Mexico that is a party 
to the Nonresident Violator Compact fails to comply with the terms of a citation issued in New 
Mexico, the department shall notify that other jurisdiction of the failure and that jurisdiction shall 
initiate a license suspension action in accordance with the provisions of Article IV of the Nonresi- 
dent Violator Compact. 

D. Upon suspending the license of a person as authorized in this section, the division shall im- 
mediately notify the licensee in writing of the licensee's right to a hearing before the administra- 
tive hearings office and, upon the licensee's request, shall notify the administrative hearings office. 
The administrative hearings office shall schedule the hearing to take place as early as practicable, 
but within no more than twenty days, not counting Saturdays, Sundays and legal holidays after 
receipt of the request. The hearing shall be held in the county in which the licensee resides unless 
the hearing officer and the licensee agree that the hearing may be held in some other county; pro- 
vided that the hearing request is received within twenty days from the date that the suspension 
was deposited in the United States mail. The hearing officer may, in the hearing officer's discre- 
tion, extend the twenty-day period. The hearing shall be held as provided in the Administrative 
Hearings Office Act. After the hearing, the hearing officer shall either rescind the order of suspen- 
sion or continue, modify or extend the suspension of the license or revoke the license. 


History: 1953 Comp., § 64-5-30, enacted by Laws right to a hearing before the administrative hearings 
.1978, ch. 35, § 252; 1979, ch. 71, § 6; 1981, ch. 360, § 5; office; in the introductory sentence of Subsection A, af- 
1981, ch. 380, § 1; 1991, ch. 192, § 1; 1999, ch. 175, § 10; ter "The division", deleted "is authorized to" and added 
2008, ch. 164, § 9; 2015, ch. 73, §.31; 2019, ch. 224, § 1. "may"; in Subsection B, after "notify the licensee in writ- 
Cross references, — For definition of "suspension", see ing", deleted "and upon his request shall afford him an 
66-1-4.16 NMSA 1978, ' opportunity for a hearing" and added "of the licensee’s 
For suspending resident's license upon conviction in an- right to a hearing before the administrative hearings 
other state, see 66-5-26 NMSA 1978. office and, upon the licensee’s request, shall notify the 
For subpoenas, see Rule 1-045 NMRA. administrative hearings office. The administrative hear- 
The 2019 amendment, effective October 1,. 2019, ings office shall schedule the hearing to take place", after 
provided for administrative suspensions of instruction "practicable", added "but", after "within", deleted "not 
permits, driver's. licenses or provisional licenses; in Sub- to exceed" and added "no more than", after "request", 
section A, deleted Paragraphs A(9) and A(10) and redes- added "The hearing shall be held", after "county", deleted 
ignated former Paragraph A(11) as Paragraph A(9); and "wherein" and added "in which", after "resides unless 
added new Subsections B and C and redesignated former the", deleted "division" and added "hearing officer", after 
Subsection Bas Subsection. D. "United States mail. The", deleted "director" and added 
The 2015 amendment, effective July 1, 2015, en- "hearing officer", after "may, in", deleted "his" and added 
titled a license whose license has been suspended the "the hearing officer’s", after "twenty-day period", deleted 
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"Upon the hearing, the director or his duly, authorized 
agent may administer oaths and may issue subpoenas 
for the attendance of witnesses and the production of rel- 
evant books and papers and may require a reexamina- 
tion of the licensee. Upon" and added "The hearing shall 
be held as provided in the Administrative Hearings Of- 
fice Act, After", after "the hearing, the", deleted "division" 
and added "hearing officer", after "rescind", deleted "its" 
and added "the", and after "suspension or", deleted "good 
cause appearing therefor, may", 

The 2008 amendment, effective July 1, 2003, inserted 
"including information provided to the state pursuant 
to an intergovernmental agreement authorized by Sec- 
tion 66-5-27.1 NMSA 1978" following "other sufficient 
evidence" in Subsection A; rewrote Paragraph A(7); in 


MOTOR VEHICLES 


66-5-30 


the power to suspend the license of an operator without 
preliminary hearing upon sufficient evidence that the 
licensee has committed an offense for which mandatory 
revocation of license is required upon conviction. 1960 Op. 
Att'y Gen. No. 60-194. 

Request for hearing. - The Linea may demand a 


_ hearing on the suspension and obtain a hearing within 20 


Paragraph A(9), substituted "state court or tribal court” ° 
for "court" following "notice from a", added "or pursuant to . 


the laws of the tribe" at the end; inserted "by the state or 
a tribe" near the end of Paragraph A(10). 

The 1999 amendment, effective January 1, 2000, in 
Subsection A inserted "instruction permit, driver's" and 
"or provisional license" and made a minor stylistic change. 

The 1991 amendment, effective June 14, 1991, re- 
wrote Paragraph (9) of Subsection A, which read "has 


failed to fulfill a signed promise to appear in court.as evi-: . 


denced by notice from a court", and made minor stylistic - 


changes in Subsection B. 
: ANNOTATIONS 


Necessity for procedural due process applies to 
suspension of one's driver's license by this state. City of 
Albuquerque v. Juarez, 1979-NMCA-084, 93 N.M. 188, 598 
P.2d 650, overruled on other grounds by State v. Herrera, 
1991-NMCA-005, 111 N.M. 560, 807 P.2d 744, cert. denied, 
111 N.M. 529, 807 P.2d 227. 

Constitutional for administrative officer to have 
power to suspend license. — A driver's license being 
a privilege, there is no denial of the due process of law 
resulting from placing the power to revoke or suspend 
the same in an administrative officer. Johnson v. Sanchez, 
1960-NMSC-029, 67 N.M. 41, 351 P.2d 449. 

Suspension of license purely administrative. — 
The suspension of an operator's license, even though per- 
haps quasi-judicial, is purely an administrative act and 
not a judicial duty. Johnson v. Sanchez, 1960-NMSC-029, 
67 N.M. 41, 351 P.2d 449. 

Twenty day period not mandatory. — The lan- 
guage in Subsection B providing that upon request of the 
licensee a hearing shall be conducted within 20 days is 
directory and not mandatory in nature. Littlefield v. State 
ex rel, Taxation & Revenue Dep't, 1992-NMCA-083, 114 
N.M. 390, 839 Pad 134, cert. denied, 114 N.M. 123, 835 
P.2d 839. 

Juvenile's ifebhse can be suspended without ju- 
venile court action. — Motor vehicle department (now 
motor vehicle division) can suspend driving privileges of a 
juvenile by hearing before a representative of the depart- 
ment, when there has been no citation or petition to the 
juvenile court, and no action taken by a juvenile court of 
the state of New Mexico. 1961 Op, Att'y Gen, No. 61-97. 

Section is only statutory authorization for revo- 
cation of Indian's license. — Section 64-13-60, 1953 
Comp. (similar to this section), is the only statutory au- 
thorization for the revocation of an Indian's driver's li- 
cense because of his driving habits on state highways on 
Indian land, Since it does not provide that a person need 
be convicted of traffic offenses, it appears clearly within 
the discretion of the division to act if it has "sufficient evi- 
dence" tending to show that the driver is habitually reck- 
less or negligent. 1962 Op. Att'y Gen. No. 62-06, 

Suspension without preliminary hearing. — Sec- 
tion 64-13-60, 1953 Comp. (similar to this section), grants 


days following the request for the hearing, and if the hear- 
ing is not allowed, the suspension would be invalid. 1959 
Op, Att'y Gen. No, 59-06. 

Surrender of license not condition precedent to 
holding hearing. — Section 64-13-63, 1953 Comp. (simi- 
lar to former Section 66-5-33 NMSA 1978), does clearly 
give the division the right to require a license surrender to 
the division upon entering the order of suspension. How- 
ever, that provision does not give the division the author- 
ity to require such a surrender as a condition precedent 
to holding the hearing required by Section 64-13-60, 1953 
Comp. (similar to this section). 1960 OR, Att'y Gen. No. 60- 
129. 

Sufficient evidence of fault must he required. — 
Section 64-13-60:A (2), 1953 Comp. (similar, but with sub- 
stantially different’ wording as to fault, to this section), is 
unconstitutional for failure to require sufficient evidence 


. of fault on the part of.a driver involved in an accident re- 


sulting in the death or personal injury of another or seri- 
ous property damage, in that the failure to include such a 
requirement renders the statute an attempt to grant the 
department of motor vehicles (now motor vehicle division) 
the power to deprive licensees of property without due 
process of law, and denies to licensees the equal protection 
of the laws, contrary to N.M. Const., art. IT, § 18. 1960 Op, 
Att'y Gen. No. 60-194 (rendered under prior law). 

Causes for suspension same with residents and 
nonresidents. — The procedures employed and the 
causes for which a nonresident license may be suspended 
or revoked are identical with that for the suspension or 
revocation, of a resident operator' 8 license. 1960 Op. Att'y 


~Gen. No. 60-167. 


Suspension if convicted in municipal court of 
driving while intoxicated. — A suspension of a driver's 
license can be made by the motor vehicle division if the 
driver is convicted in municipal court for driving while 
intoxicated even though the person convicted takes an ap- 
peal to the district court, 1959 Op, Att'y Gen. No, 59-06, 

Law reviews. — For article, "Constitutional Limita- 
tions on the Exercise of Judicial Functions by Administra- 


tive Agencies," see 7 Nat. Resources J. 599 (1972). 


Am, Jur, 2d, A.L:R. and C.J.S. references. — 7A Am. 


_ Jur, 2d Automobiles and Highway Traffic §§ 115 to 121. 


What amounts to conviction or adjudication of guilt for 
purpose of refusal, revocation, or suspension of automo- 


--bile driver's license, 79 A.L.R.2d 866. 
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Suspension or revocation for refusal to take sobriety 
test, 88 A.L.R.2d 1064. 

Ordinance providing for suspension or revocation of 
state-issued driver's license as within ie win power, 92 
A.L.R.2d 204. 

Conviction or acquittal i in prévious criminal case as bar 
to revocation or suspension of driver's license on same fac- 
tual charge, 96 A.L.R.2d 612. 

Regulations establishing a "point system" as regards 
suspension or revocation of license of operator of motor 
vehicle, 5 A.L.R.3d 690, _ 

Denial, suspension, or cancellation of driver's license 
because of physical disease or defect, 38 A.L.R/3d 452. 

Necessity of notice and ‘hearing before revocation or 
suspension of motor vehicle driver's license, 60 A. i“ R. ud 
361. 

Sufficiency of notice and hearing before fevacntion or 
suspension of motor vehicle driver's license, 60 A. L. A 3d 
427; - 
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Validity and construction of legislation authorizing re- reason unrelated to use of or ability to operate motor ve- 
vocation or suspension of operator's license for "habitual," hicle, 18 A.L.R.5th 542. 
"persistent," or "frequent" violations of traffic regulations, Admissibility, in motor vehicle license suspension pro- 
48,A.L.R.4th 367, ceedings, of evidence obtained by unlawful search and sei- 
Validity and application of statute or regulation au- zure, 23 A.L.R.5th 108. 
thorizing revocation or suspension of driver's license for 60 C,J.S, Motor Vehicles §§ 164.5, 165.11 - 165.13. 


66-5-31. Division may require reexamination. 


The division, having good cause to believe that a licensed driver is incompetent or otherwise not 
qualified to be licensed, may request that, upon written notice of at least five days to the licensee, 
he submit to an examination. Upon the conclusion of such examination, the division shall take 
action as may be appropriate and may suspend the license of such person or permit him to retain 
such license, or may issue a license subject to restrictions as permitted under Section 66-5-19 
NMSA 1978. Refusal or neglect of the licensee to submit to such examination shall be ground for 
suspension of his license. 


History: 1953 Comp., § 64-5-31, enacted by Laws ANNOTATIONS 
1978, ch. 35, § 253. ' 

Cross references. — For examination of applicants, Am, Jur. 2d, A.L.R. and C.J.S, references, — 7A Am. 
see 66-5-14 NMSA 1978. Jur, 2d Automobiles and Highway Traffic § 111. 


60 C.J.S. Motor Vehicles § 156. 


66-5-32. Period of suspension or revocation. 


A. The division shall not suspend a driver's license or privilege to drive a motor vehicle on the 
public highways for a period of more than one year except.as permitted under Subsection C of this 
section and Sections 60-7B-1, 66-5-5, 66-5-39 and 66-5-39.1 NMSA 1978. 

B. Except as provided in the Ignition Interlock Licensing Act [66-5-501 to 66-5-504 NMSA 
1978], a person whose license or privilege to drive a motor vehicle on the public highways has been 
revoked shall not be entitled to have the license or privilege renewed or restored unless the revoca- 
tion was for a cause that has been removed, except that after the expiration of the periods specified 
in Subsections B and C of Section 66-5-29 NMSA 1978 from the date on which the revoked license 
was surrendered to and received by the division, the person may make application for a new li- 
cense as provided by law. 

C. The suspension period for failure to appear or failure to remit the penalty assessment shall, 
at the discretion of the director, be extended indefinitely subject to the provisions of Subsection B 
of Section 66-5-30 NMSA 1978. 


History: 1953 Comp., § 64-5-32, enacted by Laws ANNOTATIONS 
1978, ch. 35, § 254; 1981, ch. 360, § 6; 1990, ch. 120, JHODE : : 
§ 27; 2008, ch. 239, § 9; 2005, ch. 241, § 3; 2005, ch. 269, Jurisdiction of proceeding for restoration of 
§. 3; 2013, ch. 163, § 1. driving privileges. — Because plaintiffs had never ap- 
The 2013 amendment, effective July 1, 2013, clarified plied for, much less been denied, a driver's license after 
the period of suspension or revocation of driver's licenses; expiration of the one-year revocation period, they failed 
and in Subsection A, after "Sections", added "60-7B-1" and to take the mandated administrative steps necessary to 
after "66-5-39", added "and 66-5-39.1", vest jurisdiction in the district court of their action seek- 
The 2005 amendment, effective June 17, 2005, added ing restoration of their driving privileges. Alvarez v. State 


the provision in Subsection B that a license may be re- Taxation and Revenue Dep't, 1999-NMCA-006, 126 N.M. 


stored after the expiration of the periods specified in Sub- 490, 971 P.2d 1280. oho pion 

section C of 66-5-29 NMSA 1978. Construction of provision limiting revocation. 
The 2008 amendment, effective April 6, 2003, substi- — Provision that driver's license is not to be revoked for 

tuted "Except as provided in the Ignition Interlock Licens- more than one year under Section 64-13-62, 1953 Comp. 

ing Act, a" for "Any" at the start of Subsection B. (similar to this section), was enacted prior to the Im- 


The 1990 amendment effective July i 1990, substi- plied Consent Act (Sections 64-22-2.4 to 64-22-2.12, 1953 
tuted "the period specified in Subsection B of Section 66- Comp.) (similar to Sections 66-8-105 to 66-8-112 NMSA 
5-29 NMSA 1978" for "one year", deleted "but the division 1978) and must be read in conjunction therewith. 1972 


Op. Att'y Gen. No. 72-01, 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 7A Am. 
Jur, 2d Automobiles and Highway Traffic § 145. 

60 C.J.S. Motor Vehicles §§ 164.48, 164.49. 


shall not then issue a new license unless and until it is 
satisfied, after investigation of the character, habits and 
driving ability of such person that it will be safe to grant 
the privilege of driving a motor vehicle on the public high- 
ways" following "as provided by law", and made minor sty- 
listic changes in Subsection B. 
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66-5-33. Repealed. 


Repeals. — Laws 1985, ch.’ 47, § 3, repealed 66-5-33 reinstatement fee, effective June 14, 1985. For present 
NMSA 1978, as enacted by Laws 1978, ch. 35, § 256, comparable provisions, see 66- i 33.1 and 66-5-230 NMSA 
relating to the surrender and return of a license and 1978. 


66-5-33.1. Reinstatement of driver's license or registration; ignition 
interlock; fee. 


A. Whenever a driver's license or registration is suspended or revoked and an application has 
been made for its reinstatement, compliance with all appropriate provisions of the Motor Vehicle 
Code and the payment of a fee of twenty-five dollars ($25.00) is a prerequisite to the reinstatement 

of any license or registration. , bap 

B. If a driver's license was revoked for driving while under the influence of intoxicating li- 
quor or drugs, for aggravated driving while under the influence of intoxicating liquor or drugs or 
pursuant to the Implied Consent Act [66-8-105 through 66-8-112 NMSA 1978], the following are 
required to reinstate the driver's license: 

(1) an additional fee of seventy-five dollars ($75.00); 
‘(2) completion of the license revocation period; 
(8) satisfaction of any,court-ordered ignition interlock requirements; 
(4) aminimum of six months of driving with an ignition interlock license with no attempts 
to circumvent, remove or tamper with the ignition interlock device; 
(5) evidence that the ignition interlock device has not recorded two vehicle lockouts; and 
(6) evidence of verified active usage as that phrase is defined by the bureau. 

C. A person whose driver's license reinstatement is denied may file an appeal pursuant to the 
provisions of Section 39-3-1.1 NMSA 1978. 

D. The department may reinstate the driving privileges of an out- bfatate resident without the 
requirement that the person obtain an ignition interlock license for a minimum of six months, if 
the following conditions are met: 

(1) the license revocation period is completed; 

(2) satisfactory proof is presented to the department that the person is no longer a resi- 
dent of New Mexico; and 

(3) the license reinstatement fee is paid. 

E. Fees collected pursuant to Subsection B of this section are appropriated to the local govern- 
ments road fund. The department shall maintain an accounting of the fees collected and shall 
report that amount upon request to the legislature. 

F. For the purposes of this section, "vehicle lockout" means a driver has failed: 

(1) a breath test six times within a period of three hours; or 
(2)- initial breath tests or random breath re-tests ten times within a period of thirty days. 


History: 1978 Comp., § 66-5-33.1, enacted by Laws fee of seventy-five dollars ($75.00) is" and added "the fol- 
1985, ch. 47, § 1; 1988, ch. 56, § 6; 1989, ch. 224, § 1; lowing are"; added Paragraphs (1) through (4) of Subsec- 
1995, ch. 6, 8 12; 1999, ch. 49, § 4; 2009, ch, 254, § 1: tion B; and added Subsection C. 

2018, ch, 74, § 38. The 1999 amendment, effective July 1, 1999, added the 

Cross references. — For the local governments road Subsection A and B designations, deleted "except that" at the 
fund, see 67-3-28.2 NMSA 1978, end of Subsection A, in Subsection B inserted "for aggravated 

The 2018 amendment, effective July 1, 2018, clarified driving while under the influence of intoxicating liquor or 
certain provisions of the section, provided new require- drugs" in the first sentence, substituted "Fees collected pur- 
ments for the reinstatement of a revoked driver's license, suant to this subsection are appropriated to" for "The division 
provided an appeal when an application for driver's li- __ shall deposit the additional fee in" at the beginning of the sec- 
cense reinstatement is denied, and defined "vehicle lock- ond sentence, and rewrote the third sentence. 
out" as used in this section; in Subsection B, Paragraph The 1995 amendment, effective July 1, 1995, substi- 
B(4), after "circumvent", added "remove", and added Para- tuted "local governments road fund" for "general fund" in 
graphs B(5) and B(6); added a new Subsection C and re- the next to last and last sentences. 
designated former Subsections C and D as Subsections D The 1990 amendment, effective May 16, 1990, substi- 
and E, respectively; and added Subsection F-. tuted "one hundred fifty dollars ($150)" for "seventy-five 

The 2009 amendment, effective July 1, 2009, in Sub- dollars ($75.00)". 
section B, after "license was", deleted "suspended or"; after The 1989 amendment, effective July 1, 1991, substi- 
"drugs or", deleted "for a violation of" and added "pursu- tuted "general fund" for "DWI fund" at the end of the sec- 
ant"; after "Implied Consent Act", deleted "an additional ond sentence, and added the third sentence, 
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66-5-34 


The 1988 amendment, effective July 1, 1988, inserted 
the language at the end of the section, beginning with * ex- 
cept that", 


ANNOTATIONS 


Reinstatement of license. — A driver's license that . 


has been revoked under Subsection C of Section 66-5-29 
NMSA 1978 must remain revoked until the driver has 


applied for reinstatement, complied with all of the provi-> 


sion of the Motor Vehicle Code, and paid fees imposed by 
Section 66-5-33.1 NMSA 1978, City of Santa Fe,v, One (1) 
Black 2006 Jeep, 2012-NMCA-027, 284 P.3d 1076. - 

Where. defendant's vehicle was forfeited under a mu- 
nicipal, ordinance that. permitted. forfeiture of a vehicle 
operated by a person whose license was reyoked as a re- 
sult of a prior DWI conviction; defendant's driver's license 
had been revoked as a result of defendant's conviction of a 
DWI; defendant was eligible for reinstatement prior to the 
time defendant was stopped for the traffic violation that 
resulted in the forfeiture action; and defendant had failed 
to obtain reinstatement of the license before the traffic 
stop, defendant's vehicle was subject to forfeiture under 
the municipal ordinance. City of Santa Fe v. One (1) Black 
2006 Jeep, 2012-NMCA-027, 284 P.3d 1076. 

Reinstatement provision does not violate ex post 
facto laws. — The 2009 amendment to 66-5-33.1 NMSA 
1978, which requires a minimum of six months of driving 
wee an n ignition peel device oo to reinstatement of 


LICENSING OF OPERATORS AND CHAUFFEURS; FINANCIAL RESPONSIBILITY 


66-5-35 


a driver's license that was revoked for DWI or pursuant to 
the Implied Consent Act, is not penal for purposes of the 
constitutional ‘prohibition against ex post facto laws and 
applies to persons who seek reinstatement of their driv- 
er's licenses:on or after July 1, 2009, regardless of when 
their DWI violations were committed, when their licenses 
were revoked, or when they completed their license revo- 
cation period and ‘became eligible to seek reinstatement 
of their licenses. Yepa v. N.M. Taxation & Revenue Dep't, 
2015-NMCA-099, cert. denied, 2015-NMCERT-008. 
Conditions of reinstatement apply retroactively. 
— The 2009 amendment: to Section 66-5-33.1 NMSA 


- 1978, which conditions reinstatement of a/driver's: license 


that was revoked for driving while intoxicated on, among 
other things, a minimum of six months of driving with 
no attempts to tamper with or circumvent the use of an 
ignition interlock device, is not penal for purposes of the 
constitutional prohibition against ex post facto laws and 
applies to persons who seek reinstatement of their driv- 
er's licenses on or after July 1, 2009, regardless of when 
their DWI violations were committed, their licenses were 
revoked for DWI, or they completed their license revoca- 


- tion period and became eligible to seek reinstatement of 


their licenses. 2011 Op. Att'y Gen. No. 11-03. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — Validity, 
construction, application, and effect of statute requiring con- 
ditions, in addition to expiration of time, for reinstatement 
of Rompe or revoked. driver's license, 2:A.L.R.5th,725. 


66. 5-34, No apeeketon under foreign 1i8eitee during suspension or 


revocation in this state. 


Any pexiderit or nonresident i HBee driver's license or right or privilege to operate a motor ve- 
hicle in this state has been.suspended or revoked as provided in this article shall not operate a 
motor vehicle in this state under'a license, permit or registration certificate issued by any other 
jurisdiction or otherwise during such suspension or after such revocation until a new license is 
obtained, when and as parmitied under this article. 


History: 1953 Comp., § 645-34, enacted by Laws 
1978, ch. 35, § 256. ; 


ANNOTATIONS 


for driving without operator's license or while license is 
suspended, 7 A.L.R.5th 73. 
60 C.J,.S. Motor Vehicles § 164.48. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Auto- 
mobiles: Necessity or emergency as defense in prosecution 


66-5-35. Limited driving privilege upon suspension or revocation. 


A. Upon suspension or revocation, of a person's driving privilege or driver's license following 
conviction or adjudication as a delinquent under any law, ordinance or rule relating to motor ve- 
hicles, the person may apply to the department for a driver's license, provisional license or instruc- 
tion permit to ‘drive, limited to use allowing the person to engage in gainful employment, to attend _ 
school or to attend a court-ordered treatment program, except:that the person. shall not be eligible 
to apply: 

(1) for a limited dinimmetcted avivee s license or an ignition interlock license in lieu of a re- 
voked or suspended commercial driver's license; 

(2). for a limited license when the person's driver's license was revoked phiwuant to the 
provisions of the Implied Consent Act [66-8-105 through 66-8-112 NMSA 1978], except as provided 
in the Ignition Interlock Licensing Act [66-5-501 to 66-5-504 NMSA 1978]; 

(8). for a limited license when the person's driver's license was revoked pursuant to the 
provisions of Section 66-8-102 NMSA 1978, except as provided in the Ignition Interlock Licensing 
Act; 
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(4) for a limited license when the person's driver's license is denied pursuant to the provi- 
sions of Subsection D of Section 66-5-5 NMSA 1978, except as provided in the Ignition Interlock 
Licensing Act; or 

(5) for a limited license when the person's driver's license was revoked pursuant to a con- 
viction for committing homicide by vehicle, great bodily harm by vehicle, or homicide by vehicle or 
great bodily harm by vehicle while under the influence of intoxicating liquor or drugs, as provided 
in Section 66-8-101 NMSA 1978, except as provided in the Ignition Interlock Licensing Act. 

B. Upon receipt of a fully completed application that complies with statutes and rules for’a 
limited license or an ignition interlock license and payment of the fee specified in this subsection, 
the department shall issue a limited license; ignition interlock license or permit to the applicant 
showing the limitations specified in the approved application. For each limited license, ignition 
interlock license or permit to drive, the applicant shall pay to the department a fee of forty-five dol- 
lars ($45.00), which shall be transferred to the department of transportation. All money collected 
under this subsection shall be used for DWI prevention and education programs for elementary 
and secondary school students. The department of transportation shall coordinate with the de- 
partment of health to ensure that there is no program duplication. The limited license or permit to 
drive may be suspended as provided in Section 66-5-30 NMSA 1978. 


History: 1953 Comp., § 64-5-35, enacted by Laws .. The 1999 amendment, effective July 1, 1999, in Sub- 
1978, ch. 35, § 257; 1983, ch. 257, § 1; 1984, ch. 72, § 3; section A inserted "a person's driver's" v substituted "de- 
1985, ch. 178, § 1; 1987, ch. 268, § 24; 1989, ch. 164, § 1; partment" for "director", inserted "or to attend school", 
1993, ch. 66, § 5; 1999, ch. 62, § 1; 2001, ch. 47, § 1; 2001, and deleted "for a limited license when the person's lie 
ch. 242, § 1; 2003, ch. 239, § 10; 2005, ch, 241, § 4; 2005, cense was revoked or suspended pursuant to" at the end 


ch. 269, § 4; 2007, ch. 319, § 47; 2013, ch. 101, § 1. of the introductory language, added Paragraph (1), re- 
Cross references, — For definitions of "director" and designated former Paragraphs (1) and (2) as Paragraphs 
"division", see 66-1-4,4 NMSA 1978.. a (2) and (3), in Paragraphs (2) and (8) added "for a limited 
For financial responsibility, see 66-5-201 NMSA 1978 et license when the person's driver's license was revoked 
seq. pursuant to", added the language beginning "except 
The 2013 amendment, effective July 1, 2013, prohib- that" to the end in Paragraph (3), added Paragraph (4); 
ited the issuance of a limited license to a person convicted in Subsection B in the introductory language substituted 
of homicide by vehicle or great bodily harm by vehicle ex- "whose driver's license is" for "who has had his license", 
cept as provided in the Ignition Interlock Licensing: Act; inserted the language beginning "or for the second" and 
and in Paragraph (5) of Subsection A, after "great bodily", ending "Section 66-8-111 NMSA 1978", inserted the 
deleted "injury" and added "harm", after "great bodily language beginning "pays every" and ending "depart- 
harm by vehicle", added "or homicide by vehicle or great ment and" and substituted "department" for "director", 
bodily harm by vehicle while under the influence of intoxi- in Paragraph (1) substituted the language beginning "a 
cating liquor or drugs", and after "Section 66-8-101 NMSA DWI" to the end for "an approved DWI school and an ap- 
1978", added "except as provided in the Ignition Interlock proved alcohol screening program", rewrote Paragraph 
Licensing Act". (3); added Subsections C and D; redesignated former - 
The 2007 amendment, effective yune 15, 2007, pro- Subsections C through E as Subsections E through G; 
vided for driver's licenses, provisional licenses or instruc- in Subsection E in the first sentence substituted the lan- 
tion permits and eliminated the provisions that provided guage beginning "a fully" and ending "the department" 
for a hearing on the denial of a limited driver's license and for "the application, proof of financial responsibility for 
for review of a hearing officer's order. the future and a hearing as provided in Subsection D 
The 2005 amendment, effective June 17, 2005, deleted of this section, the director", deleted "provided that the 
the reference to former\Subsection B in Subsection A(2) applicant meets established uniform criteria for limited 
and deleted former Subsection B, which provided that a driving privileges adopted by regulation of the depart- 
first time offender may apply for a limited license, permit ment" at the end of the sentence, and substituted "de- 
or ignition interlock license thirty days after suspension partment" for "division" in the second sentence; rewrote 
or revocation of his license if the person is enrolled in a Subsection F; in Subsection G substituted "hearing of- 
DWI school and has proof of financial responsibility. . ficer" for "director" in the first sentence, deleted the sec- 
Laws 2005, ch. 241,§ 4 and Laws 2005, ch. 269, § 4 en- ond sentence which read, "The district court, upon thirty 
acted identical amendments to 66-5-35 NMSA 1978. The days' written notice to the director, shall hear the case"; 
section was set out as amended by Laws 2005, ch. 269, § 4: and made minor stylistic changes. 
See 12-1-8 NMSA 1978. The 1993 amendment, effective January 1, 1994, 
The 2003 amendment, effective April 6, 2003, rewrote inserted "except as provided in Subsection B of this sec- 
the section. tion" in Paragraph (1) of Subsection A; deleted the former 
The 2001 amendment, effective July 1, 2001, in Sub- second sentence of Paragraph (2) of Subsection A which 
section A, inserted "or to attend a court-ordered treatment prohibited issuance’ of a limited ‘license following a con- 
program" in the introductory paragraph; in Subsection sent decree resulting from a filing of delinquency based 
B, added the Paragraph 3(a) designation, redesignated ___ ona violation involving driving under the influence of in- 
Paragraph (4) as (3)(b), added Paragraph (8)(c); and added toxicating liquor or drugs; inserted currrent Subsection B; 
Paragraph C(5), inserted the subsection designation "C"; substituted "de- 
This section was also amended by Laws 2001, ch. 47, § 1, partment of health to ensure" for "alcoholism bureau of 
effective July 1, 2001. The section was set out as amended the health and environment department to insure" in the 
by Laws 2001, ch. 242, § 1, See 12-1-8 NMSA 1978, ‘next to last sentence of Subsection C; redesignated for- 


mer Subsections B and C as Subsections D and E; deleted 
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"Subection A of" preceding "this.section" in the first sen- 
tence of Subsection D and in the final sentence of Subsec- 
tion E; substituted "approving" for "issuing the applicant 
a limited license or permit to drive" and substituted "any 
of" for "one or both of" in the next to last and final sen- 
tences of Subsection D; and made a minor stylistic change 
in Subsection C. 

The 1989 amendment, effective June 16, 1989, in Sub- 
section A inserted "state highway and transportation" in 
the third and fourth sentences of the undesignated last 
paragraph. 


ANNOTATIONS 


Section 66-8-112 NMSA 1978 and this section are 
not read to preclude application of Section 39-3-1.1 
NMSA 1978 allowing appeal of final decisions by agencies 
to district court. Dixon v. State Taxation & Revenue Dep't, 
2004-NMCA-044, 135 N.M. 431, 89 P.3d 680. 

Party should file petition for certiorari when that 
party is seeking review in the court of appeals of a dis- 
trict court's determination on appeal from a motor ve- 
hicles division decision revoking a license or denying a 
limited license. Dixon v. State Taxation & Revenue Dep't, 
2004-NMCA-044, 135 N.M. 431, 89 P.3d 680. 


66-5-36. Right of appeal to court. 
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Subsequent offenders excluded. — As a result of 
the 1984 amendment, no limited license for gainful em- 
ployment shall be issued when the applicant's license has 
been revoked or suspended for an offense occurring after 
July 1, 1984 for which the applicant is a subsequent of- 
fender. Minero v. Dominguez, 1985-NMCA-100, 103 N.M. 
551, 710 P.2d 745. 

Person is not permitted to operate motor vehicle 
on basis of documents in his or her possession which 
could, upon performance of a ministerial function by a 
government official, lead to the issuance of a license, An 
applicant for a limited driving permit who has obtained 
the required judicial approval and financial responsibil- 
ity endorsement may not lawfully drive before the limited 
permit is actually issued. 1980 Op. Att'y Gen. No. 80-21. 

Provision not restricted to first-time convictions. 
— There is no indication that Section 64-13-64.1, 1953 
Comp. (similar to this section), can be used only in cases of 
first-time convictions, and in the absence of such legisla- 
tive declaration it is not to be so restricted. 1972 Op. Att'y 
Gen. No. 72-48. 

Am. Jur, 2d, A.L.R. and C.J.S. oe fannie: — Auto- 
mobiles: necessity or emergency as defense in prosecution 
for driving without operator's license or while license is 
suspended, 7 A:L.R.5th 73. 

60 C.J.S. Motor Vehicles § 164.46. 


A person denied a license or whose license has been canceled, suspended or revoked by the de- 
partment, except when the cancellation or revocation is mandatory under the provisions of Chap- 
ter 66, Article 5 NMSA 1978, may file an appeal in the district court pursuant to the provisions of 


Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 64-5-36, enacted by Laws 
1978, ch. 35, § 258; 1998, ch. 55, § 78; 1999, ch. 265, 
8:79. | 

Cross references. — For appeal of final decisions by 
agencies to district court, see 39-8-1.1 NMSA 1978. 

For cancellation of minor's licenses, see 66-5-12, 66-5-13 
NMSA 1978, ° 

For mandatory revocation of Hokneel see: 66-5-29 NMSA 
1978. 

For procedures governing Baral ated ae appeals to the 
district court, see Rule 1-074 NMRA. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted department" for "division" and "Section 39-3-1.1" 
for "Section 12-8A-1", 

The 1998 amendment, effective September 1, 1998, 
rewrote this section to the extent that a detailed compari- 
son would be impracticable. 


ANNOTATIONS 


Language of this section applies to license revoca- 
tions and denials, whether under the Implied Consent Act 
or under other statutory authority. Dixon v. State Taxation 
& Revenue Dep't, 2004- NMCA-044, 135 N.M. 481, 89 P.3d 
680. 

Sections read together to effect legislative intent. 
— Sections 66-8-112 NMSA 1978 and 66-5-35 NMSA 1978 
are not read to preclude application of Section 39-3-1.1 
NMSA 1978 allowing appeal-of final decisions by agencies 
to district court. Dixon v. State Taxation & Revenue Dep't, 
2004-NMCA-044, 135 N.M. 4381, 89 P.3d 680. 

Court only determines whether grounds for revo- 
cation exist. — The language in Section: 64-18-65, 1953 
Comp. (similar to this section), "to determine whether the 
petitioner is entitled to a license or is subject to suspension, 
cancellation or revocation of license under the provisions 
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of this act" means that it is for the court to determine only 
whether grounds for suspension, cancellation or revoca- 
tion exist. Johnson v. Sanchez, 1960-NMSC-029, 67 N.M. 
41, 351 P.2d 449 (decided under prior law). 

Writ of certiorari. — Driver's challenge of the revoca- 
tion of his driver's license by motor vehicle division had to 
be in the form ofa writ of certiorari, since ‘his license was 
mandatorily revoked due to three DWI convictions and 
he had no other statutory means of appeal. Masterman 
v. State Taxation & Revenue Dep't, 1998-NMCA- 126, 125 
N.M. 705, 964 P.2d 869. 

Scope of review. — On appeals from administrative 
bodies, the questions to be answered by the court are 
questions of law and are restricted to whether the ad- 
ministrative body acted fraudulently, arbitrarily or capri- 
ciously, whether the order was supported by substantial 
evidence, and, generally, whether the action of the admin- 
istrative head was within the scope of his authority. John- 
son v. Sanchez, 1960-NMSC-029, 67 N.M., 41, 351 P.2d 449. 

Review of mandatory revocation of license. — Al- 
though the Motor Vehicle: Code is silent as to any provi- 
sion expressly authorizing the right to appeal from a 
mandatory revocation of a driver's license, this omission 
does not deprive one whose license has been revoked of a 
right of judicial review by the district court of the admin- 
istrative action by means of a petition for writ of certio- 
rari. Littlefield v. State ex rel. Taxation & Revenue Dep't, 
1992-NMCA-0838, 114 N.M. 390, 839 P.2d 134, cert. denied, 
114 N.M. 123, 8385 P.2d 839. 

Jurisdiction of proceeding for restoration of 
driving privileges. — Because plaintiffs had never ap- 


‘plied for, much less been denied, a driver's license after 


expiration of the one-year revocation period, they failed 
to take the mandated administrative steps necessary to 
vest jurisdiction in the district court of their action seek- 
ing restoration of their driving privileges. Alvarez v, State 
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Taxation and Revenue Dep't, 1999-NMCA-006, 126:N.M. Am, Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
490, 971 P.2d 1280. Jur. 2d Automobiles and Highway Traffic § 144. 

Law reviews. — For. artitie! "Constitutional Limita- Statute providing for judicial review of administrative 
tions on the Exercise of Judicial Functions by Administra- order revoking or suspending automobile driver's license 


tive Agencies," see 7 Nat. Resources J. 599 (1972). i as providing for de novo trial, 97 A.L.R.2d 1367. . 
M 60 C.J.S. Motor Vehicles § 164.35, 


66-5-37. Unlawful use of license. 


A. Itis a misdemeanor for any person to: 

(1). display or cause or permit tobe displayed or have in the ‘pail s PUssession any can- 
celed, revoked or suspended driver's license; 

(2) lend the person's driver's license to any itheke person or knowingly permit the use of 
the person's license by another; @ 

(3) “permit any unlawful use of the driver's license issued to, or réteived by, the person; 

(4) display or represent as one's own any driver's license not issued to'the person; or 

(5) do any other act forbidden or fail’to perform any other act required by Sections 66-5- 
1.1 through 66-5- 47 NMSA 1978 or the provisions of the New Mexico Commercial Driver' 8 icaniss 
Act [66-5-52 through 66-5-72 NMSA 1978]. 

B. Itis a felony for any person to: 

(1) fail or refuse to surrender to the division upon its lawful demand any driver's license 
that has been suspended, revoked or canceled; 

(2) knowingly or willfully provide a false or fictitious name or document in any application 
for a driver's license or knowingly make a false statement or knowingly conceal a material fact or 
otherwise commit a fraud in any such application; or 

(8) induce or solicit another person or conspire with another person to violate this subsec- 


tion. — m . : 

History: 1953 Comp., § 64-5-37, enacted by Laws "or", after "commercial driver’s license or permit", added 
1978, ch. 35, § 259;'1989, ch. 14; § 22; 2016, ch. 79, § 7; "or driving authorization card", after’'"knowingly permit 
2019, ch. 167, § 9. the use of";'deleted "his" and added "the person's", " after 

Cross references, —'For use of altered, forged or ficti- "license", deleted "or", and after "permit", added "or. driv- 
tious license for identification being a pranassgeat see ing authorization card", added a new Paragraph:(3); in 
66-5-18 NMSA_.1978, Paragraph (4), after "any driver’s license or permit",de- 

For operation of:vehicle in violation of pentrisitiias im- leted "or", after "commercial driver’s license: or permit", 
posed on a restricted. license penny a misdemeanor, see 66- added "or driving authorization card", and after “not is- 
5-19: NMSA 1978.‘ sued to", deleted "him" and added "the person; or", added 

For the penalty for cateicipen abe; see 66-8-7 NMSA a new Paragraph (5); added new subsection designation 
1978. "B" and "It is a felony for any person to:" and designated 

The 2019 amendment, effective October 1, 2019, re- the language from former Subsection D as Paragraph (1) 
moved references to "permit, commercial driver's license andthe language from former.Subsection E as Paragraph 
or permit or driving authorization card"; in Subsection A, (2); in Paragraph (1), after "any driver’s license or permit", 
after each occurrence of "license", deleted "permit, :com- deleted "or", and after "commercial driver’s license or per- 
mercial driver's license or permit) or driving authoriza- mit", deleted:"which" and added "or driving authorization 
tion card"; and in Subsection B, after each occurrence of card that", in Paragraph (2); added."knowingly or willfully 
"license", deleted "permit, eorhmerbial driver's license or provide", after "fictitious name", added "or document", and 
permit or driving authorization card". after "commercial driver’s license or permit", added "or 

The 2016 amendment, effective May 18, 2016, estab- driving authorization card"; and deleted former Subsec- 
lished that existing criminal: penalties applicable to ‘the tions F and G, and added a new Paragraph (3) of Subsec- 
unlawful use of a driver’s license are extended to driving tion B. 
authorization cards, and increased the penalties. for cer- The 1989 amendment, effective July 1, 1989, inserted 
tain crimes connected to the application, issuance and use "or commercial driver's license or permit" in Subsections 
of driver’s licenses, ID cards, and driving authorization A through F, substituted all of the language of Subsection 
cards; added new subsection designation "A" and redes- G following "sections" for "64-5-1 through 64-5-47 NMSA 
ignated former Subsections A, B and C as Paragraphs (1), 1953", and made minor Braise changes throughout the 
(2) and (4) of Subsection A, respectively; in Subsection A, section. ,, ; 

Paragraph (1), after "displayed or have in", deleted "his" , 

and added "the persons. after "suspended driver's license een ANNOTATIONS 

or permit"; deleted "or", and after "commercial driver's li- Am. Jur, 24/Ai. Reand C.d.Sireferenced 7AAm 
cense or permit", added "or driving authorization card", Jur ‘2d 6 ca briromdnilnd and Highway Traffic §§-146, 147. ‘ 


in Paragraph (2), after "lend", deleted "his" and added 


rg! 


61A C.J.S, Motor Vehicles §§ 588, 651. 


"the person's", after 'driver’s license or permit", deleted 
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66-5-38. Making false affidavit perjury. 


Except as otherwise provided in the Motor Vehicle Code, a person who makes a false affidavit or 
knowingly swears or affirms falsely to a matter or thing required by the terms of the Motor Vehicle 
Code to be sworn to or affirmed is guilty of perjury as provided in Section 30-25-1 NMSA 1978, 


History: 1953 Comp., § 64-5-38, enacted by Laws ANNOTATIONS 
1978, ch. 35, § 260; 2018, ch. 74, § 39, RRS Bs 

Cross references, — For perjury being a fourth-degree _ Application to law enforcement officers. — There 
felony, see 30-25-1 NMSA 1978. is no intent by the legislature to exclude law enforcement 

The 2018 amendment, effective July.1, 2018, provided officers from the term "persons" as that term is used in 
that making a false affidavit or knowingly swearing or af- the statute. State Transp, Dep't v. Yazzie, 1991-NMCA-098, 
firming falsely to'a matter required by the Motor Vehicle 112 N.M. 615, 817 P.2d 1257, cert. denied, 112 N.M. 499, 
Code is a fourth degree felony, unless otherwise provided 816 P.2d 1121. ; ’ 
in the Motor Vehicle Code; deleted ."Any" and added ,"Ex- Statement signed under penalty of perjury. — An 
cept as otherwise provided in the Motor Vehicle Code, a", officer was subject to the penalties under this section 
and after "guilty of perjury", deleted "and upon conviction when he signed a statement seeking to revoke driving 
shall be punishable by fine or imprisonment as other per- privileges. Consequently, the statement was signed un- 
sons committing perjury are punishable" and added. ''as der the penalty of perjury and thus met the requirement 
provided in Section 30-25-1 NMSA 1978". of 66-8-111 NMSA 1978. State Transp. Dep't v. Yazzie, 


1991-NMCA-098, 112 N.M. 615, 817 P.2d 1257, ‘cert. de- 
nied, 112 N.M. 499, 816 P.2d 1121, 


66-5-39. Driving while license suspended; penalties. 


A. A person who drives a motor vehicle on any public highway of this state at a time when the 
person's privilege to do so is suspended and who knows or should have known that the person's 
license was suspended is guilty of a misdemeanor and may be punished pursuant to Subsection B 
of Section 66-8-7 NMSA 1978 or for no more than ninety days of participation in a certified: alter- 
native sentencing program. When a person pays any or all of the cost of participating in a certi- 
fied alternative sentencing program, the court may apply that payment as a deduction to any fine 
imposed by the court. Any municipal ordinance prohibiting driving with a suspended license:shall 
provide penalties no less stringent than provided in this section. 

B. In addition to any other penalties imposed pursuant to the provisions of this section, when a 
person is convicted pursuant to the provisions of this section or a municipal ordinance that prohib- 
its driving on a suspended license, the motor vehicle the person was driving may be immobilized 
by an immobilization device for thirty days, unless immobilization of the motor vehicle poses an 
imminent danger to the health, safety or employment of the convicted person's immediate family 
or the family of the owner of the motor vehicle. The convicted person shall bear the cost of immo- 
bilizing the motor vehicle. 


History: 1953 Comp., § 64-5-39, enacted by Laws deleted "or revoked" and after "license was suspended", 
1978, ch. 35, § 261; 1985, ch. 186, § 2; 1987, ch. 97, § 1; deleted "or revoked", deleted the former fourth and fifth 
1988, ch. 56, § 7; 1993, ch. 66, § 6; 2013, ch. 163, § 2; sentences, which provided penalties when a driver’s li- 


2019, ch. 224, § 2. cense was revoked for driving while under the influence of 
The 2019 amendment, effective October 1, 2019, re- intoxicating liquors or drugs or a violation of the Implied 
vised the penalties for certain motor vehicle code offenses; Consent Act, and in the sixth sentence, after "driving with 
in Subsection A, after "guilty of a misdemeanor and", de- © asuspended", deleted "or revoked"; in Subsection B; in the 
leted "shall be charged with a violation of this section. first sentence, after "driving on:a suspended", deleted "or 
Upon conviction, the person shall" and added "may", after revoked" and after "person was driving", deleted "shall" 
"may be punished", deleted "notwithstanding the provi- and added "may"; and in Subsection C, after "under this 
sions of Section 31-18-13 NMSA 1978, by imprisonment section", deleted "upon a charge of driving a vehicle while 
for not less than four days or more than three hundred a license was revoked, the division shall not issue a new 
sixty-four days or participation for an equivalent period of license for an additional period of one year from the date 
time" and added "pursuant to Subsection B of Section 66- the person would otherwise have been entitled to apply 
8-7 NMSA 1978 or for no more than ninety days of par- for a new license". 
ticipation", and after "alternative sentencing program", The 1993 amendment, effective January 1, 1994, in- 
deleted "and there may be imposed in addition a fine of serted "and who knows or should have known that his li- 
not more than one thousand dollars ($1, ea and deleted cense was suspended or revoked" in the first sentence of 
former Subsection C. Subsection A; substituted the language beginning "four 
The 2013 amendment, effective ain 1, 2013, provided days or more" for "two days nor more than six months, 
for the suspension of driver’s licenses; in the title, after . and there may be imposed in addition.a fine of not more 
"suspended", deleted "or revoked; providing"; in Subsec- than five hundred dollars ($500)" at the end of the sec- 
tion A, in the first sentence, after "to do so is suspended", ond sentence in Subsection A; inserted the current third 
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sentence in Subsection A; substituted "seven consecutive 
days" for "ninety-six consecutive hours" and inserted 
"or not more than one thousand dollars ($1,000)" in the 
fourth sentence of Subsection A; inserted current Sub- 
section B; and siping former Subsection Bas Sub- 
section’C, 

The 1988 amendment, effective July 1, 1988, in Sub- 
section A, inserted "shall be charged with a violation of 
this section" in the first sentence, inserted "the person" 
in the second sentence, and substituted the present lan- 
guage at the end of Subsection A beginning with "or a 
violation of the Implied Consent Act" for the former lan- 
guage which read "upon conviction that person shall be 
fined not less than one hundred fifty dollars ($150) which 
shall not be suspended, deferred or taken under advise- 
ment", 


ANNOTATIONS 


Proof of knowledge by the licensee.that his driving 
privileges have been suspended or revoked is, a, prereq- 
uisite for conviction under the statute. State v. Herrera, 
1991-NMCA-005, 111 N.M. 560, 807 P.2d 744, cert..denied, 
111 N.M. 529, 807 P.2d 227, 

Proof of notice. — Defendant's oomnictlon of driving 
on a revoked license was reversed where the trial court 
failed to instruct the jury that the state had the burden of 
proving that defendant knew or should have known that 
her license was revoked at the time that she was arrested 


and the state had not, in fact; proved that the defendant 


had been given a notice, of revocation.) State, v., Castro, 
2002-NMCA-093, 132 N.M. 646, 53 P.3d 413, cert. denied, 
132 N.M. 551, 52 Pad 411. 

‘When misdemeanor arrest without warrant justi- 
fied. — Where a police officer testified that he knew that 
the defendant "was on revocation" and that he stopped 
the defendant "to check his driving privileges," the ar- 
resting officer was justified in making the arrest without 
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a warrant for a misdemeanor. (driving with a revoked 
license) committed in his presence, State v. Gutierrez, 
1966-NMSC-119, 76 N.M. 429, 415 P.2d 552. 

Sufficiency of evidence of notice. — Record sup- 


‘ported’a ‘finding that defendant was aware that he was 
driving with a revoked license, where two separate no- 


tices of revocation were sent by certified mail to his home 
address after defendant received separate convictions of 
driving while under the influence of alcohol, and both no- 
tices were unreturned. State v. Herrera, 1991-NMCA-005, 
111 -N.M. 560, 807 P.2d 744, cert. denied, 111 N.M. 529, 
807 P.2d 227. 

Section subject to assimilation under federal law. 
— The offenses described by this section (driving while li- 
cense'suspended), Sections 66-8-102 NMSA 1978 (driving 
while under the influence) and 66-7-3 NMSA 1978 (viola- 
tion of traffic laws) are all criminal.offenses, and, as such, 
the applicable sentences are assimilated for offenses com- 
mitted ‘on military installations within the state under 
the Assimilative Crimes Act, 18 U.S.C. §:13. United States 
v. Adams, 140 F.3d 895 (10th Cir); cert. denied, 525 U.S; 
895, 119 S, Ct. 219, 142 L. Ed. 2d 180 (1998). 

Sentence mandatory. — The jail sentence provided 
under Section 64-13-68, 1953 Comp. (similar to this sec- 
tion), is mandatory. 1960 Op. Att'y Gen. No. 60-95. 

Am. Jur, 2d, A.L.R. and C.J.S. references.—7A Am, 
Jur, 2d Automobiles and Highway Traffic § 148. . 

Lack of proper automobile registration or operator's 
license as evidence of operator's negligence, 29 A.L.R.2d 


Necessity or emergency as defense in prosecution for 


‘driving without operator's license, or while license is'sus- 


pended, 61 A.L.R.3d 1041. 
Automobiles: Necessity or emergency as defense in 
prosecution for driving without operator's license or while 


. license is'suspended, 7 A.L:R.5th 73. 


61A. C.J.S. Motor Vehicles §§ 639(1), 639(2), 


66-5-39.1. Driving while license revoked; penalties. 


A. A‘person who drives a motor vehicle on a public highway of this state at a time when the 
person's privilege to do so is revoked and who knows or should have known that the person's li- 
cense was revoked is guilty of a misdemeanor and shall be charged with a violation of this section. 
Upon conviction, the person shall be punished, notwithstanding the provisions of Section 31-18-13 
NMSA 1978, by imprisonment for not less than four days or more than three hundred ‘sixty-four 
days or by participation for an equivalent period of time in a certified alternative sentencing pro- 
gram, and there may be imposed in addition a fine of not more than one thousand dollars ($1,000), 
When a person pays any or all of the cost of participating in a certified alternative sentencing pro- 
gram, the court may apply that paymentvas a deduction to any fine imposed by the court. 

B. Notwithstanding any other provision of law for suspension or deferment of execution of a 
sentence, if the person's privilege to drive was revoked for. driving under the influence of intoxicat- 
ing liquor or drugs or a violation of the Implied Consent Act [Sections 66-8-105 through 66-8-112 
NMSA 1978], upon conviction pursuant to this section, the person shall be punished by imprison- 
ment for not less than seven consecutive days and shall be fined not less than three hundred dol- 
lars ($300) and not more than one thousand dollars ($1,000) and the fine and imprisonment shall 
not be suspended, deferred or taken under advisement. No other disposition by plea of guilty to 
any other charge in satisfaction of a charge under this section shall be authorized if the person's 
privilege to drive was revoked for driving under the influence of intoxicating liquor or drugs or’a 
violation of the Implied Consent Act. Any municipal ordinance prohibiting driving with a revoked 
license shall provide penalties no less stringent than provided in this section. 

C. In addition to any other penalties imposed pursuant to this section, when:a person is con- 
victed pursuant to the provisions of this section or a municipal ordinance that prohibits driving on a 
revoked license, the motor vehicle the person was driving shall be immobilized by an immobilization 
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device for thirty days, unless immobilization of the motor vehicle poses an imminent danger to the 
health, safety or employment of the convicted person's immediate family or the family of the owner 
of the motor vehicle. The convicted person shall bear the cost of immobilizing the motor vehicle. 

D. The division, upon receiving a record of the conviction of any person under this section, shall 
not issue a new license for an additional period of one year from the date the person would other- 
wise have been entitled to apply for anew license. 


History: 1978 Comp., § 66- 5-39, 1, enacted by Laws Effective dates. — Laws 2013, ch. 163, § 4 made Laws 
2013, ch. 168, § 3. ‘ ? : | | 2018, ch. 163, § 8 effective July 1, 2013. 
66-5-39.2. Driving while license administratively suspended. 


A person who drives a motor vehicle on any public highway of this state at a time when the 
person's privilege to do so is administratively suspended is guilty of a penalty assessment misde- 
meanor and may be punished in accordance with the provisions of Section 66-8-116 NMSA 1978, 


History: 1978 Comp., § 66-5-89.2, enacted by Laws Effective dates, — Laws 2019, ch. 224, § 6 made Laws 
2019, ch, 224, § 3, 2019, ch. 224, § 3 effective October 1, 2019. 
66-5-40. Permitting unauthorized minor to drive. 


No person shall cause or knowingly permit his child or ward under the age of eighteen years 
to drive a motor vehicle upon any highway when such minor is not authorized ereunder or is in 
violation of any of the provisions of this article. 


History: 1953 Comp., § 64-5-40, enacted by Laws 8 ANNOTATIONS 


1978, ch. 35, § 262. 

Cross references, — For the penalty assessment for Am. Jur, 2d, A.L.R. and C.J.S, references. — 7A Am. 
violation of this seétion, see. 66-8-116 NMSA 1978. _ dur. 2d Automobiles and Highway Traffic § 149. 

For offenses by persons owning or controlling vehicles, 614 C.J.S. Motor Sener gr § 687. 


see 66-8-121 NMSA 1978, 


66-5-41. Permitting unauthorized person to drive. 


No person shall authorize or knowingly permit a motor vehicle owned by him or under his con- 
trol to be driven upon any highway by any.person who is not authorized hereunder or.is in viola- 
tion of any of the provisions of this article. 


History: 1953 Comp., § 64-5-41, enacted by Laws _., warning, left, the motel in employer's vehicle and headed 


1978, ch. 35, § 263. to Raton to continue partying. Worker was killed in an ac- 
Cross references. — For offenses by persons owning cident just north of Springer, Worker's blood alcohol 'con- 
or controlling vehicles, see 66-8-121 NMSA 1978); pinks apn 23 at the wih of ‘his nen ee district 
) court erred in granting employer's motion for summa. 

ANNOTATIONS judgment hae ieee fae issue of naa 

Negligent entrustment claim. — To prevail On A fact as’ to whether worker had implied permission to drive 
negligent entrustment claim, a plaintiff must show that employer's vehicle the night of the accident when worker's 
the defendant entrusted the vehicle to the plaintiff when superiors knew that worker had the car keys and had been 


driving the vehicle throughout the week, including that 
night, and when’ the supervisor knew that worker had 
been drinking beer that night. Armenta v. A.S. Horner, Inc., 
2015-NMCA-092, cert. granted, 2015-NMCERT-008. 


defendant knew or should have known plaintiff was an 
incompetent driver, and plaintiff's incompetence caused 
the injury. Entrustment, or permission to use the vehicle, 
can either be express or implied: Implied permission: to 


use a motor vehicle can be inferred from a course of con- . Negligent entrustment gern weer the, cuver 
duct or relationship between the parties; or other facts is intoxicated. — A suit brought by an injured en- 
and circumstances signifying the assent of the owner. Ar- trustee against his entrustor is. a viable cause. of action 
menta v. A.S. Horner, Inc., 2015-NMCA-092, cert. granted, ina comparative negligence jurisdiction. Compara- 
2015-NMCERT_008. tive negligence provides the appropriate framework 


for examining any negligence on the part of the indi- 
vidual who drives after consuming alcoholic beverages. 
Provided that the elements of negligent entrustment 
are proven, an entrustee may state a claim for simple 
negligent entrustment against the entrustor when 


Where worker, on a work-related trip in Springer, New 
Mexico, had been allowed to drive employer's vehicle after 
work hours to pick up food and alcohol for an employees' 
dinner, but after dinner was told by his supervisor to drink 
moderately and to not leave the motel, worker, despite the 
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the entrustee's voluntary intoxication causes injury. "Authorize or knowingly permit" means "know or 
Armenta v. A.S. Horner, Inc., 2015-NMCA- 092, cert. should have known," Spencer v. Gamboa, 1985-NMCA-033, 
granted, 2015-NMCERT-008. 102 N.M. 692, 699 P.2d 623. ° 

Where worker, on a work-related trip in Springer, New When section violated. — Section imposes no affir- 
Mexico, had been allowed to drive employer's vehicle after mative duty on owner to ascertain the qualifications of 
work hours. to pick up food and alcohol for an employees' borrower to drive the car; rather, an owner violates this 
dinner, but after dinner was told by his supervisor to drink section only if he knows or should know that the borrower 
moderately and to not leave the motel, worker, despite the is not qualified to drive the car. Equitable Gen. Ins. Co. v. 
warning, left the motel in employer's vehicle and headed to Silva, 1983-NMCA-002, 99 N.M. 371, 658 P.2d 446, cert. 
Raton to continue partying. Worker was killed in an accident denied, 99 N.M. 358; 658 P.2d 433; Spencer v. Gamboa, 
just north of Springer. Worker's blood alcohol concentration 1985-NMCA-033, 102 N.M. 692, 699 P.2d 623, 
was .23 at the time of his death. The district court erred in Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
granting employer's motion for summary judgment because Jur. 2d Automobiles and Highway Traffic § 149. 
an adult drunk driver who injures himself is entitled to a Construction, application, and effect of legislation mak- 
comparative fault trial predicated on the theory of negligent ing it offense to permit unauthorized or unlicensed person 
entrustment. Armenta v, A.S. Horner, Inc., 2015-NMCA-002, to operate motor vehicle, 69 A.L.R.2d 978. 
cert, granted, 2015-NMCERT-008. °° — 61A C.J.S. Motor Vehicles § 687. 


66-5-42. Employing unlicensed driver. 


No person shall employ as a driver of a motor vehicle any person not licensed as provided in this 
article. 


History: 1953 Comp., § 64-5-42, enacted by Laws to the motoring public to use due care in the hiring and 
1978, ch. 35, § 264. retention of employees who operate vehicles in the scope 
Cross references. — For offenses by persons owning of their employment. Lessard v. Coronado Paint & Deco- 
or controlling vehicles, see 66-8-121 NMSA 1978. rating Ctr. Inc., 2007-NMCA-122, 142 N.M. 583, 168 P.3d 

; 155, cert. ted, 2007- NMCERT-009, 142 NM. 715,16 
ANNOTATIONS poh quart ae : 


Duty to the motoring public. — This section ex- 
presses the public policy that an employer has a duty 


66-5-43. Renting motor vehicles to unlicensed drivers and minors; 
exception; record. 


A. No person shall rent a motor vehicle to any other person unless the latter person is then 
duly licensed hereunder or, in the case of a nonresident, then duly licensed under the laws of the 
state or country of his residence except a nonresident whose home state or eauntey does not re- 
quire that a driver be licensed. 

B. No person shall rent a motor vehicle to another until he has inspected the driver's license 
of the person to whom the vehicle is to be rented, and has compared and verified the signature 
thereon with the signature of such person written in his presence. 

C. Every person renting a motor vehicle to another shall keep a record of the registration number 
of the motor vehicle so rented, the name and address of the person to whom the vehicle is rented, the 
number of the license of said: latter person and the date and place when and where said license was is- 
sued. Such record shall be open to inspection by any police officer or officer or employee of the division. 

D.. It is unlawful to rent a motor vehicle to any person who is under the age of eighteen years 
unless such person shall furnish and leave with the person renting out the motor veicle [vehicle] a 
statement in writing showing the consent of the parent or guardian to the rent [rental] of a motor 
vehicle by the said owner [minor]. 


History: 1953 Comp., § 64-5-43, enacted by Laws Construction and application of statute imposing li- 


1978, ch, 35, § 265. ability expressly upon motor vehicle lessor for damages 
Cross references. — For the general police authority caused by operation of vehicle, 41 A.L.R.4th 993. 
of the division of motor vehicles, see 66-2-12 NMSA 1978. State regulation of motor vehicle rental ("you-drive") 
Bracketed material. — The bracketed material was business, 60 A.L.R.4th 784. 
inserted by the compiler and it is not part of the law. 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Crimi- 
nal liability in connection with rental of motor vehicles, 38 
A.L.R.3d 949, 
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66-5-44. Licenses and permits; duration and fee; appropriation. 


A. There shall be paid to the department a fee of ten dollars ($10.00) for each driver's license or 
duplicate driver's license, except that.for a driver's license issued for an eight-year period, a fee of 
twenty dollars ($20.00) shall be paid to the department. Each license shall be for a term provided 
for in Section 66-5-21 NMSA 1978. 

B. For each permit and instruction permit, there shall be paid to the department a fee of two dol- 
lars ($2.00). The term for each permit shall be as provided in Sections 66-5-8 and 66-5-9 NMSA 1978. 

C. Except for fees charged pursuant to Subsection E of this section, the director with the ap- 
proval of the governor may increase the amount of the fees provided for in this section by an 
amount not to exceed three dollars ($3.00) for the purpose of implementing an enhanced driver's 
license system; provided that for a driver's license issued for an eight-year period, the amount of 
the fees shall be twice the amount charged for other driver's licenses. The additional amounts col- 
lected pursuant to this subsection are appropriated to the department to defray the expense of the 
new system of licensing and for use as set forth in Subsection F of Section 66-6-13 NMSA 1978. 
Unexpended or unencumbered balances remaining from fees collected pursuant to the provisions 
of this subsection at the end of any fiscal year shall not revert to the general fund but shall be ex- 
pended by the department in fiscal year 2010 and subsequent fiscal years. 

D. There shall be paid to the department a driver safety fee of three dollars ($3.00) for each 
driver's license or duplicate driver's license, except that for a driver's license issued for an eight- 
year period, a fee of six dollars ($6.00) shall be paid to the department. The fee shall be distributed 
to each school district for the purpose of providing defensive driving instruction through the state 
equalization guarantee distribution made annually pursuant to the general appropriation act, 

E. The department may charge a fee of no more than fifteen dollars ($15.00) to a person who 
holds a driver's license from another state and is applying fora New Mexico driver's license for the 
first time. The fee is appropriated to the department to defray the expense of determining whether 
the driver has been convicted of driving a motor vehicle while under the influence of intoxicating 
liquor or drugs, or equivalent crime, and determining if the person qualifies for a driver's license in 
this state. The fee provided in this subsection is not subject to the increase provided for in Subsec- 
tion C of this section. 


History: 1953 Comp., § 64-5-44, enacted. by Laws 
1978, ch. 35, § 266; 1984, ch. 83, § 1; 1985, ch. 66, § 2; 
1987, ch, 278, § 1; 1993, ch. 68, § 42; 1999, ch. 222, § 2; 
2007, ch. 317, § 2; 2009, ch. 156, § 3. 

Cross references. — For authority of division to clas- 
sify licenses, see 66-5-7 NMSA 1978. 

For expiration and renewal of license, see 66-5-21 

NMSA 1978. 
_ The 2009 amendment, effective July 1, 2009, in Sub- 
section C, at the beginning of the first sentence, added 
"Kxcept for fees charged pursuant to Subsection E of this 
section" and in the second sentence, after "new. system of 
licensing", added the remainder of the sentence and added 
the last sentence. 


The 2007 amendment, effective July 1, 2007, adds 


Subsection E that provides for a fee of $15.00: to issue a 

license to.a driver who holds a license in another state. 
The 1999 amendment, effective July 1, 1999, in Sub- 

sections A, B, C, and D, substituted "department" for 


"division", in Subsection A, inserted "except that for a 
driver's license issued for an eight-year period, a fee of 
twenty dollars ($20.00) shall be paid to the department" 
in the first sentence; and in Subsection C, inserted. "pro- 
vided that for a driver's license issued for an eight-year 
period, the amount of the fees shall be twice the amount 
charged for other driver's licenses" in the first sentence; 
and in Subsection D, inserted "except that for a driver's 
license issued for an eight-year period, a fee of six dol- 
lars ($6.00) shall be paid to the department" in the first 
sentence. 

The 19938 amendment, effective July 1, 19938, added 
Subsection D. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 60 
C.J.S. Motor Vehicles § 158. 


66-5-44.1. Provisional licenses; duration and fee; appropriation. 


A. There shall be paid to the division a fee of thirteen dollars ($13.00) for each provisional li- 
cense or duplicate provisional license. Each provisional license shall be for a term provided for in 
Section 66-5-21 NMSA 1978. 

B. The director with the approval of the governor may increase the amount of the fee provided 
for in this section by an amount not to exceed three dollars ($3.00) for the purpose of implementing 
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an enhanced driver's license system. The additional amounts collected pursuant to this subsection 
are appropriated to the division to defray the expense of the new system of licensing. 

C. The fees collected pursuant to the provisions of Subsection A of this section are appropriated 
to the division to defray the ee of implementing the new system of provisional licensing. 


History: 1978 Comp., § 66-5-44, :) enacted by Laws 
1999, ch. 175, § 11. 


66-5-45. Repealed, 


Repeals. — Laws 1985, ch. 66, § 4 repealed 66-5-45 1985. For present provisions on fees for duplicate drivers’ 
NMSA 1978, as enacted by Laws 1978, ch. 35, § 267, re- licenses, see 66-5-44 NMSA 1978. 
lating to duplicate licenses and permits, effective July 1, 


66-5-46. Repealed. 


Repeals. — Laws 1990, ch. 120, § 44 repealed 66-56-46 §—- July 1, 1990. For provisions of former section, see the 1989 
NMSA 1978, as enacted by Laws 1978, ch. 85, § 268, relat- NMSA 1978 on NMOneSouree. com. 
ing to deposit of collections with state treasurer, effective 


66-5-47. Photographs. 


The department shall reproduce the likeness of aia subject to the following conditions: 

A. photographs or other reproductions of the likeness of all persons shall be a full- face or front- 
view digital photograph; and 

B. photographs or other reproductions of the likeness of all persons under the age of twenty- 
one years shall have a printed legend, indicating that the person is under twenty-one, which shall 
be displayed in such n manner as B to be sete read by any person oP SLL ane the license. 


History: 1953 Comp., § 64-5-47, enacted by Laws ~' language of Subsection A and in the last sentence of Sub- 


1978, ch. 35, § 269; 1989, ch. 318, § 17; 1990, ch. 120, section B; in Subsection B, inserted "or a replacement li- 
§ 28; 1999, ch. 76, § 2; 2016, ch. 79, § 8. cense" in the first sentence, and in the second sentence, 
Cross references, — For other information required to inserted "certified", inserted “a valid passport", and sub- 
be included on the license, see 66-5-15 NMSA 1978, stituted "secretary" for "director". 
For definition of "municipality" including H-class coun- The 1990 amendment, effective July 1, 1990, deleted 
ties, see 8-1-2 NMSA 1978, "Distribution of license fees" in the éatchlinie, déleted for- 
For establishment of H-class counties, see 4-44-38 NMSA mer Subsections A and D to G relating to the distribution 
1978, of license fees, redesignated former Subsections B and C 
The 2016 amendment, effective May 18, 2016, re- as present Subsections A and B and made a minor stylis- 
moved the requirement that each applicant for a li- tic change. 
cense provide proof of age; in the catchline, after "pho- The 1989 amendment, effective July 1, 1989, substi- 
tographs", deleted "evidence of applicant's age"; deleted tuted "Subsection A of Section 66-5-44 NMSA 1978" for 
the subsection designation "A" and redesignated former "Section 64-5-44A NMSA 1953" in Subsections A, D and F; 
Paragraphs (1) and (2) of Subsection A as new Subsec- substituted "reproduce the likeness of" for "photograph" 
tions A’and B, respectively; in Subsection A, after "the in the introductory paragraph of Subsection’ B; inserted 
likeness of all persons shall", deleted "show" and added “or other reproductions of the likeness" in Subsections 
"be", after "a", deleted "full face" and added "full-face", B(1) and B(2); made minor stylistic changes in Subsec- 
and after "or deleted "front view" and added "“front- tion C; in Subsection F substituted "66-6-23 NMSA 1978" 
view digital photograph’: and deleted former Subsec- for "64-6-23 NMSA 1953" at the end of the first sentence; 
tion B. and in Subsection G substituted "motorcycle" for "motor- 
The 1999 amendment, effective July 1, 1999, sub- driven cycle" in the first sentence. oe 


stituted "department" for "division" in the introductory 


66-5-48. Uniformity of interpretation. 


This article shall be so interpreted and construed as to effectuate its general purpose to make 
uniform the laws of those states which enact it. 


History: 1953 Comp., § 64-5-48, enacted by Laws 
1978, ch. 35, § 270. 
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66-5-49. Driver License Compact enacted. 


The Driver License Compact is entered into with all other jurisdictions legally joining therein in 
a form substantially as follows: 


DRIVER LICENSE COMPACT 
ARTICLE I 
| Findings and Declaration of Policy 


A. The party states find that: 

(1), the safety of their streets and highways is materially affected by the degree of compli- 
ance with state laws and local ordinances relating to the operation of motor vehicles; 

(2) violation of state law or local ordinance is evidence that the violator engages in conduct 
which is likely to endanger the safety of persons and property; and 

(3) continuance in force of a license to drive is predicated upon compliance mail laws and 
ordinances relating to the operation of motor vehicles, in whichever jurisdiction the vehicle is oper- 
ated. 

B. Itis the policy of each of the party states to: 

(1) promote compliance with the laws, ordinances and administrative rules and regula- 
tions relating to the operation of motor vehicles by their operators in each of the dusiefictions 
where they drive motor vehicles; and: 

(2) make the reciprocal ES of Lidertaed to drive and eligibility éherefan more just 
and equitable by considering the overall compliance with motor vehicle laws, ordinances and ad- 
ministrative rules and regulations as a/condition precedent to the continuation or issuance of any 
license by reason of which the licensee is authorized or permitted to operate a motor vehicle in any 
of the party states. 


ARTICLE II 
Definitions 


As used in the Driver License Compact:: 

A. "state" means a state, territory or possession of the United States, the District. of Columbia 
or the commonwealth of Puerto Rico; - 

B. "home state" means the state which has issued, and has the power to suspend or revoke the 
use of, the license or permit to operate a motor vehicle; and ° 

C. "conviction" means a conviction of any offense related to the use or npesation of a motor ve- 
hicle which is prohibited by state law, municipal ordinance or administrative rule or regulation, or 
a forfeiture of bail; bond or other security deposited to secure appearance by'a person charged with 
having committed any such offense, and which conviction or forfeiture is required to be reported 
to the licensing authority. 


ARTICLE III 
Reports of Conviction 


The licensing authority of a party state shall report each conviction of a person from another 
party state occurring within its jurisdiction to the licensing authority of the home state okt the li- 
censee. The report shall: 

A. clearly identify the person convicted; 

B. describe the violation, specifying the section of the statute, code or ordinance violated; 

C. identify the court in which action was taken; ; 
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D. indicate whether a plea of guilty or not guilty was entered, or the conviction was a result of 
the forfeiture of bail, bond or other security; and 
E. include any special findings made in connection therewith. 


ARTICLE IV 
Effect of Conviction 


A. The licensing authority in the home state, for the purposes of suspension, revocation or limi- 
tation of the license to operate a motor vehicle, shall give the same effect to the conduct reported 
pursuant to Article III of the Driver License Compact as it would if the conduct had occurred 4 in the 
home state in the case of convictions for: 

(1). manslaughter or negligent homicide resulting from the operation ofa motitr vdhicle: 

(2) driving a motor vehicle under the influence of intoxicating liquor or a narcotic drug, 
or under the influence of any other ie toa scien which renders the seb sapegarl of safely 
driving a motor vehicle; ' 

(3) any felony in the commission of whith a motor vehicle is. “ end 

(4) failure to stop and render aid in the event of a motor vehicle accident resulting in the 
death or personal injury to another. 

B. As to other convictions reported pursuant to Article III, the licensing authority in the hice 
state shall give the effect to the conduct as is provided'by the laws of the home state. 

C. Ifthe laws of'a party state do not provide for offenses or violations denominated or described 
in precisely the words employed in Subsection A of this article, that party state shall construe the 
denominations and descriptions appearing in Subsection A as‘being applicable'to, and identifying, 
those offenses or violations of a substantially similar nature,and the laws of that party: ore shall 
contain os ape necessary to ensure that full effect is ph to bing article. 


ARTICLE V 
Applications for New Licenses 


Upon application for a license to drive, the licensing authority in a party state shall ascertain 
whether the applicant has ever held, or is the holder of, a license to drive issued by any other party 
state. The licensing authority ir in the state one application is Bonin shall not issue a license to 
drive to the applicant if: . 

A. the applicant has held a raha ne it has been ae ia by Pee in Baal or in as of 
a violation and if the suspension period has not terminated; | 

B. the applicant has held a license, but it has: been revoked by reason, in wenele or in part, of 
a violation and if the revocation has not terminated, except that after expiration of one year from 
the date the license was revoked;'the person may make application for a new license if permitted 
by law. The licensing authority may:refuse to issue a license to the applicant if, after investigation, 
it: determines that it will not be safe to grant to the person the privilege of driving a motor vehicle 
on the public highways; or 

C, the applicant is the holder of a license to drive issued by another party state and currently 
in force, unless he surrenders the license. 


ARTICLE VI 
Applicability of Other Laws 
Except as expressly required by provisions of the Driver License Compact, nothing contained 
in the compact shall be construed to affect the right of any party state to apply any of its other 
laws relating to licenses to drive to any person or circumstances, or to invalidate or prevent any 


driver license agreement or other cooperative arrangement ‘between a party state and a non- 
party state. 
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ARTICLE VII 
Compact Administrator and cpuntie gad of Information 


A. The head of the licensing’ authority of each*party state shall be the administrator of the 
Driver License Compact for his state. The administrators, acting jointly, may formulate all neces- 
sary and proper procedures for the exchange of information under the Driver License Compact. 

B. The administrator of each party state shall furnish to the administrator of each other party 
state any information or documents reasonably necessary to facilitate the administration of the 
Driver License Compact. 


ARTICLE VII. 
Entry into Force and Withdrawal 


A. The Driver License Compact shall enter into force and become effective as to any state oo, 
it has enacted the compact into law. 

B. Any party state may withdraw from the Driver License semen by enacting a statute re- 
pealing the compact, but no withdrawal shall take effect until six months after the executive head 
of the withdrawing state has given notice of the withdrawal to the executive heads of all other party 
states. No withdrawal shall affect the validity or applicability by the licensing authorities of states 
remaining party to the compact of any report of conviction occurring prior to the withdrawal. 

) ARTICLE IX 


Construction and Severability 


The Driver License Compact shall be liberally construed to effectuate its purposes. The provi- 
sions of the compact are severable and if any phrase, clause, sentence or provision is declared to be 
contrary to the constitution of any party state, or of the United States,.or its applicability to any 
government, agency, person or circumstance is held invalid, the validity or [of] the remainder of 
the compact and its applicability to any government, agency, person or circumstance shall not be 
affected. If the compact is held contrary to the constitution of any pars state, it shall remain in 
full effect as to the state affected as to all severable matters. 


History: 1953 Comp., § 64-13-79, enacted by Laws 
1963, ch. 302, § 1; recompiled as 1953 Comp., § 64-5- 
49, by Laws 1978, ch. 35, § 271. 

Cross references. — For driver's records from another 
state, see 66-5-9 NMSA 1978. 

For suspending privileges of nonresidents and reporting 
convictions, see 66-5-25 NMSA 1978. 

For suspending resident's license upon conviction in an- 
other state, see 66-5-26 NMSA 1978, 


ANNOTATIONS 


Nonresident must surrender license upon ap- 
plying for state license. — Under the provisions of 


Section 64-13-38, 1953 Comp. (similar to Section 66-5-2 
NMSA 1978) and this section, a person possessing a valid 
nonresident operator's or chauffeur's license must surren- 
der it upon applying for a New Mexico operator's or chauf- 
feur's license, or file an affidavit with.the department of 
motor vehicles (now motor vehicle division) that he does 
not possess an operator's or chauffeur's license. 1964 Op. 
Att'y Gen. No, 64-145. 


66-5-50. Driver License Compact; definitions; cooperation. 


As used in the Driver License Compact with reference to this state: ! 

A. "licensing authority" means the director. The director shall furnish to the appropriate au- 
thorities of any other party state any information or documents ois abtabit! Tate to facilitate 
the administration of Articles III, 1V'and V of the compact; and 


B. "executive head" means the governor. 


History: 1953'Comp., § 64-5-50, ‘arigbted bin Laws | 


1978, ch. 35, § 272; 1987, ch. 268, § 25, 
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66-5-51. Compensation of compact administrator. 


The director is not entitled to any additional compensation because of his services as compact 
administrator under Article VII of the Driver License Compact, Section 66-5-49 NMSA 1978 but 
may be reimbursed per diem and mileage expenses in accordance with the Per Diem and Mileage 
Act, [10-8-1 NMSA 1978]. 


History: 1953 Comp., § 64-5-51, enacted by Laws 
1978, ch. 35, § 273; 1987, ch. 268, § 26. 


PART 1A 
COMMERCIAL DRIVERS' LICENSES 


66-5-52. Short title. 


Sections 66-5-52 through 66-5-72 NMSA 1978 may be cited as the "New Mexico Commercial 
Driver's License Act". 


History: Laws 1989, ch. 14, § 1; 1992, ch. 13, § 2; The 2000 amendment, effective May 17, 2000, substi- 
2000, ch. 71, § 1; 2003, ch. 51, § 1. tuted "66-5-71" for "66-5-70". 

The 2003 ‘amendment, effective March 19, 2003, sub- The 1992 amendment, effective April 1, 1992, substi- 
stituted "66-5-72" for "66-5-71". tuted "Sections 66-5-52 through 66-5-70 NMSA 1978" for 


"Sections 1 through 19 of this act". 


66-5-53. Purpose. 


The purpose of the New Mexico Commercial Driver's License Act i is to: 

A. improve commercial driver quality; 

B. remove problem commercial drivers from New Mexico's highways; and 

C. establish a system that will prevent operators of commercial motor vehicles from HavR 
more than one driver's license. 


History: Laws 1989, ch. 14, § 2. 


66-5-54. Definitions. 


_ As used in the New Mexico Commercial Driver's License Act: 
A. "commerce" means: n 
(1) _ trade, traffic or transportation within the jurisdiction of the United States between a 
place in New Mexico and a place outside of New Mexico, including a place outside of the United 
States; and 
(2) trade, traffic or transportation in the United States that affects any trade, traffic or 
transportation described in Paragraph (1) of this subsection; 

B. "commercial driver's license holder" means an individual to whom a license has been issued 
by a state or other jurisdiction, in accordance with the standards found in 49 CFR Part 383, as 
amended or renumbered, that authorizes the individual to operate a commercial motor vehicle; 

C. "commercial driver's license information system" means the information system created 
pursuant to the federal Commercial Motor Vehicle Safety Act of 1986 that contains information 
pertaining to operators of commercial motor vehicles; 

D. "commercial motor vehicle" means a motor vehicle or abkinniee a of motor sahidad used in 
commerce to transport passengers or property if the motor vehicle: 

(1) has a gross combination weight rating of more than twenty-six thousand pounds inclu- 
sive of a towed unit with a gross vehicle weight rating of more than ten thousand pounds; 

(2) has a gross vehicle weight rating of more than twenty-six thousand pounds; 

(3) is designed to transport sixteen or more passengers, including the driver; or 
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(4) is of any size and is ineadel in the transportation of hazardous materials, as provided in 
49 CFR Part 383.5; i 

E. "conviction" means: 

(1) an unvacated adjudication of eailt or a determination that, a person has violated or 
failed to comply with the law by: 

(a) acourt of original jurisdiction; or 
(b) an authorized administrative tribunal; ’ 

(2) an unvacated forfeiture of bail or collateral deposited to secure a person’ 8 appearance 
in court; 

(3) aplea of guilty or nolo contendere accepted cm the court; 

(4) the payment ofa fine or court cost; 

(5) a violation of a condition of release without bail, regardless of whether the payment is 
rebated, suspended or probated; 

(6) an assignment to a diversion program: or a driver iter eadiada’ a or 

(7). aconditional discharge as provided in Section 31-20-18 NMSA 1978; 

F... "director" means the director of the motor vehicle division of the Sg tap 

G. "disqualification" means: 

(1) asuspension, revocation or cancellation of a commercial driver's license by the state or 
jurisdiction that issued the commercial driver's license; 

(2) awithdrawal of a person's privileges to drive a commercial motor vehicle by a state or 
other jurisdiction as the result of a violation of state or local law relating to motor vehicle control 
other than a parking, vehicle weight or vehicle defect violation; and 

(3) a determination by the federal motor carrier safety administration that a person is not 
qualified to operate a motor vehicle; 

H. "division" means the motor vehicle division of the depelvtsinents 

I. \"driving a commercial motor vehicle while under the influence of alcohol" means: 

(1) driving a commercial motor vehicle while the driver has an alcohol concentration in 
the driver's blood or breath of four one hundredths or more; 

(2) driving a commercial motor vehicle while the driver is under the influence of intoxicat- 
ing liquor; or 

(8) refusal to submit to chemical tests administered pursuant to Section 66-8-107 NMSA 
1978; ; 

J. "employee" means an operator of a commercial motor vehicle, including full-time, regularly 
employed drivers; casual, intermittent or occasional drivers; leased drivers; and independent 
owner-operator contractors, while in the course of operating a commercial motor vehicle, who is 
either directly employed by or under lease to an employer; 

K. "employer" means a person, including the United States, a state and a political subdivision 
of a state or their agencies or instrumentalities, that owns or leases a commercial motor vehicle or 
assigns employees to operate such a vehicle; . 

L. "fatality" means the death of a person as a result of a motor vehicle accident; 

M. "gross combination weight rating" means the value specified by the manufacturer as the 

loaded weight of a combination vehicle. In the absence of a value specified by the manufacturer, 
gross combination weight rating shall be determined by adding the gross vehicle weight rating of 
the power unit and the total weight of the towed unit or units and any load thereon; 

N. "gross vehicle weight rating" means the value specified by the manufacturer as the loaded 
weight of a single vehicle; 

O. "imminent hazard" means a condition that presents a substantial likelihood that death, 
serious illness, severe personal injury or a substantial endangerment to health, property or the 
environment will occur before the reasonable foreseeable completion date of a formal proceeding 
to lessen the risk of that death, illness; injury or endangerment; 

P. "noncommercial motor, vehicle" means a motor vehicle or combination of motor vehicles that 
is not a commercial motor vehicle; 

Q. "nonresident commercial driver's license" means a commercial driver's license issued by 
another state to a person domiciled in that state or by a foreign country to a person domiciled in 
that country; 
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R. "out-of-service order" means a declaration’ by an authorized enforcement officer of a federal, 
state, Canadian, Mexican or local jurisdiction that a driver, a commercial motor vehicle or a motor 
carrier operation is temporarily prohibited from operating; 

S.. "railroad-highway grade crossing violation" means a violation of a provision of Section 66- 
7-341 or 66-7-343 NMSA 1978 or a violation of federal or local law, ordinance or rule pertaining to 
stopping at or crossing a railroad-highway grade crossing; 

T. "serious traffic violation" means conviction of any of the pesto if committed when operat- 
ing a motor vehicle: 

(1) speed of fifteen wales or more per hour above the posted aiiittgs 

(2) reckless driving as defined by Section 66-8-113 NMSA 1978 or a ae ordinance 
or the law of another state; 

(3) homicide by vehicle, as:defined in Section 66-8-101 NMSA 1978; 

(4) injury to pregnant women by vehicle as defined in Section 66-8-101.1 NMSA 1978 ora 
municipal ordinance or the law of another state; 

(5) any other violation of law relating to motor vehicle traffic control, other than a park- 
ing violation, that the:secretary determines by regulation to be a serious traffic violation. "Serious 
traffic violation" does not include a vehicle weight or vehicle defect violation; 

(6). improper or erratic lane changes in violation of Section 66-7-317 NMSA 1978; 

(7) following another vehicle too closely in violation of Section 66-7-318 NMSA 1978; 

(8) texting while driving in sao laitran of rail oe 66-7-374 NMSA 1978 or a municipal ordi- 
nance; 

(9) use ofa Pendneld mobile communication device vidtile iratiitt a conning len motor ve- 
hicle i in violation of Section 1 of this 2016 act or a municipal ordinance; 

(10) directly or indirectly causing death or great bodily injury to‘a nltliedl being in the 
unlawful operation of a motor vehicle in violation of Section 66-8-101 NMSA°1978; 

(11) » driving a.commercial: motor vehicle without possession of a commercial driver's li- 
cense in violation of Section 66-5-59 NMSA 1978; 

(12) driving a commercial motor vehicle without the proper class of commercial driver's 
license and endorsements pursuant to Section .66-5-65 NMSA 1978 and the Motor Carrier Safety 
Act [65-3-1 through 65-3-14 NMSA 1978] for the Spent vehicle eroup operated or for the passen- 
gers or type of cargo transported; or 

(18) driving a commercial motor vehicle without obtaining a commercial driver’ 8 license i in 
violation of Section 66-5-59 NMSA 1978; and 

U.. "state of domicile" means the state in which a person has a tahas, fixed and ssesininshentt home 
and principal residence and to which the person has the intention of returning whenever the per- 
son has been absent from that state. . 


History: Laws 1989, ch, 14, §.3; 1990, ch, 120, § 29; The 2005 amendment, effective July 1, 2005, in Sub- 


1992, ch. 13, § 3; 1998, ch. 17, § 1; 2003, ch. 51, § 2; 2004, section B, added the definition of "commercial driver's 
ch. 59, § 16; 2005, ch. 312, § 2; 2007, ch, 321, § 4; 2009, license information system"; in Subsection D, added the 
ch. 200, § 4; 2016, ch. 68, § 2. definition of "director"; and in Subsection G, added the 
Cross references, — For the federal Commercial Mo- definition of "division". 
tor Vehicle Safety Act of 1986, see 49.U,S.C, §.31301. ei The 2004 amendment, effective March 4, 2004, added 
The 2016 amendment, effective May 18, 2016, made Subsections C and D, redesignated Subsections C and D 
"texting while driving” and "use of a handheld mobile -' as Subsections E and F, added Subsection G, redesignated 
communication device while driving a commercial ve- Subsections EK and F as Subsections H and I, added Sub- 
hicle" serious traffic violations for purposes of the New sections J, K and.L, redesignated Subsections G, H and 
Mexico Commercial Driver's License Act; in Subsection I as Subsections M, N and O and added to Subsection O 
D, Paragraph (4), after "materials, as", deleted "hazardous Paragraphs (6) to (11). 
materials are defined" and added "provided", in Subsec- | ; The 2003 amendment, effective March 19, 2008) i in- 
tion S, after "local law", added "ordinance"; and:in Subsec- serted Subsection H and redesignated former Subsection 
tion T, added new Paragraphs (8) and (9) and redesignated — H as present Subsection I; and substituted "Serious traf- 
the succeeding paragraphs accordingly. fie violation' does not include" for"A serious traffic viola- 
The 2009 amendment, effective July 1, 2009, added tion does not include" preceding "vehicle weight" in pres- 
Subsections B and H; and in Paragraph (4) of Subsection D, ent Subsection I(5). 
after "hazardous materials", deleted "which requires the mo- The 1998 amendment, effective. “May 20, 1998, re- 
tor vehicle to be placarded under applicable law" and added wrote this section to the extent that a detailed comparison 
"hazardous materials are defined in 49 C.F.R, part 383.5", would be impracticable, | 
The 2007 amendment, effective April 2, 2007, added The 1992 amendment, effective April 1, 1992, sub- 
Subsection 8. “stituted "fifteen" ‘for "twenty-six" in Subsection CQ), 
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substituted "reckless driving" for "reckless or careless The 1990 amendment, effective July 1, 1990, deleted 
driving" and "Section 66-8-118" for "Sections 66-8-113 and former Subsections A to H, J to M, O, Q, and R which con- 
66-8-114" in Subsection C(2), and substituted "that" for tained certain definitions, redesignated former Subsec- 
"which" in Subsection C(5), tions I, N, and P as present Subsections A, B, and C, and 


made minor stylistic changes. 


66-5-55. Driver's licenses; limitation of number. 


As of the effective date of the New Mexico Commercial Driver's License Act, no person who 
drives a commercial motor vehicle may have more than one driver's license. 


History: Laws 1989, ch. 14, § 4, Compiler's notes. — The effective date of the New 
Mexico Commercial Driver's License Act'is July 1, 1989, 
the effective date of Laws 1989, Chapter 14. 


66-5-56. Notification by driver to the division. 


Any driver of a commercial motor vehicle holding a New Mexico driver's license who is convicted 
of violating any state law or local ordinance relating to motor vehicle traffic control in any other 
state, other than parking violations, shall notify the division, in the manner specified in a regula- 
tion adopted by the secretary, within thirty days of the date of conviction. 


History: Laws 1989, ch. 14, § 5. 


66-5-57. Notification by driver to employer. 


A. Any driver of a commercial motor vehicle holding a New Mexico driver's license who is con- 
victed of violating any state law or local ordinance relating to motor vehicle traffic control in this 
or any other state, other than parking violations, shall notify in writing his employer of the convic- 
tion within thirty days of the date of conviction. 

B. Any driver whose driver's license is suspended, revoked or canceled by any state, or who 
loses the privilege to drive a commercial motor vehicle in any state for any period, shall notify 
his employer of that fact before the end of the business day following the day the driver received 
notice of the fact. | 


History: Laws 1989, ch. 14, § 6. 


66-5-58. Employer responsibility. 


It is unlawful for an employer to knowingly allow, require, permit or authorize a driver to drive 
a commercial motor vehicle during a period in which: 

A. the driver has a driver's license suspended, revoked or canceled by a state, has lost the 
privilege to drive a commercial motor vehicle in a state or has been disqualified from driving a 
commercial motor vehicle; ‘ad 

B. the driver has more than one driver's license as of the effective date of the provisions of the 
New Mexico Commercial Driver's License Act; 

C.. the driver, the commercial motor vehicle the driver is driving or the motor carrier operation 
of the employer is subject:to an out-of-service order; or 

D. the driver has been convicted of a railroad-highway grade crossing violation. 


History: Laws 1989, ch. 14, § 7; 1998, ch. 17, § 2; "any period" at the end; deleted "in which" at the beginning 
2008, ch. 51, § 3; 2005, ch. 312, § 3. of Subsections A and B; substituted "the driver, the commer- 

The 2005 amendment, effective July 1, 2005, provided cial motor vehicle the driver" for "in which the employee, the 
that it is unlawful for an employer to commit the specified commercial motor vehicle the employee" at the beginning of 
acts, ~ _ Subsection C; and added Subsection D, 

The 2003 amendment, effective March 19, 2003, in the The 1998 amendment, effective May 20, 1998, inserted 
introductory paragraph substituted "An employer shall not" "require," following "allow," in the undesignated paragraph; 
for "No employer shall", substituted "a period in which" for added Subsection C; and made minor stylistic changes. 
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66-5-59. Commercial driver's license required. 


A. A person may not drive a commercial motor vehicle unless the person holds and is in im- 
mediate possession of a,commercial driver's license and applicable endorsements valid for the 
vehicle the person is driving, except when driving under a commercial driver's instruction permit 
and accompanied by the holder of a commercial driver's license valid for the vehicle being driven. 

B. A person may not drive a commercial motor vehicle while the person's driving privilege is 
suspended, revoked or canceled or while subject to a disqualification or in violation of an out-of- 
service order. 

C. A person who is a resident of this state vn at least thirty days may not drive a commercial 
motor vehicle under the authority of a commercial driver's license issued by another jurisdiction. 

D. A person may not drive a commercial motor vehicle in violation of an out-of-service order. 


History: Laws 1989, ch. 14, § 8; 2003, ch. 51, § 4. 

The 2003 amendment, effective March 19, 2003, 
substituted "A person may not drive" for "No person 
may drive" at the beginning of Subsections A and B; in 


Subsection C substituted "A person" for "No person" at 
the beginning, inserted "not" preceding "drive a commer- 
cial"; and added Subsection D. 


66-5-60..Commercial driver's license; qualifications; standards. 


A. The division shall not issue a commercial driver's license to a person unless that person 
can establish that New Mexico is the person's state of domicile and has passed a knowledge test 
and a skills test for driving a commercial motor vehicle and, for related endorsements, has passed 
a medical fitness test and has satisfied any other requirements of the New nd Stare Commercial 
Driver's License Act [66-5-52 through 66-5-72 NMSA 1978]: 

B. The division may authorize.a person, including an agency of this or AbGMnaPE state, an employer, 
a private driver-training facility or other private institution or a department, agency or instrumen- 
tality of local government to administer the skills test or knowledge test specified by this section. 

C. A commercial driver's license applicant who does not pass the skills test or ‘knowledge test 


may repeat the: 


nt 
, 


(1) knowledge test no more than twice a week; and 
(2) skills test no more than three times a year, . 
D. Ifthe department determines that a commercial driver's license applicant has committed 
an offense in taking a test specified in this section, the division shall not issue a commercial driv- 
er's license to that applicant within one year of the department's determination. 


History: Laws 1989, ch. 14, § 9; 2005, ch. 312, § 4; 
2007, ch. 321, § 5; 2008, ch, 72, § 1; 2014, ch. 67, § 1. 

The 2014 amendment, effective May 21, 2014, pro- 
vided for the administration of the knowledge test; pro- 
vided for repeating the knowledge and skills tests; in 
Subsection A, after "passed a knowledge", added "test"; 
in Subsection B, after "skills test", added "or knowledge 
test"; in Subsection C, in the introductory paragraph, af- 
ter "applicant", deleted "shall not take a test specified in 
this section more than three times within one year" and 
added "who does not pass the skills test or knowledge test 
may repeat the"; and in Subsection C, added Paragraphs 
(1) and (2). 


The 2008 amendment, effective May 14, 2008, elimi- 
nated the authority to waive any-requirement of the com- 
mercial driver's license test. 

The,.2007 amendment, effective April.2, 2007, re- 
quired an applicant for a commercial driver's license to es- 
tablish that New Mexico is the person's state of domicile. 

The 2005 amendment, effective July 1, 2005, in Sub- 
section A, provided that.a license shall not be issued un- 
less the person has passed.a medical fitness test; added 
Subsection D to provide that an applicant shall not take 
a test more than three times in one year; and added Sub- 
section E to provide that if the department determines 
that an applicant has committed an offense in taking a 


test, the division shall not issue a license to the applicant 


within one year of the department's determination. 


66-5-60. Commercial driver's license; qualifications; standards. 
(Effective January. 1, 2023.) 


A, The division shall not issue a commercial driver's license to a person unless that person can 
establish that New Mexico is the person's state of domicile and has, passed a knowledge test and 
a skills.test for driving a commercial motor vehicle and, for related endorsements, has passed a 


; 
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medical fitness test and has satisfied any. other requirements of the New Mexico Commercial Driv- 
er's License Act [66-5-52 to 66-5-72 NMSA 1978]. 

B. The division may authorize a person, including an agency of this or another state, an em- 
ployer, a ‘private driver-training facility or other private institution or a department)-agency or 
instrumentality of local government to administer the skills test or knowledge test specified by this 
section; provided that the person being authorized has gompleted entry-level driver training as re- 
quired by federal law. 

C. A commercial driver's license applicant who cae not pass the skills test or knowledge test 
may repeat the: ; | 

(1) knowledge test no more than twice a week; and 
(2) skills test no more than three times a year. 

D. If the department determines that a commercial.driver's license applicant has committed. an 
offense in taking a test specified in this section, the division shall not issue a commercial driver's . 
license to that applicant within one year of the department's determination. 


History: Laws 1989, ch. 14, § 9; 2005, ch. 312, § 4; to administer a skills fat or knowledge test for driving 


2007, ch. 321, § 5; 2008, ch. 72, § 1; 2014, ch. 67, § 1; a commercial motor vehicle; and in Subsection B, added 
2022, ch, 24, § 3. "provided that the person being authorized has completed 


The 2022 amendment, effective January 1, 2023, re- entry-level driver training as required by federal law". 
vised the qualifications for a person who is authorized ’ 


66-5-61. Commercial driver's license; limitations on issuance, 


A commercial driver's license may. not be issued ,to.a.person while; the person is subject to a 
disqualification from driving a.commercial. motor vehicle. or while the.person's driver's license is 
suspended, revoked or canceled in any state, nor may. a commercial driver's license be issued, to 
a-person who, has a commercial driver's license issued by any other state unless the person first 
surrenders all such licenses to the division. The division shall return such licenses to the issuing 
state for. cancellation. 


History: Laws 1989, ch. 14, § 10, 


66-5- 62. Coniiereidl driver's license; iietHiction permit; application; 
duplicate. 


A. Acommercial driver's instruction perinit maybe issued to an individual who holds a’valid 
driver's license. 

B. The commercial driver's instruction’! permit may’ be issued for : a period not to exceed six 
months. Only one renewal or reissuance may be granted within a two-year period. The holder 
of a commercial driver's instruction permit may drive a commercial motor vehicle on a highway 
only when accompanied by the holder of a’commercial driver's license valid for the type of vehicle 
driven, who occupies a seat beside the foevigues for the purpose of giving instruction in ‘driving 
the eprom motor Sac 


History: Laws 1989, ch. 14, § 11. 


66-5-62. Commercial driver's license; instruction permit; application; 
duplicate. (Effective January. 1, 2023.) 


A. A commercial driver’ 8 instruction permit may be issued to an ‘individual who holds a , valid 
driver' s license. 

B. The commercial driver's instruction permit may be issued for a period not to exceed one year; 
provided that a knowledge exam is passed prior to each issuance. The holder of a commercial driv- 
er's instruction permit may drive a commercial motor vehicle on a highway only when accompanied 
by the holder of a commercial driver's license valid for the type of vehicle driven, who occupies a 
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seat beside the individual for the purpose of giving instruction in driving the commercial motor 
vehicle. 


History: Laws 1989, ch. 14, § 11;.2022, ch. 24,§4. — . each issuance; and in Subsection B, after "not to exceed", 


The 2022 amendment, effective January 1, 2023, ex- deleted "six months, Only one renewal or reissuance may 
tended the period of time for which a commercial driver's be granted within a two-year period" and added "one year; 
instruction permit may be issued, from six months to one provided that a knowledge exam is passed prior to each 
year, provided that a knowledge exam is passed prior to issuance". 


66-5-62.1. Restricted commercial driver's license for certain 
farm-related service industries. | 


A. The division shall waive the required knowledge and skills tests pursuant to Section 66-5- 
‘ 60 NMSA 1978 and issue a restricted commercial driver's license to an employee of the following 
farm-related service industries: 

(1) agriculture-chemical businesses; 

(2) custom harvesters; 

(3). farm retail outlets and suppliers; and 

(4) livestock feeders. 

B. Arestricted commercial driver's license issued pursuant to this section shall meet all the re- 
quirements of the New Mexico Commercial Driver's License Act, except for a knowledge and skills 
test. A restricted commercial driver's license issued pursuant to this section shall be accorded the 
same reciprocity as a commercial driver's license meeting all of the requirements of the New Mex- 
ico Commercial Driver's License Act. The restrictions imposed upon the issuance of the restricted 
commercial driver's license shall not limit a person's use of the restricted commercial driver's li- 
cense in a noncommercial motor vehicle, nor shall the restricted commercial driver's license affect 
the division's authority to administer its driver licensing program for operators of "ht other 
than commercial motor vehicles. 

C. The division shall restrict a commercial driver's license issued pursuant to this section as 
follows: 

(1) an applicant shall have a good driving record, as defined in this paragraph. Drivers 
who have not held a motor vehicle driver's license for at least one year shall not be eligible for the 
restricted commercial driver's license. Drivers who have been licensed between one and two years 
shall have a good driving record for their entire driving history. Drivers who have been licensed 
for more than two years shall have a good driving record for the two most recent years. For the 
purposes of this paragraph, "good driving record" means that an applicant: 

(a) has not had more than one type of driver's license; 

(b) has not had a license suspended, revoked or canceled; 

(c) has not had a conviction, for any type of motor vehicle, -for the disqualifying of- 
fenses contained in Section 66-5-68 NMSA 1978; 

(d) .has not had a conviction, for any type of motor vehicle, for a serious traffic vines 
tion; and 

(e) has not had a conviction for a violation of fate or local law relating to motor ve- 
hicle traffic control, other than a parking violation, arising in connection with any traffic pecans 
and has no record of an accident in which the applicant was at fault; 

(2) arestricted commercial driver's license shall have the same renewal cycle as an unre- 
stricted commercial driver's license and shall be limited to a seasonal period or periods as deter- 
mined by the division; provided that the total number of calendar days in any twelve-month period 
for which the restricted commercial driver's license is valid does not exceed one hundred eighty 
days. If the division elects to provide for more than one seasonal period, the restricted commercial 
driver's license is valid for commercial motor vehicle operation only during the currently approved 
season and must be revalidated for each successive season. Only one seasonal period of validity 
may appear on the license document at a time. The good driving record must be confirmed prior to 
any renewal or revalidation; | 
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(3) the holder of a restricted commercial driver's license is limited to operating class B and 
class C vehicles, as described in Section 66-5-65 NMSA 1978; 

(4) arestricted commercial driver's license shall not be issued with any endorsements on 
the license document. Only the limited tank vehicle and hazardous materials endorsement privi- 
leges that the restricted commercial driver's license automatically confers and that are described 
in Paragraph (5) of this subsection are permitted; 

(5) a restricted commercial driver's license holder shall not drive a vehicle carrying any 
quantity of hazardous materials that require a placard on the vehicle, except for: 

(a) diesel fuel in quantities of one thousand gallons or less; 
(b) liquid fertilizers, such as plant nutrients, in vehicles or implements of husbandry 
in total quantities of three thousand gallons or less; and | 
(c) solid fertilizers, such as solid plant nutrients, that are not ane daub with any 
organic substance; 
(6) arestricted commercial driver's license holder shall not hold an unreebhieted commer- 
cial driver's license at the same time; and 

(7) arestricted commercial driver's license holder shall not operate a commercial motor 
vehicle beyond one hundred fifty miles from the place of business or the farm currently being 
served. 

D. The department, by rule, may ere for the means of designating the commercial driver's 
license allowed by this section as a restricted commercial driver's license. 


History: Laws 2013, ch. 210, § 1. IV, § 23, was effective June 14, 2018, 90 days after the 
Effective dates. — Laws 2013, ch. 210 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


66-5-63. Commercial driver's license; permit; application; duplicate. 


A: The application for a commercial driver's license or commercial driver's instruction permit 
shall include the following: 

(1) the full name and current mailing and residential address of the person; 

(2) a physical description of the person, including sex, height, weight and eye color; 

(8) the person's date of birth; : 

(4) the person's social security number; 

(5) the person's signature; 

(6) aconsent to release the person's driving record information; 

(7) certification by the applicant that the commercial motor vehicle used for the knowl- 
edge and skills test for driving a motor vehicle is in the class of commercial motor vehicles for 
which the person has applied for a commercial motor vehicle license; 

(8) certification by the applicant that the commercial motor vehicle used for the knowl- 
edge and skills test for driving a motor vehicle is representative of the endorsement for which the 
person has applied; and 

(9) any other information required by the department. 

B. When a licensee changes his name or residence or mailing address, an application for a du- 
plicate license shall be made as provided in Section 66-5-20 NMSA 1978. 


History: Laws 1989, ch. 14, § 12; 1992, ch. 13, § 4; knowledge and skills test is representative of the endorse- 
2005, ch. 312, § 5. ment for which the applicant has applied. 

The 2005 amendment, effective July 1, 2005, added The 1992 amendment, effective April 1, 1992, deleted 
Subsection A(7) to provide that the applicant must certify "and hair" following "eye" in Subsection A(2); made mi- 
that the vehicle used for the knowledge and skills test is nor stylistic changes in Subsections A(3), A(4), and A(6); 
in the class of vehicles for which the applicant has applied deleted former Subsection A(6), which read: "the person's 
for a license; and added Subsection A(8) to provide that color picture"; redesignated former Subsections A(7) and 
the applicant must certify that the vehicle used for the A(8) as present Subsections A(6) and A(7); and substituted 


"department" for "division" in Subsection A(7). 
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66-5-64. Commercial driver's license; content. 


The commercial driver's license shall be marked,’ ‘commercial driver’ s license" or "CDL". It shall 
include, but not be limited to, the following information: | 
the person 8s name and current New Mexico physical or, madlice Edaecave 
the person's full face or front-view color photograph;_. 
a physical description of the person, including sex, height, weight and eye color; 
the person: s date.of birth; ) 
the person's signature; 
the class or type of commercial motor. vehicle that the person is authorized to drive, together 
with any endorsements or restrictions; cor! 
G.. the name of this state; and 
H. the dates between which the license is valid. 


AO OW Dp 


History: Laws 1989, ch. 14, § 18; 1991, ch. 150, § 1; The 1992, amendment, effective April 1, 1992, deleted 


1992, ch. 13, § 5; 2004, ch. 59, § 17. "and hair" following "eye" in Subsection C and made mi- 
The 2004 amendment, effective March 4, 2004, nor stylistic changes in Subsection F. , 
amended Subsection A to change "name and residential The 1991 amendment, effective June 14,1991, added 
address of the person" to "the person's name and current "the person's" at the beginning of Subsection D; deleted 
New Mexico physical or mailing address" and amended former Subsection E, which read "the person's social secu- 
Subsection B to change "color picture" to "full face or rity number and any number or identifier deemed appro- 
front-view color photograph". rag priate by the division"; and redesignated former Subsec- 


tions F to I as present Subsections E to H. 


66-5-64.1. Non-domiciled commercial driver's license or non-domiciled 
commercial driver's instruction permit by a foreign national 
with lawful status. (Effective January 1, 2023.) 


A, An application for a non-domiciled commercial driver's license or a non- an commer- 
cial driver's instruction permit by a foreign national with lawful status for a REAL ID- compliant 
non-domiciled commercial driver's license or non-domiciled commercial driver's instruction per- 
mit shall contain the unique identifying number and expiration date, if applicable, of the foreign 
national's valid passport, valid visa, employment authorization card issued under the applicant's 
approved deferred action status or other arrival-departure record or document issued by the fed- 
eral government that conveys lawful status. The division may issue to an eligible foreign national 
applicant a REAL ID-compliant non-domiciled commercial driver's license or non-domiciled com- 
mercial driver's instruction permit that is valid for a period not to exceed the duration of the ap- 
plicant's lawful status; provided that if that date cannot be determined by the division and the 
applicant is not a legal permanent resident, the license or permit shall expire, one year after the 
effective date of the license. 

B. Anon-domiciled commercial driver's license issued to a foreign national with lawful status 
shall contain the prominent statement: 

(1) "Non-domiciled commercial driver's license'; or 
(2) “Non-domiciled CDL". Terns 

C. A non-domiciled commercial driver's instruction permit issued to a foreign national with 
lawful status shall contain the prominent statement: 

(1). "Non-domiciled commercial learner's permit"; or 
(2) "Non-domiciled CLP", 

D. The word "Non-domiciled" shall be conspicuously and unmistakably: displayed: but may be 
noncontiguous with the words or phrases "commercial driver's license", "CDL", "commercial learn- 
er's permit" or "CLP". 3 . | 


History: Laws 2022, ch. 24, § 2. Effective dates. — Laws 2022, ch. 24, § 8 made Laws 
2022, ch. 24, § 2 effective January 1, 2023. 
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66-5-65. Classifications; endorsements; restrictions. 


A. Commercial driver's licenses may be issued with the classifications, endorsements and re- 
strictions enumerated in Subsections B, C. and D of this section, provided that the applicant has 
passed the knowledge and skills test required by the department. The holder of a valid commercial 
driver's license may drive all vehicles in the class for which that license is issued and all lesser 
classes of vehicles except motorcycles and vehicles that require an endorsement, unless the proper 
endorsement appears on the license. 

B. The following classifications shall apply to commercial driver's licenses: 

(1) class A - any combination of vehicles with a gross combination weight rating of more 
than twenty-six thousand pounds, if the gross vehicle weight rating of the vehicle or vehicles being 
towed is in excess of ten thousand pounds; 

(2) class B - any single vehicle with a gross vehicle weight rating of more than twenty-six 
thousand pounds and any such vehicle'towing a vehicle with a gross vehicle weight rating of ten 
thousand pounds or less; and 

(3) class C - any single vehicle or combination of vehicles that does not meet either the 
definition of Paragraph (1) or (2) of this subsection but.is: 

(a) designed to transport sixteen or more passengers, including the aniver: or 
(b) used in the transportation of hazardous materials, which requires the vehicle to 
be placarded under applicable law. 

C. The secretary, by regulation, may provide for classifications 1 in addition to those set forth i in 
Subsection B of this section. 

D. The following endorsements and restrictions shall apply to dérinenctial driver's licenses: 

(1) "H"- authorizes driving a vehicle transporting hazardous material; 

(2) "L" - restricts the driver to vehicles not equipped with airbrakeg; 

(3) "“T" - authorizes driving a vehicle towing more than ’one trailer; 

(4) "P"- authorizes driving vehicles, other than school buses, carrying Snr poco 

(5) "N" - authorizes driving tank vehicles; 

(6) "X" - represents a combination of the hazardous material ("H") and geri vehicle ("N") 
endorsements; 

(7) "S"- authorizes driving a school bus; and 

(8) "K"- restricts the driver to driving a commercial motor vehicle in detrtstate commerce 
spe 

EK. The department shall require an applicant requesting a hazardous material ("H") endores 
ment to be subject to a background check pursuant to the federal Uniting and Strengthening 
America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 
2001. Information received pursuant to a background check required by the federal transporta- 
tion security administration of the department of homeland security shall be kept confidential and 
shall be released only to the subject of the background check and the division: Fees charged for the 
background check shall be borne by the subject of the background check or by the employer. 


History: Laws 1989, ch. 14, § 14; 1992, ch. 13, § 6; near the beginning of the sentence and inserted "rating" 
1995, ch. 135, § 19; 1998, ch, 1%, § 3; 2004, ch. 78, § 1; preceding "of the vehicle" and "or vehicles" preceding "be- 
2005, ch. 310, § 1; 2007, ch. 321, § 6. ing towed" near the end of the sentence; in Paragraph 

The 2007 amendment, effective April 2, 2007, B(2), substituted "rating" for "or a declared gross vehicle 
amended Subsection A to require applicants to pass a weight" near the beginning of the sentence and inserted 
knowledge and skills test. "rating" preceding "of ten"; rewrote Paragraph B(3); sub- 

The 2005 amendment, effective June 17, 2005, in Sub- stituted "material" for "materials" in Paragraph D(6); 
section E, provided that background information required added Paragraph D(8); and made minor stylistic changes. 
by the federal department of homeland security shall The 1995 amendment, effective June 16, 1995, in- 
be kept confidential and released only the subject of the serted "gross vehicle weight or a" and made minor stylis- 
background check and that fees for the background check tic changes in Paragraphs (1) through (3) of Subsection B. 
shall be paid by the subject or the employer. The 1992 amendment, effective April 1, 1992, substi- 

The 2004 amendment, effective July 1, 2004, added tuted "Subsections B, C and D" for "Subsections B and C" 
Subsection EK. in the first sentence of Subsection A; deleted "and clas- 

The 1998 amendment, effective May 20, 1998, in sifications that may be set by regulation" following "clas- 
Paragraph B(1), substituted "combination weight rating" sifications" in the introductory paragraph of Subsection 
for "vehicle weight or a declared gross vehicle weight" B; added present Subsection C; redesignated former 
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Subsection C as present Subsection D; substituted "towing tractor, semitrailer and trailer" in Subsection D(3); and 
more than one trailer" for "combination which includes a made minor stylistic changes throughout the section. 


66-5-65.1. License endorsement fees. (Repealed effective January 1, 
2023.) 


“The division shall establish a schedule of fees to be paid by a licensee for receipt or renewal of 
an "H" or "X" endorsement pursuant to Section 66-5-65 NMSA 1978. The fee for an endorsement 
shall be based on the actual cost of conducting federal and state required background checks not to 
exceed one hundred twenty-five dollars ($125). Money from fees collected shall be retained by the 
division to defray the costs of background checks. 


History: Laws 2004, ch. 59,§15. © © Emergency clauses. — Laws 2004; ch. 59, § 25 con- 
Delayed repeals. — Laws 2022, ch;24, § 7 repeals 66- tained an emergency clause and was approved, March 4, 
5-65.1 NMSA 1978, effective January 1, 2023. 2004. 


66-5-66. Applicant record information; information exchange. 


A. Before issuing a commercial driver's license, 'the department shall obtain pertinent driving 
record information from each state where the applicant has been licensed, through a multistate 
database, or from each state. F 

B. The department has the authority to exchange pocharcial driver's license information as it 
deems necessary to carry-out the provisions of the New.Mexico Commercial, Driver's License Act 
[66-5-52 through 66-5-72 NMSA 1978], except that the results ofa background check conducted 
pursuant to federal department of homeland security requirements shall be: 

(1) confidential and not disseminated except to the subject of the ipsa ie check and 
the division; 

(2) used only for the purpose authorized by this Jeers and ri 

(3). subject to protest, appeal or consideration of mitigating circumstances if used as a ba- 
sis to disqualify a driver who held a commercial driver's license under rules promulgated by, the 
transportation security administration of the department of homeland security. . 

C. The department shall provide to the commercial driver's license information system infor- 
mation on a conviction, disqualification, change in applicant status, change in the state of record 
or.any other information concerning a holder of a commercial driver's license within ten days of 
receipt of that information. The secretary may adopt Hegulations to sdminister the requirement 
set forth pursuant to this subsection. 

D. In determining whether a violation of law has occurred for the purpose of issuance, ad- 
ministration or revocation of a commercial driver's license, the department shall use information 
received from the commercial driver's license information system,in the same manner as informa- 
tion received from the state or any of its agencies, instrumentalities or political subdivisions. 


a 


History: Laws 1989, ch. 14, § 15; 2005, ch. 310, .§ 2; Subsection D to provide that. in determining whether a 
2005, ch. 312, § 6. violation of law has occurred, the:department shall use 

2005 Multiple Amendments. — Laws 2005, ch. 310, information received from the commercial driver's license 
§ 2 and Laws 2005, ch. 312; § 6 enacted different amend- information system-in the same manner as information 
ments to this section that can be reconciled. Pursuant to form the state or its agencies, instrumentalities or politi- 
12-1-8 NMSA 1978, Laws 2005, ch. 312, § 6, as the last act cal subdivisions, 
signed by the governor, is set out above and incorporates Laws 2005, ch. 310, -§ 2, effective June 17, 2005, pro- 
both amendments. The amendments enacted. by Laws vided in Subsections BC) through (3) that the results of 
2005, ch. 310, § 2 and Laws 2005,.ch. 312, § 6 are described a background check. conducted pursuant to the federal 
below. To view, the session laws. in their entirety, see the department of homeland security, requirements shall be 
2005 session laws on NMOneSource,com. , confidential, used only for. purposes authorized by this 

Laws 2005, ch. 312, § 6, effective July 1, 2005, ee section and subject to protest, appeal or consideration of 
Subsection C to provide that the department shall pro- mitigating circumstances if used as.a basis to disqualify 
vide to the commercial driver's license information system a driver who held a license under rules of the transporta- 


certain information concerning the holder of the license tion security administration, 
within ten days of receipt of the information; and. added ' , 


j 
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- 66-5-67. Expiration and renewal; staggered licensing during 
| implementation period. 


‘A. Except as provided in Subsections C and E of this section, a commercial driver's license is- 
sued pursuant to the:provisions of the New Mexico Commercial Driver's License Act shall expire 
thirty days after the applicant's birthday in the fourth year after the effective date of the license. 

B. The license is renewable within ninety days prior to its expiration or at an earlier date as 
approved by the secretary. 

C.. At the option of an applicant, a commercial driver's license may be issued for a period of 
eight years, provided that the applicant: 

(1) pays'the amount required for a commercial driver's license issued for a term of eight 
years; 

(2) otherwise qualifies for a four-year commercial driver's license; and 

(3) will not reach the age of seventy-five during the last four years of the eight-year license 
period. 

D. A driver's license issued pursuant to the provisions of Subsection C of this section shall 
expire thirty days after the applicant's birthday in the eighth year after the effective date of the 
license. 

E. ‘A commercial driver's license with a hazardous material endorsement shall expire: 

(1)' for an applicant transferring a commercial driver's license with the hazardous mate- 
rial endorsement, four years from the date of the last background check and testing for the haz- 
ardous material endorsement; or 

' (2) for an applicant’adding endorsements or’other changes to the commercial driver's li- 
cense, no later than the expiration date of the commercial driver's license originally issued with 
the hazardous i pp endorsement. 


History: Laws 1989, ch. 14, § 16; 1992, ch. 138, : % - The 1992 amendment, effective April 1, 1992, added 


1999, ch. 222, § 3; 2007, ch. 321, §.7. "staggered licensing during implementation period" to the 
The 2007 amendment, effective April 2, 2007, aanicn _.. Section catchline, added "Except as provided in Subsection 
Subsection E to provide expiration dates for commercial ~~ C of this section," in Subsection A, substituted "secretary" 


driver's licenses with a hazardous material endorsement. for "director" in Subsection B, and added Subsection C. 
The 1999 amendment, effective July 1,\1999, deleted ;; 
former Subsection C, and added Subsections C and D. 


66-5-67. Expiration and renewal; staggered licensing during 
implementation period. (Effective January 1, 2023.) 


A. Bacens as provided in Subsections C ane E of this section, a commercial driver's ‘license is* 
sued pursuant to the provisions of the New Mexico Commercial Driver's License Act [66-5-52 to 
66-5-72 NMSA 1978] shall expire:thirty days after the applicant's birthday in the fourth year after 
the effective date of the license. 

B. The license is renewable within ninety days prior to its eoidbaes or at an earlier date as ap- 
proved by the secretary. . 

» C.. At the option of an Pilea ty a eauiteencial itiogrd s license may . ideubel for a period of eight 
years, provided that the applicant: 

(1) pays the amount required for a commercial driver's license isswed for a term of eight 
years; 

(2). otherwise qualifies for a four-year commercial driver's license; and 

(3) will not reach:the age oF eer ges nine slap the last four years of the eight-year license 
period. 

'D. Adriver's license Book: <rieaeclt to fete provisions of Subseption C of this sdotion! shall expire 
thirty days after the applicant's birthday in the eighth year after the effective date of the license. 

E. Acommercial:driver's license with a hazardous material endorsement shall expire: 
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(1) for an applicant transferring a commercial driver's license with the hazardous material 
endorsement, four years from the date of the last background check and testing for the hazardous 
material endorsement; or 

(2) for an applicant adding endorsements or other changes to the commercial driver's li- 
cense, no later than the expiration date of the hazardous material endorsement. 


History: Laws 1989, ch. 14, § 16; 1992, ch, 13, $ 7; later than the expiration date of the endorsement rather 


1999, ch. 222, § 3; 2007, ch. 321, § 7; 2022, ch. 24, § 5. than the issuance of-the commercial driver's license; in 

The 2022 amendment, effective January 1, 2023, Subsection C, Paragraph C(3), after "will not reach the age 
raised the age limit for applicants who opt for an eight of", deleted "seventy-five" and added "seventy-nine"; and in 
year commercial driver's license, and revised the condi- Subsection E, Paragraph E(2), after "the expiration date of 
tions under which a commercial driver's license with a the", deleted "commercial driver's license originally issued 
hazardous material endorsement shall expire, to be no with the". 


66-5-68. Disqualification. 


A. The department shall disqualify a person from driving a commercial motor vehicle for at 
least thirty days if the federal motor carrier safety administration reports to the division that the 
person poses an imminent hazard. 

B. The department shall disqualify a person who holds a commercial driver's license or who is 
required to hold a commercial driver's license from driving a commercial motor vehicle for a period 
of not less than one year, which shall run concurrently with any revocation or suspension action 
for the same offense, if the person: 

(1) refuses to submit to a chemical test when requested pursuant to the provisions of the 
Implied Consent Act; 

(2) is twenty-one years of age or more and submits to chemical testing Sariiiatd to the Im- 
plied Consent Act [66-8-105 through 66-8-112 NMSA 1978] and the test results indicate an alcohol 
concentration of eight one hundredths or more; 

(8) submits to chemical testing pursuant to the Implied Corisenit Act sae the test results 
indicate an alcohol concentration of four one hundredths or more if the person is driving a com- 
mercial motor vehicle; 

(4) is less than twenty-one years of age and submits to chemical testing pursuant to the 
Implied Consent Act and the test results indicate an alcohol concentration of two one hundredths 
or more; or 

(5) is convicted of a violation of: . 

(a) driving a motor vehicle fs under the influence of intoxicating liquor or drugs in 
violation of Section 66-8-102 NMSA 1978, an ordinance of a municipality of this state or the law 
of another state; 

(b) leaving the scene of an nesitlent involving a shianeiegad motor vehicle niu by 
the person in violation of Section 66-7-201 NMSA 1978 or an ordinance of a eialepede of this 
state or the law of another state; 

(c) «using a motor vehicle in the commission of a felony; 

(d) driving a commercial motor vehicle after the driver's commercial driver's license 
is revoked, suspended, disqualified or canceled for violations while patting: a commercial motor 
vehicle; or 

(e) causing a fatality in the unlawful operation of a motor vehicle pursuant to Sec- 
tion 66-8-101 NMSA 1978. 

C. The department shall disqualify a person from driving a commercial motor vehicle for a 
period of not less than three years if any of the violations specified in Subsection B of this section 
occur while transporting a hazardous material required to be placarded. 

D. The department shall disqualify a person from driving a commercial motor vehicle for life if 
convicted of two or more violations of any of the offenses specified in Subsection B of this section, 
or any combination of those offenses, arising from two or more separate incidents, but the secre- 
tary may issue rules establishing guidelines, including conditions, under which a disqualification 
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for life under this subsection may be reduced to a period of not less than ten years. This subsection 
applies only to those offenses committed after July 1, 1989. 

EK. The department shall disqualify a person from driving a commercial motor vehicle for life 
if the person is convicted of using a motor vehicle in the commission of any felony involving the 
manufacture, distribution or dispensing of a controlled substance. 

F.. The department shall disqualify a person from driving a commercial motor vehicle for a pe- 
riod of not less than sixty days if convicted of two serious traffic violations or one hundred twenty 
days if convicted of three serious traffic violations, if the violations were committed while driving 
a commercial motor vehicle, arising from separate incidents occurring within a three-year period. 

G. The department shall disqualify a person from driving a commercial motor vehicle for a 
period of: 

(1) not less than one hundred eighty days nor more than two years if the person is con- 
victed of a first violation of an out-of-service order while transporting hazardous materials re- 
quired to be placarded pursuant to the federal Hazardous Materials Transportation Act or while 
operating a motor vehicle designed to transport more than fifteen passengers, including the driver; 

(2) not more than one year if the person is convicted of a first violation of an out-of-service 
order; or 

(3). not less than three years nor more than five years if, during any ten-year period, the 
person is convicted of any subsequent violations of out-of-service orders, in separate incidents, 
while transporting hazardous materials required to be placarded pursuant to that act or while 
operating a motor vehicle designed to transport more than fifteen passengers, including the driver. 

H. The department shall disqualify a person from driving a commercial motor vehicle for sixty 
days if: 

(1) the person has been convicted of two serious traffic violations in separate incidents 
within a three-year period; and 

(2) the second conviction results in revocation, cancellation or suspension of the person's 
commercial driver's license or noncommercial motor vehicle driving privileges for sixty days. 

I. The department shall disqualify a person from driving a commercial motor vehicle for one 
hundred twenty days, in addition to any other period of disqualification, if: 

(1) the person has been convicted of more than two serious traffic molasses within a 
three-year period; and 

(2) the third or a subsequent conviction results in the revseatieny: daliBeBtGH or suspen- 
sion of the person's commercial driver's license or noncommercial motor vehicle driving privileges. 

J. When a person is disqualified from driving a commercial motor vehicle, any commercial driv- 
er's license held by that person is invalidated without a separate proceeding of any kind and the 
driver is not eligible to apply for a commercial driver's license Mane the period of time for which 
the driver was disqualified has elapsed. 

K. The department shall disqualify a person from driving a commercial motor gatasie for not 
less than: 

(1) sixty days if the person is convicted of a first violation of a railroad-highway grade 
crossing violation; 

(2) one hundred twenty days if, during any three-year period, the person is convicted of a 
second railroad-highway grade crossing violation in a separate incident; and 

(8) one year if, during any three-year period, the person is convicted of a third or subse- 
quent railroad-highway grade crossing violation in a separate incident, 

L. After disqualifying, suspending, revoking or canceling a commercial driver's license, the de- 
partment shall, within ten days, update its records to reflect that action. After aah taht ities sus- 
pending, revoking or canceling a nonresident commercial driver's privileges, the department shall, 
within ten days, notify the licensing authority of the state that issued the commercial driver's 
license. 

M. When disqualifying, suspending, revoking or canceling a commercial driver's license, the 
department shall treat a conviction received in another state in the same manner as if it was re- 
ceived in this state. 
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N. °The department: shall post and enforce any disqualification sent by the federal motor car- 
rier safety administration to the department that indicates that a aoerren motor vehicle driver 
poses an imminent hazard. 

-O. The federal transportation security administration of the dispabtrhedt of honictanid security 
shall provide for an appeal of a disqualification for a commercial driver's license hazardous ma- 
terials endorsement on the basis of a background check, and the department shall provide to a 
hazardous materials applicant a copy of the procedures established by the transportation ea 
administration, on request, at the time of application. 

P. ‘New Mexico shall conform to the federal transportation security administration of the de- 
partment of homeland security rules and shal! "look back" or review a maximum of seven years for 
a background check. 


History: Laws 1989, ch. 14, § 17; 1990, ch. 120, § 80; Laws 2005, ch.:810, § 3, effective June 17, 2005, also 
1992, ch. 13, § 8; 2000, ch. 71, § 2; 2003, ch. 51, § 5; 20038, amended 66-5-68 NMSA. 1978, The section was set out as 
ch. 90, § 2; 2004, ch. 59, § 18; 2005, ch. 310, § 3; 2005, amended by Laws 2005, ch. 312, § 7. See 12-1-8 NMSA 


ch. 312, § 7; 2007, ch. 821; § 8; 2008, ch. 72, § 2; 2009, 1978. 
ch. 200, § 5; ; 2016, ch. 68, § 8. The 2004 amendment, effective March 4, 2004, added 
Compiler's notes. — The federal Suvdeos! ants Materi- Subsection A, redesignated Subsections A to.E as Sub- 
als Transportation Act, referred to in Subsection G, was sections B to G, added new Subparagraphs (d) and (e) to 
Act Jan. 3, 1975, PL, 93-683, 88 Stat. 2156, which was Paragraph (2) of Subsection B, added new Subsections H 
initially classified as 49 USCS §§ 1801 et seq. and sub- and I, redesignated Subsection Gas Subsection J, added 
sequently reclassified as 49 USCS Appx §§ 1801 et seq,, Subsection K, redesignated Subsection H as Subsection L, 
and repealed by Act July 5, 1994, P.L. 103-272, § 7(b), 108 deleted Subsection I and added Subsection M, _ 
Stat. 1379. Similar provisions appear as 49 USCS §§ 5101 © The 2003 amendment, effective March 28, 2003, in 
et seq. Subparagraph A(2)(a), deleted "Section 66-5-68.1 NMSA 
The 2016 amendment, effective May 18, 2016, re- 1978" preceding "Section 66-8-102 NMSA 1978"... 
moved the offense of using a motor vehicle in the commis- Laws 2003, ch, 51, § 5, effective March 19, 2003, also 
sion of a felony involving possession of a controlled sub- amended 66-5-68 NMSA 1978, The section was set out 
stance with intent to distribute from the list of offenses as amended by Laws 2003, ch: 90, § 2. See: 12-1-8 NMSA 
for which a commercial drivers license shall be revoked 1978, 
for life, and required a conviction for such revocation; in The 2000 amendment, effective May 17, 2000, substi- 
Subsection 'D, after "secretary may issue", deleted "regu- tuted "intoxicating liquor or drugs in violation of Section" 
lations" and added "rules"; and in Subsection H, after for "alcohol or a controlled substance; pursuant to Sec- 
the person", deleted "uses a commercial"; and, added " tion" in Subsection A(2), inserted Subsection F, and redes- 
convicted of using", and after "dispensing of a continlled ignated the remaining subsections accordingly. 
substance", deleted “or the possession with intent to man- The 1992 amendment, effective April’1, 1992, substi- 
ufacture, distribute or dispense a controlled substance". tuted "Disqualification" for "Cancellation" in the catch- 
The 2009 amendment, effective July.1,2009,madeno. © line; rewrote the provisions of former Subsection A and 
changes. redesignated them as present Subsections A and B; redes- 
The 2008 amendment, effective May 14; 2008, in Sub- ignated former Subsections B to G as ‘present Subsections 
section B, provided: for the disqualification of a person C to H; deleted "or who is convicted of any violation of 
who is required to hold a commercial driver's license and the Controlled Substances Act" at the end. of Subsection 
added Paragraph (2) of Subsection G.- _ . D; twice inserted "disqualifying" in Subsection G; added 
The 2007 amendment, effective April 2, 2007, changed "or the implied consent act of another state" at the end of 
"commercial motor vehicle" to "motor vehicle"; authorized Subsection H; and made minor stylistic changes through- 
the department to disqualify a person from. driving acom-. _, . out the section. 
mercial vehicle for 120 days in addition to any other pe- The 1990 amendment, effective July 1, 1990, in Sub- 
riod of disqualification; and added Subsection M, which section B, substituted "secretary" for "taxation’ and rev- 
provided that convictions in other states be treated: as enue department" in the first sentence and "July 1, 1989" 
convictions in this state. for "the effective date of the New Mexico. Commercial 
The 2005 amendment, effective July 1, 2005, in Sub- Driver's License Act" at the end of the second sentence; 
section B, provided that the department shall disqualify added present Subsection E; redesignated former Sub- 
a person who holds a commercial driver's license from sections F and G as present Subsections EK and F; and, 
driving a commercial motor vehicle for the listed causes in present Subsection F, deleted "taxation and revenue" 
and that the one year period shall run concurrently with preceding "department" in the first sentence. 
any revocation or suspension action for the same offense; ; 
added Subsection B(2) to provide that a person is disquali- ANNOTATIONS |, 
fied if the person is twenty-one years of age or more and, - Am, Jur, 2d, A.L.R. and C.J.S. references. — Valid- 


a chemical test indicates an alcohol concentration of eight ity, construction and application of state or local law pro- 


one hundredths or more; and added Subsection B(3) to hibiting maintenance of vehicle for purpose of keeping or 
provide that a person is disqualified if the person is less selling controlled substances, 31 A.L.Ri5th 760. 
than twenty-one years of age and a chemical test indicates 

an alcohol concentration of two one hundredths or more. 
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66-5-68. Disqualification. (Effective January 1, 2023.) 


A. The department shall disqualify a person from driving a commercial motor vehicle for at 
least thirty days if the federal motor carrier safety administration reports to the division that the 
person poses an imminent hazard. 

B. The department shall disqualify a person who holds a commercial driver's license or who is 
required to hold a commercial driver's license or commercial driver's instruction permit from driv- 
ing a commercial motor vehicle for a period of not less than one year, which shall run concurrently 
with any revocation or suspension action for the same offense, if the person: 

(1) refuses to. submit to a chemical test when requested pursuant to the provisions of the 
Implied Consent Act [66-8-105 to 66-8-112 NMSA 1978]; 

(2) is twenty-one years of age or more and submits to chemical testing pursuant to the Im- 
plied Consent Act and the test results indicate an alcohol concentration of eight one hundredths or 
more; . : . . 
(3) submits to chemical testing pursuant to the Implied Consent Act and the test results 
indicate an alcohol concentration of four one hundredths or more if the person is driving a com- 
mercial motor vehicle; 

(4) is less than twenty-one years of age and submits to chemical testing nipeucre to the. 
Implied Consent Act and the test results indicate an alcohol concentration of two one hundredths 
or more; or 

(5) is convicted of a violation of: 

(a) driving a motor vehicle while under the. influence of eres gown or drugs in 
violation of Section 66-8-102 NMSA 1978, an ordinance of a municipality of this state or the law of 
another state; 

(b) leaving the scene of an accident involving a commercial motor relia driven by the 
person in. violation of Section 66-7-201 NMSA 1978 or.an ordinance of a municipality of this state 
or the law of another state; 

(c) using a motor vehicle in the commission of a felony; 

(dq) driving a commercial motor vehicle after the driver's commercial driver's:license, 
non-domiciled commercial driver's license, commercial driver's instruction permit or non-domiciled 
commercial driver's instruction permit is revoked, suspended, disqualified or canceled for viola- 
tions while operating a commercial motor vehicle; or 

(e) causing a fatality in the unlawful operation of a motor vehicle pursuant: to Sec- 
tion 66-8-101 NMSA 1978. 

C. The department shall disqualify a person from driving a commercial motor vehicle ce Q pe- 
riod of not less than three years if any of the violations specified in Subsection B of this section occur 
while transporting a hazardous material required to be placarded. 

D. The department shall disqualify a person.from driving a commercial motor vehicle for life 
if convicted of two or more violations of any of the offenses specified in Subsection B of this section, 
or any combination of those offenses, arising from two or more separate incidents, but the secretary 
may issue rules establishing guidelines, including conditions, under which a disqualification for 
life under this subsection may be reduced to a period of not less than ten years. This subsection ap- 
plies only to those offenses committed after July. 1, 1989. . 

E. The department shall disqualify a person from driving a cea! motor ee for life if 
the person is convicted of using a motor vehicle in the commission of any felony involving the manu- 
facture, distribution or dispensing of a controlled substance or involving an act or practice of severe 
forms of trafficking in persons, as defined in federal law. 

F. The department shall disqualify a person from driving a commercial motor vehicle for a 
period of not less than sixty days if convicted of two serious traffic violations or one: hundred 
twenty days if convicted of three serious traffic violations, if the violations were committed while 
driving a commercial. motor vehicle, arising from separate incidents occurring within a three- 
year period. 
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G. The department shall disqualify a person from. driving a commercial motor vehicle.for a 
period of: : 

(1) not less than one hundred eighty days nor more than two years if thé\person is con- 
victed of a first violation of an out-of-service order while transporting hazardous materials 
required to be placarded pursuant to the federal Hazardous Materials Transportation Act or 
while operating a motor vehicle sat Sct to siieipgiede more than fifteen passengers, including 
the driver; 4 

(2) not more daar one year if the person is convicted of a firet bide of an out-of-service 
order; or 

(3) not less than three years nor more’ than five years if, during any ten-year period, the 
person is convicted of any subsequent violations of out-of-service orders, in separate incidents, while 
transporting hazardous materials required to be placarded pursuant to that act or while operating 
a motor vehicle designed to transport more than fifteen passengers, including the driver. 

H. The eure get? shall disqualify a person from aa a a commercial motor vehicle for sixty 
days if: 

(1) the person has been convicted of two serious ‘traffic violations in separate incidents 
within a three-year period; and 

(2) the second conviction results in revocation, cancellation or suspension of the person's 
commercial driver's license, non-domiciled commercial driver's license, commercial driver's in- 
struction permit or non-domiciled commercial driver's instruction ehh e! or noncommercial motor 
vehicle driving privileges for sixty days. 

I. The department shall disqualify a person from driving a commercial motor venicle for one 
hundred twenty days, in addition to any other period of disqualification, if: 

(1) the person has been convicted of more than two serious traffic violations within a three- 
year period; and 

(2) the third ora subsequent conviction results in the revocation, cancellation or'suspension 
of the person's commercial driver's license, non-domiciled commercial driver's license, commercial 
driver's instruction permit or non-domiciled commercial driver's instruction permit or noncommer- 
cial motor vehicle driving privileges. 

J. When a person is disqualified from spd acommercial motor vehicle, any commercial driv- 
er's license held by that person is invalidated without a separate proceeding of any kind and the 
driver is not eligible to apply for a commercial driver's license until the period of time for which the 
driver was disqualified has elapsed: 

K. The department shall disqualify a person from hehe a commercial motor vehicle for not 
less than: 

(1) sixty days if the person is convicted of a first violation of a railroad-highway grade 
crossing violation; 

(2) one hundred twenty days.if, during: any shreesvetin period, dhele person is convicted of a 
second railroad-highway grade crossing violation in a separate incident; and 

(3) one year if, during any three-year period, the person is convicted of a third or SH RATUENE 
railroad-highway grade crossing violation in a separate incident. 

L. After disqualifying, suspending, revoking or canceling a commercial diverts license, the 
department shall, within ten days, update its records to reflect that action. After disqualifying, 
suspending, revoking or canceling a non-domiciled commercial driver's privileges, the department 
shall, within ten days, eats the issn authority of the state that issued he pe indapbenies driver's 
license. 

M. When disqualifying, aimpenuty: revoking or canceling a commercial driver's siete the de- 
partment shall treat a conviction received in another state in the same manner as if it was received 
in this state. 

N. The department shall Dobe and enfite any aitecniosiffentions sent by the federal motor car- 
rier safety administration to the department that indicates that a commercial motor vehicle driver 
poses an imminent hazard. 
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O. The federal transportation security administration of the department of homeland security 
shall provide for an appeal of a disqualification for a commercial driver's license hazardous ma- 
terials endorsement on the basis of a background check, and the department.shall provide to a 
hazardous materials applicant a copy of the procedures established by the transportation security 
administration, on request, at the time of application. 

P. New Mexico shall conform to the federal t i eth nis security administration of the de- 
partment of homeland security rules and shall "look back" or review a maximum of seven’ years for 
a background check. 


History: Laws 1989, ch. 14, § 17; 1990, ch. 120, § 30; driver's license", added "non-domiciled commercial driv- 
1992, ch. 13, § 8; 2000, ch. 71, § 2; 2003, ch. 51, § 5; 2003, er's license, commercial. driver's instruction: permit. or 
ch. 90, § 2; 2004, ch. 59, § 18; 2005, ch. 310, § 3; 20085, non-domiciled commercial driver's instruction permit"; 
ch, 312, § 7; 2007, ch. 321, § 8; 2008, ch. 72, § 2; 2009, in Subsection E, after "or of dispensing of a controlled 
ch. 200, § 5;; 2016, ch. 63, § 3; 2022, ch. 24, § 6. substance", added “or involving an act or practice of se- 

The 2022 amendment, effective January 1; 2023, vere forms of trafficking in persons, as defined in federal 
amended various disqualification provisions. to include law"; in Subsection H, Paragraph H(2), after "the person's 
drivers who hold a.commercial driver's instruction permit, commercial driver's license", added "non-domiciled com- 
a non-domiciled commercial driver's license, or a non- mercial ‘driver's license, commercial driver's instruction 
domiciled commercial driver's instruction permit, and permit or non-domiciled commercial driver's instruction 
added a new disqualification provision that disqualifies permit"; in Subsection I, Paragraph I(2), after "the person's 
a person from driving a commercial motor vehicle for life commercial driver's license", added "non-domiciled com- 
for committing certain felonies related to trafficking in per- mercial driver's license, commercial driver's instruction 
sons; in Subsection B, after "hold a commercial driver's li- permit or non-domiciled commercial driver's instruction 
cense", added “or commercial driver's instruction permit", - permit"; and in Subsection L, after "revoking or canceling 
in Subparagraph B(5)(d), after "the driver's:commercial a", deleted "nonresident" and added "non-domiciled". 


66-5-68.1. Repealed. 


Repeals. — Laws 2003, ch. 90, § 9 repealed 66-5-68.1 2003. For provisions of former section, see the 2002 NMSA 
NMSA 1978, as enacted by Laws 1992,.ch..18, §.9, relating . 1978 on NMOneSource.com. 
to persons under influence of alcohol, effective March 28, 


>i 5% 


66-5-69. Motifivaticn of traffic convictions. | 


Within: ten days after receiving a-report of the conviction,of a holder of a nonresident. commer- 
cial driver's license for a violation of state law or local ordinance relating to motor vehicle traffic 
control other than a parking violation, committed in a commercial motor vehicle or a noncom- 
mercial motor vehicle, the division, after receipt of conviction information required pursuant to 
Section 66-5-28 NMSA 1978, shall forward the conviction information to the licensing authority 
that issued the commercial driver's license. A resident's conviction information shall be posted on 
the resident's motor vehicle record. with the same speed used to post a nonresident’'s conviction 
information on the nonresident's motor vehicle record. 


History: Laws 1989, ch, 14, § 18; 2004, ch. 59, $19. to the licensing authority that.issued the commercial 


The 2004 amendment, effective March 4, 2004, added driver's license. A resident's conviction information shall 
after "commercial motor vehicle" "or a noncommercial mo- be posted on the resident's motor vehicle record with the 
tor vehicle", deleted "notify the driver's licensing authority same speed used to post a nonresident's conviction infor- 


in the licensing state of the conviction in this: state" and mation on the nonresident's motor vehicle record". 
inserted in its place: "forward the conviction information 


66-5-69.1. VislatiOik wonvictidtis: actions to ‘ital dette or diverts 
prohibited. 


A. A person shall take no action to bseverit a conietién oF a ‘traffic oattol law violation frori 
appearing on the driving record of a commercial driver's license holder, regardless of the vehicle or 
state in which the violation occurred, including: tod 
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(1) masking or deferring imposition of a judgment of a traffic control law violation commit- 
ted by a holder of a commercial driver's license; or 
(2) allowing a holder of a commercial driver's license to enter a diversion program upon 
conviction of a traffic control law violation. 
B. As used in this section, "traffic control law violation" does not include a parking violation. 


History: Laws 2007, ch. 321, § 9. Emergency clause. — Laws 2007, ch. 321, § 12 con- 


tained an emergency clause and was approved April 2, 
2007. 


66-5-70. Reciprocity. 


Notwithstanding any other provision of law, a person who is not a New Mexico resident may 
drive a commercial motor vehicle if that person has a commercial driver's license issued by any 
state in accordance with the minimum standards established by the federal highway administra- 
tion for the issuance of commercial driver's licenses, if the license is not suspended, revoked or 
canceled and if the person is not disqualified from driving a commercial motor vehicle or subject 
to an out-of-service order. 


History: Laws 1989, ch. 14, § 19; 1998, ch. 17, § 4. The 1998 amendment, effective May 20, 1998, inserted 
Cross references. — For definition of "out-of-service "minimum" preceding "standards", inserted "established 
order", see 66-5-54 NMSA 1978. by the federal highway administration", and deleted "New 


Mexico" preceding "commercial driver's licenses,", 


66-5-71. Penalties for violation of out-of-service orders. 


A. A driver who is convicted of violating an out-of-service order shall be subject to a civil pen- 
alty of not less than two thousand five hundred dollars ($2,500) for a first violation and five thou- 
sand dollars ($5,000) for a second or subsequent violation, in addition to disqualification as pro- 
vided in Subsection C of this section. The director shall collect the penalty upon conviction. 

B. An employer who is convicted of a violation of Subsection C of Section 66-5-58 NMSA 
1978 shall be subject to a civil penalty of not less than two thousand seven hundred fifty dollars 

($2,750) or more than eleven thousand dollars ($11,000). The director shall collect the penalty 
upon conviction. 

‘C. A driver who is convicted of violating an out-of-service order shall be disqualified for: 

(1) not less than ninety days or more than one year if the driver is convicted of a first viola- 
tion of an out-of-service order; 

(2) not less than one year or more than five years if, during any ten-year period, the driver 
is convicted of two violations of out-of-service orders in separate incidents; and 

(3) not less than three years or more than five years if, during any ten-year period, the 
driver is convicted of three or more violations of out-of-service orders in separate incidents. 


History: Laws 1998, ch. 17, § 5; 2000, ch. 71, § 8; The 2003 amendment, effective March 19, 20038, re- 
2008, ch. 51, § 6; 2005, ch. 312, § 8; 2009, ch. 200, §.6. » wrote Subsections A and B. 

Cross references. — For definition of "out-of-service »The 2000 amendment, effective May 17, 2000, substi- 
order", see 66-5-54 NMSA 1978. tuted "not less than one thousand dollars ($1,000) or more 

The 2009 amendment, effective July 1, 2009, in Sub- than two thousand five hundred dollars ($2,500)" for "not 
section A, after "civil; penalty of not. less than", deleted less than ten dollars ($10.00) or more than twenty-five 
"one thousand one hundred dollars ($1,100) or more than dollars ($25.00)" in Subsection A and substituted "not less 
two thousand seven hundred fifty dollars ($2,700)" and than two thousand five hundred dollars ($2,500) or more 
added "two thousand five hundred dollars ($2,500) fora . than ten thousand dollars ($10,000)" for "not less than 
first violation and five'thousand dollars ($5,000) for a sec- twenty-five dollars ($25.00) or more than one hundred 
ond or subsequent violation", dollars ($100)" in Subsection B. 


The 2005 amendment, effective July 1, 2005, provided 
in Subsections A and B that the director shall collect the 
penalty upon conviction. 


462 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


66-5-72 LICENSING OF OPERATORS AND CHAUFFEURS; FINANCIAL RESPONSIBILITY 66-5-103 
66-5-72. Employer penalties for railroad-highway grade crossing 
violations. . 


An employer who is convicted of a violation of Subsection D of Section 66-5-58 NMSA 1978 shall 
be subject to a civil penalty of not more than ten thousand dollars ($10,000) for each violation. The 
director shall collect the penalty upon conviction. 


History: Laws 2008, ch. 51, § 7; 2005, ch. 312, § 9. The 2005 amendment, effective July 1, 2005, provided 
: in Subsections A and B that the director shall collect the 
penalty upon conviction. 


PART 2 
ACTIONS AGAINST NONRESIDENT OWNERS AND OPERATORS 


66-5-101, 66-5-102. Reserved. 


Compiler's notes. — Laws 1978, ch. 35, § 274, recom- N.M. 308, 540 P.2d 238 (1975), the Guest Statute was held 
piled former Sections 64-24-1 and 64-24-2, 1953 Comp., unconstitutional. The sections referred to have therefore 


the Automobile Guest Statute, as Sections 64-5-101 and been omitted from NMSA 1978. 
64-5-102, 1953:Comp. However, in McGeehan v. Bunch, 88 


66-5-103. [Nonresident owners and operators; service of process on 
secretary of state in accident cases. | 


That the acceptance by nonresidents of the rights and privileges conferred by existing laws to 
operate motor vehicles on the public highways of the state of New Mexico, or the operation by a 
nonresident, or his authorized chauffeur, or agent, of a motor vehicle on the said highways, other 
than under said laws, shall be deemed equivalent to an irrevocable appointment by such nonresi- 
dent, binding upon his executor, administrator or personal representative, of the secretary of state 
of the state of New Mexico, or his successor in office, to be his true and lawful agent, upon whom 
may be served all lawful process in any action or proceeding against said nonresident, growing out 
of any accident or collision in which said motor vehicle may be involved, while same is operated in 
the state of New Mexico by said nonresident, or by his authorized chauffeur or agent; and said ac- 
ceptance or operation of said vehicle shall be signification of his agreement that any such process 
against him, or his executor, administrator or personal representative, which is so served on the 
secretary of state shall be of the same legal force and validity as if served upon him personally, or 
his.executor, administrator or personal representative, within the state. 


History: Laws 1931, ch. 127, § 1; 1941 Comp., § 68- ex rel, Dresden v., District Court, 1941-NMSC-013, 45 N.M. 
1008; Laws 1953, ch. 146, § 1; 1958 Comp., § 64-24-3; 119, 112 P.2d 506. 
recompiled as 1953 Comp., § 64-5-103, by Laws 1978, "Nonresident". — The word "nonresident" includes ev- 
ch. 35, § 275, ery nonresident whether a corporation or an individual. 

Cross references. — For definition of” nonresident", Crawford v. Refiners Coop, Ass'n, 1962-NMSC-131, 71 
see 66-1-4.12 NMSA 1978. na N.M. 1, 375 P.2d 212. 

For personal service of process outside state in an ac-.  . "Process". — The word "process" is used in the sense 
tion involving operation of a motor vehicle on a state high- of "summons." State ex rel. Dresden v. District Court, 
way, see 38-1-16 NMSA 1978, e >> 1941-NMSC-018, 45.N.M. 119, 112 P.2d 506. 

os When nonresident provisions inapplicable. — Ser- 
ANNOTATIONS vice of process on New Mexico driver by serving a copy 

Statutory intent. — It is the intent of this section and of the summons, complaint and court order upon the 

Section 66-5-104, NMSA 1978 to accomplish due process driver by an Arizona sheriff was valid under Section 38- 


1-16 NMSA 1978 concerning personal service out of state, 
where the driver was completely apprised of the case 
against him, even though plaintiff apparently thought 
at the time that service must be obtained under the non- 
resident motorist provisions (this section and Section 66- 
5-104 NMSA 1978).'Crawford v. Refiners Coop. Ass'n, 
1962-NMSC-1381, 71 N.M. 1, 375 P.2d 212. 

Service upon director of dissolved corporation in 
Arizona is sufficient under New Mexico-law; and it is not 


upon the defendant nonresident motorist. by service of 
process upon the statutory agent, of the defendant, and 
further, to give greater substance: to the service of pro- 
cess by service personally upon: the defendant of a notice 
that this formal part of the statutory service of process 
has been complied with, and also by the delivery to him 
personally of a copy of the process, a copy of the complaint, 
and a copy of the order of court directing the service. State 
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necessary that service be made in the state of incorpora- _ Jurisdiction may be proved during trial if non- 
tion. Crawford v. Refiners Coop. Ass'n, 1962-NMSC-131, resident defendants. — Where service of process on the 
71 N.M. 1, 375 P.2d 212. out-of-state residents was sought pursuant to this section, 
Defendant must have been nonresident at time the plaintiffs were entitled to the opportunity of proving 
of accident. — To be valid, service on nonresident defen- jurisdiction during the trial on the merits and not be cut 
dant by serving secretary of state requires that defendant off at a preliminary hearing, Schramm v. Oakes, 352 F.2d 
was a nonresident at time of the accident and not at time 148 (10th Cir. 1965). 
the suit is filed. Fisher v. Terrell, 1947-NMSC-064, 51 N.M. Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. 
427, 187 P.2d 387. Jur, 2d Autoniuiles and Highway Traffic §§ 935 to 951. 
Residence precludes. service on secretary of Constitutionality and construction of statute authoriz- 
state. —A finding to the effect that defendants were New ing constructive or substituted service of process on, and 
Mexico residents at time of the accident would preclude continuation of pending action against, foreign represen- 
service of process on secretary of state. Fisher v. Terrell, tative of deceased nonresident driver of motor vehicle, 
1947-NMSC-064, 51 N.M, 427, 187 P.2d 387. arising out of accident occurring in state, 18 A.L.R.2d 544, 
To confer jurisdiction under this section and Sec- ‘What is "motor vehicle" or the like within statute pro- 
tion 66-5-104 NMSA 1978 not only must a cause of ac- viding for constructive or substituted service of ps on 
tion be stated in a complaint but’a plaintiff "shall further®*. nonresident motorist, 48 A.L.Ri2d 1283, 
show in his complaint or by affidavit" that a defendant Statute providing for constructive substituted service of 
was a nonresident owner or operator as contemplated by process on nonresident motorist as applicable where ac- 
this section at the time of the accident or collision, The cident occurs when motor vehicle or the person injured or 
complaint cannot simply state that the defendants were property damaged was not on highway, 73 A.L.R.2d 1351. 


nonresidents. St. Paul Fire & Marine Ins. Co. v, Rutledge, 61 C.J.S. Motor Vehicles § 502. 
1961-NMSC-024, 68 N.M, 140,359 P,2d.767;, ' 


66-5-104. [Procedure in action against nonresident owner or operator.] 


The manner of procuring and serving process in any cause, brought pursuant to the prececing 
section [66-5-108 NMSA 1978], shall be as follows, to wit: : 

The plaintiff shall file a verified complaint in one of the district courts of the state, showing a 
cause of action against the defendant, or his executor, administrator or personal representative, 
of the class contemplated in Section one (66-5-103 NMSA 1978) hereof; and shall further show in 
said complaint, or by affidavit, to the satisfaction of the judge of said court, that the defendant, or 
his executor, administrator or personal representative, is one of the persons contemplated in Sec- 
tion one (66-5-103 NMSA 1978), and the residence of said defendant, or his executor, administra- 
tor or personal representative, and a description of the car, or motor vehicle, claimed to have been 
operated by the said defendant, or his agent, as near as the same can reasonably be ascertained by 
the plaintiff} and the time, place and nature of such accident, or injury. Upon such showing being 
made, the judge shall make an order, directing that service of process be made on the defendant, 
or his executor, administrator or personal representative, as provided in Section one (66-5-103 
NMSA 1978) hereof; and, also, that a copy of the process, and complaint, and of said order, and a 
notice that the same has been served upon the secretary of state, pursuant to this act [(66-5-103, 
66-5-104 NMSA 1978)], be delivered to the defendant personally, or his executor, administrator or 
personal representative, without the state. Proof of such service shall be made by affidavit filed 
in said cause, and service shall be deemed complete thirty (30) days from the date such personal 
service is made on the defendant, or his. executor, administrator or personal representative. _., 

The court in which the action is pending shall, upon affidavit submitted upon behalf of the defen- 
dant, or his executor, administrator or personal representative, grant such additional time to answer, 
or continuances, as shall be reasonably necessary to allow defendant, or his executor, administrator or 
personal representative, full epyrenineg to plead ang Sab for the trial of the said cause, 


History: Laws 1931, ch. ‘127, § 2; 1941 neg s 68- When nonresident pcovintind inapplicable. — Ser- 


1004; Laws 1958, ch. 146, § 2; 1953 Comp., § 64-24-4; vice of process on New; Mexico driver by serving a copy 
recompiled as 1953 Comp., § 64-5-104, by Laws 1978, of the summons, complaint and court order upon the 
ch. 35, § 276. driver by an Arizona sheriff was valid under Section 38- 
Cross references. — For process against foreign cor- 1-16 NMSA 1978 concerning personal service out of state, 
porations, see 38-1-6 NMSA 1978, . where the driver was completely apprised ofthe case 
against him, even though plaintiff apparently thought 
ANNOTATIONS at the time that service must be obtained under the non- 
"Nonresident", — Intent. of the legislature in. write resident motorist provisions (this section and Section 66- 
ing Section 66-5-103, NMSA 1978 and this section was to 5-104 NMSA"'1978),' Crawford 'v ‘Refiners "Coop: Ass'n, 
have the word "nonresident" include every nonresident 1962-NMSC-181)71\N.Mi'1, 875 P.2d 212. 
whether a corporation or an individual. Crawford v. Refin- Service upon director of dissolved corporation in 
ers Coop, Ass'n, 1962-NMSC-131, 71 N.M. 1, 376 P.2d 212. Arizona is sufficient under New Mexico law; and it is not 
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necessary that service be made in the state of incorpora- 
tion. Crawford v. Refiners Coop. Ass'n, 1962-NMSC-131, 
71 N.M. 1, 375 P.2d 212. 

To confer jurisdiction under Section 66-5-103 
NMSA 1978 and this section not only must a cause of 
action be stated in a complaint but a plaintiff "shall further 
show in his complaint or by affidavit" that a defendant was 
a nonresident owner or operator as contemplated by Sec- 
tion 66-5-103 NMSA 1978 at the time of the accident or 
collision. The complaint cannot simply state that the defen- 
dants were nonresidents. St. Paul Fire & Marine Ins. Co. v. 
Rutledge, 1961-NMSC-024, 68 N.M. 140, 359 P.2d 767. 

Notice of service of process on secretary must 
be given. — The clause "notice that the same have [has] 
been served upon the secretary of state" refers to what is 
therefore directed to be served upon the'secretary of state, 
that is "process." State ex rel. Dresden v. District Court, 
1941-NMSC-013, 45 N.M. 119, 112 P.2d 506. 

Notice of service of court's order need not be given. 
— It is not necessary that a copy of the court's order be 
served on the secretary of state, and that notice be delivered 
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to the defendant personally that such copy has been served 
upon the secretary of state. State ex rel. Dresden v. District 
Court, 1941-NMSC-013, 45 N.M. 119, 112 P.2d 506. 

Action between nonresidents to recover damages 
for wrongful death is transitory in character and may 
be brought and tried in any county in the state, so that 
prohibition -will not lie to restrain district court of a county 
other than that in which the accident took place from go- 
ing forward with the case, State ex rel, Appelby v. District 
Court, 1942-NMSC-046, 46 N.M. 376, 129 P.2d 338. 

Secretary of state may not charge a fee where ser- 
vice of process on nonresident operators of motor vehicles 
is made upon him. 1935-36 Op. Att'y Gen. 36-1365. 

Law reviews. — For comment on service on nonresi- 
dents in other contexts, see Melfi v. Goodman, ‘69 N.M. 
488, 368 P.2d 582 (1962); JH. Silversmith, Inc. v. Keeter, 
72 N.M, 246, 382 P.2d 720 (1963), see 3 Nat. Resources J. 
348 (1963), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. 
Jur, 2d Automobiles and Highway Traffic §§ 952 to 976. 

61 C.J.S. Motor Vehicles § 502(5). 


PART 3 
FINANCIAL RESPONSIBILITY ty 


66-5-201. Short title. 


Sections 66-5- 201 through 66-5-239 NMSA 1978 may be cited as the "Mandatory Financial Re- 


sponsibility Act". 


History: 1953 Comp., § 64-5-201, enacted by Laws 
1978, ch. 35, § 277; 1983, ch. 318, § 1. 

Cross references. — For provisions relating to opera- 
tor's and chauffeur's licenses, see 66-5-1.1 NMSA 1978 et 
seq. 

Compiler's notes. — Many of the following cases and 
opinions were decided under former law. 


| ANNOTATIONS 
I. GENERAL CONSIDERATION. 
Il. ISSUANCE OF POLICIES. 


III. COVERAGE AND EXCLUSIONS. 
I, GENERAL CONSIDERATION, 


Scope of act's influence. — The Financial Respon- 
sibility Act, Sections 64-24-42 to 64-24-104, 1953 Comp. 
(similar. to Sections 66-5-201 to 66-5-289 NMSA 1978), 
does not undertake to exert any statutory influence or 
compulsion upon all motorists to have and maintain proof 
of financial responsibility in compliance with its provi- 
sions. Its statutory influence or compulsion is exerted 
only upon motorists who have been involved in accidents 
or who fail to pay judgments rendered against them for 
damages resulting from the use and operation of motor 
vehicles, And it exerts influence or compulsion upon such 
motorists by denying to them driving privileges, registra- 
tion certificates or plates unless and until they have and 
maintain such proof of financial responsibility. Farmers 
Ins. Exch. v. Ledesma, 214 F.2d 495 (10th Cir. 1954), 

Liberal construction, — The purpose of the Mo- 
tor Vehicle Safety Responsibility Law, Sections 64-24-42 
to 64-24-104, 1953 Comp, (similar to Sections 66-5-201 
to 66-5-239 NMSA 1978), is to provide protection to the 
public from injury and damage resulting from the opera- 
tion of motor vehicles upon the public highways, The in- 
tended beneficiaries are the members of the general pub- 
lic who may be injured in automobile accidents. The act 
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represents the considered public policy of the state, and 
it should be given a liberal construction to accomplish the 
intended objective. Farmers Ins, Exch. v. Ledesma, 214 
F.2d 495 (10th Cir. 1954). 

Duty to settle. — Finding against a third-party individ- 
ual in her action against defendants' insurer was proper 
where the New Mexico Mandatory Financial Responsibil- 
ity Act did not impose a duty to settle on the part of the 
insurer; however, such a claim existed under the unfair 
claims practices provisions of the Insurance Code. Hovet v, 
Lujan, 2008-NMCA-061, 133 N.M.'611, 66 P.3d 980, aff'd 
sub nom. Hovet v. ‘Allstate Ins. Co., 2004- NMSC- 010, 135 
N.M. 397, 89 P.8d 69. 

Uninsured motorist statutes attempt to have in- 
surance coverage always available, — Uninsured 
motorist statutes direct that automobile liability policies 
include coverage for damages caused by uninsured mo- 
torists, unless rejected by the insured, and are intended 
to eliminate circumstances where the indemnification of 
an innocent person involved in an automobile accident 
depends on the chance whether the negligent party was 
insured or not. American Mut. Ins. Co. v. Romero, 428 Fi2d 
870 (10th Cir, 1970). 

Limitation of insurance clause given effect when 
clear and unambiguous. — Where a trucking com- 
pany's insurance policy covered each of its tractors and 
trailers, and where a tractor-trailer rig insured under the 
policy was involved in a single accident, the policy dec- 
laration, which stated that regardless of the number of 
covered "autos" or vehicles involved in the accident, the 
most that would be paid for any one accident was the limit 
of insurance for liability coverage shown in the declara- 
tions page set at $1,000,000, the policy was clear that the 
insurer intended its $1,000,000 each accident limitation 
to apply regardless of the number of covered vehicles that 
were involved in the accident. Lucero v. Northland Ins. 
Co., 2015-NMSC-011, rev'g 2014-NMCA-055, 326 P.3d 42. 
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.Stacking precludes the aggregation of coverages 
applicable to vehicles not involved in the accident 
in question. — Stacking does not apply to covered ve- 
hicles that are both involved inwan accident, Lucero v. 
Northland Inc. Co., 2014-NMCA-055, cert, granted, 
2014-NMCERT-005, 

Aggregation of coverages did not involve stacking. 
— Where a tractor anda trailer were negligently oper- 
ated by the insured's employee and collided with a vehicle 
driven by plaintiff; the insured's insurance policy provided 
one million dollars in coverage for each covered vehicle; 
the tractor and trailer were separately covered vehicles; 
an anti-stacking clause of the policy provided that regard- 
less of the number of covered vehicles, premiums paid jor 
vehicles involved in an accident, the total of all damages 
combined resulting from one accident was:one million dol- 
lars; and defendant claimed that the anti-stacking clause 
precluded the payment of one million dollars for each 
covered vehicle involved’in the accident, defendant's lim- 
its of liability were two million dollars because the anti- 
stacking clause did not apply to covered vehicles that were 
both involved in an accident, Lucero v. Northland Inc. Co., 
2014-NMCA-055, cert. granted, 2014-NMCERT-005, 

Ambiguity in policy was resolved in favor of the in- 
sured. — Where a tractor and a trailer were negligently op- 
erated by the insured's employee and collided’ with a vehicle 
driven by plaintiff; the insured's insurance policy provided 
one million dollars in coverage for each covered vehicle; the 
tractor and trailer were separately covered vehicles; and 
the policy contained an anti-stacking clause which limited 
liability coverage to one million dollars for each accident, if 
the anti-stacking clause were read to preclude liability cov- 
erage on one of the covered vehicles involved in the acci- 
dent, the anti-stacking clause would conflict with the liabil- 
ity coverage provisions of the policy, creating an ambiguity 
in the policy that would be construed in favor of plaintiffs 
to give effect to the reasonable expectations of the insured 
that the policy provided one million dollars in liability coy- 
erage for each covered vehicle involved in an accident, even 
if it, was the same accident. Lucero v. Northland Inc. Co., 
2014-NMCA-055, cert. granted, 2014-NMCERT-005, 

Policy as proof of future financial responsibility. 
— Policy covering insurance for future constituted proof of 
driver's future financial responsibility necessary to his con- 
tinued operation of a vehicle. Larson.v. Occidental Fire & 
Cas. Co,, 1968-NMSC-160, 79 N.M. 562,446 P.2d.210, over- 
ruled on other grounds by Estep v. State, Farm Mut, Auto. 
Ins. Co,, 1985-NMSC-069, 108 N.M. 105, 703 P.2d 882. 

Applicable to uninsured coverage. — A driver ex- 
clusion agreement applies to uninsured motorist coverage 
as well as liability coverage. Moore v, State Farm Mut. 
Auto. Ins. Co., 1994-NMCA-165, 119 N.M. 122, 888 P.2d 
1004, cert. denied, 889 P.2d 203. 

No direct claim. — The Mandatory Financial Respon- 
sibility Act does not state that a person who suffers dam- 
ages has a direct claim against an insurance company. 
Little v. Gill, 2003-NMCA-103, 184 N.M. 321, 76 P.3d 639, 

Joinder of insurance company. — Under former Sec- 

tion 66-5-221. NMSA 1978 (repealed), accident victim could 
properly join insurance company as a defendant; an insur- 
ance company is a proper party defendant if (1) the coverage 
was mandated by law, (2) it benefits the public, and (3) no 
language of the law expresses an intent to deny joinder. Ras- 
kob v, Sanchez, 1998-NMSC-045, 126 N.M. 394, 970 P.2d 580. 

Absent clear language to the contrary from the leg- 
islature, the repeal of former 66-5-201 NMSA 1978 
does not negate the test set out in Raskob v, Sanchez, 
1998-NMSC-045, 126 N.M. 394, 970 P.2d 580, for joinder 
of an insurance company in an action arising out of an au- 
tomobile accident. Martinez v. Reid, 2002-NMSC-015, 132 
N.M. 237, 46 P.3d 1237. 

No intent in the law to deny joinder, — Where an ac- 
cident victim, who was injured in a traffic accident caused 
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by the driver of a commercial vehicle, brought an action 
against the driver of the commercial vehicle, an out-of-state 
resident, and sought to join the commercial driver's insurer, 
and where the insurer argued that joinder should not be 
allowed because commercial carriers are exempt from the 
New Mexico Financial Responsibility Act, 66-5-201 to 66-5- 
239 NMSA 1978, it was held that where insurance coverage 
is mandated by law for the benefit of the public, as it was in 
this case, and there is no language in the law expressing an 
intent, to deny joinder, generally the insurance company is 
a proper party. Thus, joinder will be permitted if the cover- 
age was mandated by law, it benefits the public, and no lan- 
guage of the law expresses an intent to deny joinder: Walker 
uv. Spina, 347 F.Supp.3d 868 (D. N.M. 2018), 

Uninsured motorist coverage under a newly ac: 
quired car provision. — Where the insured's insurance 
policy was ambiguous in regard to the limits. of coverage 
on a newly acquired car and the insured purchased a new 
car which became the named vehicle under the policy; 
the insured retained his old vehicle that was originally 
the named vehicle under the policy; the old vehicle was 
insured under the policy for a period of thirty days; the 
insured was killed in the new car within the thirty-day 
period, and the evidence established that the insured rea- 
sonably expected uninsured motorist coverage on the old 
vehicle to be Separate and apart from the coverage on the 
new car; the policy provided additional uninsured motor- 
ist coverage on the newly acquired car and that coverage 
could be stacked. Bird v. State Farm Mut. Auto. Ins. Co., 
2007-NMCA-088, 142 N,M. 346, 165 P.3d 343, cert. denied, 
2007-NMCERT-007, 142 N.M. 329, 165 P.3d 326. 

Policy complying with any state's responsibility 
laws effectively incorporates New Mexico's. — Where 
a motor vehicle liability insurance policy provided in clear 
terms that the insurance which it afforded shall comply 
with the provisions of the Motor Vehicle Financial Respon- 
sibility Law of any state or: province which shall be. appli- 
cable with respect to any such liability arising out of the 
ownership, maintenance or use of the automobile to the ex- 
tent of the coverage and limits of liability required by such 
law, but in no event in excess of the limits of liability stated 
in the policy, the pertinent provisions of the New Mexico 
Motor Vehicle Safety Responsibility Act, Sections 64-24-42 
to 64-42-104, 1953 Comp. (similar’to this part), were effec- 
tively incorporated into the policy and the liability of the 
insurer was the same as though the policy had been writ- 
ten under and in compliance with such act. Farmers Ins. 
Exch. v. Ledesma, 214 F.2d 495 (10th Cir. 1954). 

Legislative intent. — By enacting the financial respon- 
sibility laws, Sections 64-24-42 through 64-24-107, 1953 
Comp. (similar to 66-5-201 to.66-5-239 NMSA 1978), the 
legislature intended to eliminate the financially irresponsi- 
ble driver from the highways and to provide for the giving of 
security and proof of financial responsibility by owners and 
operators of motor vehicles. 1969 Op. Att'y Gen. No, 69-119. 


II. ISSUANCE OF POLICIES, 


The obligation to deal fairly and honestly rests 
equally upon the insurer and the insured. Modisette v. 
Foundation Reserve Ins. Co., Inc., 1967-NMSC-094, 77 
N.M. 661, 427 P.2d 21. 

An application for insurance is a mere offer or 
proposal for a contract of insurance. Before a contract of 
insurance is effected and any contractual relationship ex- 
ists between the parties, it is necessary that the application 
be accepted by the insurer, since insurance companies are 
not compelled to accept every application presented and 
may stipulate upon what terms and for what period of time 
the risk will be accepted. Modisette v. Foundation Reserve 
Ins, Co,, Inc., 1967-NMSC-094, 77 N.M. 661, 427 P.2d 21. 

‘Insurer has right to set up its own standards, to 
avail itself of its own experience and the experience of 
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others, to secure information from the applicant; and to 
rely upon the information furnished as true and to govern 
its actions accordingly. Modisette v. Foundation Reserve 
Ins. Co., Inc,, 1967-NMSC-094, 77. N.M. 661, 427 P.2d 21. 

Parties' intent irrelevant if misrepresentations 
made. — The general rule is that if misrepresentations 
be made, or information withheld, and such be material 
to the contract, then it makes no difference whether the 
party acted fraudulently, negligently or innocently. Modi- 
sette v. Foundation Reserve Ins. Co., Inc., 1967-NMSC-094, 
77 N.M. 661, 427.P.2d 21. 

A representation or concealment of a fact is mate- 
rial if it operates as‘an inducement to the insurer to enter 
into the contract, where, except for such inducement, it 
would not have done so, or would have charged a higher 
premium, Modisette v. Foundation Reserve Ins. Co., Inc., 
1967-NMSC-094, 77 N.M. 661, 427 P.2d 21, 

Agent's disregard of. information considered in 
determining issue of materiality. — Aside from any 
question which may be present as to the effect of the fail- 
ure of defendant's agent to make further inquiry to avoid 
being misled, the agent's disregard of the information 
that was given may properly be considered by the court in 
determining the issue of materiality and reliance, Tsosie 
v. Foundation Reserve Ins. Co., Inc., 1967-NMSC-095, 77 
N.M. 671, 427 P.2d 29. 

In absence of waiver, policy voided if withheld in- 
formation material. — If the information withheld: or 
the misrepresentations made were material, then insurer 
was entitled to void the policy, in the absence of waiver 
or estoppel. Modisette v. Foundation Reserve Ins. Co., Inc., 
1967-NMSC-094, 77 N.M. 661, 427 P.2d 21, 

Policy not cancelled for fraud if shown conduct 
would be unaltered. — When it is determined that the 
insurer's conduct would not have been altered in either ac- 
cepting the risk or in the premium that would have been 
charged, the conclusion follows that the policy should not 
be cancelled for fraud. Tsosie v. Foundation Reserve Ins. 
Co., Inc., 1967-NMSC-095, 77 N.M. 671, 427 P.2d 29. 


III, COVERAGE AND EXCLUSIONS. 


Applicability of initial permission rule. — An indi- 
vidual working in a business of servicing vehicles, having 
been given initial permission to use a covered vehicle, was 
not subject to an exclusion for persons using covered ve- 
hicles while in the business of servicing vehicles when an 
accident occurred while the individual was using the ve- 
hicle solely for personal reasons, Kitchens v. Houston Gen, 
Ins. Co,, 1995-NMSC-031, 119 N.M. 799, 896 P.2d 479, 

Coverage for subsequent permittees, — Coverage 
extends to any subsequent permittee operating an in- 
sured vehicle as long as the named insured has given his 
or her initial permission to use the vehicle. This coverage 
is mandated by the statutory omnibus clause notwith- 
standing violation of the named insured's restriction on 
second permittees. United Servs, Auto, Ass'n v. National 
Farmers Union Prop. & Cas., 1995-NMSC-014, 119 N.M. 
397, 891 P.2d 538. 

Scope of coverage provided by omni bol clause. — 
The omnibus clause of an insurer's liability policy must 
provide coverage to any person using the insured vehicle 
with the owner's consent, without regard to any restric- 
tions or understanding between the parties on the par- 
ticular use for which the permission was given. Allstate 
Ins. Co. v. Jensen, 1990-NMSC-009, 109 N.M. 584, 788 P.2d 
340; Kitchens v. Houston Gen. Ins. Co., 1995-NMSC-031, 
119 N.M. 799, 896 P.2d 479, 

Scope of coverage provided by omnibus clause. 
— A policy's omnibus clause may not be more restrictive 
of coverage than. the statutory omnibus clause. United 
Servs. Auto, Ass'n v. National Farmers Union Prop, & Cas., 
1995-NMSC-014, 119 N.M. 397, 891 P.2d 538, 
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Coverage for punitive damages not required. — 
New Mexico's mandatory liability insurance law does not re- 
quire coverage for punitive damages because its intent was 
only to require drivers to demonstrate a minimal amount 
of financial responsibility asa condition for driving in'the 
state. State Farm Mut. Auto. Ins, Co. v. Progressive Specialty 
Ins. Co,, 2001-NMCA-101, 131 N.M. 304, 35 P.3d 309. 

Application of proration among several policies 
is not contrary to the statutory provisions for minimum 
coverage and is different from a policy provision for a dol- 
lar for dollar reduction of coverage. Am. Mut. Ins. Co. v. 
Romero, 428 F.2d 870 (10th Cir. 1970). 

Financial Responsibility Law was not applicable 
to insurance provisions under a car rental agree- 
ment’ which had \the effect of excluding drivers under 
the age of 21 years from coverage. Peterson v. Romero, 
1975-NMCA-127, 88 N.M.'4838, 542 P.2d 434. 

Third: party not insured if:loan violates long- 
standing family prohibition. — Where father, owner of 
car, loaned car to. son who loaned car to friend in violation 
of long-standing family prohibition, there was no implied 
or express permission as required by Section 64-24-87, 
1953 Comp. (similar to this section), and third person was 
not insured when involved.in car accident; Western Cas. & 
Sur, Co. v. Grice, 422 F.2d°921 (10th Cir, 1970). . 

Coverage limits when insured operates non- 
owned vehicle. — No New Mexico statute, including 
the Mandatory Financial Responsibility Act, requires ag- 
gregation of liability coverage limits; when) the insured 
is operating a non-owned vehicle. Slack v, Robinson, 
2003-NMCA-0838, 184 'N.M. 6, 71 Ped 514, cert. quashed, 
135:N.M; 321, 88 P.3d 263 (2004). 

No physical contract exclusion unenforceable. — 
The exclusion of uninsured motorist coverage in a Texas 
insurance policy for accidents not involving physical 
contact between the covered and the uninsured vehicle 
violates New Mexico's public policy of protecting accident 
victims ‘and will not be enforced in New Mexico. Demir v, 
Farmers Texas County Mut. Ins. Co., 2006-NMCA-091, 140 
N.M. 162, 140 P.3d 1111, 

Exclusion endorsement signed by all named in- 
sureds. — A driver's exclusion endorsement that does not 
bear the signatures of all named insureds is ineffective 
under this part. Tafoya v. Western Farm Bureau Ins. Co., 
1994-NMSC-035, 117 N.M. 385, 872 P.2d 358. 

Insured and ‘household exclusions invalid. — In- 
sured and household ‘exclusions contained: in motor ve- 
hiclesliability. policies are: contrary to public: policy and 
are, therefore, invalid exclusions. Estep v. State Farm 
Mut. Auto. Ins, Co., 1985-NMSC-069, 103 N.M. 105, 703 
P.2d 882 (1985); State Farm Mut: Auto. Ins. Co, v. Ballard, 
2002-NMSC-030, 182:N.M..696,:'54 P.3d 537. 

Coverage for domestic partners. — Because there is 
no express statutory language or indication of legislative 
intent in New Mexico that domestic partners must be in- 
cluded in the definition of "family member" for purposes of 
automobile insurance coverage, excluding domestic part- 
ners from the definition of "family member" is not invalid 
as contrary to the public policy of the state of New Mexico. 
Hartford Ins, Co. v, Cline, 2006-NMSC-033, 140 .N.M. 16, 
139 P.3d 176. 

Law reviews. — For comment, "A Third-Party Claim- 
ant Becomes an Insured: Hovet v. Allstate and the Ex- 


» ‘panding Right to Sue Under. New’ Mexico's Insurance 


Code," see 35 N.M. L. Rev, 651 (2005). 

Am. Jur. 2d, A.L.R. and C.J.S. references: — 7 Am. 
Jur, 2d Automobile Insurance §§ 20 to 40; 7A Am. Jur, 2d 
Automobiles and Highway Traffic §§ 156 to 160. 

Liability of insurer under compulsory statutory vehicle 
liability policy, to injured third persons, notwithstanding 
insured's failure to comply with policy conditions, as mea- 


* sured by policy limits or by limits of Motor Vehicle Finan- 
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Trailers as affecting automobile insurance, 31 A.L.R.2d in failure to pay, or delay in paying, insured's claim — par- 
298, 65 A.L.R.8d 804. ticular conduct of insurer. 115 A.L.R.5th 589. 

Failure to give notice, or other lack of cooperation by What constitutes bad faith on part of insurer rendering 
insured, as defense to action against compulsory liability it liable for statutory penalty imposed for bad faith in fail- 
insurer by injured member of public, 31:A.L.R.2d 645. ure to pay, or delay in paying, insured's claim — particular 

Validity of Motor Vehicle Financial Responsibility Act, grounds for denial of claim: matters relating to policy. 116 
35 A.L.R.2d 1011, 2 A.L.R.5th 725. A.L.R.5th247. 

Operator's: liability policy issued in compliance with fi- What constitutes bad faith on part of insurer rendering 
nancial responsibility statute, 88 A.L.R.2d 995. it liable for statutory penalty imposed for bad faith in fail- 

Policy provision extending coverage to comply with Fi- ure to pay, or delay in paying, insured's claim — particular 
nancial Responsibility Act as applicable to insured's first grounds for denial of claim: risks, causes and extent of 
accident, 8 A.L.R.3d 388. laoss, injury, disability or death. 123 A.L.R.5th 259. 

- Temporary automobile insurance pending issuance. of Conduct or inaction by insurer constituting waiver of, 
policy, 12 A.L.R.3d 1304, . or creating estoppel to assert, right of subrogation, 125 

Cancellation of compulsory or imaticial Fodpoieibllieg! A.L.R.5th 1: 
automobile insurance, 44. A.L.R.4th 13. Conduct or inaction by insurer constituting waiver or, 

60 C.J.S. Motor Vehicles §§ 110, 111. : or creating estoppel to assert, defense of consent to settle 

Conflicts of laws in determination of coverage Shavlik au- provision under insurance policy. 16 A.L.R.6th 491. 


tomobile liability insurance policy. 110 A.L.R.5th 465, 
What constitutes bad faith on part of insurer render- 
ing it liable for statutory penalty imposed for bad faith 


66-5-201.1. Purpose. 


The legislature is aware that motor vehicle accidents in. New Mexico can result in catastrophic 
financial hardship. The purpose of the Mandatory Financial Responsibility Act is to require resi- 
dents of New Mexico who own and operate motor vehicles upon the highways of the state either to 
have the ability to respond in damages to accidents arising out of the use and operation of a motor 
vehicle or to obtain a motor vehicle lbaglering policy. | 


History: Laws 1983, ch, 318, § 2; 1998, ch. 34, § 4. this state. Nothing in the overall statutory scheme indi- 


The 1998 amendment, ‘effective July 1, 1998, ‘deleted cates that the legislature intended to. mandate broader 
"the state of" preceding "New Mexico" in two places; de- geographical coverage for uninsured motorist coverage 
leted "and encourage" following "require"; and inserted than for other types of coverage. Dominguez v, Dairyland 
"either" and substituted “or to obtain a motor vehicle Ins, Co., 1997-NMCA-065,. 123 N.M. 448, 942 P.2d 191, 
insurance policy" for "it is the intent that the risks and cert. denied, 123 N.M. 446, 942 P.2d 189. 
financial burdens of motor vehicle accidents be equitably Purpose of the act. — This section reflects the view 
distributed among all owners and opeartors of motor ve- that the required automobile liability insurance is for the 
hicles within the state". benefit of the public generally, innocent victims of auto- 

| mobile accidents, as well as the insured, Allstate Ins. Co. 
ANNOTATIONS v. Jensen, 1990-NMSC-009, 109 N.M, 584, 788 P.2d 340. 

The Mandatory Financial Responsibility Act does Legislative intent. — By enacting the financial re- 
not render a vabibske owner ‘riveitlonialy lisble for in- sponsibility laws, Sections 64-24-42 through 64-24-107, 
juries caused by the owner's vehicle when driven 1953 Comp. (similar to 66-5-201 to 66-5-239 NMSA 1978), 
by another. Maya v. GMC Corp., 953 F.Supp. 1245 the legislature intended to eliminate the financially ir- 
(D.N.M. 1998). responsible driver from the highways and to provide for 

Geographical coverage. — The Mandatory Financial the giving of security and proof of financial responsibility 


by owners and operators of motor vehicles, 1969 Op. Att'y 


bili il t 
Responsibility Act was primarily adopted in response to Gen, No, 69-119. 


the legislative concern about motor vehicle accidents in 


66-5-202. Repealed. 


Repeals. — Laws 1990, ch. 120, § 45 repealed 66- provisions of former section, see the 1989 NMSA 1978 on 
5-202 NMSA 1978, as enacted by Laws 1978, ch. 35, NMOneSource.com. For present comparable provisions, 
§ 278, relating to definitions, effective July 1, 1990. For see 66-1-4.1 to 66-1-4.20 NMSA 1978. 


66-5-203. Director to administer act. 


The director shall: 

A. administer and enforce the provisions of the Mandatory Financial ancl pest eae Act and 
may make rules and regulations necessary for its administration; 

B. receive and consider any pertinent information upon request of persons aggrieved by his 
orders or acts under any of the provisions of the Mandatory Financial Responsibility Act; and 
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C... prescribe and provide suitable forms requisite or deemed necessary for the purposes of the 
Mandatory Financial Responsibility Act. 


History: 1953 Comp.,, § 64-5-203, enacted by Laws. 
1978, ch. 35, § 279; 1983, ch. 318, § 4. 


66-5-204. Administrative and court review. 


An owner of a motor vehicle registered in New Mexico who is aggrieved by. the decision of the 
secretary made under the provisions of the Mandatory Financial Responsibility Act may appeal to 
the administrative hearings office for a hearing to be held within twenty days after the receipt by 
the administrative hearings office of the appeal. A person who continues to be aggrieved after the 
decision made by the hearing officer may appeal that seeasierbit in the district court pursuant to the 
provisions of Section 39-3-1.1 NMSA 1978. 


. History: 1978 Comp., § 66-5-204, enacted by Laws "administrative’ heasiirigs office", and..after "continues", 
1983, ch. 318, § 5; 1998, ch. 55, § 79; 1999, ch. 265, § 80; added "to be". 
2015, ch. 78, § 32. The 1999 pe romfetemal effective July 1, 1999, substi- 
Repeals and reenactments. — Laws 1983, ch. 318, tuted "secretary" for "director", "department" for "divi- 
§ 5, repealed former 66-5-204 NMSA, 1978, relating to sion", and "Section 39-3-1.1" for "Section 12-8A-1". 
court review of orders or acts of the director of the motor The 1998 amendment, effective September 1, 1998, 
vehicle division, and enacted the above section. rewrote the second and third sentences and made minor 
Cross references. — For appeal of final decisions by stylistic changes throughout the section. 
agencies to district court, see 39-3-1.1 NMSA 1978, 
For procedures governing administrative appeals to the ANNOTATIONS 


district court, see Rule 1-074 NMRA. 

The 2015 amendment, effective July 1, 2015, au- 
thorized the owner of a motor vehicle registered in New 
Mexico who is aggrieved by the decision of the secretary 
made under the provisions of the Mandatory Financial 
Responsibility Act to appeal to the administrative hear- such proof could be required, without a hearing to avoid 
ings office; after appeal to the 3 deleted "hearing officer suspension, following an accident; the judicial review pro- 
of the department and added administrative hearings vided for in Section 64-24-44, 1953:Comp. (similar to this 
office", after "twenty days", deleted "of" and added "after", section), was adequate to assure compliance with the law 
after "receipt by the", deleted "department" and added by the administrative officials. Quetawki v. Prentice, 303 

F. Supp. 737 (D.N.M..1968). 


Review under former law. — Since the state has 
a legitimate interest in protecting the users of its high- 
ways by placing reasonable restrictions upon the driving 
privilege, the concept of requiring proof of financial re- 
sponsibility from licensees was clearly constitutional, and 


66-5-205. Vehicle must be rad or owner must have evidence of 
financial responsibility; penalties. 


‘A. No owner shall permit the operation of an uninsured motor vehicle, or a motor vehicle for 
which evidence of financial responsibility as was affirmed to the department is not currently valid, 
upon the streets or highways of New Mexico unless the vehicle is specifically exempted from the 
provisions of the Mandatory Financial Responsibility Act. 

B. No person shall drive an uninsured motor vehicle, or a motor vehicle for which aviderice of 
financial responsibility as was affirmed to the department is not currently valid, upon the streets 
or highways of New Mexico unless the person is specifically exempted from the provisions of the 
Mandatory Financial Responsibility Act. 

C. For the purposes of the Mandatory Financial Responsibility Act, "uninsured motor vehicle" 
means a motor vehicle for which a motor vehicle insurance policy meeting the requirements of the 
laws of New Mexico and of the secretary, or a surety bond or evidence eh a sufficient cash deposit 
with'the state treasurer, is not in effect. 

D. The provisions of the Mandatory Financial Responsibility Act requiring the deposit of evi- 
dence of financial responsibility as provided in Section 66-5-218 NMSA 1978, subject to certain 
exemptions, may apply with respect to persons who have been convicted of or forfeited bail for 
certain offenses under motor vehicle laws or' who have failed to pay judgments or written settle- 
ment agreements upon causes of action arising out of ownership, maintenance or use of vehicles of 
a type subject to registration under the laws of New Mexico, 
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66-5-205,1 


MOTOR VEHICLES 


66-5-205.1 


KE. Any person who violates the provisions of this section is guilty of a ee as pro- 


vided in Section 66-8-7 NMSA 1978. 


F. A person charged with violating the provisions of this section abel not be pongictad if the 
person seg ahaa in court, evidence of financial responsibility valid at the time of issuance of the 


citation. 


History: 1978 Comp., § 66-5-205, enacted by Laws 
1983, ch. 818, § 6; 1991, ch. 192, § 2; 1998, ch, 34, § 5; 
2013, ch. 204, § 4. 

Repeals and reenactments. — Laws 1983, ch. 318, 
§ 6, repealed former 66-5-205 NMSA 1978; relating to ap- 
plication. of the provisions of the Financial Responsibility 
Act, and enacted the above section. 

The 2013 amendment, effective July 1, 2013, provided 
that a person cited for no insurance shall not be convicted 
if the person produces evidence of compliance in court; in 
Subsection C, after "secretary", added "or a surety bond or 
evidence of a sufficient cash deposit with the state trea- 
surer" and after "is not in effect", deleted "ora surety bond 
or evidence of a sufficient cash deposit with the state trea- 
surer"; in Subsection E, after "misdemeanor", deleted "and 
upon conviction shall be sentence toa fine not to exceed 
three hundred dollars ($800)" and added’"as provided in 
Section 66-8-7 NMSA 1978"; and:added Subsection F. 

‘The 1998 amendment, effective'July 1; 1998, in Sub- 
sections A and B, substituted "department" for "division" 
and in Subsection C, substituted "insurance" for "liability 
policy or a certified motor vehicle liability" and "secretary" 
for "director", 

The 1991. amendment, effective June 14, 1991, added 
"penalties" at,the end of the catchline and added Subsec- 
tion EK, 


ANNOTATIONS 
A state may require insurance as‘a precondition 
to issuance of a license; and consequently, sa env 


entailed in posting security after an accident is equally le- 
gitimate and does not discriminate against the poor with- 
out rational justification. Trujillo v. DeBaca, 320 F, Supp. 
1038 (D.N.M. 1970). . 

Unknown liability insurance compliance status 
provides reasonable, suspicion to make investiga- 
tory stop. — Where police officer, on routine patrol, en- 
tered the license plate number of the vehicle defendant 
was driving into the patrol car's’ mobile data ‘terminal, 
which remotely accesses records maintained by the motor 
vehicle department regarding the insurance compliance 
status of vehicles registered in New Mexico, and where 
the query returned a result indicating that the compli- 
ance status of the vehicle was unknown, there was a rea- 
sonable basis for suspecting that defendant's vehicle was 
probably uninsured in violation: of 66-5-205(B)*NMSA 
1978, and'therefore the officer had reasonable suspicion to 
stop defendant's vehicle. State v, Yazzie, 2016-NMSC-026, 
rev'g 2014-NMCA-108, 336 P.3d 984. 

Law reviews. — For note, “Negligent Failure of an In- 
surer to Settle a Claim - New Mexico Does Not Recognize 
This Cause of Action; Ambassador Insurance Company 
v. St. Paul Fire & Marine Insurance Company," see 17 
N.M.L, Rev. 197 (1987). 

Am, Jur, 2d, A.L.R. and C. IS. references. — Com- 
bining or "stacking’ uninsured motorist coverages pro- 


-vided in policies issued by different i insurers to different 


rs a 28 A.L.R. 4th 362, 


66- 5-205.1. Uninsured motorist citation; Poceairorieniter to be followed 
at time of accident; subsequent procedures; i insurer 
notification requirements; suspension procedures. 


A. When a law enforcement officer issues a driver who is A & in an accident a citation 
for failure to comply with the provisions of the Mandatory Financial esp tiatha lity Act [66-5-201 
NMSA 1978], the law enforcement officer shall at the same time: 

(1). issue to the driver cited a temporary operation sticker, valid for thirty days after the 
date the sticker is issued, and forward by mail or delivery to the department a duplicate of tive is- 


sued sticker; and 


(2): remove the rpc plate from the vehicle and send it with the chuiiicate of the sticker 
to the department or, if it cannot -be,removed, permanently deface the plate. 


B. The department shall return or replace, in its discretion, a license plate removed anette 
the provisions of Paragraph (2) of Subsection A of this section or replace a license plate defaced 
under that paragraph when the person cited forfailure to comply with the provisions of the 
Mandatory Financial Responsibility Act furnishes proof of compliance to the department and 
pays to the division a reinstatement fee of twenty-five dollars ($25.00). If a person to whom the 
temporary operation sticker is issued furnishes to the department, within fifteen days after the 
issuance of the sticker, evidence of financial responsibility in compliance with the Mandatory 
Financial. Responsibility Act and in effect on the date and at the time of the issuance of the 
sticker, the department shall replace or return the license plate and waive the twenty-five dollar 
($25.00) reinstatement fee, 

C. The secretary shall adopt and promulgate rales: sy the rie cer use of the mec 
required to be issued under Subsection A of this section. 
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D. The secretary shall adopt and promulgate rules requiring insurance carriers to report can- 
celed, terminated and newly issued motor vehicle insurance policies each month to the depart- 
ment. Information pertaining to each motor vehicle shall be made a part of that vehicle file for one 
year. 

E. Within ten days of notification by the insurance carrier of a termination or cancellation of a 
motor vehicle insurance policy, the department’shall demand satisfactory evidence from the owner 
of the motor vehicle that he meets the requirements of the Mandatory Financial Responsibility 
Act. Failure to provide evidence of financial FeapOLAbeeey within twenty days after the depart- 
ment has mailed its demand for proof: 

(1) constitutes reasonable grounds to believe that'a person is ighoiitis a motor vehicle in 
violation of the provisions of Section 66-5-205 NMSA 1978; and | 

(2). requires the department to suspend the person's saepagaeni as provided in Section 66- 
5-236 NMSA 1978. 

F, The department shall notify the superintendent of i insurance if an insurance carrier fails to 
provide monthly reports to the department regarding motor vehicle insurance policy information 
as required by Subsection D of this section. 


History: Laws 1989, ch. 214, § 1; 1998, ch. 34, § 6; for "regulations" in Subsection C; in Subsection D, substi- 


1999, ch. 145, § 1; 2001, ch. 229, § 1. tuted "shall" for "may" and "rules" for "regulations" in the 
The 2001 amendment, effective July 1, 2001, inserted first sentence and deleted the former last sentence which 
the provision that newly issued motor vehicle insurance read: "Notification of termination or cancellation made 
policies be reported to the department in Subsection D; under such a regulation is not grounds for revocation of 
and substituted "monthly reports to the department re- the motor vehicle registration";.and added Subsections E 
garding motor vehicle insurance policy information" for and F. 
"notification of cancellation or terminations" in Subsec- The 1998 amendment, effective July 1, 1998, substi- 
tion F. tuted "department" for "division" throughout the section; 
The 1999 amendment, effective June 18, 1999, added in Subsections C and D substituted "secretary" for "direc- 
"insurer notification requirements; suspension proce- tor" and, also, in Subsection D, substituted "insurance" for 
dures" in the section heading, deleted "personally" fol- ~ "liability policy or certified motor vehicle liability" follow- 
lowing “officer shall" in Subsection A; substituted "rules" ing "motor vehicle" in the first sentence. 


66-5-205.2. Repealed. 


Repeals. — Laws 1991, ch. 174, § 1 repealed 66-5- procedures for reporting possible claim, effective June 14, 


205.2 NMSA 1978, as enacted by Laws 1989, ch. 214, § 2, 1991, For provisions of former section, see the 1990 NMSA 
relating to uninsured motorist involved in accident and 1978 on NMOneSource.com. 


66-5-205.3. Motor vehicle insurance policy; procedures. 


A. A motor vehicle insurance policy shall: 

(1) designate by explicit description or by appropriate reference all motor vehicles to which 
coverage is to be granted; and 

(2) insure the person named in the policy and a person using any such motor vehicle with 
the express or implied permission of the named insured against loss from the liability imposed by 
law for damages arising out of the ownership, maintenance or use of the motor vehicle within a 
jurisdiction, subject to the requirement to provide evidence of financial responsibility pursuant to 
the Mandatory Financial Responsibility Act [66-5-201 through 66-5-239 NMSA 1978]. 

B. A motor vehicle insurance policy shall insure a person named as insured against loss from 
the liability imposed upon the person by law for damages arising out of the use; with the express or 
implied permission of the owner or person in lawful possession, of a motor.vehicle that the insured 
person does not own. The policy shall insure the person within the same territorial limits and in 
compliance with the requirement of evidence of financial responsibility as set forth in the Manda- 
tory Financial Responsibility Act with respect to a‘motor vehicle insurance policy. A motor vehicle 
liability policy in which the described vehicle is a private passenger car is not required to provide 
liability insurance coverage for a non-owned truck tractor designed to pull a trailer or semitrailer. 

C.. Permitted exceptions to coverage otherwise required by Subsections A and B of this section 
may include the following if excluded by the motor vehicle insurance policy: 

(1) an automobile business exclusion; 
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(2) afurnished for regular use exclusion; | 

(3). a vehicle rented for business use exclusion if the exclusion i is edutachete in the motor 
vehicle insurance policy and is enforceable; 

(4) an exclusion for any liability of the United States cat nacie or its pee when the 
provisions of the Federal Tort Claims Act apply; 

(5) an exclusion for liability of the insured under any workers’ compensation law; 

(6) an exclusion for. damages to property owned by, rented to, in the charge of or trans- 
ported by an insured; provided, however, that this exclusion shall notiapply to Ueniices toa resi- 
dence or private garage rented by an insured; and 

(7) an exclusion to apply when.a vehicle is rented to nivel or used to carry persons for a 
charge, including when a vehicle is being used while logged on to a transportation network com- 
pany's digital network or while a driver provides a prearranged ride; provided, however, that this 
exclusion shall not apply to use on a shared expense basis. 

D. ‘The motor vehicle insurance policy shall state the name and address of the piste the cov- 
erage afforded by the policy, the premium charged, the policy period and the limits of liability. The 
policy shall also contain an agreement or endorsement that states that the insurance is: 

(1) provided in accordance with the coverage defined in the Mandatory Financial Respon- 
sibility Act regarding bodily injury and death or property damage or both; and 

(2) subject to all the provisions of that act. 

E, Every motor vehicle insurance policy shall be subject to the following provisions, which may 
be contained in the policy: 

(1) the policy may not be asirieatadh or annulled as to the liability of the insurance carrier 
with respect to the insurance required by the Mandatory Financial Responsibility Act by an agree- 
ment between the insurance carrier and the insured after the occurrence of the injury or damage; 

(2) ‘the satisfaction by the insured of a judgment for injury or damage’shall not be a condi- 
tion precedent to the right or duty of the insurance carrier to pay on account of injury or damage; 

(8) the insurance carrier has the right to settle a claim covered by the policy. If the settle- 
ment is made in good faith, the amount of the settlement is deductible from the limits of liability 
specified in the Mandatory Financial Responsibility Act; and 

(4) the policy, the declarations page, the written application and a rider or an endorsement 
that does not conflict with the provisions of the Mandatory Financial Responsibility Act constitute 
the entire contract between the parties. 

F. A binder issued pending the issuance of a motor vehicle insurance policy is deemed to fulfill 
the requirements for the policy. 


History: Laws 2003, ch. 171, § 1; 2016, ch. 80, § 23. 

Cross references, — For the Federal Tort Claims Act, 
see 28 U.S.C. § 2671 et seq. 

The 2016 amendment, effective May 18, 2016, per- 
mitted a motor vehicle insurance exception to coverage 
when a vehicle is being used for a transportation network 
company; in Subsection C, Paragraph (7), after "to carry 
persons for a charge", added "including when a vehicle is 


being used while logged on to a transportation network ' 


company's digital network or while a driver provides a 
prearranged ride", 


ANNOTATIONS 


No direct claim. — The Mandatory Financial Respon- 
sibility Act does not state that'a person who suffers dam- 
ages has a direct claim against an insurance company. 


_ Little v. Gill, 2003-NMCA-103, 134 N.M, 321, 76 P.3d 639. 


Law reviews, — For comment, "A Third-Party Claim- 
ant Becomes an Insured: Hovet v. Allstate’ and the Ex- 
panding Right to Sue, Under New Mexico Insurance 
Code," see 35 N.M. L, Rev. 651 (2005). 


66-5-206. Registration without insurance or evidence of financial 
responsibility prohibited; suspension required. 


A. The department shall not issue or renew the registration for any motor vehicle not covered 


by a motor vehicle insurance policy or by evidence of financial responsibility currently valid meet- 
ing the requirements of the laws of New Mexico and of the shrogeens unless specifically ele 
from the Mandatory Financial Responsibility Act. 

B. Upon a showing by its records or other sufficient: evidence that the required insurance or 
evidence of financial responsibility has not. been provided or maintained for a motor ara the 
department shall suspend its registration of the motor vehicle. / 
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History: 1978 Comp., § 66-5-206, enacted by Laws f ANNOTATIONS 
1988, ch. 318, § 7; 1998, ch. 34, § 7. , ite : 
Recompilations. — Laws 1983, ch. 318, § 7, recom- Automatic suspension provisions constitutional. 
piled former 66-5-206 NMSA 1978, relating to the mean- — Provisions which provided for the automatic suspen- 
ing of "proof of financial responsibility for the future," ‘as sion of the license and vehicle registration of any person 
66-5-208'NMSA 1978, effective January 1, 1984. involved in an accident unless the person furnished proof 
The 1998 amendment, effective July 1, 1998, substi- of financial responsibility and deposited security with the 
tuted. "department" for "division" throughout the section; state's division of motor vehicles without a prior deter- 
and in Subsection A, substituted 'insurance" for liability mination of fault was not violative of due process of law 
policy or a certified motor vehicle;liability” following "a in violation of the Fourteenth Amendment to the United 
motor vehicle" and "secretary" for "director" near the end. States constitution but was a reasonable method of ad- 


vancing the legislative purpose, and could not‘be attacked 
for over-breadth. Trujillo v. DeBaca, 320 F. Supp. 1038 
(D.N.M. 1970). 


66-5- 207. Exempt motor vehicles. 


The following motor vehicles are axeiiash from the Maitaeatabys Financial Responsibility Act? 

A.» amotor vehicle owned by the United States Bpeatninert poy state or any political subdivi- 
sion.of a state; 

B. an implement of husbandry or an dciah motile Puan that i is only apeee Day operated 
on a highway; 

C. amotor vehicle operated upon a plehwey aoTy ih the purpose of prousite sane highway from 
one property to another; 

D. acommercial motor vehicle Panaterede or proportionally eet in this and any other ju- 
risdiction, provided:such motor vehicle is covered by a motor vehicle insurance policy or equivalent 
coverage or other form of financial gaan @ in aoa with the laws of any other jurisdic- 
tion in which it is registered; ) 

E. a motor vehicle approved as selfataniired by the superintendent of insurance pursuant to 
Section 66-5-207.1 NMSA 1978; and 

F,. any motor vehicle when the owner has submitted to’the department a signed statement, in 
the form prescribed by the department, declaring that the vehicle will not be operated on the atl 
ways of New Mexico and explaining the reasons therefor. 


History: 1978 Conn § 66-5-507, andere’ by Hawa requirements of the Mandatory Financial Responsibility 


1983, ch. 318, § 8; 1986, ch. 111, § 1; 1998, ch. 34, § 8. Act. Cordova v, Wolfel, 1995-NMSC-061, 120 N.M. 557, 
Recompilations. — Laws ‘1983, ch. 318, § 8, recom- 903 P.2d 1390. / 
piled former 66-5-207 NMSA 1978, relating to the mean- A regulation on the requirements for obtaining a certifi- 
ing of "judgment," as '66-5-209 NMSA 1978, effective Jan- cate of self-insurance stating that-car rental agreements 
uary 1, 1984. must provide that the lessor shall be primarily liable and 
The 1998 amendment, effective July 1, 1998, in Sub- that. the lessee shall be secondarily liable under the. Man- 
section D, substituted "insurance" for "ability policy or datory Financial Responsibility Act did not: make the Act 
certified motor vehicle liability" following "a motor ve- applicable to a self-insured car rental company, because 
hicle", inserted "equivalent coverage or" following "policy that interpretation would directly conflict with Subsection 
or"; in Subsection F, substituted "department" for "divi- E which explicitly exempts self-insured vehicles. Cordova 
sion" twice, and deleted "as may be" following "form"; and v, Wolfel, 1995-NMSC-061, 120 N.M..557, 903 P.2d 1390. 
made minor stylistic changes. Am. Jur. 2d, A.L.R. and CwJ.S, references. — 60 
ANNOTATIONS C.J,S8. Motor Vehidles §.111, | 


Self-insured car rental company exempt. — A 
self-insured car ibe company was not subject to the 


66- 5-207.1. Self-insurers. 


A. The superintendent bf insurance e shall issue a certificate of self-insurance to any applicant 
with motor vehicles registered in his name in this state, provided that the applicant has met the 
same criteria for self-insurance as set by the superintendent of insurance for workmen's compen- 
sation liability. 

B. Upon not less than five days' notice and a hearing ey to such notice, the superin- 
tendent upon reasonable grounds may cancel a certificate of self-insurance. Failure to pay any 
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66-5-209 


judgment within thirty days after the judgment is’ final constitutes a reasonable ground for the 


cancellation of a certificate of self-insurance. 


History: 1978 Comp., § 66-5-207.1, enacted by Laws 
1986, ch. 111, § 2. 


ANNOTATIONS 


Regulation, cannot affect exempt status of self- 
insured entity, — A regulation on the requirements for 
obtaining a certificate of self-insurance stating that car 
rental agreements must provide that the lessor shall be 


primarily liable and that the lessee shall be secondarily 
liable under the Mandatory Financial Responsibility Act 
did not make the Act applicable to a self-insured car rental 
company, because that interpretation would directly con- 
flict with Subsection E of Section 66-5-207 NMSA 1978 
which explicitly exempts self-insured vehicles. Cordova v, 
Wolfel, 1995-NMSC-061, 120 N.M. 557, 903 P.2d 1390. 


66-5-208. Evidence of financial responsibility; amounts and conditions. 


"Evidence of financial responsibility," as used in the Mandatory Financial Responsibility Act, 
means evidence of the ability to respond in damages for liability, on account of accidents occur- 
ring subsequent to the effective date of the evidence, arising out of the ownership, maintenance 
or use of a vehicle of a type subject to remetishon under the laws of New Mexico, in the following 


amounts: 


A. twenty-five thousand dollars ($25,000) because of bodily injury to or death of one potter in 


any one accident; 


B. subject to this limit for one person, fifty thousand dollars c20U, 000) because of bodily i injury 
to or death of two or more persons in any one accident; 
C. ten thousand dollars ($10,000) because of injury to or destruction of ectielokiy of athiotd in 


any one accident; and 


D. if evidence is in the form of a ahs bond or a cash deposit, the total amount shall be sixty 


thousand dollars ($60,000). 


History: 1953 Comp., § 64-5-206, enacted by Laws 
1978, ch. 35, § 282; 1978 Comp., § 66-5-206, recom- 
piled as 1978 Comp., § 66-5-208 by Laws 1983, ch. 
318, §§ 7, 9. 

Repeals. — Laws 1983, ch. 318, § 42, repealed former 
66-5-208 NMSA 1978, relating to proof required upon cer- 
tain convictions, effective January 1, 1984. 


ANNOTATIONS 


Private right of action for third parties. — Beyond 
the general policy of the Insurance Code to protect any- 
one injured by unfair insurance practices, a private right 
of action for third parties is consistent with the specific 
policy of the New Mexico Mandatory Financial Responsi- 
bility Act. Hovet-v, Allstate Ins, Co., 2004-NMSC-010, 135 
N.M. 397, 89 P.3d 69, 

A policy covering insurance for the future pursu- 
ant to former provisions constituted proof of a driver's 
future financial responsibility necessary to his continued 
operation of a vehicle. Larson v, Occidental Fire & Cas. 
Co., 1968-NMSC-160, 79 N.M. 562, 446 P.2d 210, overruled 
on other grounds by Estep v. State Farm Mut. Auto. Ins. 
Co,, 1985-NMSC-069, 103 N.M. 105, 703 P.2d 882. 

Tort-feasor driver whose policy limits were statu- 
tory minimum was not an uninsured motorist, so pas- 
sengers of other car who divided up tort-feasor's insur- 


ance equally failed to recover under their host's uninsured | 


motorist clause..The court also said that the legislative 


66-5-209. Meaning of "judgment". 


intent in providing limits of liability for bodily injury of 
$10,000 each person, and. $20,000 each. accident was not 
that each of the three passengers get $10,000, but to re- 
quire $20,000 for each accident, and the division of this by 
three was the proper allocation. Chafin v. Aetna Ins. Co,, 
550. F.2d 575 (10th Cir. 1976), 

No separate limit for loss of consortium. — Be- 
cause New Mexico's financial responsibility statutes do 
not establish separate limits for loss of consortium claims, 
clause in insurance policy requiring insurer to furnish 
statutory limits for such claims was not triggered. Nollen 
v. Reynolds, 1998-NMCA-108, 125 N.M. 387, 962 P.2d 633. 

Construction of motor vehicle liability insur- 
ance policy provision. — A limited de novo appeal 
provision in.an insurance contract violates public policy 
and is therefore void. Unequal access to an appeal is 
unenforceable. Padilla v. State Farm Mut. Auto. Ins. Co., 
2003-NMSC-011, 133 N.M. 661, 68 P.3d 901, 

Liability in a no-fault state. — A passenger injured 
in an automobile accident in Hawaii was not entitled to 
uninsured motorist benefits since Hawaii's no-fault stat- 
utes prohibited collection of noneconomic damages; it was 
not a lack of insurance that restricted liability, rather it 
was the law of Hawaii that had that effect. State Farm 
Auto. Ins. Co. v, Ovitz, 1994-NMSC-047, 117 N.M. 547, 873 
P.2d 979. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur, 2d Automobiles and Highway Traffic §§. 156; 160. 


"Judgment," as used in the Mandatory Financial Responsibility Act, means any judgment which 
becomes final by expiration without appeal of the time within which an appeal might have been 
perfected or by final affirmation on appeal rendered by a court of competent jurisdiction of any 
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state or of the United States, upon a cause of action arising out of the ownership, maintenance or 
use of any motor vehicle of a type subject to registration under the laws of New Mexico, for dam- 
ages, including damages for care and loss of services, because of bodily injury to or death of any 


person or for damages because of injury to or destruction of property, including the loss of use 


thereof, or upon a cause of action on. an agreement of settlement for such damages. 


History: 1953 Comp., § 64:5-207, enacted by Laws 
1978, ch. 35, § 283; 1978 Comp., 64-5-207, recompiled 
as 1978 Comp., § 66-5-209 by Laws 1983, ch. 318, §§ 8, 
10. 

Repeals. — Laws 1983, ch..318, § 42, repealed former 
66-5-209 NMSA 1978, relating to suspension of license 


ANNOTATIONS 


No separate limit for loss of consortium. — Be- 
cause New Mexico's financial responsibility statutes do 
not establish separate limits for loss of consortium claims, 


clause in insurance policy requiring insurer to furnish 


statutory limits for such claims was not triggered. Nollen 


til proof is furnished, effective J 1, 1984, 
property Garzaace aang from the v. Reynolds, 1998-NMCA-108, 125 N.M. 387, 962 P.2d 633. 


66-5-210. Settlement agreements for payment of damages. 


A. Any two or more of the persons involved in or affected by a motor vehicle accident may at 
any time enter into a written settlement agreement for the payment of an agreed amount with 
respect to all claims of any of the persons because of bodily injury to or the death of any person or 
property damage arising from the accident, which agreement may provide for payment in install- 
ments, and may file a signed copy of the settlement agreement with the division. 

B. In the event of a default in any payment under such settlement agreement and upon notice 
of default, the division shall take action suspending the license or registration, or both if the owner 
and driver are the same person, or any nonresident's operating privilege of the person in default. 

C. The suspension shall remain in effect and the license or registration shall not be restored 
until: . ying 

(1) the person in default has paid the balance of the agreed amount; or 

(2) one year has elapsed following the effective date of the suspension and evidence sat- 
isfactory to the division has been filed with it that during such period no action at law upon the 
settlement agreement has been instituted and is pending. 


History: 1953 Comp., § 64-24-70.1, enacted by Laws 
1971, ch. 59, § 2; recompiled as 1953 Comp., § 64-5- 
212 by Laws 1978, ch. 35, § 288; 1978 Comp., § 66-5- 
212, recompiled as 1978 Comp., § 66-5-210 by Laws 
1983, ch. 318, § 11. 


Repeals, — Laws 1983, ch. 318, § 42, repealed former 
66-5-210 NMSA 1978, relating to actions in respect to un- 
licensed persons, effective January 1, 1984. 

Cross reference. — For the Structured Settlement 
Protection Act, see 39-1A-1 NMSA 1978, 


66-5-211. When courts to report nonpayment of judgments. 


~ Whenever any person fails within thirty days to satisfy any judgment, then upon the written 
request of the judgment creditor or his attorney it shall be the duty of the clerk of the court, or the 
judge of a court which has no clerk, in which any such judgment is rendered within this state to 
forward to the division immediately upon such request a certified copy of such judgment. 


ANNOTATIONS | 


Am. Jur, 2d, A.L.R. and C.J.S, references. —7A Am. 
Jur. 2d Automobiles and Highway Traffic § 158. 


History: 1953 Comp., § 64-5-213, enacted by Laws 
1978, ch, 35, § 289; 1978 Comp., § 66-5-213, recompiled 
as 1978 Comp., § 66-5-211 by Laws 1983, ch. 318, § 41. 

Repeals. — Laws 1983, ch. 318, § 43, repealed former 
66-5-211 NMSA 1978, relating to actions in respect to 
nonresidents, effective January 1, 1984. 


66-5-212. Application to nonresidents, unlicensed drivers, unregistered 
vehicles and accidents in other states. 


A. When a nonresident's operating privilege is suspended under the Mandatory Financial Re- 
sponsibility Act and Sections 66-5-301 through 66-5-303 NMSA 1978, the division may transmit 
a certified copy of the record of such action to the official in charge of the issuance of licenses and 
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registration certificates in the state in which the nonresident resides if the law of the other state 
provides for action in relation thereto similar to that provided for in Subsection B of this ‘section. 

B.. Upon receipt of certification that the driving privilege of a resident of New Mexico has been 
suspended or revoked in any other state pursuant to a law providing for its suspension or revoca- 
tion for failure to pay settlement agreements or judgments arising out of a motor vehicle accident 
or for failure to give and maintain evidence of financial responsibility under circumstances which 
would require the division to suspend a nonresident's operating privilege had the accident oc- 
curred in New Mexico, the division may suspend the license of the resident if he was the driver 
and all of his registrations if he was the owner of a motor vehicle involved in the accident. The 
suspension shall continue until the resident furnishes evidence of his compliance with the law of 
the other state. 


History: § 64-5-214 enacted by Laws 1978, ch. 35, 
§ 290; 1978 Comp., § 66-5-214, recompiled as 1978 
Comp., § 66-5-212 by Laws 1988, ch. 318, § 12. : 

Recompilations. — Laws 1988, ch. 318, § 11, recom- 
piled former 66-5-212 NMSA 1978, relating to.settlement 
agreements for payment of damages, as 66-5-210 NMSA 
1978, effective January 1, taka 


Compiler's notes. — Although the catchline refers to 
"unlicensed drivers" and "unregistered vehicles," all such 
provisions were‘deleted by the 1983 amendment. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur, 2d DR rtamobas and Highway Traffic §§ 107, 156, 
“*~ 60 C.J.S. Motor Vehicles 8 110, 152. 


66-5-213. Exception when consent granted wh judgment creditor. 


If the judgment creditor or party toa settlement agreement consents in writing in such form as 
the division may prescribe that the judgment debtor or other party to a settlement agreement be 
allowed license and registration or nonresident's operating privilege, the same may be allowed by 
the division, in its discretion, for six months from the date of the consent and thereafter until the 
consent is revoked in writing, notwithstanding default in the payment of the judgment or of any 
installments thereof prescribed in Section 66-5-216 NMSA 1978 or default in payment of a settle- 
ment agreement, provided the judgment debtor or, the released party to a settlement agreement 
furnishes evidence of financial responsibility. 


History: 1958 Comp., § 64-5-218, enacted by Laws 
1978, ch. 35, § 294; 1978 Comp., § 66-5-218, recompiled 
as 1978 Comp., § 66-5-218 by Laws 1988, ch, 318, §.13. 


66-5-214. Discharge in bankruptcy.. 


Recompilations. — Laws 1983, ch. 318,;.§ 41, recom- 
piled former 66-5-218 NMSA 1978, relating to when 
courts are to report nonpayment of judgments, as 66-5- 
211 NMSA 1978, effective January 1, 1984. 


A discharge in bankruptcy shall not relieve any person from any of the pauizements of the 


Mandatory Financial. Responsibility Act. 


History: 1953 Comp., § 64-24-78, enacted by Laws 
1955, ch. 182, § 315; recompiled as 1958 Comp., § 64- 
5-221, by Laws 1978, ch. 35, § 297; 1978 Comp., § 66- 
5-221, recompiled as 1978 Comp., § 66-5-214 by Laws 
19838, ch. 318, § 14. 

Recompilations. — Laws 1983, ch. 318, § 12, recom- 
piled former 66-5-214 NMSA 1978, relating to application 
of the Mandatory Financial Responsibility Act to nonresi- 
dents, unlicensed drivers, unregistered vehicles and acci- 
dents in other states, as 66-5-212 NMSA 1978, effective 
January 1, 1984. 


ANN OTATIONS. 


A a: pel cannot obtain restoration of ava s 
license. by obtaining discharge of the judgment ..taken 


against him in the bankruptey court..1957-58 Op..Attiy 


Gen. No, 57-76. 

‘Revocation is based on state's ooeidecad public 
policy. — This section intended that a driver's license 
should remain revoked regardless of whether the motor- 
ist had obtained his discharge in bankruptcy, and such is 
based on the considered public policy of this state. 1957-58 
Op. Att'y Gen. No. 57- UR 


66- 5-215. Payments sufficient to satisfy requirements. 


A. Judgments herein aed thorn to shall, for the purpose of the Mandatory Financial Responsibil- 


ity Act only, be deemed satisfied when; 
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(1) twenty-five thousand dollars ($25,000) has been credited upon any judgment or judg- 
ments rendered in excess of that amount because of bodily injury to or death of one person as the 
result of any one accident; 

(2) subject to the Hiriit of bienityonee thousand dollars ($25,000) because of bodily injury 
to or death of one person, the sum of fifty thousand dollars ($50,000) has been credited upon any 
judgment or judgments rendered in excess of that amount because of bodily injury to or death of 
two or more persons as the result of any one accident; or 

(3) ten thousand dollars ($10,000) has been credited upon any judgment or judgments ren- 
dered in excess of that amount because of injury to or destruction of property of others as a result 
of any one accident. 

B. However, payments made in settlements of any claims because of bodily injury, death or 
property damage arising from the accident shall be credited in reduction of the amounts provided 
for in this section. 


History: 1953 Comp., § 64-5-222, enacted by Laws than one vehicle, the policy is ambiguous. Lopez v. Foun- 
1978, ch. 35, § 298; 1978 Comp., § 66-5-222, recompiled dation Reserve Ins, Co., Inc.; 1982-NMSC-084,; 98 N.M. 
as 1978 Comp., § 66-5-215 by Laws 1983, ch. 318, § 15. 166, 646 P.2d 1230, 

Repeals. — Laws 1983, ch. 318, § 42, repealed former Arbitration award provision valid, — A limited de 
66-5-215 NMSA 1978, relating to suspension for nonpay- novo appeal provision in an insurance contract violates 
ment of judgment, effective January 1, 1984, public policy and is therefore void. Unequal access to an 

appeal is unenforceable. Padilla v, State Farm Mut. Auto. 
ANNOTATIONS Ins, Co., 2003-NMSC-011, 183 N.M, 661, 68 P.3d 901. 

"Property". — The word "property", as that term is Arbitration provision providing for limited de 
used in this section and in the uninsured motorist statute, novo appeal substantively unconscionable. — The 
included coverage of a house damaged when an uninsured limited de novo appeal provision in an insurance contract, 
motorist negligently drove his vehicle so as to cause dam- providing for mandatory arbitration which would be bind- 
age to the house. Richards v. Mountain States Mut. Cas. ing on both parties for any award of damages not exceed- 
Co., 1986-NMSC-021, 104 N.M. 47, 716 P.2d 238. ing the limits of the Mandatory Financial Responsibility 

Policy held ambiguous. — Where on its face, a limita- Act but providing for de novo appeal by either party of 
tion clause appears to limit liability for bodily injury to awards over that amount, violates public policy and is 
the statutory minimums per person or per occurrence, but void as substantively unconscionable, Padilla v. State 
nowhere in the contract is there any mention of the effect Farm Mut. Auto, Ins, Co., 2003-NMSC-011, 133 N.M. 661, 
of multiple premiums paid under one policy insuring more 68 P.3d 901, 


66-5-216. Installment payment of judgments; default. 


A. A judgment debtor, upon due notice to the judgment creditor, may apply to the court in 
which the judgment was rendered for the privilege of paying the judgment in installments, and 
the court in its discretion and without prejudice to any other legal remedies which the judgment 
creditor may have may so order and fix the amounts and times of payment of the installments. 

B... The division shall not suspend.a license, registration or nonresident's operating privilege 
and shall restore any license, registration or nonresident's operating privilege suspended follow- 
ing nonpayment of a judgment when the judgment debtor gives evidence of financial responsibility 
and obtains an order permitting the payment of the ‘ipso in installments and while the pay- 
ment of any installments is not in — 


History: 1953 Comp., § 64-5-223, enacted by Laws Repeals, — Laws 1983, ch..318, § 42, repealed former 
1978, ch. 35, § 299; 1978 Comp., § 66-5-223, recompiled 66-5-216 NMSA 1978, relating to an exception in relation 
as 1978 Comp., § 66-5-216 by Laws 1983, ch. 318, § 16, to government vehicles, effective January 1, 1984, 


66-5-217. Action if breach of agreement. 


In the event the judgment debtor fails to pay any installment as specified by the order, upon 
notice of the default the division shall forthwith suspend the license, registration or nonresident's 
operating privilege of the judgment debtor until the judgment is satisfied as provided in the Man- 
datory Financial Responsibility Act [66-5-201 NMSA.1978]. 
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66-5-218 ' MOTOR VEHICLES 66-5-221 
History: 1953 Comp., § 64-5-224, enacted by Laws _ Suspension even though victim's insurance pol- 
1978, ch. 35, § 300; 1978 Comp., § 66-5-224, recompiled icy included uninsured motorist coverage. — The 
as 1978 Comp., § 66-5-217 by Laws 1983, ch. 318, § 17. language of the former version of Section 64-24-76, 1953 
Repeals. — Laws 1983, ch. 318, § 42, repealed former Comp., did not preclude suspension of the driving privi- 
66-5-217, relating to limited licenses or registrations, ef- .leges of an uninsured motorist adjudged liable for dam- 
fective January 1, 1984. ages awarded to an accident victim merely because the 
victim's insurance policy included uninsured motorist risk 
ANNOTATIONS ' "coverage. 1969 Op. Att'y Gen. No. 69-119. 


Am, Jur. 2d, A.L.R. and C.J.S. references, — rye 


ili i j ti f finan- 
Ability to satisfy the judgment is essence of finan Tanad Automebiiaaand Hishwar Tratic ©. st 


cial responsibility laws and if the judgment may be satis- 
fied by the tort-feasor's own insurer, the driving privileges 
may not be suspended. 1969 Op. Att'y Gen. No. 69-119. 


66-5-218. Alternate methods of giving evidence. 


Evidence of financial responsibility, when required under the Mandatory Financial ree 
ity Act, may be given by filing: 

A. evidence of a motor vehicle insurance policy; ‘ 

B. asurety bond as provided in Section 66-5-225 NMSA 1978; or 

C. acertificate of deposit of money as provided in Section 66-5-226 NMSA 1978. 


History: 1953 Comp., § 64-5-226, enacted by Laws a judgment creditor, as 66-5-213 NMSA 1978, effective 
1978, ch. 35, § 302; 1978 Comp., § 66-5-226, recom- January 1, 1984. 
piled as°1978 Comp., § 66-5-218 by pt abit ch, The 1998 amendment, effective July 1, 1998, substi- 
-818, § 18; 1998, ch. 34, § 9. tuted. "insurance" for "liability" in Subsection A, deleted 
Recompilations. — Laws 1983, ch. 318, § 13, recom- Subsection B, relating to evidence of a certified motor ve- 
piled former 66-5-218 NMSA 1978, relating to an excep- hicle liability policy, and redesignated the following sub- 


tion to revocation of license when consent is granted by sections accordingly. 


66-5-219. Repealed. 


Repeals. — Laws 1998, ch. 34, § 19 repealed 66-5-219 July 1, 1998. For provisions of former pectin, see 2 the: 1997 


NMSA 1978, 1953 Comp. (§ 64-24-84), as enacted by Laws NMSA 1978 on NMOneSource.com. 

1955, ch. 182, § 321; recompiled as 1953 Comp., § 64-5- Laws 1983, ch. 318, § 42, repealed formes 66-5-219, re- 
227, by Laws 1978, ch. 35, § 303; 1978 Comp., § 66-5-227, lating to exceptions to suspension for Epon ea effec- 
recompiled as 1978 Comp., § 66-5-219 by Laws 1983, ch. tive January, 1, 1984. Tes) 


818, § 19, relating to certificate of insurance, effective 


66-5-220. Default by nonresident insurer. 


If any insurance carrier not authorized to transact business in New Mexico that has qualified 
to furnish evidence of financial responsibility defaults in any undertakings or agreements, the 
department shall not thereafter accept evidence of financial - responsibility of that carrier, whether 
previously filed or thereafter tendered as evidence, so long as the default continues. 


History: 1953 Comp., § 64-24-86, enacted by Laws The 1998 amendment, effective July 1, 1998, substi- 


1955, ch. 182, § 323; recompiled as 1953 Comp., § 64- tuted "that" for "which", "department" for "division", de- 
5-229, by Laws 1978, ch. 35, § 305; 1978 Comp., § 66- leted "as" following "accept", "any certificate" following 


5-229, recompiled as 1978 Comp., § 66-5-220 by Laws "evidence" and inserted "financial responsibility of". 

1983, ch. 318, § 20; 1998, ch. 34, § 10. ns 
Repeals. — Laws 1983, ch, 318, § 42, repealed former 

66-5-220, relating to suspension continuing until judg- 

ments paid and proof given, effective January 1, 1984. 


66-5-221. Repealed. 


Repeals. — Laws. 1998, ch. 34, § 19 repealed 66-5-221 relating, to certified motor vehicle liability eh iny provi- 
NMSA 1978, 1953 Comp., § 64-5-230, as enacted by Laws ~~ _ sions, effective July 1, 1998. For provisions of former sec- 
1978, ch. 35, § 306; 1978 Comp., § 66-5-230, recompiled tion, see the 1997 NMSA 1978 on NMOneSource.com. 


as 1978 Comp., § 66-5-221 by Laws 1983, ch. 318, § 21, 
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66-5-222. Driver exclusion endorsement form. 


Any motor vehicle insurance policy may be endorsed to exclude a named driver from coverage. 
The endorsement shall be signed by at least one nang insured. Endorsements shall be substan- 
tially similar to the following form: 


~"DRIVER EXCLUSION ENDORSEMENT 


Nothing herein contained shall be held to alter, vary, waive or extend any of the terms, conditions, 
agreements or limits of the undermentioned policy other than as stated herein below. 
Effective - 12:01 a.m., standard time. Attached to and forming part of Policy No. 
issued to _- by 
V4 (name of insured) © 


(insert name of insurance company) 


In consideration of the premium for which the policy is written, it is agreed that the company shall 
not be liable and no liability or obligation of any kind shall be attached to the company for losses 
or damages sustained after the effective date of this endorsement while any motor vehicle insured 
hereinunder is driven or operated by __ . 


tod (name of aecladed deaverts)) 
Date: Name insured(s) 


(signature) 
" 

(signature) 
History: 1953 Comp., §:64-24-87.1, enacted by Laws motorist, coverage for a class-one insured because the 
1977, ch. 61, § 2; recompiled as 1953 Comp., § 64-5- uninsured..motorist coverage for.class-one insureds: was 


231, by Laws 1978, ch. 35, § 307; 1978 Comp., § 66-5- not expressly excluded, Phoenix Indem, Ins. Co, v. Pulis, 
231, recompiled as 1978 Comp., § 66-5-222, by Laws 2000-NMSC-0238, 129 N.M. 395, 9 P.3d 639, 


1983, ch. 318, § 41; 1998, ch. 34, § 11. Exclusion endorsement signed by all named in- 
Recompilations. — Laws 1983, ch. 318, § 15, recom- sureds, — A driver's exclusion endorsement that does not 
piled former 66-5-222 NMSA 1978, relating to amount of bear the signatures of all named insureds is ineffective 
payments sufficient to satisfy requirements of the Man- under this part. Tafoya v, Western Farm Bureau Ins. Co., 
datory Financial Responsibility Act, as 66-5-215 NMSA 1994-NMSC-035, 117 N.M. 385, 872 P.2d.358. : 
1978, effective January 1, 1984. Signatures of named insured. — All named insureds 
The 1998 amendment, effective July 1, 1998, in the on a policy are required to sign the driver's exclusion 
section heading, substituted "Driver" for "Drivers"; added agreement for the exclusion to be valid, Moore v. State 
the introductory language preceding the endorsement Farm Mut. Auto. Ins, Co.,.1994-NMCA-165, 119 N.M. 122, 
form; and substituted "Driver" for "Drivers" in the en- 888 P.2d 1004, cert. denied, 889 P.2d 208. ; 
dorsement form heading. Consideration for exclusion. — The insurer was not 
in violation of the consideration requirement because it 
ANNOTATIONS | y? failed to reduce the premium charged for the elimination 
Applicable to uninsured coverage: — A driver ex- of the policyholder's son asia driver since the driver exclu- 
clusion agreement applies to uninsured motorist coverage sion agreement clearly stated that the insurer would not 
as well as liability coverage. Moore v. State Farm Mut. continue to insure the parents unless they excluded their 
Auto. Ins, Co., 1994-NMCA-165, 119 N.M. 122, 888 P.2d son as a driver; in consideration for excluding the son.as a 
1004, cert. denied, 889 P.2d 203, driver, the father was able to continue purchasing insur- 


ance coverage from the insurer. Moore v. State Farm Mut. 
Auto, Ins. Co., 1994-NMCA-165,.119 N.M. 122, 888 P.2d 
1004, cert. denied, 889 P.2d 203, 
Am, Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity, construction and application of "named ‘driver exclu- 
sion" in automobile insurance policy, 33 A.L.R.5th 121. 


A clear and unambiguous drivers exclusion en- 
dorsement modeled on the one provided in this section 
relieves insurers from obligations of any kind under li- 
ability provisions of the policy such that insurers. are 
not liable for injuries sustained by a passenger while an 
excluded driver is driving the insured's vehicle. Garza v, 
Glen Falls ‘Ins. Co,,.1986-NMSC-094, 105 N.M. 220, 731 
P.2d 363. ; 

Written disclosure of coverage required. — A 
named-driver exclusion was nota basis to reject uninsured 
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66-5-223 


66-5-223. Repealed. 


Repeals. — Laws 1998, ch, 34, § 19 repealed 66-5-223 
NMSA 1978, 1953 Comp., § 64-5-232, enacted by Laws 


1978, ch. 35, § 308; 1978 Comp., § 66-5-232, recompiled ' 


MOTOR VEHICLES 


66-5-227 


relating to notice of cancellation or termination of certi- 
fied policy, effective July 1, 1998. For provisions of former 


section, see the 1997 NMSA 1978 on NMOneSource.com, 


as 1978 Comp., § 66-5-223 by Laws 1983, ch. 318, § 22, 


66-5-224. Act not to affect other policies. 


A, The Mandatory Financial Responsibility Act does not apply to or affect policies of motor 
vehicle insurance against liability which may now or hereafter be required by any other law of 
New Mexico, and such policies, if they contain an agreement or are endorsed to conform with the 
requirements of the Mandatory Financial Responsibility Act, may be considered as evidence of 
financial responsibility under that act. 

B. The Mandatory Financial Responsibility Act does not apply to or affect policies insuring 
solely the insured named in the policy against liability resulting from the maintenance or use by 


persons in the insured's employ or on his behalf of motor vehicles not owned by the insured. 


_ History: 1958 Comp., § 64-5-233, enacted by Laws 
1978, ch. 35, § 309; 1978 Comp., § 66- 5-233, recompiled 
as 1978 Coniy: ., § 66-5-224 by Laws 1983, ch. 318, § 23. 


66-5-225. Bond as evidence. 


Recompilations. — Laws 1983, ch. 318, § 17, recom- 
piled former 66-5-224 NMSA 1978, relating to actions in 
the case of breach of agreement, as 66-5-217 NMSA 1978, 
effective January 1, 1984. 


Evidence of financial responsibility may be demonstrated by a surety bond of a surety company 
authorized to transact business within New Mexico. 


History: 1953 Comp., § 64-5-234, enacted by Laws 
1978, ch. 35, § 810; 1978 Comp., § 66-5-234, recompiled 
as 1978 Comp., § 66-5-225 by Laws 1983, ch. 318, § 24. 

Repeals. — Laws 1983, ch. 318, § 42, repealed former 
66-5-225, relating to proof to be furnished for each regis- 
tered wehiclé, effective January 1, 1984. 


66-5-226. Cash deposit as evidence. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 60 
C.J.S8, Motor Vehicles §§ 110, 111. 


‘Evidence of financial responsibility may be demonstrated by the certificate of the state trea- 
surer that the person named in the certificate has deposited with him sixty thousand dollars 


($60,000) in cash. 


History: 1953 Comp., § 6A-24-98, enacted by Laws 
1955, ch. 182, § 830; 1965, ch. 13, § 5; recompiled as 
1958 Comp., § 64-5-2387 by Laws 1978, ch. 35, § 313; 
1978 Comp., § 66-5-237, recompiled as 1978 Comp., 


Recompilations. — Laws 1983, ch. 318, § 18, recom- 
pileds former 66-5-226 NMSA-1978, relating to alternate 
methods of giving proof, as 66-5-218 NMSA 1978, effective 
January 1, 1984. 


§ 66-5-226 by Laws 1983, ch. 318, § 25. 


66-5-227. Application of cash deposit. 


The cash deposit provided for in Section 66-5-226 NMSA 1978 shall be held by the state trea- 
surer to satisfy, in accordance with the provisions of the Mandatory Financial Responsibility Act, 
any execution on a judgment issued against the person making the deposit, for damages, including 
damages for care and loss of services because of bodily injury to or death of any person or for dam- 
ages because of injury to or destruction of property, including the loss of use thereof, resulting from 
the ownership, maintenance, use or operation of a motor vehicle of a type subject to registration 
under the laws of New Mexico after the deposit was made. Money so deposited shall not be subject 
to attachment or execution unless such attachment or execution arises out of a suit for damages 
as provided in this section. 
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66-5-228 


History: 1953 Comp., § 64-5-238, enacted by Laws 
1978, ch. 35, § 314; 1978 Comp., § 66-5-238, recompiled 
as 1978 Comp,, § 66-5-227 by Laws 1983, ch. 318, § 26. 

Recompilations, — Laws 1983, ch. 318, § 19, recom- 
piled former 66-5-227. NMSA 1978, relating to certificate 


66-5-228. Substitution of evidence. 


LICENSING OF OPERATORS AND CHAUFFEURS; FINANCIAL RESPONSIBILITY 


66-5-229 


‘of insurance as proof, as 66-5-219 NMSA 1978, effective 


January 1, 1984, Section 66-5-219 NMSA 1978 was sub- 
sequently repealed by Laws 1998, ch. 34, § 19, effective 
duly 1, 1998. 


The department shall consent to the cancellation of any bond or the department shall direct 
and the state treasurer shall return any money to the person entitled thereto upon the substitu- 
tion and acceptance of any other adequate evidence of financial responsibility as set forth i in Sec- 


tion 66-5-218 NMSA 1978. 


History: 1953 Comp., § 64-5-240, enacted by Laws 
1978, ch. 35, § 316; 1978 Comp., § 66-5-240, recompiled 
as 1978 Comp., § 66-5-228 by Laws 1983, ch. 318, § 27; 
1998, ch. 34, § 12. 


The 1998 amendment, effective July 1, 1998, substi- 
tuted "department" for "division" twice, deleted "or certi- 
fied motor vehicle liability policy" following "bond", and 
deleted "Subsection B, C or D of" following "forth in". 


Repeals. — Laws 1983, ch. 318, § 42, repealed former 
66-5-228 NMSA 1978, relating to certificate furnished by 
nonresident.as proof, effective January 1, 1984. 


66-5-229. Duration of evidence; when filing of evidence may be waived. 


A. -Except as provided in Subsection B of this section; the department shall, upon request, 
consent to the immediate cancellation of any bond or the department shall direct and the state 
treasurer shall return to the person entitled to it any money deposited pursuant to the Mandatory 
Financial Responsibility Act as evidence of financial responsibility or the department’ shall waive 
the requirement of filing evidence of financial responsibility in any of the following events: 

(1) after one year of providing satisfactory evidence as specified in Section 66-5-218 NMSA 
1978; 

(2) the death of the person on whose behalf evidence was filed or the permanent incapacity 
of the person to operate a motor vehicle; or 

(3) the person who has filed evidence surrenders the person's license and Poms tTagOn to 
the department. 

B. The department shall not consent to the cancellation of any bond or the return of any money 
or waive the requirement of filing evidence of financial responsibility in the event any action for 
damages upon a liability covered by the evidence is then pending or any judgment upon any such 
liability is then unsatisfied or in the event the person who has filed the bond or deposited the 
money has, within one year immediately preceding the request, been involved as a driver or owner 
in any motor vehicle accident resulting in injury or damage to the person or property of others. 
An affidavit of the applicant as to the nonexistence of such facts or that the applicant has been 
released from all of the applicant's liability or has been finally adjudicated not to be liable for such 
injury or damage shall be sufficient evidence thereof in the absence of evidence to the contrary in 
the records of the department. 

C. An owner or operator of a vehicle subject to the Mandatory Financial Responsibility Act 
shall carry evidence of financial responsibility as defined by that act in the vehicle at all times 
while the vehicle is in operation on the highways of this state. 

D. When financial responsibility is satisfied through coverage under a motor vehicle insurance 
policy, the owner's or operator's carrying of evidence in print or accessible through a portable elec- 
tronic device is acceptable. An owner or operator of a vehicle who provides evidence of financial 
responsibility through a portable electronic device: 

(1) assumes all liability for any resulting damage to the portable electronic device; and 
(2) is presumed not to consent to provide access to a law enforcement officer to any other 
information stored in the portable electronic device. 

E. The failure to comply with Subsection C of this section is a misdemeanor punishable as 
set forth in Section 66-8-7 NMSA 1978 unless the person charged with violating that subsection 
produces in court evidence of financial responsibility valid at the time of issuance of the citation. 
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66-5-230 


History: 1953 Comp., § 64-5-242, enacted by Laws 
1978, ch. 35, § 318; 1978 Comp., § 66-5-242, recompiled 
as 1978 Comp., § 66-5-229 by Laws 1983, ch. 318, § 28; 
1991, ch. 192, § 3; 1998, ch. 34, § 13; 2019, ch. 154, § 1. 

Recompilations. — Laws 1983, ch. 318, § 20, recom- 
piled former 66-5-229: NMSA 1978, relating to default by 
a nonresident insurer, as 66-5-220 NMSA 1978, effective 
January 1, 1984. 

The 2019 amendment, effective June 14, 2019, per- 
mitted the carrying of electronic evidence of financial re- 
sponsibility; added new Subsection D and new subsection 
designation "E."; and in Subsection E, after "comply with", 
deleted "this subsection shall be" and added."Subsection C 
of this section is". 

The 1998 amendment, effective July 1, 1998, rewrote 
the section heading; substituted "department" for "divi- 
sion" throughout the section;.in the introductory language 
of Subsection A, deleted "certified motor vehicle liability 


- MOTOR VEHICLES 


66-5-232 


policy or" following "bond or"; inserted "of financial re- 
sponsibility" near the end of the paragraph; in Paragraph 
A(1), substituted "specified" for "required", deleted "Sub- 
section B, C or D of" following "in" and‘“and upon’the de- 
posit with the division of evidence of financial responsibil- 
ity as set forth in Subsection A of that section" following 
"1978"; in Paragraphs A(2) and (3), deleted "in the event 
of". at the beginning; i in Paragraph A(3), substituted "filed" 
for "given"; and in Subsection B, inserted "or waive the 
requirement of filing evidence of financial responsibility" 


* near the beginning of the first sentence, 


The 1991 amendment, effective June 14, 1991, substi- 
tuted "the penalty set.forth in Section 66-8-7 NMSA 1978" 
for "a fine of not more than one hundred dollars ($100) 
or imprisonment in the county jail for a definite term of 
less than thirty days or by such imprisonment and fine 
in the discretion of the judge" in the second sentence in 
Subsection C, 


66-5-230. Surrender of license and registration. 


A. Any person whose license or registration is suspended under any provision of the Manda- 
tory Financial Responsibility Act or whose policy of insurance or bond, when required under the 
Mandatory Financial, Responsibility Act, is canceled or terminated shall immediately, return his 
license or registration to the division. If any person fails to return to the division the license or reg- 
istration as provided in this section, the division shall forthwith notify the person by certified mail 
that within ten days after receipt of such notice he shall return to the division by mail his license 
or registration or shall be subject to the full penalty prescribed by law. 

B. Any person willfully failing to:return the license or registration as required in Subsection 
A of this section shall be fined not more than one pieiewey dollars ($1,000) or imprisoned not to 


exceed six months or both. 


History: 1953 Comp., § 64-5-244, enacted by Laws 
1978, .ch. 35, § 320; 1978 Comp., § 66-5-244, recom- 
piled as 1978 Comp., § 66-5-280 by Laws 1983, ch. 
818, § 29; 1985, ch. 47, § 2. 

Recompilations. — Laws 1988, ch. 318, § 21, recom- 
piles former 66-5-230 NMSA 1978, relating to the defini- 
tion of "motor vehicle liability policy," as 66-5-221 NMSA 


66-5-231. Forged evidence. 


1978, effective January 1, 1984, Section 66-5-221 NMSA 
1978 was subsequently. repealed by Laws 1998, ch. 34, 
§ 19, effective July 1, 1998. 


ANN' OTATIONS 


Am. Jur, 2d, A\L.R. and C.J.S. references. — 60 
C.J.S. Motor Vehicles § 164.23, 


Any person who forges: or, without authority, signs any evidence: of financial responsibility or 
who files or offers for filing any such evidence knowing or having reason to believe that it is forged 
or signed without authority shall be fined not more ae one thousand dollars ($1,000) or impris- 


oned for not more than one year or both. 


History: 1958 Comp., § 64-5-245, enacted by Laws 
1978, ch, 35, § 8321; 1978 Comp., § 66-5-245, recompiled 
as 1978 Comp., § 66-5-281 by Laws 1983, ch. 318, § 30. 

Recompilations. — Laws 1983, ch. 318, § 41, récom- 
piled former 66-5-231 NMSA 1978, relating to drivers ex- 
clusion endorsement form, as 66-5-222 NMSA 1978, effec- 
tive January 1, 1984, 


ANNOTATIONS 


Meaning of "forges". — The word "forges", means 
that defendant, actually. altered the document, as op- 
posed to having knowingly presented-an altered docu- 
ment without having altered it himself. State v, Morrison, 
1999-NMCA-041, lp N.M. 63, 976 P.2d 1015. 


66-5-232. Sampling; letter to owner. 


A. The department, at various times as it. considers necessary or appropriate to assure com- 
pliance with the Mandatory Financial Responsibility Act, shall, select for financial responsibility 
affirmation an appropriate sample number of the motor vehicles registered in New Mexico. The 
department is authorized to emphasize, in accordance with rules adopted by the department, for 
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affirmation of financial responsibility, individuals whose affirmations of financial responsibility 
have previously been found to be incorrect. 

B. When a motor vehicle is selected for financial responsibility affirmation under Subsection 
A of this section, the department shall mail an affirmation form to the registered owner of the 
motor vehicle notifying him that his motor vehicle has been selected for financial responsibility 
affirmation and requiring him to respond and to affirm, by at least one signature shown on the 
affirmation form, the existence of evidence satisfying the financial responsibility requirements of 
the Mandatory Financial Responsibility Act for the motor vehicle. 

C. Failure by an owner to return the affirmation of financial responsibility to the department 
within fifteen days after mailing by the department or a determination by the department that an 
affirmation is not accurate constitutes reasonable grounds under Section 66-5-235 NMSA 1978 to 
believe that a person is operating a motor vehicle in violation of Section 66-5-205 NMSA 1978 or 
has falsely affirmed the existence of means of satisfying the financial responsibility requirements 
of the Mandatory Financial Responsibility Act. 

D. The department may investigate all affirmations Paired by the Mandatory Financial Re- 
sponsibility Act returned to the department. If the owner affirms the existence of a motor vehicle 
insurance policy covering the motor vehicle, the department may forward the affirmation to the 
listed insurer to determine whether the affirmation is correct. An'insurer shall mail notification 
to the department within twenty working days of receipt of the affirmation inquiry in the event 
the affirmation is not correct. The notification shall be prima facie evidence of failure to satisfy 
the financial responsibility requirements of the Mandatory Financial Responsibility Act. 'The de- 
partment may determine the correctness of affirmation of other‘ means of pile” Cage the financial 
responsibility requirements of that act for the motor vehicle. | 

E. The department may use accident reports as basic material for the construction of its sam- 
pling procedure. 

F. No civil liability shall accrue to the i insurer or any of its ailiployees for reports made to the 
department under this section when the reports are made ‘in good faith based on the most recent 
information available to the insurer. 

G. The affirmation form used when sampling shall require the report of the name of the com- 
pany issuing the policy, the policy number or any other information that identifies the policy. 


History: 1978 Comp., § 66-5-232, enacted by Laws NMSA 1978 was subsequently repealed by Laws 1998, ch. 


19838, ch. 318, § 31; 1998, ch. 34, § 14. 34, § 19, effective July 1, 1998. 

Recompilations. — Laws 1983, ch. 318, § 22, recom- The 1998 amendment, effective July 1, 1998, substi-. 
piled former 66-5-232 NMSA 1978, relating to notice of tuted "department" for "division" throughout the section 
cancellation or termination of certified policy, as 66-5-223 and in Subsection D, substituted "insurance" for "liability 
NMSA. 1978, effective January 1,'1984. Section 66-5-223 policy or certified motor vehicle liability" preceding "pol- 


icy" in the second sentence, 


66-5-233. Affirmation form. | 


The affirmation of financial responsibility required under Sections 66-5-208, 66-5-225 and 66-5- 
226 NMSA 1978 shall be in a form prescribed by the department and shall require an applicant to 
provide such information as may be required by the department. If.a person affirms the existence 
of a motor vehicle insurance policy, the affirmation form shall require him to report at least the 
name of the insurer issuing the policy and the policy number. 


History: 1978 Comp., § 66-5-233, enacted by Laws. The 1998 amendment, effective July 1, 1998, substi- 


1988, ch. 318, § 32; 1998, ch. 34, § 15. tuted "department" for "division" twice and substituted 
Recompilations. — Laws 1983, ch. 318, § 23, recom- "insurance" for "liability policy or certified motor vehicle 


piled former 66-5-233 NMSA 1978, relating to construc- liability" following "motor vehicle" in the last sentence. 
tion of the Mandatory Financial Responsibility Act so as 

not to affect other policies, as 66-5-224 NMSA 1978, effec- 

tive January 1, 1984. . 
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66-5-234. Registration; application and renewal. 


A. The department shall indicate in boldface print on every new application: form for registra- 
tion and every registration form that the owner of the motor vehicle affirms that he is financially 
responsible within the meaning of the Mandatory Financial Responsibility Act. The payment of the 
registration fee and acceptance by the department of the application for registration shall be affir- 
mation by the owner of the registered vehicle that he has complied with the requirements of that act. 

B. The department shall not renew the registration of a motor vehicle unless the owner of the 
motor vehicle affirms the existence of a motor vehicle insurance policy covering the motor vehicle 
or the existence. of some other means of satisfying the financial responsibility requirements of the 
Mandatory Financial Responsibility Act,for the motor vehicle. 


The 1998 amendment, effective July 1, 1998; substi- 
tuted "department" for "division" throughout ‘the section 

Recompilations. — Laws 1983, ch. 318, § 24, recom- and in Subsection B, substituted "insurance" for "liabil- 
piled former 66-5-234 NMSA 1978, relating to bond as ity policy or certified motor vehicle liability" preceding 
proof, as 66-5-225 NMSA 1978, effective January 1, 1984. "policy". . Pr “ei Abaye 


History: 1978 Comp., § 66-5-234, enacted by Laws 
1983, ch. 318, § 33; 1998, ch. 34, § 16. — 


66- 5-235. False affirmation; violation. 


When the department Hag reasonable etbiinds to beliave that'a person is operating a motor 
vehicle in violation of Section .66-5-205. NMSA 1978 or has falsely affirmed; the existence of a 
motor vehicle insurance policy or the existence of some other-means of satisfying the financial 
responsibility requirements of the Mandatory Financial Responsibility Act, the department shall 
demand satisfactory evidence from the person that the person meets the requirements of that act 
as provided in Section 66-5-233 NMSA 1978. If the person cannot provide evidence of financial 
responsibility within twenty days after receipt of the department's demand for satisfactory proof 
of financial responsibility, the department may suspend the person's registration: as prowidedys in 
a 66-5-236 NMSA 1978. ) 


History: 1978 Comp.,: § 66-5-235, fitteae by Laws 
1988, ch. 318, § 34; 1989, ch. 235, § 1; 1991, ch. 192, § 4; 
1998, ch. 34, § 17. 

Repeals and reenactments. — Laws 1983, ch. 318, 
§ 34, repealed former 66-5-235 NMSA 1978, relating 
to when a bond shall iy Sekt the lien, and enacts the 
above section. 

The 1998 amendment, effective July 1, 1998, in the 
first sentence, substituted "department" for "division" 
twice and substituted "insurance" for "liability policy, a 
certified motor vehicle liability"; and in the second sen- 


which the person resides of the division's belief that viola- 
tions of the Mandatory Financial Responsibility Act were 
or are being committed by that person". 

The 1991°> amendment, effective June 14, 1991, de- 
leted "penalties" at the end of the catchline; deleted for- 
mer Subsection B, which read "Any person who violates 
Section 66-5-205 NMSA 1978 is guilty of a misdemeanor 
and upon conviction shall be sentenced to a fine not to ex- 
ceed three hundred’ dollars ($3800)"; and made a related 
stylistic change. 

The 1989 amendment, effective June 16, 1989, added 


tence, substituted "department's" for "division's" and "penalties" to the catchline, designated the formerly un- 
substituted "department may suspend the person's regis- designated provisions as Subsection A, and added Subsec- 
tration as provided in Section 66-5-236 NMSA 1978" for tion B, . . 
"division may notify the district attorney of the county in 


66- 5-236. Suvstreton for nonpayment of judgment or r for false 
affirmation. | 


A. Except as otherwise provided, the secretary shall suspend: 

(1) the motor vehicle registration for all motor vehicles and the driver's license of any 
person against whom a judgment has been rendered, the department being in receipt of a certified 
copy, of the judgment on a form provided by the department; or 

(2) the registration for a period not to exceed one»year of a:person whit is operating a mo- 
tor vehicle in violation of Section 66-5-205 NMSA 1978 or falsely affirms the existence of a’‘motor 
vehicle insurance policy or some other means of satisfying the financial responsibility require- 
ments of the Mandatory Financial Responsibility Act, but only if evidence of financial responsibil- 
ity is not submitted within twenty days after the date of the mailing of the department's demand 
for that evidence. The department shall notify the person that the person may request a hearing 
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before the administrative hearings office within twenty days after the date of the mailing of the 
department's demand. 

B. The registration shall remain suspended and shall not be renewed, nor shall any registration 
be issued thereafter in the name of that person, unless and until every judgment is stayed, satisfied in 
full or to the extent provided in the Mandatory Financial Responsibility Act and evidence of fnancial 
responsibility as required in Section 66- 5-218 NMSA 1978 is provided to the department. 


History: 1978 Comp., § 66-5-236, enacted by Laws after "notify the person that", deleted "he" and added "the 
1983, ch. 318, § 35; 1998, ch. 34, § 18; 2015, ch. 73, § 33. person", after "may request a hearing", added "before the 


Repeals and reenactments. — Laws 1983, ch. 318, administrative hearings office", and after "department's 
§ 35, repealed former 66-5-236 NMSA 1978, relating to ac- demand", deleted "as provided under this subsection". 
tion on bond, and enacts the above section. The 1998 amendment, effective July 1; 1998; substi- 

The 2015 amendment, effective July 1, 2015, entitled tuted "department" for "division" throughout the section; 
a licensee whose license has been suspended, because of in Subsection A, substituted "secretary" for "director"; in 
an outstanding judgment or for failing to comply with the Paragraph A(2), substituted "insurance" for "liability policy, 
Mandatory Financial Responsibility Act, the right to a a certified motor vehicle liability", "twenty" for "thirty" and 
hearing before the administrative hearings office; and in "department's" for "division's" twice, and made minor sty- 
Subsection A, Paragraph (2), after "the department's de- listic changes. iets 


mand", deleted "therefor" and added "for that evidence", 


66-5-237. Past application of act. 


The Mandatory Financial Responsibility Act does not apply with respect to any accident or judg- 
ment arising therefrom or violation of the motor vehicle laws of New Mexico occurring prior to 
January 1, 1984. 


History: 1953 Comp., § 64-5-247, enacted by Laws Recompilations. — Laws 1983, ch. 318, § 25, recom- 
1978, ch. 35, § 323; 1978 Comp., § 66-5-247, recompiled piled former 66-5-287 NMSA 1978, relating to money 
as 1978 Comp,., § 66-5-237 by Laws 1983, ch. 318, § 36, or securities as proof, as 66-5-226 NMSA 1978, effective 

January 1, 1984. ; 


66-5-238. Act not to prevent other process. 


Nothing in the Mandatory Financial Responsibility Act shall be construed to prevent the Faille 
tiffin any action at law from relying for relief upon the other processes provided by law. . 


History: 1953 Comp., § 64-5-248, enacted by Laws Recompilations. — Laws 1983, ch. 318, § 26, recompiled 
1978, ch. 35, § 324; 1978 Comp., § 66-5-248, recompiled former 66-5-2838 NMSA 1978, relating to application’ of de- 
as 1978 Comp., § 66-5-238 by Laws 1983, ch. 318, § 37. posit, as 66-5-227 NMSA 1978, effective January 1, 1984. 


66-5-239. No civil liability. 


No civil liability shall accrue to the division or any of its employees for reports made in HR 
faith based on the most recent information available to the division. 


History: 1978 Comp., § 66-5-289, enacted by Laws owner of a motor vehicle giving proof for others, and en- 
1983, ch. 318, § 38. acts the above section. 
Repeals and reenactments. — Laws 1983, ch. 318, Severability clauses, — Laws 1983, ch. 318, § 45, pro- 


§ 38, repealed former 66-5-2839 NMSA 1978; relating to vided for the severability of the act if any part or applica- 
tion thereof is held invalid. 


66-5-240. Recompiled. _ . 


Recompilations. — Laws 1983, ch. 318, § 27, recom-. 
piled 66-5-240, NMSA 1978, relating to substitution of. 
proof, as 66-5-228 NMSA 1978, effective January 1, 1984, 


66-5-241. Resealed: 
Repeals. — Laws 1983, ch, 318, § 43, repealed 66-5- .., relating to other proof of financial responsibility, effective 
241 NMSA 1978, as enacted by Laws 1978, ch. 35, § 317, January 1, 1984. 
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66-5-242. Recompiled. 


Recompilations. — Laws 1983, ch. 318, § 28, recom- 


piled 66-5-242 NMSA 1978, relating to duration of proof © 


66-5-243. Repealed. 


Repeals. — Laws 1983, ch. 318, § 43, repealed 66-5- 
243 NMSA 1978, as enacted by Laws 1978, ch. 35, § 319, 


66-5-244. Recompiled. 


Recompilations. — Laws 1983, ch. 318, § 29, re- 
compiled: 66-5-244 NMSA 1978, relating to surrender of 


66-5-245. Recompiled. 
Recompilations. — Laws 1983, ch. 318, § 30, recom- 


piled 66-5-245 NMSA 1978, relating to forged proof, as 66- 
5-231 NMSA 1978, effective January 1, 1984. 


66-5-246. Repealed. 
Repeals. — Laws 1983, ch. 318, § 43, repealed 66-5-246 


NMSA 1978, as enacted by Laws 1978, ch. 35, § 322, relat- 
ing to self-insurers, effective January 1, 1984... 


66-5-247. Recompiled. 


Recompilations. — Laws 1983, ch, 318, § 36, recom- 
piled 66-5-247 NMSA 1978, relating to past application of 


66-5-248. Recompiled. 


Recompilations. — Laws 1983, ch. 318, § 37, recom- 
piled 66-5-248 NMSA 1978, relating to construction of the 
Financial Responsibility Act so as not to prevent other 


66-5-249 to 66-5-277. Repealed. 


Repeals. — Laws 1983, ch. 318, § 44, repealed 66-5- 
249 to 66-5-277 NMSA 1978, as enacted by Laws 1981,, 
ch. 356, 8§ 1 to 29, the Financial Security Act, effective 


MOTOR VEHICLES 


66-5-301 


and when proof may be canceled or returned, as 66-5-229 
NMSA 1978, effective January 1, 1984. 


relating to transfer of registrations to defeat purpose of the 
Financial Responsibility Act, effective January 1, 1984. 


license and registration, as 66-5- 230 NMSA 1978, effec- 
tive January 1, 1984. 


the Mandatory Financial Responsibility Act, as, 66-5-237 
NMSA 1978, effective January 1, 1984. 


1984, 


process, as 66-5-238: NMSA 1978, effective January’ 1, 


May 18, 1983. For present provisions, see 66-5-201 NMSA 
1978 et seq. 


PART 4 
UNINSURED MOTORISTS! INSURANCE 


66-5-301. Insurance against uninsured and unknown motorists; 
rejection of coverage by the insured. 


A. No motor vehicle or automobile liability policy insuring against loss resulting from liability 
imposed by law for bodily injury or death suffered by any person and for injury to or destruction 
of property of others arising out of the ownership, maintenance or use of a motor vehicle shall be 
delivered or issued for delivery in New Mexico with respect to any motor vehicle registered or 
principally garaged in New Mexico unless coverage is provided therein or supplemental thereto in 
minimum limits for bodily injury or death and for injury to or destruction of property as set forth 
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in Section 66-5-215 NMSA 1978 and such higher limits as may be desired by the insured, but up to 
the limits of liability specified in bodily injury and property damage liability provisions of the in- 
sured's policy, for the protection of persons.insured thereunder who are legally entitled to recover 
damages from owners or operators of uninsured motor vehicles because of bodily injury, sickness 
or disease, including death, and for injury to or destruction of property resulting therefrom, ac- 
cording to the rules and regulations promulgated by, and under provisions filed with and approved 
by, the superintendent of insurance. 

B. The uninsured motorist coverage described in Subsection A of this section shall include 
underinsured motorist coverage for persons protected by an insured's policy. For the purposes of 
this subsection, "underinsured motorist" means an operator of a motor vehicle with respect to the 
ownership, maintenance or use of which the sum of the limits of liability under all bodily injury 
liability insurance applicable at the time of the accident is less than the limits of liability under 
the insured's uninsured motorist coverage. No motor vehicle or automobile liability policy sold in 
New Mexico shall be required to include underinsured motorist coverage until January 1, 1980. 

C. The uninsured motorist coverage shall provide an exclusion of not more than the first two 
hundred fifty dollars ($250) of loss resulting from injury to or destruction of property of the in- 
sured in any one accident. The named insured shall have the right to reject uninsured motorist 
coverage as described in Subsections A and B of this section; provided that unless the named in- 
sured requests such coverage in writing, such coverage need not be provided in or supplemental 
to a renewal policy where the named insured has rejected the coverage in connection with a policy 
previously issued to him by the same insurer. 


History: 1953 Comp., § 64-5-301, enacted by Laws breached its duty of disclosure and is equitably estopped 
1978, ch. 35, § 325; 1979, ch. 96, § 1; 1981, ch. 356, § 30; from enforcing the consent-to-settle exclusionary provision 


1983, ch, 318, § 39. to deny or limit the plaintiffs' entitlement to underinsured 
Cross references. — For the superintendent of insur- motorist benefits. Salas v. Mountain States Mut. Cas. Co., 
ance, see 59A-2-1 NMSA 1978 et seq. 2009-NMSC-005, 145 N.M. 542, 202 P.3d 801. 
Severability clauses. — Laws 1983, ch. 318, § 45, pro- Tort Claims Act limitations do not apply. — An in- 
vided for the severability of the act if any part or applica- sured carrying under-insured motorist coverage is legally 
tion thereof is held invalid. entitled to damages exceeding the limits established by 
Section 41-4-19 NMSA 1978 of the Tort Claims Act, when 
ANNOTATIONS the insured is injured by a government employee driving 
I. GENERAL CONSIDERATION. a government-owned vehicle and makes a claim against 
A. GENERALLY, her insurer for damages that exceed those limits. Boradi- 
B. INVALID PROVISIONS. ansky v. State Farm Mut. Auto. Ins. Co,, 2007-NMSC-015, 
C. ACTIONS AGAINST INSURER. 141 N.M. 387, 156 Pod 25... act, | 
Il. REJECTION OF COVERAGE. Legislative purpose. — Legislative purpose in creat- 
Ill. COVERAGE. ing compulsory uninsured motorist coverage was to place 
A. GENERALLY. the injured policy-holder in the same position, with regard 
B. STACKING. to the recovery of damages, that he would have been in 
C. AMOUNT if the tortfeasor had possessed liability insurance. San- 
D. PUNITIVE DAMAGES. doval v. Valdez, 1978-NMCA-016, 91 N.M. 705, 580 P.2d 
ie 131, cert. denied, 91 N.M. 610, 577 P.2d 1256; Wood v. Mill- 
I, GENERAL CONSIDERATION. ers Nat'l Ins. Co., 1981-NMSC-086, 96 'N.M. 525, 632 P.2d 
1163. 
A. GENERALLY. UM/UIM requirements do not apply to associa- 
tion of counties, — The requirements of Subsection 
Application of contract law. — When there are no A of Section 66-5-301 NMSA 1978, pertaining to un- 
overriding public policy considerations to the contrary, the insured and underinsured motorist coverage does not 
obligations of an insurer on an underinsured motorist pol- apply to a group of counties that pool their financial re- 
icy are determined by applying principles of contract law. sources under Sections 3-62-1 and 3-62-2 NMSA 1978 
March v. Mountain States Mut. Cas, Co., 1984-NMSC-092, to satisfy claims against the individual members of the 
101 N.M. 689, 687 P.2d 1040. group. Romero v. Board of Cnty. Comm'rs of Taos Cnty., 
Duty of insurer to disclose policy provisions to all 2011-NMCA-066, 150 N.M. 59, 257 P.8d 404, cert. denied, 
insureds. — Where the insurer had actual knowledge of 2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717. 
the plaintiff's status as a class-two insured who suffered Where plaintiff, who was an employee of defendant, was 
an injury that was compensable under the insurer's insur- injured in a motor vehicle accident while driving a county 
ance policy while the plaintiff was a passenger in the in- vehicle during the course of defendant's employment with 
sured motor vehicle, the insurer had an affirmative duty the county; plaintiff received a settlement for the policy 
to disclose to the plaintiff the availability of insurance cov- limits of the insurance policy of the driver of the other ve- 
erage and the terms and conditions governing that cover- hicle and made a claim for UM/UIM coverage against the 
age and where the insurer failed to inform the plaintiff of county's insurance coverage; the county provided liabil- 
the plaintiff's rights and responsibilities under the insur- ity coverage through a coverage agreement with the New 
ance policy, including the existence of a consent-to-settle Mexico Association of Counties which maintained a pool 
exclusionary provision in the insurance policy, the insurer of contributions by member counties to fund property and 
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liability losses; and the coverage agreement did not include 
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UM/UIM. coverage, the requirements of Subsection A of), . 


Section 66-5-301 NMSA 1978 did not apply to the Associa- 
tion of Counties and it was not required to offer UM/UIM 
coverage. Romero v. Board of Cnty, Comm'rs of Taos Cnty., 
2011-NMCA-066, 150 N.M. 59, 257 P.3d 404, cert. denied, 
2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717. 
Legislative purpose, — The purpose of this statute 
is to assure that in the event of an accident with an un- 
derinsured vehicle.an insured motorist. entitled. to. com- 


pensation will receive at least the sum certain in under- 


insurance coverage purchased for his or her benefit. To the 
extent the amount of.other available insurance proceeds 
from responsible underinsured. tortfeasors does not equal 
or exceed the amount of coverage purchased, the underin- 
sured motorist carrier must satisfy the difference, Fasulo 
v, State Farm Mut. Auto, Ins. Co., 1989-NMSC-060, 108 
N.M. 807, 780 P.2d 633, 

The uninsured motorist statute was intended to expand 
insurance coverage and to protect individual members of 
the public against the hazard of culpable uninsured mo- 
torists. Romero v. Dairyland Ins. Co, 1990-NMSC-111, 
111 N.M. 154, 808 P.2d 248, 


By requiring insurers to offer uninsured motorist cov-' 


erage, the legislature wanted to encourage insureds to 
purchase such coverage. Montano v, Allstate Indem. Co., 
2004-NMSC-020, 185 N.M. 681, 92 P.8d 1255, 

Design of uninsured motorists! insurance. — The 
policy behind uninsured motorist coverage is to compen- 
sate those persons injured through no fault of their own. 
State Farm Auto. Ins, Co, v. Kiehne, 1982-NMSC-028, 97 
N.M. 470, 641 P.2d 501. 

Policy considerations. — New Mexico's public poli- 
cies are to encourage arbitration and to provide protection 
from uninsured drivers. State Farm Mut. Auto. Ins, Co. v. 
Barker, 2004-NMCA-105, 186 N.M, 211, 96 P.3d 836, 

Financial responsibility law distinguished, — 
Policy required under financial responsibility law is for 
protection of public generally, while uninsured motorist 
insurance is for individuals who have the foresight to pro- 
tect themselves against a financially irresponsible motor- 
ist. Farmers Alliance Mut. Ins, Co, v. Bakke,.619 F.2d 885 
(10th Cir, 1980), 

Liberal construction, — The uninsured motorist stat- 
ute is liberally interpreted in order to implement its reme- 
dial purpose, and language in the statute that provides for 
an exception to uninsured coverage should be construed 
strictly to protect the insured. Romero v. Dairyland Ins. 
Co,, 1990-NMSC-111, 111 N.M, 154, 808 P.2d 248. 

Coverage not required in excess policies, — This 
section does not apply beyond a motorist's primary au- 
tomobile insurance policy; therefore, in an excess policy, 
there is no, statutory requirement mandating the inclu- 
sion of uninsured motorist or underinsured motorist cov- 
erage, Archunde v. International Surplus Lines Ins, Co,, 
1995-NMCA-110, 120 N.M, 724, 905 P.2d 1128, cert. de- 
nied, 120 N,M, 538, 903 P.2d 844, 

Geographical coverage, — This section. does not re- 
quire limitless geographical motor vehicle insurance cov- 
erage against losses caused by negligent, uninsured mo- 
torists. Dominguez v, Dairyland Ins. Co,, 1997-NMCA-065, 
123 N.M. 448, 942 P.2d 191, cert. denied, 123.N.M, 446, 
942 P.2d 189, 

Superintendent possesses authority to approve 
substitute uninsured motorist endorsement that does 
not precisely conform to the endorsement prescribed in the 
uninsured motorist regulations, McMillian v. Allstate In- 
dem. Co,, 2004-NMSC-002, 185 N,M, 17, 84 P.3d 65, 

Lawful delegation of authority to superintendent. 
—. The, authority granted by Section 64-24-105, 1953 
Comp. (similar to this section), to the superintendent of 
insurance to prescribe regulations relating to uninsured 
motorist insurance is a lawful delegation of authority to 
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an administrative agency. Willey v. Farmers Ins. Group, 
1974-NMSC.054, 86 N.M..325, 528 P.2d 1351, overruled 
on other grounds by Foundation’ Reserve Ins, Co, v. Marin, 
1990-NMSC-022, 109 N.M, 588, 787 P.2d 452. 
Superintendent has: power to prescribe endorse- 
ment. — Under this section, the superintendent of insur- 
ance has the power to prescribe a standard or uniform 
endorsement that governs uninsured motorist coverage. 
Sandoval v. Valdez, 1978-NMCA-016,:91°N.M. 705, 580 
P.2d 131, cert. denied, 91 N,M. 610,, 577 P.2d 1256 (spe- 


~~ “cially concurring opinion). 
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Underinsured motorist property damage cover- 
age. — New Mexico law requires that insurers offer under- 
insured motorist coverage for property damage; Gulbran- 
sen v. Progressive Halcyon Ins, Co., 2010-NMCA-082, 148 
N.M. 585, 241 P.3d 1838, cert. denied, 2010-NMCERT.008, 
148 N.M. 942, 242 P.3d 1288, eee ee 

The uninsured motorists! statute dese not. re- 
quire uninsured/underinsured motorist liability 
coverage in umbrella policies. Pielhau v. RLI Ins. 
Co., 2008-NMCA-099, 144 N.M., 554; 189 P.8d: 687, cert. 
quashed, 2009-NMCERT-002; 145 NM. 705,, 204 P.3d 
80, overruled by Progressive Nw. Ins, Co. v. Weed Warrior 
Serva, 2010-NMSC-050, 149 N.M. 157, 245 P.3d 1209. 

Liability i ina no-fault state. — A passenger injured in 
an automobile accident in. Hawaii was not entitled to un- 
insured motorist benefits.since Hawaii's no-fault statutes 
prohibited collection of noneconomic damages; it was not a 
lack of insurance that restricted liability, rather it was the 
law of Hawaii that had that effect, State Farm Auto, Ins.Co. 
v, Ovitz, 1994-NMSC-047,.117 N.M. 547, 873 P.2d 979... 

Absent exclusionary clause, insurer. liable for 
punitive damages, — Where the language of insured's 
policy was virtually identical to the language of this sec- 
tion, the insurer was on notice that the prevailing trend, 
absent an express exclusion in the policy,.i is to impose li- 
ability under uninsured motorists' insurance for punitive 
damages, and was therefore responsible for punitive dam- 
ages up to the policy limit since it failed to incorporate an 
exclusionary clause into the policy. Stewart v, State Farm 
Mut. Auto. Ins. Co., 1986-NMSC-073, 104 N. M. 744, 726 
P.2d 1874, 


B. INVALID PROVISIONS: 


Definition of spouse. — An insurance policy contain- 
ing an express exclusion limiting a spouse’ 8 coverage 
based on a definition of "spouse" limited to "your husband 
or wife while living with you" was void. Loya v. State Farm 
Mut. Ins. Co,, 1994-NMSC-122, 119 N.M. 1, 888 P.2d 447. 

Coverage of consortium claims. — The provision of 
a policy limiting coverage for loss of consortium claims 
to damages caused by "bodily injury to an insured" does 
not comply with New Mexico's uninsured motorist statute 
and is unenforceable. State Farm Mut. Auto Ins, Co. v. Lu- 
ebbers, 2005-NMCA-112, 138 N.M; 289, 119.P.3d 169, cert. 
quashed 140-N.M; 675, 146 P.3d 810. 

Family, exclusions.,-— Family exclusions in liability 
and uninsured or underinsured motorist coverage: offered 


through umbrella policies implicate a fundamental princi- 


ple of justice and are contrary to New Mexico public policy. 
GEICO v, Welch, 2004-NMSC-014, 135 N.M. 452, 90 P.3d 471. 

Exclusion for accidents not involving contact 
with uninsured vehicle, — The exclusion of uninsured 
motorist coverage for accidents not involving physical 
contact with the uninsured vehicle violates New Mexico 
public policy and is unenforceable. Demir v. Farmers Texas 
Cnty. Mut. Ins..Co,, 2006-NMCA-091, 140 N.M. 162, 140 
P.3d1111. 

Exclusion of government-owned vebidlen: — An 
insurance policy provision that excludes all government- 
owned vehicles from the definition of an "uninsured mo- 
tor vehicle" is unenforceable because it violates the public 
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policy of the Uninsured Motorist Act. Boradiansky v. State 


Farm Mut. Auto. Ins, Co., 2007-NMSC-015, 141 N.M. aoe 


156 P.3d 25. 

Construction of arbitration clause, — A Linitigl de 
novo appeal provision in an insurance contract violates 
public policy and is therefore void. Unequal access to an 
appeal is unenforceable. Padilla v. State Farm Mut. Auto, 
Ins, Co., 2003-NMSC-011, 1383 N.M. 661, 68 P.3d 901. 

Arbitration provision providing for limited de 
novo appeal substantively unconscionable. — The 
limited de novo appeal provision in an insurance contract, 
providing for mandatory arbitration which would be bind- 
ing on both parties for any award of damages not exceed- 
ing the limits of the Mandatory Financial Responsibility Act 
but providing for de novo appeal by either party of awards 
over that amount, violates public policy and is void as sub- 
stantively unconscionable. Padilla v. State Farm Mut. Auto. 
Ins. Co., 2003-NMSC-011, 133 N.M. 661, 68 P.38d 901. 

Provision in policy limiting insured's time for 
bringing action. — As this section contains no time 
limit in which the insured can exercise his rights, an ex- 
clusionary provision in the liability policy which limits 
the insured's time for bringing an action to one year vio- 
lates the three-year statute of limitations of Section 37- 
1-8 NMSA 1978 for bringing a personal injury suit, de- 
prives the insureds of their uninsured motorist coverage, 
and is void as ‘against public policy. Sandoval v, Valdez, 
1978-NMCA-016, 91 N.M. 705, 580 P.2d 131, cert. denied, 
91 N.M. 610, 577 P.2d 1256. 

Coverage cannot be limited to particular location 
or vehicle. — An exclusion of uninsured motorist cover- 
age, in'an automobile insurance policy, when the insured 
is occupying an uninsured motor vehicle owned by him 
at the moment of injury is invalid, because it is not the 
intent of Section 64-24-105, 1953 Comp. (similar to this 
section), to limit coverage for an insured to a particular 
location or a particular vehicle. Chavez v. State Farm Mut. 
Auto, Ins. Co., 1975-NMSC-011, 87 N.M. 327, 533 P.2d 100. 

Underinsured coverage may only be limited by 
the conditions imposed by statute and not by addi- 
tional conditions under the contract such as the household 
exclusion. Martinez v. Allstate Ins. Co., 1997-NMCA-100, 
124 N.M. 36, 946 P.2d 240. 

Exclusion of insured's vehicle invalid. — Policy 
provision excluding from uninsured motorist coverage un- 
insured ‘vehicles owned by or furnished or available for 
the regular use of the insured or any family member was 
incompatible with the stated purposes of the uninsured 
motorist insurance statute, and’ therefore invalid. Foun- 
dation Reserve Ins, Co. v. Marin, 1990-NMSC- 022, 109 
N.M. 533, 787 P.2d 452. 

"Other insurance" provision limiting liability. — 
"Other insurance" provision in uninsured motorist clause 
limiting insurer's liability, in case of bodily injury to in- 
sured while occupying a highway vehicle not owned by the 
insured, to the excess amount over any other similar in- 
surance available to such insured and applicable to such 
vehicle as primary insurance, and limiting total recovery 
to the amount by which the limit of liability for the insured 
exceeded the applicable limit of liability of such ‘other in- 
surance, was invalid, since Section 64-24-105, 1953 Comp. 
(similar to this section), provided for a minimum, but not 
a maximum, amount of protection. Sloan v. Dairyland Ins, 
Co., 1974-NMSC-019, 86 N.M. 65, 519 P.2d 301. 

Dollar for dollar reduction in coverage. — An ap- 
plication of a policy provision as a dollar for dollar reduc- 
tion in the coverage under the uninsured motorist clause 
which results in a direct reduction ‘in its coverage below 
the minimum provided by statute is invalid. Am. Mut. Ins, 
Co. v. Romero, 428 F.2d 870 (10th Cir. 1970). 

Worker's compensation offset unenforceable. — 
An insurance company which provides both workers' com- 
pensation insurance and uninsured motorist coverage for 
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a particular automobile accident is not entitled, under a 
written provision of the uninsured motorist policy, to off- 
set:the amount recovered by the injured party under the 
workers' compensation policy against any amount which 
may be payable under the uninsured motorist policy, The 
offset:clause of the automobile liability policy contravenes 
both public policy and the express language of this sec- 
tion, uninsured motorist statute, and is therefore unen- 
forceable. Continental Ins. Co. v. Fahey, 1987-NMSC-122, 
106 N.M. 603, 747 P.2d 249. 


C. ACTIONS AGAINST INSURER. 


Enforceability of limitations clauses based on the 
date of the accident. — A time-to-sue limitations clause 
in a UM/UIM contract based solely on the date of the ac- 
cident without consideration of the actual accrual of the 
right to make a UM/UIM claim is unreasonable and un- 
enforceable as a matter of law. In the absence of a valid 
contractual provision to the contrary, a suit against a UM/ 
UIM carrier is not barred if brought within six years after 
the carrier has refused to honor its UM/UIM obligations, 
as provided in the breach-of-contract limitations period 
set forth in 37-1-3(A) NMSA 1978, Whelan v. State Farm 
Mut. Auto. Ins. Co,, 2014-NMSC-021. 

Where the decedent was in a parked truck when it 
was hit by a moving vehicle in July 2002; the collision re- 
sulted in severe injuries and ultimately in the decedent's 
death in March 2004; plaintiff made demand on defen- 
dant in June 2011 for underinsured motorist coverage 
to equalize the UM/UIM coverage under the decedent's 
insurance policy; and the policy provided that any suit 
against the insurer would be barred unless commenced 
within six years after the date of the accident, the limita- 
tion provision was unreasonable and unenforceable as a 
matter of law. Whelan v. State Farm Mut. Auto. Ins. Co., 
2014-NMSC-021. 

Accrual of cause of action. — Where neither the un- 
insured motorist statute nor the insurance policy provides 
otherwise, the six-year limitations period for contract ac- 
tions begin to accrue on a claim under an uninsured mo- 
torist policy on the date of the earliest event in the nature 
of a breach of the insurance contract. Brooks v. State Farm 
Ins. Co,, 2007-NMCA-088, 141 N.M, 322, 154 P.3d 697. 

"Legally entitled to recover" construed. — The 
phrase "legally entitled to recover" in Subsection A merely 
requires that the determination of liability be made by 
legal means, and does not constitute a barrier to court 
action where agreement and arbitration have failed to 
determine the amount the insured may recover, Wood v. 
Millers Nat'l Ins. Co,, 1981-NMSC-086, 96 N.M. 525, 632 
P.2d 1163. 

Estate of deceased worker not entitled to recover 
under employer's uninsured motorist insurance, 
— Where estate of decedent sought to recover damages 
under decedent's employer's uninsured/underinsured mo- 
torist coverage after decedent was killed in the course of 
his employment by a co-worker operating an employer- 
owned motor vehicle, decedent's estate was not entitled 
to recover damages under the employer's uninsured mo- 
torist insurance, because the uninsured motorist statute, 
66-5-301(A) NMSA 1978, only benefits persons "legally 
entitled to recover damages from owners or operators of 
uninsured motor vehicles", and under the Workers' Com- 
pensation Act (WCA), 52-1-1 to -70 NMSA 1978, an em- 
ployee who was injured in a workplace accident caused by 
an employer or its representative may only seek a remedy 
authorized under the WCA, and under the WCA such a 
employee is not legally entitled to recover damages under 
the uninsured motorist statute. Vasquez v. American Cas. 
Co. of Reading, 2017-NMSC-003. : 

Direct suit against insurance carrier authorized, 
— This section does not prohibit an insured.from bringing 
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a direct. action against the insurer nor does it require an 
action against the uninsured motorist to establish liabil- 
ity and damages. The damages an insured is legally en- 
titled to recover can be determined as easily in a direct 
suit against the insurance carrier as in a suit against the 
uninsured motorist. Furthermore, the Rules,of Civil, Pro- 
cedure allow the insurance company to demand a joinder 
of the tort-feasor. Guess v, Gulf Ins, Cois aloe NMEC- 044, 
96:N.M. 27,627 P.2d 869, 

Direct suit against insurer,’ — A direct. action by 
an insured against an insurer for uninsured motorist 
benefits is permissible. Wood v. Millers Nat'l Ins, Co., 
1981-NMSC-086, 96 N.M. 525, 632 P.2d 1163. 

Accrual of cause of action. — The limitations period 
on the claim of an insured against his ‘uninsured. motorist 
carrier for injuries sustained while occupying an automo- 
bile not owned by him would not begin, to run until his 
claim against the automobile's. insurer was finally adju- 
dicated, Ellis v. Cigna Prop. & Cas. Cos., 1999-NMSC-034, 
128 N.M, 54, 989 P.2d 429. 

Notice of consent-to-settle exclusion. — Insurer 
has a duty to put a class 2 insured, once identified, on 
notice of a consent-to-settle exclusion in its policy and 
is estopped from enforcing its exclusionary provisions if 
it fails to put the insured on notice, Salas v. Mtn. States 
Mutual Casualty Co., 2007-NMCA-161, 148 N.M, 113, 173 
P.38d 35, cert. granted, 2007-NMCERT-012, modified by 
2009-NMSC-005, 145 N.M. 542, 202 P.3d 801, . 

The Uninsured Motorist Act does not cover loss- 
of-use damages arising from personal property 
theft. — Where insureds brought an action against their 
insurer, seeking a declaratory judgment and asserting 
claims for breach of contract, breach of implied covenant 
of good faith and fair dealing, and violations of New Mex- 
ico's Unfair Practices Act and Unfair Insurance Practices 
Act, following the denial of coverage under their automo- 
bile and homeowners policies, and where the insurance 
company moved to dismiss, claiming, inter alia, that the 
insurance policies do not cover the theft in this case be- 
cause the theft that the insureds allege did not involve 
an uninsured vehicle driven by a third party which is re- 
quired by both the policy and New Mexico law to recover 
uninsured motorist benefits, the insureds’ claim for un- 
insured motorist benefits was dismissed, because § 66-5- 
301 NMSA 1978, as a whole, contradicts the notion that 
uninsured motorist policies. must provide coverage where 
there has been no "accident," and where the operator of an 
uninsured motor vehicle did not cause the claimed loss, 
Young v. Hartford Cas. Ins. Co., 503 F. Supp, 3d 1125 (D. 
N.M. 2020). 

Punitive damages are not available against an 
unknown tortfeasor, — Where plaintiff's vehicle, which 
was stolen from an auto repair shop, was found unoccu- 
pied and crashed, and where plaintiff brought an action 
against insurer to recover uninsured motorist benefits 
for damages to the stolen vehicle and for punitive dam- 
ages, the court denied the request for punitive damages 
because the purpose of punitive damages is to punish the 
tortfeasor and to deter others from the commission of like 
offenses, but when an unknown tortfeasor cannot be pun- 
ished for his culpable behavior, punitive damages do not 
have the desired effect of punishment and deterrence. Be- 
cause punitive damages would fail to serve their function 
when issued against an unknown tortfeasor, plaintiff was 
not legally entitled to recover punitive damages under his 
uninsured motorist coverage. Ammons v. Sentry Ins. Co.; 
431 F. Supp. 3d 1280 (D, N.M, 2019), 


II, REJECTION OF COVERAGE. 


Purchase of UM/UIM coverage in an amount less 
than the liability coverage in an automobile policy 
is'a partial rejection of UM/UIM coverage. — When 
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an insured purchased UM/UIM coverage in an amount 
less than the liability coverage in the automobile insur- 
ance policy, the insured.has rejected some of the available 
UM/UIM coverage and if the insured does not execute 
a valid rejection of UM/UIM coverage, UM/UIM cover- 
age at the liability limits of the insured's policy will be 
read into the: policy. Romero v. Progressive Nw. Ins. Co., 
2010-NMCA-024, 148 N.M. 97, 230 P.3d 844, cert. granted, 
2010-NMCERT-008, aff'd, Jordan v. Allstate Ins. Co., 
2010-NMSC-051, 149 N.M. 162,245 P.3d 1214, 

Insurer must allow insured to.make a knowing 
and intelligent decision to receive or reject the full 
amount of UM/UIM coverage to which the insured is 
statutorily entitled, — In a class-action lawsuit where 
plaintiff insured claimed that defendant insurance agen- 
cy's (agency) uniform documentation failed to comply with 
New Mexico law in obtaining waivers of uninsured/under- 
insured motorist (UM/UIM) coverage, including stacked 
coverage, and where the documentation in the record indi- 
cated that the agency informed plaintiff that she was en- 
titled to purchase UM/UIM coverage in an amount equal 
to the policy's liability limits, provided the corresponding 
premium charge for that maximum amount:of UM/UIM 
coverage, provided the premium cost for the minimum 
amount. of UM/UIM coverage, provided the relative costs 
for any other levels of UM/UIM coverage offered, and in- 
formed plaintiff that she had the right to reject UM/UIM 
coverage, and where the completed documents show that 
plaintiff rejected, in writing, the UM/UIM ‘coverage and 
that:this rejection was made part of the insurance policy, 
the district court.erred in denying the agency's motion for 
summary judgment, because the uniform documents pro- 
vided by the agency were legal.and valid as.a matter of 
law and in compliance with New Mexico law, and there 
was clear evidence in the record that plaintiff made an 
informed decision to reject UM/UIM coverage. Ullman. v. 
Safeway Ins. Co,, 2017-NMCA-071, cert..granted. 

Valid rejection of UM/UIM ‘coverage. — Where 
plaintiffs filed two separate lawsuits against insurance 
company in response to insurance company's refusal to 
pay uninsured/underinsured. (UM/UIM) benefits to them 
because plaintiffs had rejected UM/UIM coverage, the dis- 
trict court did not err in granting summary judgment to 
insurance company in both cases where the evidence es- 
tablished.that the insurance company offered the insureds 
UM/UIM coverage equal to their liability limits, informed 
the insureds about the. premium costs corresponding to 
the available levels of coverage, obtained. written rejec- 
tions of UM/UIM coverage equal to the liability limits, 
and incorporated the rejections into the policy.in a way 
that afforded the insureds a fair opportunity to reconsider 
the decision to reject,’ The insurance company, therefore, 
obtained valid rejections of UM/UIM coverage in both 
cases. Lueras v. GEICO Gen. Ins, Co,, 2018-NMCA-051; 
cert. granted. 

Retroactive application of Jordan v. ‘Allstate Ins. 
Co, — The retroactive reformation of UM/UIM rejections 
pursuant to Jordan v, Allstate Ins. Co,, 2010-NMSC-051, 
149 N.M. 162, 245 P.i3d 1214 does not apply to liability in- 
surance policies issued before May 20, 2004 when the opin- 
ion in Montano v. Allstate Indemnity Co., 2004-NMSC-020, 
135 N.M. 681, 92 P.3d 1255 was issued. Whelan v, State 
Farm Mut. Auto. Ins, Co,, 2014-NMSC-021, 

Where, in 2002; the decedent was in a parked truck 
when it was hit by a moving vehicle; the collision resulted 
in severe injuries and ultimately in the decedent's death; 
at the time, of the accident, the, decedent was insured 
under the terms of a $50,000 liability policy issued by 
defendant that facially provided no UM/UIM coverage; 
the decedent received $25,000 from the at-fault driver's 
insurance carrier; and plaintiff filed suit for reformation 
of the decedent's liability policy to provide UM/UIM cov- 
erage equal.to the liability limits of $50,000 pursuant to 
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_dordan v. Allstate Ins. Co., 2010-NMSC-051, 149 N.M: 162, 
245 P.3d 1214, the decedent's liability insurance policy 
was not subject to retroactive reformation of its facial lack 
of UM/UIM coverage because judicial reformation under 
Jordan does not extend to insurance contracts formed be- 
fore May 20,2004, when the opinion in Montano v. Allstate 
Indemnity Co., 2004-NMSC-020, 185 N.M. 681, 92 P.8d 
1255 was issued. Whelan v. State Farm Mut. Auto. Ins. Co., 
2014-NMSC-021, 

Coverage options and premiums. — ert valid waiver 
or rejection of UM/UIM coverage does not require that the 
insured be provided a written list of coverage options and 
corresponding premium charges on the written rejection 
form that is delivered with the insurance policy to the in- 
sured. Curry v. Great Nw. Ins. Co., 2014-NMCA-081, cert. 
denied, 2014-NMCERT-003. 

Where plaintiffs' vehicle were covered by a standard i in- 
surance policy; plaintiffs were involved in a motor vehicle 
accident and filed an uninsured motorist claim with defen- 
dant; defendant refused to pay the claim based on a writ- 
ten rejection of UM/UIM coverage that plaintiffs signed 
when they purchased their policy; and plaintiffs claimed 
that because the UM/UIM coverage rejection form relied 
on by defendant did not contain a list. of premium charges 
corresponding to the available UM/UIM coverage option, 
the,UM/UIM coverage rejection form was invalid, the re- 
jection form was valid because, although insurers must 
provide UM/UIM coverage and premium information ina 
way that allows the insured to make an informed decision 
about the coverage purchased-or rejected in a knowing 
and intelligent-manner, New. Mexico law does not require 
an insurer to provide available UM/UIM coverage options 
and corresponding premium information on the’ written 
rejection form delivered with the insurance policy: to the 
insured. Curry. v. \Great Nw. Ins. Co., 2014- NMCA-031, 
cert. denied, 2014-NMCERT-003. 

UM/UIM coverage is illusory at minimally insured 
levels. — The underinsured motorist (UIM) coverage on 
a policy that provides:minimum uninsured/underinsured 
motorist (UM/UIM) limits of $25,000 per person/$50,000 
per accident is misleading for an insured who sustains 
more than $25,000. in damages caused by a minimally in- 
sured tortfeasor, because a consequence of the offset rule 
is that if injured persons purchased only the statutory 
minimum policy, the person's policy will not cover losses 
for damages in excess of $25,000. New Mexico law, how- 
ever, allows an insurer to sell minimum limits UM/UIM 
coverage to a policyholder and only. provide coverage. for 
uninsured motorist coverage, and insurers may charge a 
premium for such coverage as long as they make a proper 
disclosure to the policyholder. Crutcher v, Liberty Mut. Ins. 
Co., 2022-NMSC-001. 

Rejection of coverage. — The affirmative selection of 
a leyel of UM/UIM coverage in an amount less than full 
liability coverage does not constitute a "rejection" of cover- 
age'such that an insurer must obtain a written waiver of 
coverage and include it in the policy. Progressive Nw. Ins, 
Co. v. Weed Warrior Servs., 588 F.Supp.2d 1281 (D.N.M. 
2008) 

Contractual exnkialona that conflict with manda- 
tory requirements are void, — Where the underin- 
sured motorist's policy provided that the amount of under- 
insured motorist coverage the insurer would pay would be 
reduced by the amount of any other bodily injury coverage 
available to any party held liable for the accident and the 
tortfeasor's liability coverage was $25,000, the provision 
was void to the extent it limited the insured's recovery of 
underinsured motorist. benefits,to an amount less than 
the insured's underinsured motorist coverage of $30,000, 
minus an offset in the amount of liability proceeds actu- 
ally received by the. insured from the tortfeasor. Farmers 
Ins. Co. of Ariz. v. Sandoval, ROL MCAD: 149 N,M. 
656, 253 P.3d 944. 
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Minimum requirements for rejection of coverage. 
—Ataminimum, fora rejection of UM/UIM coverage to be 
valid, insureds must be clearly informed as to the amount 
of coverage they:are entitled to purchase, the amount of 
coverage they have in fact purchased, and the fact that 
they have rejected some amount of coverage. Farmers Ins. 
Co. of Ariz. v. Chen, 2010-NMCA-031, 148 N.M. 151, 231 
P.3d607, cert. quashed, 2010-NMCERT-011, 150 N.M. 
490, 262 P.3d 1143. 

Rejection « ‘of uninsured/underinsured coverage 
must be in writing. — An insurer must obtain a writ- 
ten rejection of uninsured/underinsured motorist cov- 
erage from the insured in order to exclude the coverage 
from an automobile liability insurance policy. The written 
rejection of coverage need not be signed by the insured 
or attached to the insurance policy to be effective. How- 
ever, some evidence of the insured's rejection of unin- 
sured/underinsured motorist coverage must be made:part 
of the policy by endorsement, attachment, or some other 
means that:calls attention to the fact that the coverage 
has been rejected. Marckstadt v. Lockheed Martin Corp., 
2010-NMSC-001, 147 N.M. 678,.228 P.3d 462. 

Intent is irrelevant, — The question of whether un- 
insured/underinsured motorist: coverage is included in an 
automobile liability insurance: policy is not’a question of 
the parties' intent, but of whether the rejection of cover- 
age conformed to the requirements of Section 66-5-301 
NMSA 1978 and13.12.3.9 NMAC. Marckstadt v. Lockheed 
Martin Corp., 2010-NMSC-001, 147.N.M: 678, 228 P.3d 
462. 

Insufficient evidence of written rejection of cov- 
erage. — Where the: employer obtained an automobile 
liability insurance policy that provided coverage for the 
employer's: employees; the employer intended ‘to. reject 
uninsured/underinsured coverage; the policy included an 
endorsement :entitled "Limits of Liability — Uninsured 
Motorists" that contained a list of states and next to New 
Mexico an "X"' indicating rejection of uninsured/underin- 
sured coverage; the endorsement was not: signed by the 
employer; and there was no evidence of any discussions or 
correspondence in which the insured directed the insurer 
to exclude: uninsured/underinsured coverage or to indicate 
who drafted or filled in the endorsement; the evidence was 
insufficient: to show: that the insured had rejected, unin- 
sured/underinsured motorist coverage in writing. Marck- 
stadt. v, Lockheed Martin. Corp,; 20A0- SMES te 001, 147 
N.M. 678, 228, P.3d:.462,, 

Purchase of uninsured motorist coverage in 
amounts less than policy liability limits. — Where 
plaintiff issued an automobile» liability:insurance policy 
to defendant and defendant's spouse-with liability limits 
of $100,000.and UM/UIM limits of $30,000; during the 
application process, defendant's spouse signed» UM/UIM 
election agreements which defined UM/UIM coverage and 
stated that the opportunity to purchase UM/UIM cover- 
age in an amount up to the automobile limits had been 
previously provided; the agreements allowed the insured 
to reject UM/UIM entirely or select an amount of coverage 
less than the liability limits of the policy; the agreements 
signed:by defendant's spouse indicated a selection of UM/ 
UIM. limits of $30,000; the agreements were not attached 
to.the policies that plaintiff issued to defendant; the decla- 
ration pages of policies referred:to an endorsement which 
was attached to the policies which stated that the insured 
had, selected UM/UIM coverage that was)lower than the 
bodily injury limits of liability of the policy; and the agree- 
ments, declaration pages and endorsements did not list the 
amount of UM/UIM coverage the insureds were permitted 
to purchase or the amount they had rejected. by-choosing 
to purchase lesser coverage, the documents did not. meet 
the written rejection requirement or the attached notifica- 
tion requirement for a valid rejection of UM/UIM cover- 
age at the liability limits of defendant's policies. Farmers 
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Ins. Co. of Ariz..v. Chen, 2010-NMCA-031, 148.N.M. 151, 
231 P.3d 607, cert. quashed, 2010-NMCERT-011, 150 N.M. 
490, 262 P.3d 1143. 

Failure to attach rejection of coverage to the 
policy. — Where the insured signed a rejection of 
uninsured/underinsured motorist coverage as part of 
the insured's initial application for insurance; a copy 
of the application was given to the insured at the time of 
application; and the application and the rejection were 
not physically attached to the insurance policy that the 
insured received: from the insurer, the rejection. was 
ineffective under administrative regulation 13.12.3.9 
NMAC which requires the rejection of coverage to be 
made a part of the policy delivered to the insured. Arias 
v. Phoenix Indemnity Ins, Co., 2009-NMCA-100, 147 
N.M. 14, 216 P.8d 264, cert. denied, 2009-NMCERT-008, 
147.N.M. 395, 223 P.3d 940. 

Delay in providing policy incorporating rejec- 
tion of uninsured/underinsured motorist coverage 
invalidated rejection of coverage. — Where personal 
representatives of the estate of decedent sued defendant 
insurance company for denying uninsured and under- 
insured motorist (UM/UIM) coverage for the accidental 
death of decedent, and where the district court granted 
defendant's motion for summary judgment, concluding 
that decedent's father, the insurance holder, had validly 
rejected UM/UIM coverage, the district court erred: in 
granting summary judgment because decedent's father's 
rejection of UM/UIM coverage was invalid because defen- 
dant deprived him of a fair opportunity to reconsider his 
decision to reject coverage by failing to provide him with a 
policy incorporating the rejection until over seven months 
after he had signed the rejection form. An unreason- 
able delay between ‘rejection and incorporation deprives 
the insured ‘of the opportunity to reconsider any rejec- 
tion of UM/UIM coverage. Sanchez v. Essentia Ins. Co., 
2020-NMCA-009, cert. denied. 

Stacking of coverage. — Absent ne execution of a 
stifficient rejection of each and every possible combination 
of stacking, stacking is a default entitlement with regard 
to all individual:vehicles covered under a policy. Arias v. 
Phoenix Indem. Ins. Co,, 2014-NMCA-027, cert. denied, 
2014-NMCERT-001. 

When courts confer chindured/umdstinsuted fiotor: 
ist coverage where a policy is silent on the matter, each 
vehicle ‘covered also requires coverage, and those cov- 
erages are stackable. Arias v. Phoenix Indem. Ins. Co., 
2014-NMCA+027, cert. denied, 2014-NMCERT-001. 

Where plaintiff's rejection of uninsured/underinsured 
motorist coverage was legally deficient and the court re- 
formed plaintiff's insurance policy to include uninsured/ 
underinsured motorist coverage to the maximum limit of 
liability; and the policy covered two vehicles, plaintiff was 
entitled to have the coverage stacked as to each vehicle. 
Arias v. Phoenix Indem. Ins. Co., 2014-NMCA-027, cert. 
denied, 2014-NMCERT-001. 

Applicability of the Mandatory Financial Re- 
sponsibility Act. — The definition in Section 66-5-205.3 
NMSA 1978 of the Mandatory Financial Responsibility 
Act of the insurance contract between the insured and the 
insurer to include the insured's application for insurance 
has no bearing on whether there has been a valid rejec- 
tion of uninsured/underinsured motorist coverage under 
the Uninsured Motorist Act. Arias v. Phoenix Indemnity 
Ins. Co., 2009-NMCA-100, 147 N.M. 14, 216 P.3d 264, cert. 
denied, 2009-NMCERT-008, 147 N.M. 395, 223 P.3d 940. 

Option to reject coverage. — A motorist has the op- 
tion of rejecting uninsured motorist coverage, or protect- 
ing his estate against a financially irresponsible motor- 
ist, and the coverage conditions of another driver's policy 
cannot be overlooked so as to provide protection that the 
motorist himself could have obtained on the ground that it 
is public policy to afford protection to the innocent public. 


MOTOR VEHICLES 


492 


66-5-301 


Lee v. General Accident Ins. Co., 1987-NMSC-047, 106 
N.M. 22, 738 P.2d 516. 

Formality of rejection. — An insured may reject 
uninsured motorist coverage, but the rejection must sat- 
isfy the regulations promulgated by the superintendent 
of insurance. The rejection must be made a part of the 
policy by endorsement on the declarations sheet, by at- 
tachment of the written rejection to the policy, or by some 
other means that makes the rejection a part of the policy 
soas to clearly and unambiguously call to the attention of 
the insured the fact that such coverage has been waived. 
Romero v. Dairyland Ins. Co., 1990-NMSC-111, 111 N.M. 
154, 803 P.2d 243; Kaiser v. DeCarrera, 1996-NMSC-050, 
122 N.M. 221, 923 P.2d 588. 

Invalid rejection. — Insured's rejection of uninsured 
motorist coverage was invalid and ineffective as a matter 
of law, where she was never given a copy of the application 
containing the rejection, and the declarations sheet that 
she later received made no mention of the rejection of un- 
insured motorist coverage. Romero v, Dairyland Ins, Co., 
1990-NMSC-111, 111 N.M. 154, 803 P.2d 243; Kaiser v. 
DeCarrera, 1996-NMSC-050, 122 N.M. 221, 923 P.2d 588. 

Rejection to be part of policy. — Even though the in- 
surer mailed a revised declarations page which indicated 
thatthe insured had rejected uninsured and underinsured 
motorist coverage, and the envelope was returned as unde- 
liverable, the insured's coverage was not affected since the 
rejection was not made‘a part of the policy. Kaiser v, DeCar- 
rera, 1996-NMSC-050, 122 N.M. 221, 923 P.2d 588. 

Duty of insurance agent. — A purchaser of insurance 
must only be fully informed of the fact of rejection, rather 
than the significance of the rejection; an insurance agent 
has no duty to inform prospective purchasers of the rami- 
fications of their decision. Vigil v. Rio Grande Ins. of Santa 
Fe, 1997-NMCA-124, 124 N.M. 324, 950 P.2d 297. 

Rejection by insured's agent. — The named in- 
sured was bound by his wife's rejection of uninsured mo- 
torist coverage at the time she purchased the insurance 
policy as his agent. Vigil v. Rio Grande Ins. of Santa Fe, 
1997-NMCA-124, 124 N.M. 324, 950 P.2d 297. 

Effect of insurer's failure to file policy with su- 
perintendent of insurance. — An insured's rejection of 
uninsured motorist coverage was not a nullity because the 
application form with its rejection language and the dec- 
larations page were never submitted for approval under 
Section 59A-18-12 NMSA 1978. Vigil v. Rio Grande Ins. of 
Santa Fe, 1997-NMCA-124, 124 N.M. 324, 950 P.2d 297. 

Addition of vehicles to policy. — The addition of ve- 
hicles to a policy or changes affecting the payment of pre- 
miums did not create a new policy requiring a new rejec- 
tion of uninsured motorist coverage. Vigil v. Rio Grande Ins. 
of Santa Fe, 1997-NMCA-124, 124 N.M. 324, 950 P.2d 297. 

The uninsured motorist statutes and regulations pro- 
mulgated under the statutes do not expressly require an 
insurer to obtain a specific written rejection that acknow!- 
edges a limitation on stacking. Montano v. Allstate Indem. 
Co., 2003-NMCA-066, 133 N.M. 696, 68 P.3d 936, rev'd, 
2004-NMSC-020, 1385 N.M. 681, 92 P.38d 1255. 

Invalid rejection of UM/UIM coverage. — Where 
the declaration page of an automobile insurance policy 
suggested that the insured did not have UM/UIM cover- 
age; one endorsement to the policy said that UM/UIM 
coverage was deleted; and another endorsement indicated 
that UM/UIM coverage was sometimes available, the en- 
dorsement which deleted UM/UIM coverage was not a 
valid rejection of UM/UIM coverage because the policy 
did not unambiguously convey to the insured the extent 
of the UM/UIM coverage. Williams v. Farmers Ins. Co., 
2009-NMCA-069, 146 N.M. 515, 212 P.3d 408, cert. denied, 
2009-NMCERT-006, 146 N.M. 733, 215 P.3d 42. . 

Class II insureds covered where there was an 
invalid rejection of UM/UIM coverage. — Where 
the plaintiffs, who were the driver and a passenger of a 
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vehicle owned by the daughter of the insured, were in- 
jured in an automobile accident with a vehicle driven by 
an underinsured driver; the named insured of the vehicle 
that was driven by the plaintiffs signed a waiver of UM/ 
UIM coverage; the waiver was not attached to the policy; 
and an endorsement to the policy which deleted UM/UIM 
coverage from a policy was not a valid rejection of UM/ 
UIM. coverage, the plaintiffs were covered, as class II in- 
sureds, by the UM/UIM coverage provided by the policy. 
Williams v. Farmers Ins. Co., 2009-NMCA-069, 146 N.M. 
515, 212 P.3d 408, cert. denied, 2009-NMCERT-006, 146 
N.M. 733, 215 P.3d 42. | 

Rejection of coverage. — Where the insured believed 
that it had rejected uninsured/underinsured motorist cov- 
erage, the requirements for rejection of uninsured motorist 
and underinsured motorist coverage are met when a busi- 
ness automobile insurance policy contains a written, but 
unsigned, endorsement indicating such rejection. Marck- 
stadt v. Lockheed Martin Corporation, 2008-NMCA-138, 
145. N.M. 90, 194 P.38d 121, rev'd, 2010-NMSC-001, 147 
N.M. 678, 228 P.3d 462. 

Purchase of uninsured motorist coverage in 
amounts less than policy liability limits. — Where 
the insured's automobile liability policy contained liabil- 
ity limits of $100,000 and: UM/UIM limits of $50,000; the 
insured received a copy of the policy which contained a 
standard declarations page listing the amount of liability 
and UM/UIM coverage; the policy did not contain a noti- 
fication that UM/UIM coverage could’ be increased to an 
amount equal to the liability limits of the policy and it did 
not contain any indication that the insured had rejected 
any amount of UM/UIM coverage that the insured had a 
statutory right to purchase, the insured's selection of an 
amount of UM/UIM coverage that was less than the liabil- 
ity limits of the insured's automobile policy constituted a 
rejection of UM/UIM coverage in an amount equal to the 
difference between the UM/UIM coverage and the liability 
coverage of the policy, the insured did not validly reject 
the UM/UIM coverage, and the district court properly 
read into the policy UM/UIM coverage in an amount equal 
to the liability limits of the policy. Romero v. Progressive 
Nw. Ins. Co., 2010-NMCA-024, 148 N.M. 97, 230 P.3d 844, 
cert. granted, 2010-NMCERT-003, 148 N.M. 560, 240 P.3d 
15; aff'd, Jordan v. Allstate Ins. Co., 2010-NMSC- 051, 149 
N. M. 162, 245 P.3d 1214. 


III. COVERAGE. | 


A. GENERALLY. 


Scope of uninsured motorist coverage. — New 
Mexico public policy generally requires that uninsured 
motorist coverage be territorially coextensive with liabil- 
ity coverage. State Farm Mut. Auto. Ins. Co, v. Marquez, 
2001-NMCA-053, 130 N.M. 591, 28 Pad 1132, cert. denied, 
130 N.M. 558, 28 P.3d 1099. 

Scope of coverage. — When someone purchases gen- 
eral uninsured motorist coverage, he is insured against 
bodily injury in at least five situations: (1) as a pedestrian; 
(2) as a passenger in someone else's insured car; (3) as a 
passenger in an uninsured car; (4) while in his own in- 
sured car; and (5) for injuries suffered by passengers rid- 
ing in his own insured car. Lopez v. Foundation Reserve 
Ins. Co,,1982-NMSC-034, 98 N.M. 166; 646 P.2d 1230. 

Coverage of an insured family member. — An in- 
sured family member is entitled to recover for an acci- 
dent involving the insured vehicle, as opposed to a vehicle 
owned by a third party, even though the insurance policy 
attempts to exclude coverage for any vehicle owned by the 
named insured; and the insured, injured family member 
is entitled to recover even though the negligent driver was 
also.an insured family member. Moreover, the named in- 
sured may stack benefits available to him/her under the 
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uninsured/underinsured motorist coverage for other ve- 
hicles covered by the same policy. Padilla v. Dairyland Ins. 
Co., 1990-NMSC-025, 109 N.M. 555, 787 P.2d 835. 

Written disclosure of coverage required. — A 
named-driver exclusion was not a basis to reject unin- 
sured motorist coverage for a class-one uninsured motor- 
ist coverage for class-one insureds was not expressly ex- 
cluded. Phoenix Indem. Ins, Co, v. Pulis, 2000-NMSC-0238, 
129 N.M. 395, 9 P.3d 639. 

Employee of school bus company. — A school bus 
driver was not an "insured" under the liability policy of 
her employer school bus company and was not covered 
under the uninsured motorist or underinsured ‘motorist 
coverage of the policy. Archunde v. International Surplus 
Lines Ins. Co., 1995-NMCA-110, 120:N.M. 724, 905 P.ad 
1128, cert. denied, 120 N.M. 5338, 903 P.2d 844. 

Coverage of employees, — ‘A self-insured school dis- 
trict was not required to provide uninsured motorist or 
underinsured motorist coverage for employees of a school 
bus company under its contract with the company or the 
provisions of this section. Archunde v. International Sur- 
plus Lines Ins. Co., 1995-NMCA-110, 120 N.M. 724, 905 
P.2d 1128, cert. denied, 120 N.M. 5383, 903 P.2d 844. . 

Passenger, riding in noncovered vehicle not oper- 
ated by named insured, not "insured". — Where the 
passenger was neither the named insured noria relative 
thereof, and passenger's injuries were not incurred in a 
vehicle directly covered by the policy (or covered as a sub- 
stitute vehicle under the policy), and the named insured 
(or a relative thereof) was not operating the vehicle, the 
passenger was not an "insured" under the policy. Gamboa 
ex rel..Gamboa v, Allstate Ins. Co,,.1986-NMSC-078, 104 
N.M. 756, 726 P.2d 1386. 

Coverage not limited to actual contact with un- 
insured motorist. — Insurance company could not con- 
tractually restrict its uninsured or. unknown motorist 
coverage to situations in which there is physical contact 
between the insured and a "hit-and-run" vehicle without 
violating the remedial legislative policy of Section 64-5- 
105, 1953 Comp. (similar to this section). Therefore, plain- 
tiff who, in order to avoid an imminent head-on collision, 
swerved her vehicle to the right ‘and collided with a stone 
wall off the right shoulder of the road, was not precluded 
from recovery by such provision in her policy. Montoya v. 
Dairyland Ins. Co., 394 F. Supp. 1837 (D.N.M. 1975). 

Coverage of several vehicles insured under sin- 
gle policy. — This section requires only that each of 
several vehicles insured under a single policy be covered 
by one minimum coverage with no need for separate full 
coverage for each. Lopez v. Foundation Reserve Ins. Co., 
1982-NMSC-034, 98 N.M. 166, 646 P.2d 1230. 

Coverage of additional vehicles. — New Mexico 
requires minimum property damage coverage under its 
financial responsibility law. This requirement may jus- 
tify some additional premium charge for each additional 
vehicle, depending on the added risk incurred. Lopez v. 
Foundation Reserve Ins. Co,, 1982-NMSC-034, 98 N.M. 
166, 646 P.2d 12380. 

The additional risk accruing by covering passengers in 
additional insured vehicles may justify another premium 
for each additional vehicle. Lopez. v. Foundation: Reserve 
Ins, Co., 1982-NMSC-034, 98 N.M. 166, 646 P.2d 1230. 

"Property". — The word "property," as that term is 
used in this section and in Section 66-5-215 NMSA 1978, 
included coverage of a house damaged when an uninsured 
motorist negligently drove his vehicle so as to cause dam- 
age to the house. Richards v. Mountain States Mut. Cas. 
Co., 1986-NMSC-021, 104 N.M. 47, 716 P.2d 238. 

"Occupant". — Plaintiff was "occupying" the insured 
car at the time of the accident for purposes of uninsured 
motorist coverage where he was driving the car when it 
had a flat tire, parked the car on the side of the highway, 
went with a passerby in a truck to get a spare, returned to 
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the scene in the truck which parked within a close prox- 
imity of the car, and was struck by an uninsured motorist 
while reaching into the back of the truck to get the spare. 
Cuevas v. State Farm Mut. Auto. Ins. Co’,2001-NMCA-038, 
130 N.M. 589, 28 P.3d 527. 

Driver, who was injured while assisting a friend in re- 
placing’a tire on the friend's automobile, was not an "occu- 
pant" of the driver's automobile within the meaning of the 
driver's policy at the time of the accident and, therefore, 
was not covered under the uninsured motorist provision 
of the policy. Allstate Ins, Co. v. Graham, 1988-NMSC-018, 
106.N.M. 779, 750 P.2d 1105. 

Recovery by guest under ‘both liability and un- 
derinsured provisions denied. — A guest passenger 
was not allowed to recover for public policy reasons under 
both the liability and underinsured motorist provisions 
of a negligent host driver's insurance policy, even though 
an offset provision in the policy’ would prevent a double 
recovery. Mountain States: Mut, Cas. Co.v; Martinez, 
1993-NMSC-003, 115 N.M. 141,848 P.2d 527, 

Whether uninsured motorist coverage extends 
to the victim of an intentional tort. — Whether unin- 
sured motorist coverage extends to the victim of an inten- 
tional tort requires consideration of whether a sufficient 
causal connection exists between: the use and the harm, 
which requires that the vehicle be an active accessory in 
causing the injury, whether an act of independent signifi- 
cance has: broken the causal link, and whether the use’ to 
which the vehicle was put was a normal use of that vehi- 
cle. Only after answering each question favorably for the 
insured, might a court determine that the causal connec- 
tion required by statutory and policy language has been 
established and that coverage exists. Haygood v, USAA, 
2019-NMCA-074. 

Intentional conduct did not arise out of the nor- 
mal use of the vehicle. — Where plaintiff brought claims 
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for breach of contract, breach of the implied ‘covenant of ° 


good faith and fair dealing, insurance bad faith, unfair in- 
surance practices, and unfair trade practices against defen- 
dant insurer after he was denied uninsured motorist cover- 
age for injuries he sustained: during an assault occurring 
in-and around an uninsured motor vehicle parked outside 
a residence, the district court did-not err in granting defen- 
dant's motion for summary judgment and determining that 
plaintiff was not entitled to uninsured motorist coverage, 
because plaintiff's injuries:had notiarisen out of the normal 
use of the car. Nothing in the stipulated facts suggests that 
the tortfeasor was acting as.a motorist or that the confine- 
ment of plaintiff depended on or involved any transporta- 
tion, specialized use, or other operation of the vehicle. Hay- 
good v. USAA, 2019-NMCA-074. 

Bad faith claim not dependent on coverage. — 
Where plaintiff brought claims for breach of contract, 
breach of the implied covenant of good faith and fair deal- 
ing, insurance bad faith, unfair insurance practices, and 
unfair trade practices against defendant insurer after he 
was denied uninsured motorist coverage for injuries he 
sustained during an assault occurring in and around an 
uninsured motor vehicle parked outside a residence, the 
district court erred in granting defendant's motion for sum- 
mary judgment on plaintiff's bad faith claim, because the 
district court misinterpreted New Mexico law when it fore- 
closed entirely plaintiffs bad faith claim in the absence of 
coverage. Bad faith may be based on conduct:separate from 
refusal to pay. Haygood v. USAA, 2019-NMCA-074. 

Being stabbed by passenger deemed "accident". — 
Injuries to an insured caused when he was stabbed by a 
passenger.in an uninsured vehicle after a collision arose 
out of an "accident," as that term is used in uninsured 
motorist: endorsements, Britt v. Phoenix Indem., Ins, Co., 
1995-NMSC-075, 120 N.M..813, 907 P,2d 994. 

Drivers of uninsured: vehicles are not vicari- 
ously liable for intentional torts of passengers and a 
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passenger's mere presence in the vehicle is, without more, 
an insufficient basis from which to conclude that the victim 
(the driver of the insured vehicle) is legally entitled ‘to re- 
cover from the driver of the uninsured vehicle, Britt'v. Phoe- 
nix Indem. Ins. Co., 1995-NMSC-075, 120 N.M, 813; ae? P.2d 
994, 

Plaintiff failed to show a sufficient cial nexus 
between the use of the uninsured vehicle and the 
resulting harm. — Where plaintiff was transported in 
an uninsured vehicle to a place where she was sexually as- 
saulted, and where plaintiff subsequently filed a claim for 
uninsured motorist coverage for the incident under a policy 
that defendant insurance company had issued to plaintiff's 
mother and under which plaintiff was an insured, the trial 
court did not err in ruling that there was nota sufficient 
causal nexus between the use of the uninsured vehicle and 
the sexual assault of’ plaintiff, because the uninsured’ ve- 
hicle was not an integral element of the sexual assault; an 
uninsured vehicle does not constitute'‘an active accessory to 
the commission of an intentional tort solely because use of 
the vehicle was necessary to transport the assailant and/or 
the victim to or from the scene‘of the intentional tort. Cres- 
pin v, Safeco Ins. Co. of Am., 2018-NMCA-068. 

Injuries which resulted from a drive-by shooting 
resulted from an "accident" and were covered by either 
uninsured motorists or medical payments. provisions’ of 
the insurance policies. State Farm Mut. Auto. Ins. Co. v, 
Blystra, 86 F.3d:1007 (10th Cir. 1996). 

‘Loss of consortium. — A wife's claim for loss of con- 
sortium, under this particular policy, was subsumed by 
the compensation paid for her husband's injury; it is not 
considered a separate additional sum. Gonzales v. Allstate 
Ins. Co., 4996-NMSC-041, 122)N.M.:137, 921 P.2d 944. 

Loss of consortium is an emotional injury, not a "bodily 
injury" as referenced in Subsection B; emotional injuries 
are not covered by an insurance contract without specific 
policy language to the.contrary. Wiard v; State Farm Mut. 
Auto. Ins. Co,, 2002-NMCA-073, 132.N.M. 470, 50 Pad = 
cert; denied, 132 N.M.:288, 47 P.3d 447. 

Offset of awards. — Grant of summary jiddepociinget in 
favor of the insurer permitting offset from the insureds' 
uninsured/underinsured (UM/UIM) motorist coverage ar- 
bitration awards the amount it paid to the insureds under 
the médical payments portion of their policies was proper 
where the insureds were fully compensated for their dam- 
ages, and there was no danger that enforcing the offset 
would reduce UM/UIM coverage below the statutory 
minimum or result in less than full compensation con- 
sonant with policy limits. Fickbohm v. St. Paul Ins. Co., 
2003-NMCA-040, 133 N.M., 414, 63 P.38d 517. 


B. STACKING. 


"Coverage", in Subsection B, includes one or more poli- 
cies depending on the number purchased for the insured's 
benefit; thus, an insured may stack two underinsured mo- 
torist policies for the purpose of determining a tortfeasor's 
underinsured status. Schmick v. State Farm Mut. Auto. 
Ins, Co., 1985-NMSC-078, 103 N.M. 216,704 P.2d 1092, . 

Stacking determined by law of place where the li- 
ability insurance policy originated. — Where plaintiff 
was involved in an automobile accident in New Mexico; the 
at-fault driver was uninsured; plaintiff was the named in- 
sured on an insurance policy that covered the car plaintiff 
was driving and.on a separate insurance policy that cov- 
ered another vehicle; plaintiff paid separate premiums on 
the policies; plaintiff owned homes in California and New 
Mexico, but resided in New Mexico; both policies were is- 
sued by defendant while plaintiff resided in California and 
listed plaintiffs address in California;:both. policies pro- 
vided uninsured motorist coverage; the policies contained 
an anti-stacking provision; California law prohibited stack- 
ing, and New Mexico law favored stacking, California law 
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governed issues pertaining to the insurance policies, in- 
cluding the anti-stacking provisions; and the district court 
did not err in dismissing plaintiff's claim for additional cov- 
erage by stacking. Wilkeson v. State Farm Mut. Auto. Ins., 
2014-NMCA-077, cert. denied, 2014-NMCERT-006. 

Stacking. — Whether "stacking" is to be permitted 
depends on the evidence presented in each case. The in- 
sured has the initial burden of proving that he paid mul- 
tiple premiums for uninsured motorist coverage. Once he 
makes that showing, the burden shifts to the insurance 
company to prove that it did not charge multiple premi- 
ums for the same coverage. Lopez v. Foundation Reserve 
Ins. Co,, 1982-NMSC-034, 98 N.M. 166, 646 P.2d 1230. 

An insured is entitled to stack underinsured motorist 
policies for which separate premiums have been paid. 
Konnick v. Farmers Ins. Co., 1985-NMSC-070, 103 N.M. 
112, 703 P.2d 889. 

An injured insured may stack his "class one” coverage 
with coverage under which he is a "class two" insured, to 
determine his underinsured status. Morro v. Farmers Ins. 
Group, 1988-NMSC-006, 106 N.M. 669, 748 P.2d 512. 

An insured is entitled to stack the uninsured/underin- 
sured motorist coverage applying to two cars for which 
he had purchased insurance under a single policy, and 
for which he has paid a separate premium for each car 
covered, despite a clear and unambiguous liability limi- 
tation clause in the policy prohibiting stacking of those 
coverages. Jimenez v. Foundation Reserve’ Ins. Co., 
1988-NMSC-052, 107 N.M. 322, 757 P.2d 792. 

When an automobile insurance policy states that premi- 
ums for uninsured motorist coverage with respect to addi- 
tional vehicles under the policy are included in another 
premium, a reasonable insured might understand that 
more than one premium is charged, more than one cover- 
age is purchased, and that stacking would be permitted. 
Since an insurer conceptualizes and drafts the insurance 
contract, the insurer has an obligation to express clearly 
its intent not to allow stacking, to its agents who sell the 
policy and, more importantly, to the insureds to whom it 
issues the agreements it prepares. Rodriguez v. Windsor 
Ins. Co., 1994-NMSC-075, 118'N.M. 127, 879 P.2d 759. 

Insurance companies must obtain written rejections of 
stacking in order to limit their liability. Montano v. All- 
state Indem. Co,., 2004-NMSC-020, 135 N.M. 681, 92 P.3d 
1255. 

Where a policy lacks a plain and affirmative declaration 
that the amount charged represents a single premium for 
a single amount of coverage, in the absence of such a dec- 
laration, insured is entitled to stack all coverages. Mon- 
tano -v. Allstate Indem. Co., 2004-NMSC-020, 135 N.M. 
681, 92 P.3d 1255. 


C. AMOUNT. 


Application of offsets between primary and sec- 
ondary insurers. — Neither the primary UIM insurer 
nor the secondary UIM insurers are directly awarded 
statutory offsets because the insured's recovery of UIM 
benefits is limited to the lesser of the insured's total dam- 
ages or the insured's total stacked UIM coverage, minus 
the tortfeasor's liability coverage, so that the offset for 
the tortfeasor's liability coverage is deducted before any 
UIM insurer is required to pay UIM benefits. After the 
tortfeasor's liability coverage has been deducted, the pri- 
mary insurer is required to exhaust its UIM policy limits 
before the secondary insurers are required to pay UIM 
benefits in an amounts proportionate to their respective 
policy limits. State Farm Mut. Auto. Ins. Co. v. Safeco Ins. 
Co. , 20138-NMSC-006, 298 P.3d 452, overruling State Farm 
Mut. Auto. Ins. Co. v, Jones, 2006-NMCA-060, 139. N.M. 
558, 135 P.3d 1277. 

Where; in a hypothetical case, A was a passenger 
in a vehicle driven by B, which was struck by a vehicle 
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negligently driven by C; A sustained $500,000 in dam- 
ages; C had liability coverage of $100,000; B had primary 
UIM coverage of $100,000; and A had secondary UIM 
coverage under three policies of $100,000, $50,000, and 
$25,000, UIM benefits of $175,000 were available to A af- 
ter C's liability coverage of $100,000 was deducted from 
the total stackable UIM coverage of $275,000 available 'to 
A, the primary insurer was required to pay $100,000 in 
UIM benefits, and the secondary insurers were each re- 
quired to pay a prorated portion of $75,000, or $42,857.14, 
$21,428.57, and $10,714.29 respectively. State Farm Mut. 
Auto. Ins, Co. v. Safeco Ins. Co., 2013-NMSC-006, 298 P.3d 
452, overruling State Farm Mut. Auto. Ins. Co. v, Jones, 
2006-NMCA-060, 139 N.M. 558,135 P.3d 1277. 

Primary insurer, who is required to pay first, is 
entitled to statutory liability offset for liability pay- 
ments received, where a passenger is injured by a third- 
party tortfeasor who is entirely at fault and the damages 
exceed the amount of available underinsured motorist 
coverage from both the primary Class II insurer and the 
secondary Class I insurer. State Farm Mut. Auto. Ins. Co. v. 
Jones, 2006-NMCA-060, 189 N.M. 558,135 P.3d 1277, cert. 
denied, 2006-NMCERT-005, 139 N.M. 567, 136 P.3d 568. 

In multiple-claimant situations, insured motorists 
who are covered under an uninsured/underinsured motor- 
ist policy and who suffer from injuries resulting from an 
automobile accident are entitled to collect up to the limit 
of their underinsurance policy to the extent that their 
damages exceed the amounts that the tortfeasor's insurer 
has previously paid to them. State Farm Mut. Auto. Ins. 
Co. v. Valencia, 1995-NMCA-096, 120 N.M. 662, 905 P.2d 
202, cert. denied, 120 N.M. 533, 903 P.2d 844. 

Underinsured motorist property damage cover- 
age. — In the absence of a valid rejection of underinsured 
motorist coverage for property damage, ‘the policy must 
be read to include underinsured motorist coverage equal 
to the amount of the liability limits in the automobile in- 
surance policy. Gulbransen v. Progressive Halcyon Ins. Co., 
2010-NMCA-082, 148 N.M. 585, 241 P.3d 183, cert. denied, 
2010-NMCERT-008, 148 N.M, 942, 242 P.3d 1288. 

Where the insurer issued an automobile insurance policy 
to the insured with property damage liability coverage in 
the amount of $50,000; the insurer did not offer the insured 
underinsured motorist property damage coverage; and the 
insured made no election to reject the coverage, the policy 
provided underinsured motorist property damage coverage 
in the amount equal to the policy's limits for property dam- 
age of $50,000. Gulbransen v. Progressive Halcyon Ins, Co., 
2010-NMCA-082, 148 N.M. 585, 241 P.3d 183, cert. denied, 
2010-NMCERT-008, 148 N.M. 942, 242 P.3d 1288. 

» Amount of coverage required. — New Mexico law 
requires insurers to affirmatively offer UM/UIM cover- 
age of not less than the minimum amount required by 
and up to the limits of liability coverage in the automo- 
bile insurance policy. Romero v. Progressive Nw. Ins. Co., 
2010-NMCA-024, 148 N.M. 97, 230 P.3d 844, cert. granted, 
2010-NMCERT-008, 148 N.M. 560, 240 P.3d 15, aff'd, Jor- 
dan v. Allstate Ins, Co,, 2010-NMSC-051, 149 N.M. 162, 
245 P.3d 1214. 

Deduction of reimbursement from another in- 
sured. — The minimum cannot be invaded by the direct 
deduction from it of reimbursement to the insured from 
another insured. Am. Mut. Ins. Co. v. Romero, 428 F.2d 870 
(10th Cir. 1970). 

Recovery from underinsured motorist carrier, 
— Under Subsection B, an insured collects from his un- 
derinsured motorist carrier the difference between his 
uninsured motorist coverage and the tortfeasor's liability 
coverage or the difference between his damages and the 
tortfeasor's liability coverage, whichever is less. Schmick 
v, State Farm Mut. Auto. Ins, Co.,:1985-NMSC-073, 103 
N.M. 216, 704 P.2d 1092; Martinez. v. Allstate Ins, Co., 
1997-NMCA-100, 124 N.M. 36, 946 P.2d 240. 
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Amount of offset when tortfeasor's policy ex- 
cludes punitive damages. — An insurer is not entitled 
to offset an injured insured's award of. underinsured mo- 
torist benefits by the tortfeasor's liability limits when the 
insured receives an amount less than:the policy limits due 
to a contractual exclusion for punitive:damages. The in- 
surer's offset is limited to. the amount of money actually 
received by the insured from the tortfeasor, Farmers Ins. 
Co. of Ariz. v. Sandoval, 2011-NMCA-051, 149 N.M. 654, 
253 P.3d 944. 

Where the tortfeasor's liability polay provided liability 
coverage in the amount of $25,000 per person and explic- 
itly excluded punitive damages from liability coverage; de- 
fendants' compensatory damages were less than $25,000 
each; plaintiff insured the insured defendant's vehicle for 
$30,000 per person; and defendants each sought $30,000 
in punitive damages, plaintiff was not entitled to offset the 
policy limits of defendant's underinsured motorist ‘cover- 
age of $30,000 by the policy limits of the tortfeasor's policy 
limits of $25,000 and pay defendant's only $5,000,each, 
Farmers Ins. Co. of Ariz. v. Sandoval, 2011-NMCA-051, 
149 N.M, 654, 253 P.3d 944. 

Limitation on underinsured recovery. — Regard- 
less of the number of underinsured tortfeasors at fault, 
the legislature intended that the injured party's under- 
insurance recovery should be limited to the amount of 
underinsured. motorist coverage purchased, less available 
liability proceeds, Fasulo v. State Farm, Mut. Auto, Ins. Co., 
1989-NMSC-060, 108 N.M. 807, 780 P.2d 633. 

Denial of pursuit of uninsured motorist claim. — 
Where a plaintiff was injured in an automobile accident 
and collected the maximum available from the tortfeasor's 
liability insurance policy, and also sought uninsured mo- 
torist benefits under her own policy because the accident 
was caused in part by an unknown truck driver who left 
the scene of the accident, the trial court erred in ruling 
that the plaintiff was entitled ‘to. pursue her uninsured 
motorist claim relative to the phantom truck driver. Amer: 
ican. States Ins. :Co, v. Frost, 1990-NMSC-065, 110 N.M. 
188, 793 P.2d 1341. 

Multiple claimants to liability coverage. — Where 
there are multiple claimants to the proceeds of a tortfea- 
sor's liability.coverage, in determining whether. the tort- 
feasor is an underinsured motorist, the court must look 
to the liability proceeds actually available to the injured 
insureds, not merely the express policy limits of the tort- 
feasor's liability coverage, Gonzales v. Millers Cas. Ins. Co., 
923 F.2d 1417 (10th Cir. 1991). 

Offset of liability coverage. — Since a guest passen- 
ger injured in’a one-car accident was paid the maximum 
liability insurance of $50,000 under. the driver's policy, he 
was not entitled to collect the $25,000 uninsured/under- 
insured coverage provided under his parents' policy since, 
under this section, the parents’ insurer was entitled to an 
offset equal to the driver's liability coverage..Samora. v. 
State Farm Mut. Auto: Ins. Co., 1995-NMSC-022, 119 N.M. 
467, 892 P.2d 600. 


D, PUNITIVE DAMAGES. 


Acts constituting rejection of maximum coverage. 
— Section 66-5-301 NMSA 1978 requires an insurer to af- 
firmatively offer UM/UIM coverage in an amount equal to 
the liability limits of the policy. The election by an insured 
to purchase UM/UIM coverage in an amount less than the 
policy liability limits constitutes a rejection of the maximum 
amount of UM/UIM coverage permitted under Section 66- 
5-301 NMSA 1978. Progressive Nw. Ins. Co. v. Weed Warrior 
Servs. , 2010-NMSC-050, 149 N.M.157, 245 P.3d 1209. 

Requirements for a valid rejection of maximum 
coverage. — To obtain a valid rejection of UM/UIM cov- 
erage equal to the liability limits of an automobile insur- 
ance policy, an insurer must inform the insured that the 
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insured is entitled to purchase UM/UIM coverage in an 
amount equal to the policy's liability limits; provide the 
insured the premium charges for the maximum amount 
of UM/UIM coverage, the minimum amount, of UM/UIM 
coverage under Section 66-5-301 NMSA 1978, and any 
other: levels of UM/UIM. coverage-offered to the insured; 
obtain a written rejection, of UM/UIM coverage equal to 
the limits of liability; and make the written rejection a 
part of the policy that is delivered to the insured. If the 
insurer does not obtain a valid rejection of UM/UIM cover- 
age, the policy will be reformed to provide UM/UIM cover- 
age equal to the liability limits. Jordan v, Allstate Ins. Co., 
2010-NMSC-051, 149 N.M. 162, 245 P.3d 1214. 

Invalid rejection of maximum coverage. — Where 
the insurer offered the insured UM/UIM coverage equal 
to the liability limits of the insured's policy; the insured 
rejected coverage in writing; the insurer periodically de- 
livered declaration pages to the insured, which indicated 
the amounts of liability and UM/UIM coverage provided 
under the policy but did not expressly inform the insured 
that UM/UIM coverage equal to the limits of liability had 
been rejected, the rejection was invalid because it did not 
provide the premium costs for each available coverage op- 
tion and because the rejection was not made’a part of the 
written policy. Jordan v. Allstate Ins, Co. , 2010-NMSC- pb) 
149:N.M. 162, 245. P.3d 1214. 

Where the insurer offered the insured UM/UIM cover- 
age equal to the liability limits of the insured's policy and 
provided price quotations for each available coverage op- 
tion; and.the insured rejected coverage,in writing, the re- 
jection was invalid because it, was not. made a part of the 
written policy, Jordan v. Allstate Ins. Co.,2010-NMSC-051, 
149 N.M. 162, 245 P.3d 1214, 

Punitive, damages are improper when not. predi- 
cated upon actual damages. — Where an uninsured 
motorist, fleeing from police, struck defendant's unoccupied 
vehicle, which sustained disabling property damage from 
the collision, and where. plaintiff, defendant's automobile 
insurer, paid defendant the policy's $10,000 coverage limit 
for uninsured/underinsured.(UM/UIM) property damage, 
and where defendant thereafter demanded that punitive 
damages arising from the property damage be paid from his 
UM/UIM bodily injury coverage even though noone was in 
the vehicle at the time of the accident and no one sustained 
any bodily injury, the district court erred in awarding pu- 
nitive damages under defendant's. UM/UIM bodily injury 
coverage when he sustained only UM/UIM. property dam- 
age and exhausted the coverage limit for UM/UIM property 
damage, because punitive damages are predicated upon ac- 
tual damages and are properly awarded: only. for the same 
conduct that caused the actual damages and, as a matter 
of law, if the UM/UIM coverage limit for one kind of loss is 
exhausted, an insured cannot recover additional policy pro- 
ceeds from the UM/UIM coverage limits for another kind of 
loss when the’insured did not suffer that other kind of 158. 
Fred Loya Ins. Co, v. Swiech, 2018-NMCA-022. 

Recovery of punitive damages regardless of ve 
surance contract. — Punitive damages are as much a 
part of the potential award under the’uninsured motorist 
statute as damages for bodily injury, and therefore they 
cannot be contracted away in an insurance contract: Thus 
a policy holder may recover punitive damages regardless 
of the insurance contract. Stinbrink v. Farmers Ins. Co., 
1990-NMSC-108, 111'N.M. 179, 803 P.2d 664. 

Punitive damages offset by recovery of actual dam- 
ages, — Although underinsured motorist coverage includes 
punitive damages, such coverage’ does not negate a valid 
offset provision in the insurance policy and the insured's re- 
covery of actual damages from the tortfeasor may be offset 
against the underinsured coverage. Manzanares v. Allstate 
Ins. Co., 2006-NMCA-104, 140 N.M. 227, 141 P.3d 1281, cert. 
denied, 2006-NMCERT:008, 140. N.M. 423, 143 P.3d 185. 


©. 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


66-5-301 


Punitive damages after death of uninsured mo- 
torist. — An insured cannot recover punitive damages 
from his insurer when the uninsured motorist dies before 
an award is made, since he would not be legally entitled 
to recover those damages from the estate of the uninsured 
motorist. State.Farm Mut. Auto. Ins. Co. v. Maidment, 
1988-NMCA-060, 107 N.M. 568; 761:P.2d 446, cert. denied, 
107 N.M. 4138, 759 P.2d 200. 

Jurisdiction over appeal of punitive damages 
award. — The court of appeals has jurisdiction of an ap- 
peal of an award of punitive damages in an uninsured 
motorist claim. Although the obligations of an insurer are 
determined by application of contract law principles to'the 
particular terms of an insurance policy, the court has juris- 
diction over uninsured motorist claims against an insurer 
where the insurer's liability is contingent upon the tort lia- 
bility of the uninsured motorist. State Farm Mut. Auto, Ins, 
Co. v. Maidment, 1988-NMCA-060, 107 N.M. 568, 761 P.2d 
446, cert. denied, 107 N.M. 418, 759 P.2d 200. 

Law reviews. — For note, "Uninsured Motorist Arbi- 
tration," see 8 N.M.L. Rey, 220 (1973), 

For annual survey of New Mexico law relating to com- 
mercial law, see 13 N.M.L. Rev, 293 (1983). == 

For annual survey of New Mexico law relating to torts, 
see 13 N.M.L. Rev. 473 (1983), 


For annual survey of New Mexico i insurance law, see 20. 


N.M.L. Rev. 341 (1990). 

For note, "The Court Rules on Underinsured Motorist 
Coverage; Keep It.in the Family: Mountain States Mut. 
Cas. Co. v. Martinez," see 24 N.M.L. Rev. 517 (1994), - 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 7 Am, 
Jur, 2d toma buls Insurance 8§ 293 to 298, 

"Uninsured motorist" coverage, 79 A.L.R.2d 1252. 

What constitutes an "uninsured" or "unknown" vehicle 
or motorist with uninsured motorist coverage, 26 A.L.R.3d 
883. 

Time limitations as to claims based on uninsured mo- 
torist clause, 28 A.L.R.3d 580, 

_ What. constitutes an "automobile" for purposes of unin- 
sured motorist provisions, 65 A.L.R.3d 851. 

Coverage under uninsured motorist clause of injury in- 
flicted intentionally, 72 A.L.R.3d 1161. , 

Insured's right to bring direct. action against.insurer for 
uninsured motorist benefits, 73 A.L.R.3d 632. 

Who is "named insured" within meaning of automobile 
insurance policy, 91 A.L.R.3d 1280. 

Who is "member": or "resident" of same’ "family" or 
"household," within no-fault or uninsured \motorist provi- 
sions of motor vehicle insurance policy, 96 A.L.R.3d 804. 

Operation ‘or use of vehicle outside scope of permission 
as rendering it uninsured within meaning of uninsured 
motorist coverage, 17 A.L.R.4th 1822. 

Uninsured motorist endorsement: validity, and, enforce- 
ability of policy provision purporting to. authorize deduc- 
tion of no-fault benefits from amounts payable under un- 
insured motorist endorsement, 20 A.L.R.4th 1104, 

Combining or "stacking" uninsured motorist coverages 
provided in policies issued by different insurers to same 
insured, 21. A.L:R,.4th 211. 

Combining or "stacking" uninsured motorist coverages 
provided in single policy applicable to different vehicles of 
individual insured, 23 A.L.R.4th 12, 

Combining or,"stacking"” uninsured motorist coverages 
provided in separate policies issued by same insurer. to 
different insureds, 23 A.L.R.4th 108, 

Uninsured and underinsured motorist coverage: re- 
coverability, under uninsured or underinsured motorist 
coverage, of deficiencies in compensation afforded injured 
party by tortfeasor's liability.coverage, 24 A.L.R\4th 13... 

Right to recover under uninsured or underinsured mo- 
torist insurance for injuries attributable to joint tortfea- 
sors, one of whom is insured, 24 A.L.R.4th 63. 
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Validity, construction, and effect of "consent to sue" 
clauses)in uninsured motorist endorsement of automobile 
insurance policy, 24 A.L.R.4th 1024. 

~ Combining or "stacking" uninsured motorist coverages 
provided in separate policies issued by same insurer to 
same insured; 25 A.L.R.4th 6: 

Combining or "stacking" uninsured motorist coverages 
provided in fleet policy, 25 A.L.R.4th 896. 

Applicability of uninsured motorist statutes to self- 
insurers, 27 A.L.R.4th 1266. 

Combining or "stacking" uninsured motorist coverages 
provided in policies issued by different insurers to differ- 
ent insureds, 28 A.L.R.4th 362. 

Uninsured motorist coverage: validity of exclusion of 


_ injuries sustained by insured while occupying "owned" ve- 


497 


hicle not insured by policy, 30 A.L.R.4th 172. 

Right of insurer issuing "uninsured motorist" coverage 
to intervene in action by insured ‘against uninsured mo- 
torist, 35 A.L.R.4th 757, 

Statutory or policy exclusion, from automobile no-fault 
coverage, of property damage covered by homeowner's 
policy of household member who is owner, registrant, or 
operator of vehicle involved, 41 A.L.R.4th 973. 

Uninsured motorist coverage: injuries to motorcyclists 
as within affirmative or exclusionary terms of automobile 
insurance policy, 46 A.L:R.4th 771. 

Validity, under insurance statutes, of coverage exclu- 
sion for injury to or death of insured's family or household 
members, 52 A.L.R.4th 18. 

Punitive damages as within coverage of uninsured or 
underinsured motorist insurance, 54 A.L.R.4th 1186, 

Right of insured, precluded from recovering against 
owner or operator of uninsured motor vehicle because of 
governmental immunity, to recover uninsured motorist 
benefits, 55 A.L.R.4th 806. 

What constitutes use of vehicle "in the automobile busi- 
ness" within exclusionary’ clause of liability policy, 56 
A.L.R.4th 300, 

What constitutes "entering" or "alighting from" vehicle 
within meaning of insurance policy, or statute mandating 
insurance coverage, 59 A.L.R.4th 149, 

What constitutes single accident or occurrence within 
liability, policy limiting insurer's liability to a specified 
amount per accident or occurrence, 64 A.L.R.4th 668. 

Automobile insurance: umbrella or catastrophe policy 
automobile liability coverage as affected by primary policy 
"other insurance" clause, 67 A.L.R.4th 14. 

Automobile uninsured motorist coverage: "Legally en- 
titled. to ;recover" clause as barring claim. compensable 
under workers' compensation statute, 82 A.L.R.4th 1096, 

"Excess" or "umbrella" insurance policy as providing 
coverage for accidents with uninsured or underinsured 
motarists, 2 A.L.R.5th 922. 

Uninsured and underinsured motorist coverage: valid- 
ity, construction and effect of policy provision purport- 
ing to reduce coverage by amount paid or payable under 
workers' compensation law, 31 A.L.R.5th 116, 

Right of employer or workers' compensation carrier to 
lien against, or, reimbursement out of, uninsured or un- 
derinsured motorist proceeds payable to employee injured 
by third party, 83 A.L.R.5th 587, 

Validity and construction of provision of uninsured or 
underinsured motorist coverage that damages under the 
coverage will be reduced by amount of recovery from tort- 
feasor, 40 A,L.R.5th 603. 

Automobile insurance coverage for drive-by shootings 
and other incidents involving the intentional discharge of 
firearms from moving motor vehicles, 41 A.L.R.5th 91. 

Requirement, that multicoverage umbrella insurance 
policy offer uninsured or underinsured motorist cover- 
age equal to liability limits under umbrella provisions, 52 
A.L.R. 5th 461. 
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Validity of territorial restrictions on uninsured/under- Uninsured motorist indorsement: construction and ap- 
insured coverage in automobile insurance policies, 55 plication of requirement that there be "physical contact" 
A.L.R.5th 747. site with unidentified or hit-and-run vehicle; "miss-and-run" 

Automobile insurance: what constitutes "occupy- cases, 77 A.L.R.5th 319. 
ing" under owned-vehicle exclusion on uninsured- or Uninsured motorist indorsement: general issues re- 
underinsured-motorist coverage of automobile insurance garding requirement that there be "physical contact" with 
policy, 59 A.L.R.5th 191, unidentified or hit-and-run vehicle, 78 A.L.R.5th 341. 


Who is "member" or "resident" of same 'family"-0 
"household" within no-fault.or uninsured motorist. we oF 
sions of motor vehicle insurance policy, 66 A.L.R.5th 269. 


66-5-302. Uninsured motorist; payment of arbitration fee. 


* No arbitrator shall require the payment of a fee in advance of the arbitration of any controversy 
arising under an uninsured motorist provision of a motor vehicle or automobile liability insurance 
policy, The arbitrator may award the costs of arbitration to the prevailing party. 


History: 1953 Comp., § 64-24-106, enacted by Laws award it in some other way. Stinbrink v. Farmers Ins. Co,, 
1969, ch. 18, § 3; recompiled as 1953 Comp., § 64-5- 1990-NMSC-108, 111 N.M..179, 803 P.2d 664. 

302, by Laws 1978, ch. 35, § 326. Insurance policy may not require each party to 

bear own arbitration costs. — An insurance policy 

ANNOTATIONS may not mandate that each party bear its own arbitra- 


tion costs because the statute provides that an arbitrator 
may award costs of the arbitration to the prevailing party. 
Stinbrink v. Farmers Ins. Co., 1990-NMSC-108, 111 N.M. 
179, 803 P.2d 664. 

Am, Jur. 2d, A.L.R. and C.J. S. references. — 7 Am. 
Jur. 2d Automobile Insurance §§ 336 to 338. 

What issues are arbitrable under arbitration provision 
of uninsured motorist insurance, 29 A.L.R.3d 828. 

61A C.J.S, Motor Vehicles § 563,19. 


Apportionment of arbitration costs. — The unin- 
sured motorists' insurance statute and. the New Mexico 
Arbitration Act are not in a state of repugnant conflict on 
the issue of apportionment of arbitration costs, The Arbi- 
tration Act merely encompasses the uninsured motorists' 
insurance statute; it allows the arbitrator to award costs of 
arbitration to. the prevailing party (as does the uninsured 
motorists’ insurance statute), unless the parties contract to 


66-5-303.. Uninsured motorist; judicial review [of] arbitration award. 


After a party to an arbitration proceeding involving an uninsured motorist receives notice of 
an award, the party may make a motion to the district court for an order confirming the award, 
at: which time the court shall issue a confirming order unless the award is modified or corrected 
pursuant to Section 44-7A-21 or 44-7A-25 NMSA 1978 or is vacated pursuant to Section 44- TA-24 
NMSA 1978. 


History: 1978 Comp., § 66-5-303, enacted by haws only upon the consent of both parties, and where the su- 
2003, ch. 427, § 1. perintendent of insurance has approved such an endorse- 
Cross references. — For procedures governing ad- ment, New Mexico law does not compel binding arbitra- 
ministrative appeals to the district court, see Rule 1-074 tion, McMillian v, Allstate Indem. Co., 2004-NMSC-002, 
NMRA. 135 N.M. 17, 84 P.3d'65. 
Repeals and reenactments. — Laws 2003, ch. 427, Arbitration provision providing for limited de 
§ 1 repealed 66-5-303 NMSA 1978, as enacted by Laws novo appeal substantively unconscionable. — The 
1969, ch, 18, § 4, and enacts the above’ section, effective limited de novo appeal provision in an insurance contract, 
June 20, 2003. For provisions of the former section, see the providing for mandatory arbitration which would be bind- 
2001 Replacement Pamphlet. ing on both parties for any award of damages not exceed- 
ing the limits of the Mandatory Financial Responsibility 
ANNOTATIONS Act but providing for de novo appeal by either party of 
Unilateral demand not sufficient where policy re- caer wah we ae aie ee ml on vi as . 
quires bilateral agreement. — New Mexico law does Mdrnadh Gel padlgindel tee hght Mth ptt ibe aoe aaaldly Bev leiehrigs ater 7 
not require arbitration of an uninsured motorist claim Farm Mut. Auto. Ins. Co. 2003-NMSC-011, 133 N.M. 661, 
upon the unilateral demand of either the insurer or the 68 Pad 901. “1 
insured where the insurance policy states that disputes Law reviews. — For note, "Uninsured Motorist Arbi- 
regarding whether the insured is entitled to receive pay- tration," see 3 N.M.L. Rev. 220 (1973). 
ment under the policy, or the amount of payment due, Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid: 
will be submitted to arbitration only if both the insurer ity and enforceability of provisions for binding arbitration, 
and insured consent. McMillian v. Allstate Indem. Co., and waiver thereof, 24 A.L.R.3d 1325. 
2004-NMSC-002, 135 N.M. 17, 84 P.3d 65. Uninsured and underinsured motorist coverage: en- 
Binding athitration not compelled. — Where the forceability of policy provision limiting appeals from arbi- 
uninsured motorist endorsement provides for arbitration tration, 23 A.L.R.5th 801. 
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PART 5 
IDENTIFICATION CARDS 


66-5-401. Identification cards; application. 


A. ‘Aperson who does not have a valid New Mexico driver's license may be issued an identifica- 
tion card by the department. An application for an identification card or renewal of an identifica- 
tion card shall be made upon a form furnished by the department. , 

B. The department shall establish two distinct identification cards as provided in Section 66- 
5-405 NMSA 1978: ; 

(1). a REAL ID-compliant identification card; and 
(2) a standard identification card. 

C. An application for a REAL ID-compliant identification card shall contain the applicant's full 
legal name; date of birth; sex; and current New Mexico residence address and shall briefly describe 
the applicant. 

D. An application for a standard identification card shall bear the applicant's full name; date 
of birth; sex; and current New Mexico residence address and shall briefly describe the applicant. 

K. The secretary shall establish by rule documents that may be accepted as evidence of the 
residency of the applicant. 3 

F. A person applying for or renewing a REAL ID-compliant identification card shall provide 
documentation required by the federal government of the applicant's identity; date of birth; so- 
cial security number, if applicable; address of current residence; and lawful status. The depart- 
ment shall verify the applicant's lawful status and social security number, if applicable, through 
a method approved by the federal government. Pursuant to the federal REAL ID Act of 2005, the 
secretary shall establish a written, defined exception process to allow a person to demonstrate the 
person's identity, age and lawful status. The process shall allow a person to use'a certified letter 
of enrollment or a valid identification card issued by a federally recognized Indian nation, tribe or 
pueblo to demonstrate the person's identity or age or to demonstrate the person's lawful status, if 
applicable. A person with lawful status may apply for a REAL ID-compliant identification card or 
a standard identification card. Every application for an identification card shall be signed by the 
applicant or the applicant's parent or guardian. The secretary may, for good cause, revoke or deny 
the issuance of an identification card. 

G. An application by a foreign national with lawful status for a REAL ID- sonipliiy identifica- 
tion card shall contain the unique identifying number and expiration date, if applicable, of the for- 
eign national's valid passport, valid visa, employment authorization card issued under the appli- 
cant's approved deferred action status or other arrival-departure record or document issued by the 
federal government that conveys lawful status. The department may issue to an eligible foreign 
national applicant a REAL ID-compliant identification card that is valid for a period not to exceed 
the duration of the applicant's lawful status; provided that if that date cannot be determined by 
the department and the applicant is not a legal permanent resident, the identification card shall 
expire one year after the effective date of the identification card. 

H. The department shall issue a standard identification card to an applicant who is otherwise 
eligible but who does not provide proof of lawful status and who affirmatively acknowledges that 
the applicant understands that a standard identification card may not be valid for federal pur- 
poses. An applicant who does not provide proof of lawful status shall only apply for a standard 
identification card, An application for a standard identification card shall include proof of the ap- 
plicant's identity and age. | 

I, The secretary may adopt rules providing for the proration of fees due to shortened validity 
periods authorized pursuant to the provisions of this section. 

_J. Within the forms prescribed by the department for identification card applications, a space 
shall be provided to show whether the applicant is a donor as provided in the Jonathan Spra- 
dling Revised Uniform Anatomical Gift Act [24-6B-1 through 24-6B-25 NMSA 1978]. A person 
applying for an identification card may indicate that person's status on the space provided on the 
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application. The donor status indicated by the applicant shall be displayed on the identification 
card. The form and identification card shall be signed by the donor i in the presence of a witness 
who shall also sign the form in the donor's presence. © 


History: 1953 Comp.,, § 64-5-401, enacted by Laws 
1978, ch. 35, § 328; 1985, ch. 11, § 1; 1989, ch. 318, § 18; 
1999, ch, 76, § 8; 2004, ch. 59, § 20; 2007, ch. 323, § 33; 
2016, ch. 79, § 9; 2019, ch. 167, § 10. 

The 2019 amendment, effective October 1, 2019, pro- 
vided for REAL ID-compliant identification cards, pro- 
vided that the department of motor vehicles shall estab- 
lish REAL ID-compliant identification cards and standard 
identification cards, and provided the required contents 
of a standard identification card; in Subsection A, after 
"New Mexico driver's license", deleted “or driving autho- 
rization card"; added a new Subsection B and new subsec- 
tion designation "C."; in Subsection C, after "application 
for", deleted "an" and added "REAL ID-compliant"; added 
new Subsection D and new subsection designations "E." 
and "F." and redesignated former Subsections B through 
E as Subsections G through J, respectively; in Subsection 
E, after "residency of the applicant.", deleted the remain- 
der of the subsection, which related to identification cards 
that meet federal requirements; in Subsection F, after "re- 
newing", deleted "an" and added "a REAL ID- compliant’, 
after "identification card", deleted "that meets federal re- 


quirements to be accepted by federal agencies for official | 


federal purposes", after "may apply for', deleted "an" and 
added "REAL ID-compliant", after the next occurrence of 
"identification card", deleted "that meets federal agen- 
cies for official federal purposes", after "or", deleted "an" 
and added "a standard", and after the next occurrence of 
"identification card", deleted "not intended to be accepted 
by federal agencies for official federal purposes"; in Sub- 
section G, after "lawful status for", deleted "an" and added 
a REAL ID-compliant", after the next. occurrence. of 
Ndentification card", deleted "that meets federal require- 
ments to be accepted by federal agencies for official fed- 
eral purposes", after "foreign national applicant", deleted 
"an" and added "a/ REAL, [D-compliant", after the next 


occurrence of "identification card", deleted "that meets , 


federal requirements to be accepted by federal agencies 
for official federal purposes"; and in Subsection H, after 
"shall issue", deleted "an", and) added "a standard", after 
the next occurrence of "identification card", deleted "not 
intended to be accepted by federal agencies for official 


federal purposes", after "applicant understands that", de- 
leted "an" and added "a standard", after the next occur- 
rence of "identification card", deleted "not intended to be 
accepted by federal agencies for official federal purposes 
is" and added "may", after "not", added."be", after "shall 
only apply for", deleted "an" and added "a standard", after 
the next occurrence of "identification card", deleted "not 
intended to. be accepted by federal agencies for official 
federal purposes. For", after "An application for", deleted 
"an" and added "a standard", after the next occurrence of 
"identification card", deleted "not intended to be accepted 
by federal agencies for official federal purposes, the sec- 
retary’, and after "shall", deleted "accept as" and added 
"include", and deleted former Paragraphs (1) through (5). 
The 2016 amendment, effective May 18, 2016, cre- 
ated two tiers of identification cards, those that meet 
federal requirements to be accepted by federal agencies 
for official federal | purposes and those not intended to be 
accepted by federal agencies for official federal purposes; 


_ in the catchline, added "application"; in Subsection A, af- 


ter "valid New Mexico driver's license", added "or driving 
authorization card", after "may be issued an identifica- 


‘tion card by the department", deleted "certified by the 


applicant as to true, name, correct age and other iden- 
tifying data as the department may require" and added 
the next nine sentences; and added new Subsections B, C 
and D, and redesignated former Subsection B as Subsec- 


tion,E. 


The 2007 amendment, effective July 1, 2007, changed 
the name of the act. ~ 
The 2004 amendment, effective March 4, 2004, added 


Subsection B, 


The 1999 amendment, effective July 1, 1999, in the 
first sentence, deleted "thirteen years of age or older" ‘fol- 
lowing’ "Any person", substituted "department for "divi- 
sion" in two places, substituted."applicant" for."registrant 


and attested to by the division", added the language be- 


ginning "by the applicant" to the ‘end of the second sen- 

tence, and in the ‘third sentence substituted "secretary" 

for."director" and deleted "shown" following "good cause", 
The 1989 amendment, effective July 1, 1989, added 


the last sentence. 


66-5-402. Persons eligible for identification cards. 


The department may issue an idelitiAcation card only to a person who is a Nev México! ne 


and who does not have a valid New Mexico license; 


History: 1953 Comp., § 64-5-402, enacted by Laws 
1978, ch. 35, § 329; 1987, ch. 10, § 1; 1993, ch. 328, § 3; 
1999, ch. 76, § 4; 2016, ch. 79, § 10, 

The 2016 amendment, effective May 18, 2016, re- 
moved certain eligibility requirements for persons ap- 
plying for identification cards; after "The department", 
deleted "shall" and added "may", deleted the subsection 
designation "A", after "who does not have a valid New 
Mexico", deleted "driver's", after "license", deleted the 


remainder of former Subsection A; and deleted Subsec- 
tion B, 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "or its certified copy, a certificate of baptism, a valid 
passport" for "a certificate of baptism" in Subsection A, 
~ The 1993 amendment, effective July 1, 1993, substi- 
tuted "department" for "division" in the iitroductory lan- 
guage and "that the department" for "which the director" 
in Subsection A. 


66-5-403. Expiration of identification cards; duration; renewal. 


A. Except as provided in Subsections B through E of this section, every identification card 
shall be issued for a period not to exceed four years and shall expire four years after the effective 


date of the identification card. 
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B. An identification card may be renewed within ninety days prior to its expiration or at an ear- 
lier date approved by the department. An identification card may be renewed by mail or telephonic 
or electronic means pursuant to regulations adopted by.the department, except the department 
shall not renew by mail or telephonic or electronic means a REAL ID-compliant identification card 
if prohibited by federal law. The regulations shall ensure adequate security measures to safeguard 
personal information that is obtained in the issuance of an identification card. 

C. At the option of the applicant for an identification card, a card may be issued for a period of 
eight years, provided that the applicant pays the amount required for an identification card issued. 
for a term of eight years. An identification card issued pursuant to the provisions of this subsection 
shall expire eight years after the effective date of the identification card, 

D. A REAL ID-compliant identification card issued to a foreign national with lawful status 


shall expire on the earlier of: 


(1) . four years after. the effective date of the identification daied or eight years after the ef- 
fective date of the identification card if the applicant opted for a period of eight years pursuant to 


Subsection C of this section; or 


(2) the expiration date of the applicant's lawful status; provided that if that date cannot He 
determined by the department and the applicant is not a legal permanent resident, the identifica- 
tion card shall expire one year after the effective date of the identification card. 

EK. Astandard identification card shall expire four years after the effective date of the identifi- 


cation card. 


History: 1953 Comp., § 64-38-3, enacted by Laws 
1978, ch. 269, § 3; recompiled as 1953 Comp., § 64-5-408, 
by Laws 1978, ch. 35, § 330; 1999, ch. 222, § 4; 2010, 


ch. 42, § 3; 2010, ch. 70, § 3; 2016, ch. 79, § 11; 2019, ch. 


167, § 11. 

The 2019 amendment, effective October 1, 2019, re- 
vised the four-year issuance period for identification cards, 
and provided for REAL ID-compliant identification cards; 


in Subsection A, after "shall expire", deleted "on the last | 


day of the month of the identified person's birth in the 
fourth year" and added 'four years"; in Subsection B, after 
"electronic means", deleted "an" and added "a REAL-ID- 
compliant", after "identification card", deleted "that meets 
federal requirements to be accepted by federal agencies for 
official federal purposes"; in Subsection C, deleted the last 
sentence of the subsection, which provided "The identifica- 
tion card may be renewed within ninety days prior to its 
expiration."; in Subsection D, in the introductory clause, 
after the subsection designation, deleted "An" and added 
"A REAL ID-compliant", after "identification card", deleted 
"that meets federal requirements to be accepted by federal 
agencies for official federal purposes", in Paragraph D(1), 
after the paragraph designation, deleted "the last day of 
the month of the applicant's birth in the fourth year" and 
added "four years"; in Subsection E, after the subsection 
designation, deleted "An" and added "A standard", after 
"identification card", deleted "not intended to be accepted 
by federal agencies for official federal purposes issued to an 


66-5-404. Duplicate cards. 


applicant who provides proof of lawful status", after "shall 
expire", deleted "on the last day of the month of the appli- 
cant's birth in the fourth year" and added "four years"; and 
deleted former Subsections F and G. 

The 2016 amendment, effective May 18, 2016, 
amended the duration of certain identification cards; in 
Subsection A, after "Except as provided in", deleted "Sub- 
section B or C" and added "Subsections B through G"; in 
Subsection B, after "regulations adopted by the depart- 
ment", added "except the department shall not renew by 
mail or telephonic or electronic means an identification 
card that meets federal requirements to be accepted by 
federal. agencies for official federal purposes if prohib- 
ited by federal law"; in Subsection C, after "this subsec- 
tion shall expire", deleted "on the last day of the month of 
the applicant’s birth in the eighth year" and added "eight 
years"; and added new Subsections D. through G. 

The 2010 amendment, effective July 1, 2010, in Sub- 
section A, after "Subsection B", added "or C"; and in Sub- 
section B, in the first sentence, at the beginning of the sen- 
tence, added ‘the word "An" and after "expiration", added 
the remainder of the sentence; and added the second and 
third sentences. 

The 1999 amendment, effective July 1, 1999, desig- 
nated the formerly undesignated provisions as Subsection 
A, added the exception at the beginning of that subsec- 
tion, and added Subsection B, 


In the event an identification card issued pursuant to Section 66-5-402 NMSA 1978 is lost, sto- 
len, destroyed or mutilated or a name or address is changed, the person to whom the identification 
card was issued may obtain a replacement upon furnishing satisfactory proof of age and identity 
to the department and paying the required fee. Any person who loses an identification card and 
who after obtaining a replacement finds the original card shall immediately surrender the original 
card to the department. The same documentary evidence shall be furnished for a replacement as 
for an original identification card. 


History: 1953 Comp., § 64-5-404, enacted by Laws 
1978, ch. 35, § 331; 1999, ch. 76, § 5. 


Cross references. — For the required fee, see 66-5-408 
NMSA 1978. 
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The 1999 amendment, effective July 1, 1999, in-three "stolen", substituted "a name or address:is changed" for "a 
places substituted "department" for "division" and "replace- _ new name is acquired", and substituted "age and identity" 
ment" for "duplicate"; in the first sentence inserted “is-  _ for "such fact", and made minor stylistic changes. 


sued pursuant to Section 66-5-402 NMSA 1978", inserted 


66-5-405. Contents of card. 


A. A REAL ID-compliant identification card shall bear the peatleantis full Tad name; date of 
birth; sex; current New Mexico residence address; full-face or front-view digital photograph of the 
identification card holder; a unique identification card number; a date of issuance; an expiration 
date; a brief description of the identification card holder; and the gigi of ae ences, and sane 
identification card shallindicate donor status. 

B. A standard identification card shall bear the By abRanen full name; date of birth; sex; cur- 
rent’New Mexico residence address; full-face or front-view digital photograph of the identification 
card holder; a unique identification card: number; a date of issuance; an expiration date; a brief 
description of the identification card holder; and the signature of the holder, and the identification 
card shall indicate donor status. 

C. A valid license or identification card shall satisfy the identity, age and New Mexico resi- 
dency requirements for the issuance of a standard identification card to an applicant. 

D. All identification cards of persons under the age of twenty-one years shall have a rivtod 
legend indicating that the person is under twenty-one. 

E. A standard identification card shall not include a sa star pursuant to Section 66-5- 15. 3 
NMSA 1978 and shall bear the statement: 


"STATE OF NEW MEXICO IDENTIFICATION 
, CARD NO. 


This card is provided solely for the purpose of establishing that the bearer described on the card 
was not the holder of a New Mexico driver's license as of the date of issuance of this card. This 
identification card is not a license. ISSUED FOR IDENTIFICATION PURPOSES ONLY. NOT 
INTENDED FOR FEDERAL.PURPOSES.". 

F. A REAL ID-compliant identification card shall bé digtiiguishable’ in doit or doa from a 
standard identification card but only to the extent that a standard identification card shall bear 
the statement: "NOT INTENDED FOR FEDERAL PURPOSES", and a REAL ID-compliant iden- 
tification card shall include a gold star pursuant to Section 66-5-15.3 NMSA 1978. 

G. AREAL ID-compliant identification card shall bear the statement: 


"STATE OF NEW MEXICG IDENTIFICATION 
CARD NO._- 


This card is provided for the purpose of poteniebing that the bearer described on the card was 
not the holder of a New Mexico driver's license as of the date of issuance of this card. This identi- 
fication card is not a license. ISSUED FOR IDENTIFICATION PURPOSES.ONLY,", 

H. A REAL ID-compliant identification card issued to a foreign national with lawful status 
who fails to prove that the foreign national's lawful status’ will not expire prior to the date on 
which the identification card applied for would expire but for the person being a foreign national 
shall clearly indicate on its face and in the machine readable zone that it is temporary and shall 
bear the word "TEMPORARY". 


History: 1953 Comp., § 64-5-405, enacted by Laws card", deleted "not intended to be accepted by federal 


1978, ch. 35, § 332; 1987, ch. 10, § 2; 2004, ch. 59, § 21; agencies for official federal purposes" and added "shall not 
2016, ch.-79, § 12; 2019, ch. 167, § 12. include a gold star pursuant to Section 66-5-15.3 NMSA 

The 2019 amendment, effective October 1, 2019, pro- 1978 and", and after "NOT", deleted "INTENDED"; in Sub- 
vided for REAL ID-compliant identification cards; in Sub- | section F, added "A REAL ID-compliant", after "identifica- 
section A, after the subsection designation, deleted "An" tion card", deleted "that meets federal requirements to be 
and added "A REAL ID-compliant", deleted former Sub- accepted by federal agencies: for official federal purposes", 
sections B and C, added new subsection designation "D." after "design from", deleted "an" and added "a standard", 
and redesignated former Subsections B and C as Subsec- after "identification card", deleted "not intended to be ac- 
tions E and F; in Subsection E, in the introductory clause, cepted by federal’ agencies for official federal purposes 
deleted "An" and added "A standard", after "identification and" and added the remainder of the subsection; added 
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new subsection designation G and: redesignated former residence address; full-face or front-view digital photo- 
Subsection D as Subsection H; in Subsection G, added."A graph of the-identification card holder; a unique identi- 
REAL ID-compliant identification: card";.and in Subsec- fication' card number; a date of issuance; an expiration 
tion H, deleted "An"! and added "A REAL ID-compliant", date; a brief description of the identification card holder 
and after "identification:card", deleted "that meets federal and the signature of the holder, and the identification card 
requirements to be accepted by federal aerarise for. offi- shall"; added the subsection designation "B"; in Subsec- 
cial federal purposes". tion'B, added "An", after "identification card", added "not 
The 2016 amendment, effective “May 18, 2016, intended to be accepted by federal agencies for official fed- 
amended the required contents of identification cards; af. eral purposes", and after "shall bear the", deleted "follow- 
ter the catchline, deleted "The identification card shall ad- ing", after "ISSUED FOR IDENTIFICATION PURPOSES 
equately describe the registrant and bear his picture that ONLY", added "NOT FOR FEDERAL PURPOSES"; and 
shall show a full face or front view for all registrants and" added new Subsections C and D. 
and added the subsection designation "A"; in Subsection The 2004 amendment, effective March 4, 2004, added 
A, added "An identification card shall bear the applicant’s "and indicate donor status" after "registrants" in the first 


full legal name; date of birth; sex; current New Mexico ~ sentence. 


66-5-406. Public entities; no liability. 


No public entity shall be liable for any loss or injury resulting directly or indirectly from false 
or inaccurate information contained in identification cards issued by the motor vehicle division. 


History: 1953 Comp., § 64-5-406, enacted by Laws 
1978, ch. 33} § 333. C 


66-5-407. Reliance upon information. 


No person shall be held responsible in a court of 1a for any em or failure to act which is directly 
attributable to his reliance upon the information containéd in an identification card issued pursu- 
ant to Section [Sections] 66-5-401 through 66-5-408 NMSA 1978; provided he has made a reason- 
able attempt to’ascertain that the information i is correct, has not been altered and the card belongs 
to the person presenting it. 


Histoi 1953 Schip! us g 64-5-407, enacted by euye Bracketed material. — The bracketed material in 


1978, ch. it § 334. this section was inserted by the compiler and it is not part 
) of the law. 


66-5-408. Fees. 


A. Upon application for an identification card with a four-year term, there shall be paid to the de- 
partment a fee of five dollars ($5.00). Upon application for an identification card with an eight-year 
term, there shall be paid to the department a fee of ten dollars ($10.00). A fee shall not be charged to 
an applicant for an identification card if the applicant is at least seventy-five years of age. 

B. The department with the approval of the governor may increase the amount of the identifica- 
tion card fee by an amount not to exceed three dollars ($3.00) for the purpose of implementing an 
enhanced licensing system; provided that for an identification card issued for an eight-year period, 
the amount of the fee shall be twice the amount charged for other identification cards. The additional 
amounts collected pursuant to this subsection are appropriated to the department to defray the 
expense of the new system of licensing and for use as set forth in the provisions of Subsection F of 
Section 66-6-13 NMSA 1978. Unexpended and unencumbered balances from fees collected pursuant 
to the provisions of this subsection at the end of any fiscal year shall not revert to the general fund 
but shall be expended by the department in fiscal year 2010 and subsequent fiscal years. 


History: 1953 Comp., § 64-5-408, enacted by Laws The 2009 amendment, effective July 1, 2009, in Sub- 


1978, ch. 35, § 335; 1985, ch. 66, § 3; 1987, ch. 10, § 3; section B, after "new system of licensing", added the re- 
1987, ch. 278, § 2; 1990, ch. 120, § 31; 1999, ch. 222, § 5; mainder of the sentence and added the last sentence. 
2009, ch. 156, § 4. The 1999 amendment, effective July 1, 1999, in Sub- 
Cross references. — For provisions regarding pay- section A, inserted "with a four-year term" and substi- 
ment in foreign currency under the Motor Vehicle Code, tuted "department" for "division" in the first sentence, 
see 66-6-36 NMSA 1978. and substituted’'"Upon application for an identification 
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card with an eight-year term, there shall be paid to the 
department a fee of ten dollars ($10.00):A fee shall not be 
charged" for "but no fee shall be charged"; in Subsection 
B, inserted "provided that for an identification card issued 
for an eight-year period, the amount of the fee shall be 
twice the amount charged for other identification cards" 
in the first sentence, and substituted "department" for "di- 
vision" in the second sentence. 


MOTOR VEHICLES 


66-5-502 


The 1990 amendment, effective July 1, 1990, added 
the language beginning "but no fee" at the end of Sub- 
section A, deleted former Subsection B which read "The 
receipts from the fees required in Subsection A of this sec- 
tion shall be deposited in the general fund", designated 
former Subsection C as present Subsection B, and sub- 
stituted "department" for "director" in the first sentence 
thereof. 


66-5-409. Unlawful use of identification card. 


“A. Itis a misdemeanor for any person to: 


(1) use or possess an altered, forged or fictitious identification card; 
(2) alter or forge an identification card or make a fictitious identification card; 
(3) lend the person's identification card to any oper nd or to knowingly permit the use 


of the person's identification card by another; 


(4) display or represent as one's own any Acacias ead not issued to the person; or 
(5) make or permit any unlawful use of the identification card issued to, or. received or 


obtained by, the person. 
B. Itis a felony for any person to: 


(1) knowingly or willfully provide a false or fictitious name or document i in any application 
for an identification card or knowingly make a false statement or conceal a material fact or other- 


wise commit a fraud in any such application; or 


(2) induce or solicit another person, or conspire with another person, to violate this Sh dee trem 
C.. For the purposes of this section, "identification card" means an identification card issued by 
the department pursuant to Section 66-5-401 or 66-5-404 NMSA 1978... é 


History: 1978 Comp., § 66-5-409, enacted by Laws 
1991, ch. 160, § 13; 2016, ch. 79, § 13. 

The 2016 amendment, effective May 18, 2016, estab- 
lished a penalty for making or permitting any unlawful 
use of an identification card, and increased the penal- 
ties for certain crimes connected to the application for an 
identification card; in Subsection A, Paragraph (5), de- 
leted "use", added "make or permit any unlawful use of 
the identification card issued to, or received or obtained 


by, the person", added the subsection designation "B" 
and redesignated former Subsection B as Subsection C; 
in new Subsection B, added "It is a felony for any person 
to:", and designated the language from former Paragraph 
(5) of Subsection A as Paragraph (1) of Subsection B; in 
Paragraph (1), added "knowingly or willfully provide", and 
after "false or fictitious name", added "or document", and 
deleted former Paragraph (6) of Subsection A; and added 
new Paragraph 2 of Subsection B. 


PART 6 
IGNITION INTERLOCK LICENSES 


66-5-501. Short title. 


Sections 1 through 4 of this act [66-5-501 to 66-5- 504 NMSA 1978] may be cited as the "[gnition 


Interlock Licensing Act". 


History: Laws 2008, ch. 239, § 1. 

Cross references, — For provisions regarding driving 
under the influence of intoxicating liquor or drugs, see 66- 
8-102 NMSA 1978. 

For the interlock driving fund, see 66-8-102.3. 

Emergency clauses. — Laws 2003, ch. 239, § 11 con- 
tained an emergency clause and was approved April 6, 2003. 


66-5-502. Definitions. 


As used in the Ignition thierlock Licensing Act: 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Va- 
lidity, construction, and application of interlock laws, 15 
A.L.R.6th 375. 


A. "denied" means the division has refused to issue an instruction permit, driver's license or 


provisional license pursuant to the provisions of Subsection D or E of Section 66-5-5 NMSA 1978; 
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B. "ignition interlock device" means a device, approved by the traffic safety bureau, that pre- 
vents the operation of a motor vehicle by an intoxicated or impaired person; 

C. "ignition interlock license" means a driver's license issued to a person by the division that 
allows that person to operate a motor vehicle with an ignition interlock device after that person's 
driving privilege or driver's license has been revoked or denied. The division shall clearly mark an 
ignition interlock license to distinguish it from other driver's licenses; and 

D. "revoked" means the division, pursuant to the provisions of Section 66-5-29 or 66-8-111 
NMSA 1978, has'terminated a person's driving privilege or driver's license for: 

(1) driving while under the influence of intoxicating liquor or drugs; or 
(2) a conviction of homicide by vehicle or great ect harm by vehicle while under the 
influence of intoxicating liquor or drugs. 


History: Laws 2008, ch, 239, § 2; 2005, ch. 268, § 1; of a driving privilege or driver's license pursuant to Sec- 


2007, ch, 316, § 2; 2007, ch. 317, § 3; 2007, ch. 319, § 48; tions 66-5-29 or 66-8-11 NMSA 1978. 
2018, ch, 101,§ 2. - The 2005 amendment, effective June 17, 2005, de- 
The 2018 amendment, effective July 1, 2018, defined fines "ignition interlock device" in Subsection B to mean 
"revoked" to included revocation for a conviction of ho- a device that prevents the operation of a motor vehicle by 
micide or great bodily harm while under the influence of _ an intoxicated or impaired person and deletes the former 
intoxicating liquor or drugs; and added Paragraph (2) of ~~ definition of "ignition interlock device" in Subsection B to 
Subsection D. be a regularly calibrated device that regulates the opera- 
The 2007 amendment, effective June 15, 2007, de- tion of a motor vehicle by measuring an operator's blood 
fined "denied" as the refusal to issue a license; eliminated alcohol level before allowing the operator to start the ve- 
"denial for driving under the influence of intoxicating li- hicle and that periodically tests the operator's blood alco- 
quor or drugs"; and defined "revoked" as the termination hol level while he operated the vehicle. 


66-5-503. Ignition interlock license; requirements. 


A. A person whose driving privilege or driver's license has been revoked or denied or who has 
not met the ignition interlock license requirement as a condition of reinstatement pursuant to Sec- 
tion 66-5-33.1 NMSA 1978 may. apply for an ignition interlock license from the division. 

B. An applicant for an ignition interlock license shall: 

(1) provide proof of installation of the ignition interlock device by a traffic safety bureau- 
approved ignition interlock installer on any vehicle the applicant drives; and 
(2) sign an affidavit acknowledging that: 

(a) operation by the applicant of any vehicle that is not equipped with an ignition 
interlock device is subject to penalties for driving with a revoked license; 

(b) tampering or interfering with the proper and intended operation of an ignition 
interlock device may subject the applicant to penalties for driving with a license that was revoked 
for driving under the influence of intoxicating liquor or drugs or a violation of the Implied Consent 
Act [66-8-105 through 66-8-112 NMSA 1978]; and 

(c) the applicant shall maintain the ignition ‘beatae device and keep up-to-date re- 
cords in the motor vehicle showing required service and calibrations and be able to provide the 
records upon request. 

C. A person who has been convicted of homicide by vehicle or great bodily harm by vehicle 
while under the influence of intoxicating liquor or drugs, as provided in Section 66-8-101 NMSA 
1978, shall not be issued an ignition interlock license unless the person has completed serving the 
sentence for that crime, including any period of probation and parole. 


History: Laws 2003, ch. 239, § 3; 2007, ch. 319, § 49; The 2009 amendment, effective July 1, 2009, in Sub- 


2008, ch. 67, § 1; 2009, ch. 254, § 2; 2013, ch. 101, § 8. _. section A, after "denied", added "or who has not met the 

The 2013 amendment, effective July 1, 20138, allowed ignition interlock license requirement as a condition of re- 
the issuance of an ignition interlock license to a person instatement pursuant to Section 66-5-33.1 NMSA 1978". 
convicted of homicide by vehicle or great bodily harm by The 2008 amendment, effective February 29, 2008, 
vehicle while under the influence of intoxicating liquor or added Subparagraph (b) of Paragraph (2) of Subsection B. 
drugs after completion of the sentence for that crime; and _ The 2007 amendment, effective June 15, 2007, 
in Subsection C, after "great bodily", deleted "injury" and changed "instructor's permit" to "driving privilege” and 
added "harm" and after "ignition interlock license", added - eliminated "provisional license". 


"unless the person has completed serving the sentence for 
that crime, including any period of probation and parole". 
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66-5-504 MOTOR VEHICLES 66-6-1 


66-5-504. Penalties. 


A. A person who is issued an ignition interlock license and operates a vehicle that is not 
equipped with an ignition interlock device is driving with a license that was revoked for driv- 
ing under the influence of intoxicating liquor.or drugs or a violation of the Implied Consent Act 
[66-8-105 NMSA 1978] and may be subject tothe penalties provided in Section 66-5-39 NMSA 
1978. 

B. A person who is issued an.ignition interlock linebae and who knowingly and ielihapetenie 
tampers or interferes or causes another to tamper or interfere with the proper and intended opera- 
tion of an ignition interlock device may be subject to the penalties for driving with, a license that 
was revoked for driving under the influence of intoxicating liquor or drugs or a violation ofthe 
Implied Consent Act as provided in Section 66-5-39 NMSA 1978. 


History: Laws 2008, ch. 239, § 4; 2008, ch. 67,§ 2. © is driving with'a revoked fioshed for piirposes 3 of DWI or 


The 2008 amendment, effective February 29, 2008, the tne Consent Act and added Subeecava B. 
provided that driving without an ignition interlock device 
ARTICLE 6° 
Fees. 
Sec. Sec. 
66-6-1. Motorcycles; registration fees. 66-6-17. Dealer plate fees, 
66-6-2. Passenger vehicles; registration fees, 66-6-18. License fee for dealers, wholesalers, distribu- 
66-6-3, Trailers; registration fees. tors, auto recyclers and title service com- 
66-6-4. Registration fees; trucks, truck tractors, road panies, 
tractors and buses. +. 66-6-19.., Vehicle transaction fees. 
66-6-5. Bus registration fees. 66-6-20. Repealed. 
66-6-6, Additional fees. 66-6-21, Repealed. 
66-6-6,1. Additional registration fee, 66-6-22, When fees returnable; fohiwaal 
66-6-6.2. Registration fee; litter control and beautifica-. ,.. 66-6-22.1. ; Motor vehicle suspense fund created; fer 
tion fund, disbursements, 
66-6-6.3, Save our children's sight fund option. 66-6-22.2, Adjustments of disbursements from the motor 
66-6-7, Exemptions. vehicle suspense fund. 
66-6-8. Bus registration; agricultural labor fees. _, 66-6-23. Disposition of fees. 
66-6-9, Fee for fertilizer trailers. 66-6-23,1, Formulaic distribution. 
66-6-10, Registration fees for manufactured homes and 66-6-24, Repealed. 
travel trailers; division to notify county as- 66-6-25. Registration by et or municipality prohib- 
sessor of manufactured home registration. __, ited. 
66-6-11. Computation of weight. 66- 6-25,1, Repealed. 
66-6-12, Fees for school buses. 66-6-26. Registered vehicle exempt from property tax; 
66-6-13, Reduced fees for portion of year; fee incentive t. exception. 
for registration by alternative means; tem- 66-6-27 to 66-6-29. Repealed, ij 
porary permits; drive-out permit; fee. ._ 66-6-30, Recompiled. ; 
66-6-14. Vehicles of United States and other states. 66-6-31 to 66-6-33. Repealed. 
66-6-15. Vehicles of the state, county or municipality. 66-6-34, Recompiled. 
66-6-16. Exemption for armed forces amputees and those 66-6-35. Repealed. 
who have lost use of limbs. _. 3 66-6-36. Payment in foreign currency, 


66-6-1. Motorcycles; registration fees. 


A. For the registration of motorcycles, the department shall collect the Pia fees for a 
twelve-month registration period: ‘ 
(1) for a motorcycle having not 1 more than tw wheels i in contact ¢ with the ground, fifteen 
dollars ($15.00); and 
(2).. for a motorcycle having three wheels in contact with the ground or having a sidecar, 
fifteen dollars ($15.00). ideo lis 
B. In.addition to other fees required by this Pasian the department shall collect for each 
motorcycle an annual tire recycling fee of one dellar ($1. 00) for.a twelve- manta \ registration 
period. . 
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66-6-2 FEES 66-6-2 


History: 1953 Comp., § 64-6-1, enacted by Laws The 1995. amendment, effective July 1, 1995, added 
1978, ch. 35, § 336; 1983, ch. 266, § 2; 1987, ch. 347, "for a twelve-month registration period" at the end of the 
§ 17; 1994, ch, 117, § 18; 1994, ch, 126, § 18; 1995, ch. 44, introductory paragraph in Subsection A and at the end of 
§ 6; 1999, ch. 49, § 5; 2008, ch. 270, § 1; 2008 (1st S.S.), Subsection B, 


ch. 8, § 11. The 1994 amendment, ‘effective March 8, 1994, re- 
Cross references. — For the definition of "motorcycle', . designated the undesignated:paragraph as Subsection A; 

see 66-1-4.11 NMSA 1978. ) redesignated former Subsections A and B as Paragraphs 
For registration, see 66-3-1 to 66-3-27 NMSA 1978. ~  A(1) and A(2); deleted an undesignated paragraph follow- 
For creation of motorcycle training fund, see 66-10-10 ing Paragraph A(2), which required that $2.00 of the fees 

NMSA 1978. established by Paragraphs A(1) and:A(2) be credited to the 
The 2008 PREC TOE effective July rs 2003 substi- . motorcycle training fund; and added Subsections B and C, 

tuted "one dollar ($1,00)" for "fifty cents ($.50)" near the 

middle of Subsection B. ANNOTATIONS 


The 2008 (1st S.S.) amendment, effective March 1, 
2004, substituted "fifteen dollars ($15.00)" for "eleven dol- 
lars ($11.00)" in Paragraphs (1) and (2) of Subsection A. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "department" for "division" in the introductory lan- 
guage of Subsection A and in Subsection B, deleted "Be- 


There is no statutory requirement that fees paid 
be shown upon the owner's copy of the registration cer- 
tificate. There is a blank on the registration certificate for 
filling in such information but it is discretionary with the 
agent or employee issuing the registration certificate as to 
whether or not this information will be:furnished on the 


ginning July 1, 1994" at the beginning of Subsection B, tifi itself. 1959-60 On. Att' 76 

and deleted Subsection C;whieh read "Two dollars ($2.00) < “eRineate ttsell, 1053-8 Op. Ast y Gers NO; 60-76: sam. 
of each fee collected pursuant to Paragraphs (1) and (2) of Sead ‘Nutariobites and Highway Traffic §§ 63 to 73. 
Subsection A of this section shall be credited to the motor- 60 C.J.8. Motor Vehicles §§ 136(2) to 145. 


cycle training fund". 


66-6-2. Passenger vehicles; registration fees. 


For the registration of motor vehicles other than motorcycles, trucks, buses and tractors, the 
division shall collect the following fees for each twelve-month registration period: 

A. for a vehicle whose gross factory shipping weight is not more than two thousand pounds, 
twenty-seven dollars ($27.00); provided, however, that after five years of registration, calculated 
from the date when the vehicle was first registered in this or another state, the fee is twenty-one 
dollars ($21.00); 

B. for a vehicle whose gross factory shipping weight is more than two thousand but not more 
than three thousand pounds, thirty-nine dollars ($39.00); provided, however, that after five years 
of registration, calculated from the date when the vehicle was first registered i in ie or another 
state, the fee is thirty-one dollars ($31.00); 

C. for a vehicle whose gross factory shipping weight is more than three thousand pounds, fifty- 
six dollars ($56.00); provided, however, that after five years of registration, calculated from the 
date when the vehicle was first registered 1 in this or another state, the fee is forty-five dollars 
($45.00); and 

D. for a vehicle registered pursuant to the provisions of this section, a tire recycling fee of one 
dollar fifty cents ($1.50). 


History: 1953 Comp., § 64-6-2, enacted by Laws introductory paragraph and rewrote Subsection D which 
1978, ch. 35, § 337; 1987, ch. 347, § 18; 1994, ch. 117, read "for each vehicle registered pursuant to the provi- 
§ 19; 1994, ch. 126, § 19; 1995, ch. 44, § 7; 2003, ch. 270, sions of this section, an annual tire recycling fee of one 


§ 2; 2003 (1st S.S.), ch. 8, § 12. dollar ($1.00) beginning July 1, 1994". 

Cross references. — For general definitions appli- The 1994 amendment, effective March 8, 1994, added 
cable to this section, see 66-1-4 to 66-1-4.20 NMSA 1978. Subsection D. 

The 2003 amendment, effective July 1, 2003, in Subsec- Duplicate amendments. — Laws 1994, ch. 117, § 19 
tion D, deleted "beginning July 1, 1994" at the beginning and Laws ch. 126, § 19 enacted identical amendments to 
and substituted "one dollar fifty cents ($1.50)" for "one dollar 66-6-2 NMSA 1978, effective March 8, 1994. The section 
($1.00) for a twelve-month registration period" at the end. was set out as amended by Laws.ch. 126, § 19. See 12-1-8 

The 2008 (1st S.S.) amendment, gine March 1, NMSA 1978. 

2004, substituted "twenty-seven dollars ($27.00)" for : 

"twenty dollars ($20.00)" and "twenty-one dollars ANNOTATIONS 

($21.00)" for "sixteen dollars ($16.00)" in Subsection A, Self-propelled go-carts. — The only classification 
thirty-nine dollars ($39.00)" for twenty-nine dollars which appears to be applicable to self-propelled go-carts 
($29.00)" and "thirty-one dollars ($31.00)" for "twenty- is that of "motor vehicle," and therefore the utilization. of 
three dollars ($23.00)" in Subsection B, and "fifty-six dol- Section 64-11-1.1, 1953 Comp. (similar to this section), to 
lars ($56.00)" for "forty-two dollars ($42.00)" and "forty- determine the correct registration fee would probably be 
five dollars ($45.00)" for "thirty-four dollars ($34.00)" in appropriate. 1964 Op. Att'y Gen. No. 64-148. 

Subsection C. Am, Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 

The 1995 amendment, effective July 1, 1995, added Jur, 2d Automobiles and Highway Traffic §§ 63 to 73. 

"for a twelve-month registration period" at the end ofthe | = 9 GJS. Motor Vehicles $§ 136(1) to 145. 
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66-6-3 MOTOR VEHICLES 66-6-3 


66-6-3. Trailers; registration fees. 


A. For freight trailers, the division shall collect dvdadis dollars ($13. 00) for permanent regis- 
tration or re-registration after sale or transfer. 
B. For utility trailers, the division shall collect: 

(1) for the annual registration of each utility trailer not permanently raviatert seven dol- 
lars ($7.00) plus one dollar ($1.00) for each one hundred pounds or major fraction thereof of actual 
empty weight over five hundred pounds; 

(2) for the permanent registration of utility trailers not dead in commerce that have a 
gross vehicle weight of less than six thousand one pounds, thirty-three dollars ($33.00) plus seven 
dollars ($7.00) for. each one hundred pounds or major fraction thereof of actual empty weight: over 
five hundred pounds; and’ 

(8) ‘for the re-registration of permanently registered utility trailers after sale or transfer, 
seven dollars ($7.00). ’ 
C.. For travel trailers, the divtaton alta collect: 

(1) for the annual registration of each travel trailer that is not permanently actecad 
seven dollars ($7.00) plus fifty cents,($.50) for each one hundred pounds or major fraction thereof 
of gross factory shipping weight over five hundred pounds or, if gross factory shipping weight is not 
available, of actual empty weight over five hundred pounds; 

(2) for the permanent registration of travel trailers, thirty-three dollars ($33.00) plus three 
dollars fifty cents ($3.50) for each one hundred pounds or major fraction thereof of gross factory 
shipping weight over five hundred pounds or, if the gross factory shipping weight is not available, 
of actual empty weight over five hundred pounds; and 

(3) for the re-registration of permanently registered travel trailers after sale or transfer, 
seven dollars ($7.00)... 7 

D. At the option of the owner of a fleet of fifty or more utility trailers wishing to register them 
in New Mexico, the division shall issue a registration and registration plate for each trailer in the 
fleet, the registration and registration plate to expire on the last day of the final month of.a five- 
year period, Registrations and registration plates shall be issued for five years only if the owner of 
the trailers meets the following requirements: 

(1) application is made on forms prescribed by the division and payment of the proper fee 
is made; 

(2) upon the option of the director, presentation is made at the time of registration, of a 
surety bond, certificate of deposit or of other financial security; and 

(3) payment is made by the fleet owner of all registration fees due each year prior to.the 
expiration date, If such fees are not paid, all registrations and registration plates in the fleet shall 
be canceled, — . 


History: 1953 Comp., § 64-6-3, enacted by Laws first sentence of the introductory language and in Para- 
1978, ch. 35, § 338; 1979, ch. 370, § 1; 1999, ch. 227, § 3; graph (1) of Subsection B. 
2003 (1st S.S.), ch. 3, § 13; 2007, ch. 319, § 50. The 1999. amendment, effective July 1, 1999, in the 
Cross references. — For the déwaition of "freight introductory language of Subséction A, deleted "the mo- 
trailer", see 66-1-4.6 NMSA 1978. tor vehicle and motor transportation divisions, according 
For the definition of "utility trailer", see 66- 1- 4:18 to their appropriate jurisdictions, shall collect" follow- 
NMSA 1978, ing "utility trailers" and inserted "shall be collected"; in 
The 2007 amendment, effective June 15, 2007, added Paragraph A(1), inserted "or reregistration"; in Paragraph 
a new Subsection A; added Subsection B to provide fees A(2), inserted "not permanently registered" and deleted 
for utility trailers without reference to actual empty the former last sentence which discussed the application 
weight; added Paragraph (3) of Subsection B; and added of this section; added Paragraph A(3); in Subsection B, in- 
Subsection C to provide fees for travel trailers.’ serted "registration" preceding "plate" or "plates" in three 
The 2003 (1st S.S.) amendment, effective March 1, instances, and made minor stylistic changes; and in Para- 
2004, substituted "thirteen dollars ($13.00)" for "ten dol- graph B(3), substituted "registration plates" for "license 
lars ($10.00)" as Paragraph (1), "seven dollars ($7.00)" for plates," 
"five dollars ($5.00)" in Paragraph (2), and "thirty-three 
dollars ($33.00)" for "twenty-five dollars ($25.00)" and | ANNOTATIONS 
"seven dollars ($7.00)" for "five dollars ($5.00)" near the Atal dar, 2d Acie and CLS. referancess «7A hun 
middle and near the end of Paragraph (3) of Subsection Timod Meskianhilag and Highway Traffic §§ 63 to 73. : 
A, and deleted "motor vehicle" preceding "division" in the 60 C.J.S. Motor Vehicles §§ 136(1) to 145. 
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66-6-4 FEES 66-6-4 


66-6-4. Registration fees; trucks, truck ito ae ig road tractors and | 
buses. | 


A. Within their respective jenibdictionas the motor vehicle division and the motor transporta- 
tion division of the department of public safety shall charge registration fees for trucks, truck 
tractors, road tractors and buses, axceRh as otherwise provided by law, acaorcing to the schedule of 
Subsection B of this section. wal 


B.Declared Gross Weight | r Fee 
001 to 4,000 - | “$40, 
4,001 to 6,000 iss 55m 
6,001 to 8,000 Tov ocd aon | on 1 OO 
8,001 to 10,000 3 | 84 
10;001:to 12,000 99 
12,001 to 14,000 oli babel 118 
14,001 to 16,000 128 
16,001 to 18,000 143 
18,001 to 20,000 eat wi TLBT 
20,001 to 22,000 172 
22,001 to 24,000 ay ' 187 
24,001 to 26,000 | ‘ 201 
26,001 to 48,000 : ; ek 118 
48,001 and over Te eo asta on | ee er, ie, 


C. All trucks whose declared gross weight or whose gross vehicle weight is less than twenty-six 
thousand pounds, after five years of registration, calculated from the date when the vehicle was 
first registered in this or another state, shall be rae registration fees at eighty percent of the 
rate set out in Subsection B of this section. 

D. All trucks: with a gross vehicle weight of more han twenty-six thousand pounds and all 
truck tractors and road tractors used to tow freight trailers shall be registered on the basis’ of 
gross combination vehicle weight.. 

EK. All trucks with a gross vehicle weight of twenty-six thousand pounds.or less shall be reg- 
istered on the basis of gross vehicle weight. A trailer, semitrailer or pole trailer towed by a truck 
of such gross vehicle weight shall be classified as a utility trailer for Prenton purposes unless 
otherwise provided by law. 

F, All farm vehicles having a declared gross weight of more than six thousand pounds shall be 
charged registration fees of two-thirds of the rate of the respective fees provided in this section and 
shall be issued distinctive registration plates. "Farm vehicle" means a vehicle owned by a person 
whose principal occupation is farming or ranching and which vehicle is used principally in the trans- 
portation of farm and ranch products to market and farm and ranch supplies and livestock from the 
place of purchase to farms and ranches in this state; provided that the vehicle'is not used for hire. 

G. In addition to other registration fees imposed by this section, beginning July 1, 1994, an 
annual tire recycling fee of one dollar fifty cents ($1.50) is imposed at the time of registration on 
each vehicle subject to a registration feé pursuant to this section, except for vehicles with a de- 
clared gross weight of greater than twenty-six thousand pounds upon which registration fees are 
imposed by Subsection B of this section. : 

H. Three percent of registration fees of trucks having from twenty-six thousand one pounds to 
forty-eight thousand pounds declared gross vehicle weight is to be transferred to the recycling and 
illegal dumping fund pursuant to the provisions of Section 66-6-23:NMSA 1978. 

I. Three and seventy-five hundredths percent of registration fees of trucks in excess of forty- 
eight thousand pounds declared gross vehicle weight is to be transferred to the recycling and il- 
legal dumping fund pursuant to the provisions of Section 66-6-23 NMSA 1978. 
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66-6-5 MOTOR VEHICLES 


History: 1953 Comp., § 64-6-4, enacted by Laws 
1978, ch. 35, § 339; 1987, ch. 347, § 19; 1994, ch. 
117, § 20; 1994, ch. 126, § 20; 2003, ch. 270, § 3; 2003 
(1st S.S.), ch. 3, § 14; 2007, ch. 319, § 51. 

Cross references. — For general definitions appli- 
cable to this section, see 66-1-4 to 66-1-4.20 NMSA 1978, 

For the recycling and illegal Seepsotsl: fund, see 74-13-19 
NMSA 1978. 

The 2007 amendment, éffective June 15, 2007, 
changed "combination gross vehicle weight" to "gross com- 
bination vehicle weight" and changed the "tire recycling 
fund" to the "recycling and illegal dumping fund". 

The 2008 (1st S.S.) amendment, effective March 1, 
2004, increased each of the fees in Subsection B by ap- 
proximately one-third, and substituted "a" for "any" pre- 
ceding "vehicle owned" in the second sone of Subsec- 
tion F, "three" for "four" at the beginning of Subsection H, 
and "three and seventy-five hundredths" for "five" at the 
beginning of Subsection I. 

The 2003 amendment, effective July 1, 2003, in 
Subsection A, inserted "division" following "motor ve- 
hicle' near the beginning, and substituted "division of 


66-6-5. Bus registration fees. 


66-6-6.1 


the department of public safety" for."divisions" following 
"motor transportation" near the middle; substituted "one 
dollar fifty cents ($1.50)" for "one dollar ($1.00)" following 
"tire recycling fee of" near the middle of Subsection G; and 
deleted "a declared gross weight" following "trucks hav- 
ing" near the beginning of Subsection H. 

The 1994 amendment, effective March 8, 1994, in 


‘Subsection B, in the column titled "Fees," substituted in 


the last two lines "88.50" and "129.50" for "85" and "123," 
respectively; and added Subsections G, H and I. 

Duplicate amendments, — Laws 1994, ch. 117, § 20 
and Laws 1994, ch. 126, § 20 enacted identical amend- 
ments to 66-6-4 NMSA 1978, effective March 8, 1994. The 
section was set out as amended by Laws 1994, ch. 126, 
§ 20. See 12-1-8 NMSA 1978. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic $§ 63 to 73. 
60 C,J.S, Motor Vehicles §§ 136 to 145. 


All buses shall pay the registration fees provided in Section 66-6-4 NMSA 1978, except for school 
buses and buses operated by religious or nonprofit charitable organizations for the express pur- 
pose of the organization for which the annual registration fee is seven dollars ($7.00). In addition 
to other registration fees imposed by this section, beginning July 1, 1994, there is imposed at the 
time of registration an annual tire recycling fee of fifty cents ($.50) per wheel that is in contact 


with the ground on each vehicle subject to a registration fee pursuant to this section. 


History: 1953 Comp., § 64-6-5, enacted by Laws 
1978, ch. 35, § 340; 1987, ch. 347, § 20; 1994, ch. 
117, § 21; 1994, ch. 126, § 21; 2003, ch. 270, § 4; 2003 
(1st 8.8.), ch. 3,815. 

Cross roldecntes: — For the definition of "bus", see 66- 
1-4.2 NMSA 1978. ; 

For registration fee for bus carrying agricultural em- 
ployees, see 66-6-8 NMSA 1978. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "fifty cents ($.50)" for "twenty-five cents ($.25)" fol- 
lowing "tire recycling fee of" near the end of the’section. 

The 2008 (1st S.S.) amendment, effective March 1, 
2004, substituted "seven dollars ($7.00)" for "five dollars 
($5.00)" at the end of the first sentence, 


66-6-6. Additional fees. 


The 1994 amendment, effective March 8, 1994, added 
the second sentence. 

Duplicate amendments. — Laws 1994, ch. 117, § 21 
and Laws 1994, ch. 126, § 21 enacted identical amend- 
ments to 66-6-5 NMSA 1978, effective March 8, 1994. The 
section was set out as amended by Laws 1994, ch. 126, 
§ 21. See 12-1-8 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 63 to 73. 
60 C.J.S. Motor Vehicles §§ 136(1) to 145. 


For the registration of any vehicle having solid tires the division shall charge the following ad- 


ditional fees; : 


A. all vehicles having solid rubber tires, twenty-five percent additional; and 
B. all vehicles having.solid tires of material other than rubber, one hundred percent additional. 


History: 1953 Comp., § 64-6-6, enacted by Laws 
1978, ch. 35, § 341. 


66-6-6.1. Additional registration fee. 


_ For registration of vehicles subject to the registration fees imposed by Sections 66-6-2 and 66- 
6-4 NMSA 1978, there is imposed an additional fee of two dollars ($2.00) for each twelve-month 
period for which a vehicle with a gross vehicle weight under twenty-six thousand pounds is regis- 
tered. Amounts collected pursuant to this section are appropriated to the department and may be 
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66-6-6.2 | FEES 66-6-7 


expended in fiscal year:2010 and subsequent fiscal years for the purposes of enforcing the provi- 
sions of the Mandatory Financial Responsibility Act [66-5-201 NMSA 1978] and for creating and 
maintaining a multilanguage noncommercial driver's. license testing program. After those pur- 
poses are met, the balance of the registration fees collected pursuant to this section shall be used 
by the department to defray the costs of operating the motor vehicle division and for the purposes 
set forth in the provisions of Subsection F of Section 66-6-13 NMSA 1978. At the end of a fiscal 
year, unexpended and unencumbered balances of the amounts Cee pursuant to this section 
shall not revert to the general fund. 


History: 1978 Comp., § 66-6-6.1, enacted by Laws The 2009 amendment, effective July 1, 2009, added 
2001, ch. 282, § 1; 2009, ch. 156, $5, * the second, third and fourth sentences. 


66-6-6.2. Registration fee; litter control and beautification fund. 


In addition to all other fees collected by registration of vehicles pursuant to Section 66-3-1 NMSA 
1978 or by registration of vehicles pursuant to the Motor Transportation Act’ [65-1-1 NMSA 1978], 
there is imposed on each registration, for each year covered by the registration, a beautification fee 
of fifty cents ($.50) to be deposited in the litter control and beautification fund. 


History: Laws 2002, ch. 16, § 1. Emergency clauses. — Laws 2002, ch. 16, § 5 con- 
tained an emergency clause and was approved March 4, 
2002. 


66-6-6.3. Save our children's sight fund option. 


The vehicle registration form in use as of January 1, 2008 shall include a check-off option for a 
driver who wishes to contribute to the save our children's sight fund for a one-dollar ($1.00) or a 
five-dollar ($5.00) fee in addition to the registration fees required by the division. All fees collected 
from the check-off option shall be paid to the state treasurer to the credit of the save our children's 
sight fund within two months of receipt. 


eehon Laws ed ch. 353, § 4 and Laws 2007, ch. Duplicate laws. — Laws 2007, ch. 353, § 4 and Laws 
857,84 2007, ch. 357, § 4, both effective January 1, 2008, enacted 
_identical new sections. 


66-6-7. Exemptions. 


A. Every person who, by the terms and provisions of Section 7-37-5 NMSA 1978, is entitled to a 
veteran exemption and who does not have sufficient real or personal property to claim the full ex- 
emption under that section may be eligible to pay motor vehicle registration fees at two-thirds the 
rates charged on vehicles which the veteran owns. The person claiming a reduced motor vehicle 
registration fee shall make an affidavit:that in any claim of a veteran exemption thereafter during 
such year, he will set forth the amount of reductions so received which shall reduce the amount of 
benefits received from the real or personal property tax exemption to that extent. No person shall 
receive any reductions of registration fees in a greater sum during any one year than an amount 
equal to the property tax imposed on two thousand dollars ($2,000) of net taxable value of prop- 
erty in the school district in which he resides. 

B. The director shall certify to the proper county assessor the amount of reduction received 
under the provisions of this section by any person, and the assessor shall note the reduction on his 
valuation records. | 


History: 1 1953 Comp., § 64-6-7, enacted by Laws ANNOTATIONS 


1978, ch. 35, § 342; 1983, ch. 331, § 1. : P Th 1 
Cross references. — For definition of "director", see _When veteran received exemption. — The only 
66-1-4.4 NMSA 1978. time a veteran was entitled to receive the benefits of Sec- 
tion 64-11-1.7, 1953 Comp. (similar to this section prior 
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to 1983 amendment), was when he had not claimed his 
exemption on his real or personal property for the current 
year. 1964 Op. Att'y Gen. No. 64-107. 

Effect of exemption on property tax. — If a veteran 
claimed his réduced motor vehicle registration fee, prior 
to claiming his exemption on real or personal property, 
he might have the tax liability for his real or personal 


66-6-10 


property reduced by an amount equal to the difference 
between the amount of benefits he received as a result of 
his one-third tax exemption on motor vehicle registration 
fees and the amount of benefits he would have received if 
he had first claimed his $2000 exemption on his ‘real or 
personal property. 1964 Op. Att'y Gen. No. 64-107, 


66-6-8. Bus registration; agricultural labor fees. 


A. Abus that has a normal seating capacity of forty passengers or less and that is used exclu- 
sively for the transportation of agricultural laborers may be registered upon payment to the divi- 


sion of a fee of thirty-three dollars ($33.00). 


B. In addition to the registration fee imposed by this section, there.is imposed.at the time of 
registration an annual tire recycling fee of fifty cents ($.50) per wheel that is in contact with the 
ground on each vehicle subject, to a registration fee pursuant to this section. 

C. Application for registration of a bus pursuant, to this section shall be made in ‘the form 
prescribed by the division and shall be accompanied by an affidavit that the bus will be used ex- 
clusively for the transportation of agricultural laborers. Upon registration, the bus is exempt from 
tariff-filing requirements of the public regulation commission. 


History: 1953 Comp., § 64-6-8; enacted by Laws 
1978, ch. 35, § 348; 1994, ch. 117, § 22; 1994, ch. 126, 
§ 22; 2008, ch, 2'70, § 5; 2008 (1st S.S.), ch. 3, § 16. 

The 2003 amendment, effective July 1, 2003, substi- 


tuted "fifty cents ($.50)" for "twenty-five cents ($,25)" fol-.. 


lowing "recycling fee of" near the middle of Subsection B; 

and substituted "public regulation" for "state corporation" 

preceding "commission" near the end of Subsection C. 
The 2003 (1st S.S.) amendment, effective March 1, 2004, 


to" for "under" near the beginning of the first sentence of 
Subsection C. 

The 1994 amendment, effective March 8, 1994, added 
Subsection B and redesignated former Subsection B as 


_ Subsection C, 


Duplicate amendments. — Laws 1994, ch. 117, § 22 
and Laws 1994, ch. 126, § 22 enacted identical amend- 
ments to 66-6-8 NMSA 1978, effective March 8, 1994. The 
section was set out as amended by Laws 1994, ch. 126, 


substituted "thirty-three dollars ($33.00)" for "twenty-five 


§ 22, See 12-1-8 NMSA 1978. 
dollars ($25.00)" at the end of Subsection A, and "pursuant 


66-6-9. Fee for fertilizer trailers. 


In lieu of the registration fee provided for in Section 66-6-3 NMSA 1978, the division shall’collect 
a registration fee of seven dollars ($7.00) for each trailer used on the highways of this state by any 
commercial fertilizer company solely for the delivery or distribution of liquid fertilizer to a farmer; 
provided the trailer has an empty weight not in excess of three thousand five hundred pounds. 


The 2003 (1st S.S.) amendment, effective March 1, 
2004, substituted "seven dollars ($7.00)" for "five dollars 
($5.00)" and "the" for "such" following "provided". 


History: 1953 Comp., § 64-6-9, enacted by Laws 
1978, ch. 35, § 344; 2003 (1st S.S.), ch. 3, § 17. 


66-6-10. Registration fees for manufactured homes and travel trailers; | 
division to notify county assessor of manufactured home 
registration. 


‘A. For the registration of each thanufdetutad home, the division shall collect.a fee of seven 1 dol- 
lars ($7.00), 

B. The division shall compile and transmit to each coathiy assessor each year ‘a list of the 
manufactured homes that are registered with the division showing the assessor's county as the 
principal location of the manufactured home. The listing shall include all data pertinent to and 
necessary for the county assessor to value the manufactured homes in accordance with valuation 
rules promulgated by the property tax division pursuant to Section 7-36-26 NMSA 1978) The list- 
ing required by this subsection shall be transmitted no later than thirty days following the close 
of the annual registration process and shall be supplemented no less often than every thirty days 
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to provide information to the appropriate county assessors on registrations cncuete throughout 
the year. 

C. At the time a person registers a manufactured home and pays the fee required by this 
section, the person shall be notified in writing by the division that the information required by 
Subsection B of this section will be furnished to the county assessor of the county of the principal 
location of the manufactured home and that the manufactured home is subject to property taxa- 
tion under the Property Tax Code [7-35-1 NMSA 1978]. 


History: 1953 Comp., § 64-6-10, enacted by Laws ANNOTATIONS 
1978, ch. 35, § 345; 1983, ch. 295, § 30; 2003 (1st S.S.), ; : itae of 
ch. 3, § 18. House trailers belonging to nonmilitary person- 
Cross references. — For definition of "manufactured nel must bear current registration plates of this or an- 
home", see 66-1-4.11 NMSA 1978. other state regardless of intended use so long as they 
The 2003 (1st S.S.) amendment, effective March 1, maintain their characteristic of being a mobile home. 
2004, substituted "seven dollars ($7.00)" for "five dollars 1959-60 Op. Att'y Gen. No. 59-53, : 
($5.00)" in Subsection A, "the assessor's" for "his", in the House trailers belonging to military. — Nonresi- 


dent military personnel, who do not register their house 
trailers in the states of which they are residents, must 
register them in New Mexico. 1965 Op. Att'y Gen. No. 65- 
131. 


first sentence and "rules" for "regulations", and "pursuant 
to" for "under" in the second sentence of Subsection B, and 
"a" for "his" preceding "manufactured home" and "the per- 
son" for "he" preceding "shall be notified", and inserted "of 
this section" following "Subsection B" in Subsection C. 


66-6-11. Computation of weight. 


The weight for determining registration fees for all vehicles shall be the gross factory shipping 
weight, or if the gross factory shipping weight is unavailable, the actual empty weight of the ve- 
hicle, except as otherwise provided by law for trucks, truck tractors, road tractors, buses, freight 
trailers, utility trailers and travel trailers. 


History: 1953 Comp., § 64-6-11, enacted by Laws ANNOTATIONS 
1978, ch. 35, § 346; 2007, ch. 319, § 52. 
cable to this section, see 66-1-4 to 66-1-4.20 NMSA 1978. Jur, 2d Automobiles and Highway Traffic § 66. 
The 2007 amendiment, effective June 15, 2007, pro- 60 C.J.S. Motor Vehicles § 138. 


vided a different measure of weight and that fees shall be 
based on gross factory shipping weight or actual empty 
weight except as otherwise provided by law. 


66-6-12. Fees for school buses. 


A. . Registration fees for school.buses used solely for the purpose of transportation of school 
children and other school activities shall be seven dollars ($7.00) a year, except’ that the fee fora 
school bus permanently registered pursuant to Subsection A of Section 1 [66-3-30 MSA 1978] of 
this 2007 act is: 

(1) for a school bus initially registered at the time an original certificate of title is issued 
for that school bus, a one-time fee of one hundred forty dollars ($140); or 

(2) for a school bus permanently registered subsequent to the issuance of the original cer- 
tificate of title for that school bus, a one-time fee of one hundred dollars ($100). 

B. The application for registration of a school bus shall be accompanied by the certificate of the 
director of transportation of the public education department stating that the bus is used solely 
and exclusively as a school bus. 


History: 1953 Comp., § 64-6-12, enacted by Laws ($5.00)" in Subsection A and "public education depart- 
1978, ch. 35, § 347; 2003 (1st S.S.), ch. 3, $19; 2007, ch. ment" for "state department of public education” in the 


116, § 2. first sentence and "no" for "a" at the beginning of the last 

The 2007 amendment, effective July 1, 2007, pre- sentence in Subsection B Bod inserted "not" following 
scribed registration fees for school buses permanently "shall", and deleted "as" following "considered" in the last 
registered pursuant to Section 66-3-30 NMSA 1978. sentence of that subsection. 


The 20083 (1st S.S.) amendment, effective March 1, 
2004, substituted "seven dollars ($7.00)" for "five dollars 
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66-6-13. Reduced fees for portion of year; fee incentive for registration 
by alternative means; temporary permite; drive- out 
permit; fee. 


A. Upon a showing satisfactory to the division that’a vehicle has not been operated on the 
highways of this state: 

(1) prior to April 1 of the year in whe registration i is sought, the registration fee shall be 
three-fourths of the annual fee; 

(2) prior to July 1 of the year in which registration is sought, the registration fee shall be 
one-half of the annual fee; and —. 

(3) prior to October 1 of the year in which registration is sought, the registration fee shall 
be one-fourth of the annual fee, . 

B. Upon a showing satisfactory to the division that a nonresident who is the owner of a for- 
eign vehicle is engaged in seasonal agricultural employment in the state, the division may issue 
a permit valid for thirty days upon payment of a temporary permit fee of one-tenth of the annual 
registration fee. This fee shall be in lieu of all other fees or taxes on the vehicle. 

C. Upon a showing satisfactory to the division that an unlicensed vehicle has been purchased 
by a nonresident for transportation out of the state, the division may issue a two-day drive-out 
permit for a fee of five dollars ($5.00). 

D, The provisions of Subsection A of this section shall not apply to house trailers, and the reg- 
istration fees for house trailers shall be as provided in Sections 66-6-3 and 66-6-10 NMSA 1978 
regardless of date of registration. 

E. . After the initial registration of a vehicle, if an owner of a vehicle renews the sopisttabich of 
the vehicle by internet or telephone, the registration fees shall be reduced by five percent. The sec- 
retary may establish by rule requirements for or limitations on renewal of registration by internet 
or telephone. 

F. No later than January 31 of each year, the secretary shall determine the amount of the total 
reduction in registration fees that resulted from renewals by internet or telephone in the previous 
calendar year. The secretary may request approval from the department of finance and adminis- 
tration to transfer an amount no greater than that total reduction in registration fees determined 
by the secretary, by March 1 of each year to the motor vehicle suspense fund from the balances in 
the department's nonreverting other state funds. The amount transferred is appropriated to the 
department for the purpose of distributing an amount of no more than the reduction in registra- 
tion fees, as determined by the secretary, to the state road fund, municipalities and counties naa 
suant to Section 66-6-23.1 NMSA 1978. 


History: 1953 Comp., § 64-6-13, enacted by Laws The 2005 amendment, effective July 1, 2005, changed 
1978, ch. 85, § 348; 2005, ch. 258, § 3; 2009, ch. 156, § 6; the fee from $5.00 to $7.00 in Subsection C;} and in Subsec- 
Cross.references. — For other temporary permits, see tion.D, changed the statutory reference from Sections 64- 
66-3-6 NMSA 1978. 6-3 and 64-6-10 NMSA 1978 to Sections 66-6-3 and 66-6- 
The 2009 amendment, effective July 1, 2009, in Sub- 10 NMSA 1978. 
section D, after "The provisions of", added "Subsection A : ¥ 
of" and changed the references from: Sections 64-63 and = ANNOTATIONS 
64-6-10 NMSA 1978 to Sections 66-6-3 and 66-6-10 NMSA Wi Jur. 2d, A.L.R. and: C.J. S. references. — 60 
1978; and added Subsections E and F: ‘ C. J Ss. Motor Vehicles § 136(3). 


66-6-14. Vehicles of United States and other states. 


Vehicles or trailers owned by and used in the service of the United States or of any other state or 
political subdivision thereof, other than the state of New Mexico, need not be registered but must 
continually display plates or signs setting forth the fact that they are in the service of the United 
States or of such other state or political subdivision thereof. 
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History: 1953 Comp., § 64-6-14, enacted by Laws. ___ license plates with a "U.S," prefix. 1955-56 Op. Att'y Gen. 


1978, ch. 35, § 349. _ No. 56-6402, 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
ANNOTATIONS Jur, 2d Automobiles and Highway Traffic § 83. 
Official vehicles of Navajo tribal council are vehi- 60.C.J.S. Motor Vehicles § 136(3). 


cles within the meaning of this section and: may be given 


66-6-15. Vehicles of the state, county or municipality. 


A. Vehicles or trailers owned ‘by and used in the service of an Indian nation, tribe or pueblo 
located wholly orpartly in this state or of any county or municipality of this state need not be reg- 
istered but must continually display plates furnished by the division. 

B. Vehicles on loan from dealers and used in an approved driver-training program by the pub- 
lic schools need not be registered but must continually display plates furnished by the division. 

C. Each Indian nation, tribe or pueblo, each county and each municipality shall apply to the 
division for a plate for each vehicle or trailer in its service and shall provide identifying informa- 
tion concerning each vehicle or trailer for which a plate is applied. 

D. The division shall issue plates for vehicles and trailers in the service of an Indian nation, 
tribe or pueblo located wholly or partly in this state or of any county or municipality of this state 
and keep.a record of plates issued and plates returned. The plates shall be permanent and need 
not be renewed from year to year. The plates shall be numbered to identify the Indian nation, tribe 
or pueblo, the county or the municipality to which the plates are issued. The plates shall be the 
same size as registration plates issued to private vehicles but shall be different in color from the 
registration plates issued to private vehicles. 

EK. A vehicle or trailer owned by and used in the service of the state need not be registered with 
the division but must continually display a plate furnished, by the transportation services divi- 
sion of the general services department. A state agency shall.apply to the transportation services 
division of the general services department for a plate for éach vehicle or trailer in its service, 
including identifying information for each vehicle or trailer. The transportation services division of 
the general services department shall issue plates for state agency vehicles and trailers and shall 
keep a record of plates issued and plates returned. These plates shall be: 

(1) permanent and shall not be renewed from year to year; 

(2) .numbered to identify the state agency to which they are issued; and 

(3) the same size as but a different color from registration plates issued to private vehicles 
or trailers or from plates issued pursuant to Subsection D of this section. 

F. . The division may issue to an Indian nation, tribe or pueblo located wholly or partly in this 
state or any county or municipality of this state or an entity not subject to eee se pursuant 
to Section 66-6-14 NMSA 1978: 

(1). an undercover license plate when it is ditdernined by the division that the issuance of 
such a license plate is necessary to protect legitimate undercover law enforcement activities; or 

(2) a protective license plate when it is determined by the division that the issuance of 
such a license plate is necessary to protect the health, safety or welfare of an employee using a 
vehicle owned by the Indian nation, tribe or pueblo or the county, municipality or entity for. sensi- 
tive activities. 

G.. The standards for the issuance of a protective license plate pursuant to Paragraph (2) of 
Subsection F of this section shall be determined by rule jointly promulgated by the transportation 
services division of the general services department and the motor vehicle division of the taxation 
and revenue department. 

H. As used in this section: pale 

(1) "protective license plate" means a regular passenger license plate issued to an Indian 
nation, tribe or pueblo located wholly or partly in this state or a government entity that can be 
traced to that Indian nation, tribe or Bail or government entity for a vehicle that is being used 
for sensitive activities; 
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(2) "sensitive activity" means an activity performed by an employee of an Indian nation, 
tribe or pueblo located wholly or partly in this state, of any county or municipality of this state or 
of an entity not subject to registration pursuant to Section 66-6-14 NMSA 1978, which activity: 

(a) is authorized by the employee's employer to be performed for a legitimate and :ap- 
propriate purpose for the employer, other than a legitimate undercover law enforcement purpose; and 

(b) would place the employee at a higher risk of personal injury if knowledge of the 
activity were made public, as determined i in writing by an appropriate supervising authority of the 
employee; 

(3) "state agency" means a state department, agency, board or commission, including the 
legislative and judicial branches of government, but not including public schools and institutions 
of higher education; and 

(4) "undercover license plate" means a regular passenger license plate issued to an Indian 
nation, tribe or pueblo located wholly or partly in this state or a government entity that is regis- 
tered in a fictitious name and address that cannot be traced to that Indian nation, tribe or pueblo 
or the county, municipality or entity for a vehicle that is heing used for legitimate law enforcement 
purposes only. 


History: 1953 Comp., § 64-6-15, enacted by Laws of the state; in Siabsection C, deleted the requirement that 


1978, ch. 35, § 350; 2001, ch. 111, § 1; 2007, ch. 29, § 10; each state department or agency apply to the division for 
2013, ch. 66, § 3. a plate; in Subsection D, deleted vehicles and trailers in 
Cross references, — For general definitions appli- the service of the state and deleted the requirement that 
cable to this section, see 66-1-4 to 66-1-4.20 NMSA 1978. plates identify the state department or agency to which 
For driver training schools, see 66-10-1 NMSA 1978 et the plates are issued; added Subsection E and Paragraphs 
seq. (1) through (3) of Subsection E; and added Subsection F. 
The 2013 amendment, effective June 14, 2013, autho- The 2001 amendment, effective April 2,001, changed 
rized the issuance of protective and undercover license the provisions of this. section to include vehicles used by 
plates to Indian nations, tribes and pueblos located in an Indian nation, tribe or pueblo located wholly or partly 
New Mexico; defined terms related to protective and un- in New Mexico.' 
dercover license plates; and added Subsections F and G; 
in Subsection H, at the beginning ofthe introductory sen- , ANNOTATIONS 
tence, after "As used in", deleted "Subsection E of"; and f : LR. JS.refe rea . 
added Paragraphs (1), (2) and (4) of Subsection H. pias [tts Odi oot a patie rapt S83. ONT 
The 2007 amendment, effective July 1, 2007, in Sub- 60 C.d.8. Motor Vehicles § 65. 


section A, deleted vehicles owned by or used in the service 


66-6-16. Exemption for armed forces amputees and those who have lost 
use of limbs. 


A person who is a bona fide resident of New Mexico, who served in the armed forces of the 
United States, who was honorably discharged and who suffered the loss or complete and total loss 
of use of one or both legs at or above the ankle or one or both arms at or above the wrist while so 
serving or from a service-connected cause shall be exempt from payment of any motor vehicle reg- 
istration fees to the state on one vehicle a year owned by the person. . 


History: 1953 Comp., § 64-6-16, enacted by Laws ANNOTATIONS 


1978, ch. 35, § 351; 2007, ch, 819, § 53, Pia i 4 : ’ 
The 2007 amendment, effective June 15, 2007, elimi- Conditions required for exemption. — This section 

nated the qualifying time periods and requires an honor- sets up three separate conditions which must be met by 

able discharge. the claimant before he is entitled to an exemption from 


registration fees: (1) residency; (2) time of military ser- 
vice; and (3) the nature and result of the injury or disease: 
1963-64 Op. Att'y Gen, No. 63-132. 


66-6-17. Dealer plate fees. 


A. Except as provided otherwise in Subsection C of this section, every dealer, except a dealer 
in motorcycles only, shall pay each license year fifty dollars ($50.00) for each dealer plate issued 
pursuant to Section 66-3-402 NMSA 1978 to the dealer for that license year. 
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B. Except as provided otherwise in Subsection C of this section, every dealer in motorcycles 
only shall pay each license year ten dollars ($10.00) for each dealer plate issued pursuant to Sec- 
tion 66-3-402 NMSA 1978 to the dealer for that license year. 

C. Inthe event a dealer plate is lost, mutilated or becomes illegible, a dealer, including a dealer 
in motorcycles only, shall obtain a replacement plate pursuant to the provisions of Section 66-3-24 
NMSA 1978. The fee for a replacement dealer plate shall be fifty dollars ($50.00) for a dealer or ten 
dollars ($10.00) for a dealer in motorcycles only. . 


History: 1953 Comp., § 64-6-17, enacted by Laws each additional plate so issued for the license year" and 
1978, ch. 35, § 352; 1981, ch. 361, § 23; 1990, ch. 120, ' rewrote Subsection C. : 
§ 32; 1998, ch. 48, § 15; 2005, ch. 324, § 18; 2007, ch. The 1990 amendment, effective July 1, 1990, in Sub- 
319, § 54. section A, added "except as provided otherwise in Subsec- 
The 2007 amendment, effective June 15, 2007, elimi- tion C of this section" at the beginning, inserted "each 
nated references to auto recycler and special dealer plates. license year" following "shall pay", and substituted "in 
The 2005 amendment, effective: January 1, 2006, that license year" for "provided, however, that. each such 
changed "wrecker of vehicles" to "auto recycler". additional plate issued after June 80 of the licensing year 
The 1998 amendment, effective July 1, 1998, in the shall be issued upon payment of five dollars ($5.00)" at 
section heading, inserted "dealer", deleted "manufactur- the end; rewrote Subsection B which read "Every dealer 
ers, dealers and wreckers of vehicles"; in Subsection A, in motorcycles only shall pay ten dollars ($10.00) for the 
deleted "manufacturer" in two places, in Subsections A . first special plate issued to him and shall pay five dollars 
and B, substituted "the first" for "each", inserted "dealer" ($5.00) for each additional plate so issued; deleted "Not- 
and "pursuant to Section 66-3-402 NMSA 1978"; in Sub- withstanding all other provisions of law" at the beginning 
section B, deleted "and shall pay five dollars ($5.00) for of Subsection C; and made minor stylistic changes. 


66- 6-18. License fee for dealers, wholesalers, distributors, auto 
recyclers and title service companies. _ 


For a license to do business as a dealer, wholesaler, distributor or any combination of the fore- 
going or as an auto recycler or as a title service company, there shall be paid a fee of fifty dollars 
($50.00) for each license year or portion thereof. 


History: 1953 Comp., § 64-6-18, enacted by Laws _ The 1990 amendment, effective July 1, 1990, rewrote 
1978, ch. 35, § 358; 1981, ch. 361, § 24;.1990, ch. 120, the section which read "For a license to do business as a 
§ 33; 1999, ch. 122, § 9; 2005, ch. 324, § 19. dealer, wholesaler, distributor or wrecker of vehicles or all 

The 2005 amendment, effective. January 1, 2006, four, there shall be paid-a fee of fifty dollars ($50.00) an- 
changed "wrecker of vehicles" to "auto recycler". nually, The fee for such licenses issued after June 30 of 

The 1999 amendment, effective July 1, 1999, in the any year shall be thirty dollars ($30.00) for the remaining 
section heading, inserted "of vehicles and title service portion of the year". 


companies"; and inserted "or as a title service company” 
near the middle of the section. 


66-619, Vehicle transaction fees: 


A. For any transaction concerning the initial issuance, transfer or revocation of a title or regis- 
tration, including filing and recording documents, releasing liens and certifying copies, the division 
shall charge three dollars ($3.00). As used in this subsection, "transaction" means all operations 
necessary at one time with respect to one vehicle, including the inspection required by Section 66- 
3-4 NMSA 1978. 

B. No fee shall be charged by the division for the correction of documents or the issuance of 
documents, in cases in which the division made errors in the original issuance of the documents. 


History: 1953 Comp., § 64-6-19, enacted by Laws _ The 2007 amendment, effective June 15, 2007, limited 
1978, ch. 35, § 354; 2007, ch. 319, § 55. the $8.00 fee to the initial issuance, transfer or revocation 
of a title or registration. 


66-6-20. Repealed. 


Repeals. — Laws 1999, ch. 49, § 9 repealed 66-6-20 July 1, 1999. For provisions of former section, see the 1998 
NMSA 1978, as enacted by Laws 1978, ch. 35, § 355, re- NMSA 1978 on NMOneSource.com. For present compa- 
lating to distribution of vehicle transaction fees, effective rable provisions, see 66-6-23 NMSA 1978. 
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66-6-21. Repealed. 


Repeals. — Laws 1990, ch. 120, § 44 repealed 66-6- 21 
NMSA 1978, as enacted by Laws 1978, ch. 35, § 356, re- 


MOTOR VEHICLES 


66-6-22.1 


conflicting acts passed in the 1965: session ‘of the legisla- 
ture, effective July 1, 1990. For provisions of former sec- 
er see the 1989 NMSA 1978 on NMOneSource.com. - 


lating to former 66-6-20 NMSA 1978, controling aver all 


66-6-22. When fees returnable; refunds.. 


A. Whenever any application to the department is accompanied by any fee as required by the 
Motor Vehicle Code [66-1-1 NMSA 1978] or the Motor Transportation Act [65-1-1 NMSA 1978] and 
the application is refused or rejected, the fee shall be'returned to the applicant. 

B. Any person who believes that any amount paid by that person to the department under any 
proyision of the Motor Vehicle Code or the Motor Transportation Act exceeded the amount, due 
may claim a refund by directing to the secretary a written claim for refund in accordance with the 
procedures set out in Subsection A of Section 7-1-26 NMSA 1978. To be timely, any claim for re- 
fund pursuant to this subsection must be made within one year of the date the payment was made. 

C. When the department has discovered that a class of people has overpaid by at least one dol- 
lar ($1.00) any tax, fee or penalty due under the Motor Vehicle Code or the Motor Transportation 
Act for the same or similar reasons and the members of the class are identifiable from the depart- 
ment's records, the department may refund the overpayment to all members of the class without 
the requirement that each person in the class submit a claim for refund. 

D. Any refund made pursuant to this section may be made, at the discretion of the department, 
in the form of credit against future payments due under the Motor Vehicle Code or the Motor 


Transportation Act if future liabilities in an amount at least equal to the credit amount reasonably 


may be expected to become due. 


History: 1953 apeintey § 64-6-22, enacted by Laws 
1978, ch. 35, § 857; 1995, ch. 135, § 20. 

The 1995 amendment, effective June 16, 1995, added 
"refunds" in the section heading; in’Subsection A, substi- 
tuted "department" for "division", substituted "the Motor 
Vehicle Code or the Motor Transportation Act" for "law", 
and made minor stylistic changes; rewrote Subsections B 

and C;'and added Subsection D. 


ANNOTATIONS 


When an applicant has erroneously registered his 
vehicle twice and purchased two sets of license plates, 
he is, upon request, entitled to a refund for the second set 
issued. 1959-60 Op. Att'y Gen, No, 60-233, 

Intrastate operator becoming interstate not 


: intrastate operator purchases his licenses from the local 


license distributor in his locality and is seeking a refund 
if he subsequently becomes an interstate operator entitled 
to prorate the licenses of his fleet in the various states in 
which he operates, he is not entitled to obtain a refund 
from this state for any overpayment that he might have 
made on original registration as it applies to a subsequent 
proration program, 1961-62 Op. Att'y Gen. No. 61-76. 

Refunds made from 4% of fees collected. — The re- 
funds'referred to in Section 64-11-11, 1953 Comp. (similar 
to this section), are a duty imposed upon the division by 
the law and thus should be made from the 4% of the fees 
collected. 1959-60 Op. Att'y Gen. No. 60-233. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 60 
C.J.8, Motor Vehicles §.142.3. 


entitled to refund for overpayment. — Where an 


66-6-22.1. Motor vehicle suspense fund created; receipts; 
disbursements. 


A. There is created in the state treasury a fund to be known as the "motor vehicle suspense 
fund". 

B. The fees collected under the provisions of Sections 66-1-1 through 66-6-19 NMSA 1978 shall 
be paid to the state treasurer for the credit of the motor vehicle suspense fund not later than 
the close of the second business day after their receipt, except as, otherwise provided by the Off- 
Highway Motor Vehicle Act: [66-3-1001 NMSA 1978]. 

C. Money deposited to the credit of or disbursed from the motor vehicle suspense fund by the 
department shall be accounted for as provided by law, rule or procedure of the secretary of finance 
and administration. 

D. The balance of the motor vehicle suspense fund is appropriated for the purpose of making 
refunds, distributions and other disbursements authorized or required by law to be made from the 
motor vehicle suspense fund, provided that no distribution shall be made to a municipality, county 
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or fee agent operating a motor vehicle field office with respect to money collected and remitted 
to the department by that municipality, county or fee agent until the report of the municipality, 
county or fee agent is audited'and accepted by the department. 


History: 1978 Comp., § 66-6-22.1, enacted by Laws 


1990, ch, 120, § 34; 1999, ch, 49, § 6; 2002, ch. 16, § 3; 
2005, ch. 325, § 24; 2007, ch. 319, § 56. 

Cross references, — For the motor vehicle suspense 
fund, see 66-6-22.1 NMSA 1978. 


The 2007 amendment, effective June 15, 2007, elimi- 
nated the requirement that the department and financial 


administrator certify the appropriateness of disburse- 
ments from the motor vehicle suspense fund. 


motor vehicle suspense fund not later than the close of 
the second business day after receipt except as provided 
in the Off-Highway Motor Vehicle Act. 

The 2002 amendment, effective March 4, 2002, up- 
dated the internal section references in Subsection B, and 
substituted "rule" for "regulation" in the first sentence of 


_ Subsection C, 


~ The 1999 amendment, effective July 1, 1999, updated 
statutory references in Subsection B. 


The 2005 amendment, effective January 1, 2006, pro- 
vided in Subsection B that the fees shall be credited to the 


66-6-22.2. Adjustments of disbursements from the motor vehicle 
suspense fund. 


A. The provisions of this section sippy to disbursements from the motor vehicle suspense fund. 

B. -If the secretary determines that a prior disbursement from the fund is erroneous, the secre- 
tary shall, pursuant to law, rules or procedures ofthe department of finance and pny nine 
adjust future disbursements by the amount necessary to correct the error. 

C. The secretary may, in lieu of recovering the entire erroneous amount from fie next dis- 
bursement, recover an excess disbursement of one thousand dollars ($1,000) or more in install- 
ments from current and future disbursements pursuant:to a written agreement whenever the 
amount of the disbursement decrease exceeds ten percent of the average disbursement amount for 
that recipient for the twelve months preceding the month in which the secretary's determination 
is made; provided that, for the purposes of this subsection, the "average disbursement amount" 
shall be the arithmetic mean of the disbursement amounts within the twelve months immediately 
preceding the month in which the determination is made. 

D. Except for the provisions of this section, if the amount by which:a disbursement would be 
adjusted pursuant to Subsection B of this section is one thousand dollars ($1,000) or less, no ad- 
justment shall be made. 

K. In the event an adjustment authorized by this section requires a:disbursement for which 
there is no equal offsetting receipt, the general fund disbursement a be reduced by the differ- 
ence between the ere receipt and the ogee | 


History: Laws 2007, ch, 319, § 87. 
Effective dates. — Laws 2007, ch. 319 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23; was effective June: 15, 2007, 90 mais after the 
adjournment of the legislature. 


66-6-23. Disposition of fees. 


A, After the necessary disbursements for refunds and other purposes have been made, the 
money remaining in the motor vehicle suspense fund, except for remittances received within the 
previous two.months that.are unidentified as to source or disposition, shall be distributed as fol- 
lows: 

(1) to each municipality, county or fee agent operating a motor vehicle field office: \., 

(a) an amount equal to.six dollars ($6.00).per driver's license and five dollars ($5.00) 
per identification card or motor vehicle or motorboat registration or title transaction performed; 

(b) for each such agent determined by the secretary pursuant:to Section 66-2-16 
NMSA 1978 to have performed ten thousand or more transactions in the preceding fiscal year, 
other than a class A county with a population exceeding three hundred thousand or a municipal- 
ity with a population exceeding three hundred thousand that has been designated as an agent 
pursuant to Section 66-2-14.1 NMSA 1978, an amount equal to one dollar ($1.00) in addition to 
the amount distributed pursuant to Subparagraph (a) of this paragraph for each driver's license, 
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identification card, motor vehicle ao aii motorboat. registration or title transaction per- 
formed; and 

(c) to each military ‘ideation dosibrnted as a fee agent Pita hali nets to 3 etepdigit 66- 
2-14.1 NMSA 1978; an amount equal to one dollar fifty cents ($1.50) in addition to the amount 
distributed pursuant to Subparagraph (a) of this paragraph for each administrative service fee 
remitted by the military installation to the department pursuant to Subsection A of Section 66-2- 
16 NMSA 1978; 

(2) . to each municipality or county, other than a class A county witha population exceeding 
three hundred thousand or a municipality with a population exceeding three hundred thousand 
that, has been designated as an agent pursuant to Section 66-2-14.1 NMSA 1978, operating a mo- 
tor vehicle field office, an amount equal to one dollar fifty cents ($1:50) for each administrative 
service fee remitted by that county or municipality to the department pursuant to the provisions 
of Subsection A of Section 66-2-16 NMSA 19778; 

(3) to the state road fund: 

(a)» an amount equal to the fees collected pursuant to Sections 66-7-413 and 66-7- 
413.4 NMSA 1978; 

(b) an amount equal to the fee collected pursuant to Section 66-3-417 NMSA 1978; 

(c) the remainder of each driver's license fee collected by the department employees 
from an‘ applicant to whom a license is granted after deducting from the driver's license fee the 

amount of the distribution authorized in Paragraph (1) of this subsection with respect to that col- 
lected driver's license fee; and 

(d) an amount equal:to fifty percent of the fees collected pursuant to Section 66- 6-19 
NMSA 1978; 

(4). to the local Say rice road Bae) the amount of the fees. ieobiented sheet Ra to Beaks 
section B of Section 66-5-33.1 NMSA 1978 and the:remainder of the:fees collected pursuant to 
Subsection A of Section.66-5-408 NMSA 1978; 

| (5). to the department: . . 

(a). any amounts reimbursed to the ieisanbtbatt pursuant to Subsection D of Sec- 
tion 66-2-14.1 NMSA 1978; 

(b) -an ‘amount equal to two dolldrs ($2.00) of each motoreycle mbisathadion fee col- 
lected pursuant to Section 66-6-1 NMSA 1978; 

(c) an amount equal to the fees provided for in Subsection D of Section 66-2-7 NMSA 
1978, Subsection E of Section 66-2-16 NMSA 1978, Subsections K and L of Section’66-3-6 NMSA 
1978 other than the administrative fee, Subsection C of Section 66-5-44 NMSA 197 8 and Subsec- 
tion B of Section 66-5-408 NMSA 1978; ) 

(d) the amounts due to the department for aR manufacture nares issuance of a special 
registration plate collected pursuant to the Beetion of law sathorizing the issuance of the specialty 
plate; 

(e) an amount equal to the registration fees collected pursuant to Section 66-6-6.1 
NMSA 1978 for the purposes of enforcing the provisions of the Mandatory Financial Responsibil- 
ity Act [Chapter 66, Article 5 NMSA 1978] and for creating and maintaining a multilanguage non- 
commercial driver's license testing program; and after those purposes are met, the balance of the 
registration fees shall be distributed to the department to defray the costs of Pd gedaan the motor 
vehicle division; 

(f) an amount equal to fifty cents ($.50) for each administrative fee remitted to the 
department by a county or municipality operating a motor vehicle field office pursuant to Subsec- 
tion A of Section 66-2-16 NMSA 1978; 

(g) an amount equal to one dollar twenty-five cents ($1.25) for each administrative 
fee collected by the department or any of its agents other than a county or municipality operating 
a motor vehicle field office pursuant to Subsection A of Section 66-2-16 NMSA 1978; and 

‘(h) an amount equal to the royalties or other consideration paid by commercial us- 
ers of databases of motor vehicle-related records of the department pursuant to Subsection C of 
Section 14-3-15.1 NMSA ‘1978 for the purpose of defraying the costs of maintaining databases 
of motor vehicle-related records of the department; and after that purpose is met, the balance of 
the royalties and other consideration shall be distributed to the department to defray the costs of 
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operating the motor vehicle division’ or for use pursuant to Subsection F of Section 66-6-13 NMSA 
1978; : 

(6) to each New Mexico institution of higher education, an amount equal.to that part. of 
the fees distributed pursuant'to Paragraph (2) of Subsection D of Section 66-3-416 NMSA 1978 
proportionate to the number of special registration plates issued in the name of the institution to 
all such special registration plates issued in the name of all institutions; .. 

(7) to the armed forces veterans license fund, the amount to be distributed pursuant to 
Paragraph (2) of Subsection E of Section 66-3-419 NMSA 1978; 

(8) to the children's trust fund, the amount to be distributed pursuant to Paragraph (2) of 
Subsection D of Section 66-3-420 NMSA 1978; 

(9) to the department of transportation, an amount equal to the fees collected pursuant to 
Section 66-5-35 NMSA 1978; 

(10) : to the state equalization guarantee distribution made annually pursuant to the gen- 
eral appropriation act, an amount equal to one hundred percent of the driver safety fee collected 
pursuant to Subsection D of Section 66-5-44 NMSA 1978; 

(11) tothe motorcycle training fund, two dollars ($2.00) of each motorcycle registration fee 
collected pursuant to Section 66-6-1 NMSA 1978; 

(12). to the recycling and illegal dumping fund: 

(a) fifty cents ($.50) of the tire recycling fee collected pursuant to the provisions of 
Section 66-6-1 NMSA 1978; 

(b) fifty cents ($. 50).of each of the tire recycling fees collected pursuant to the provi- 
sions of Sections 66-6-2 and 66-6-4 NMSA 1978; and 

(c) twenty-five cénts ($.25) of each of the tire recycling fees eatlactad pursuant to Sec- 
tions 66-6-5 and 66-6-8 NMSA 1978; 

(13) ‘to the highway infrastructure fund: 

(a) fifty cents ($. 50) of the tire recycling fee collected pursuant to the provisions of 
Section 66-6-1 NMSA 1978; 

(b) one dollar ($1. 00). of each of the tire recycling fees collected pursuant to the provi- 
sions of Sections 66-6-2 and 66-6-4 NMSA 1978; and 

(c) twenty-five cents ($.25) of each of the tire recycling fees collected pieuant to. Sec- 
tions 66-6-5 and 66-6-8 NMSA 1978; 

(14) to each county, an amount equal to fifty percent of the ahs collected pursuant to Sich 
tion 66-6-19 NMSA 1978 multiplied by a fraction, the numerator of which is the total mileage of 
public roads maintained by the county and the denominator of which is the total mileage of public 
roads maintained by all counties in the state; 

(15) tothe litter.control and beautification fund, an amount Al to the fees collected pur- 
suant to:Section 66-6-6.2. NMSA 1978; 

~~ (16) to the local government division of the department of fisiaries and administration, an 
amount equal to the fees collected pursuant to Section 66-3-424.3 NMSA 1978 for distribution to 
each county to support animal control spaying and neutering programs in an amount proportion- 
ate to the number of residents of that county who have purchased pet care special registration 
plates pursuant to Section 66-3-424.3 NMSA 1978; and 

(17) tothe Cumbres and Toltec: scenic railroad commission, twenty-five dollars ($25. 00) 
collected pursuant to the Cumbres and Toltec scenic railroad special registration plate. 

B.. The balance, exclusive of Rndenkined PILAR EGS, shall be distributed in accordance with 
Section 66-6-23.1 NMSA 1978. 

C. Ifany of the paragraphs, vabaethion® or dectidits Repsneea to in Subsection A of this section 
are recompiled or otherwise redesignated without a corresponding change to Subsection A of this 
section, the reference in Subsection A of this section shall be construed to be the recompiled or 
redesignated paragraph, subsection or section. 


History: 1953, Dames § 64-6-28, ne by Laws § 1; 1998, ch, 361, § 2; 1994, ch. 117, § 23; 1994, ch. 126, 


1978, ch. 35, § 358; 1985, ch. 41, § 1; 1985 (1st S.S.), § 23; 1995, ch. 6, § 13; 1997, ch. 204, § 1; 1999, ch. 49, 

ch. 15, § 20; 1986, ch. 20, § 123; 1987, \ch. 347, § 21; § 7; 1999 (1st S.S.), ch. 9, § 2; 2001, ch. 20, § 1;:2001, ch. 

1988, ch. 106, § 2;.1989, ch. 318, § 19; 1990, ch. 120, 282, § 2; 2002, ch. 16, §.4; 2003, ch. 175, § 3;:2008, ch. 

§ 35; 1991, ch, 67, § 1; 1993, ch. 68, §.43; 1993, ch. 304, 197, § 3; 2008, ch. 198, §:3; 2003, ch, 201, § 3; 20038, ch. 
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270, § 6; 2004, ch. 59, § 22; 2005, ch. 20, § 3; 2005, ch. 
171, § 21; 2007, ch. 136, § 2; 2009, ch. 156, § 7; 2012, ch. 
47,§ 2. 

Cross references. — For the general fund, see 6-4-2 
NMSA 1978. 

For the local governments road fund, see 67-3-28.2 
NMSA 1978, 

For the highway infrastructure fund, see 67-3-59.2 
NMSA 1978. 

For the state road fund, see 67-3-65 NMSA 1978. 

For the litter control and beautification fund, see 67-16- 
14 NMSA 1978. 

The 2012 amendment, effective July 1, 2012, siaied 
for a distribution to military installations that are desig- 
nated as a fee agent and in Subsection A, in Paragraph 
(1), added Subparagraph (c). 

The 2009 amendment, effective July 1; 2009, in Sub- 
paragraph (c) of Paragraph (5) of Subsection A, after "Sec- 
tion 66-2-16 NMSA 1978, Subsectons", changed "J and 
K" to "K and L"; in Subparagraph (h) of Paragraph (5) of 
Subsection A, after "motor vehicle division", added the re- 
mainder of the sentence. 

The 2007 amendment, effective July 1, 2008, provided 
for the distribution of $25 to the Cumbres and Toltec sce- 
nic railroad commission, 

The 2005 amendment, effective June 17, 2005, 
changed "tire recycling fund" to "recycling and illegal 
dumping fund" in Subsection A(12). , 

Laws 2005, ch. 20, § 3, effective July 1, 2005, also 
amended 66-6-23 NMSA 1978. The section was set out as 
amended by Laws 2005, ch. 171, § 21. See 12-1-8 NMSA 
1978 this 

The 2004 amendment, effective March 4, 2004, 
amended Subsection A by. deleting the references in Sub- 
paragraph (d) of Paragraph (5) to Sections 66-3-419 and 
66-3-422 and insert in their place: "for the manufacture 
and issuance of a special registration plate collected pur- 
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suant to the section of law authorizing the issuance of the .. 
specialty plate" and to change the name of the "state high- 


way and transportation department" to "department of 


transportation" in Paragraph (9) and add Paragraph (16). 
Laws 2004, ch. 58, § 23. makes the 2004 amendment. of 
this section applicable for the distribution of fees collected 
on or after April 1, 2004. 

2003 amendments. — Laws 2003, ch. 270; § 6, effec- 
tive July 1, 2003, adding Paragraph A(12), redesignating 
the subsequent paragraphs accordingly, and rewriting 
Paragraph A(13), and A(14) to be present Paragraphs 
A(14) and A(15), was approved April 8, 2003. This sec- 
tion was also amended by four other acts. Laws 2003, 
ch. 175, § 3, effective January 1, 2004, amending the sec- 
tion by adding a Paragraph A(15), disbursing fees to the 
land government division of the department of finance 
and administration, was. approved April 6, 2003. Laws 
20038, ch. 197, § 3, effective January 1, 2004, amending 
this section by adding "and Paragraph (1) of Subsection 
D of Section 66-3-424.1 NMSA 1978" near the end of 
Subparagraph A(5)(d), was approved April 6, 2003. Laws 
2003, ch. 198, § 3 and Laws 20038, ch. 201, § 3, both effec- 
tive January 1, 2004, and both amending the section by 
adding "and Paragraph (2) of Subsection D of Section 66- 
3-424.1 NMSA 1978" near the end of Subparagraph A(5) 
(d), were approved April 6, 2003. This section was set 
out as amended by Laws 2003, Ch, 270, § 6. See 12-1- : 
NMSA 1978. 

The 2002 amendment, effective March 4, 2002, aided 
Paragraph A(3)(a), and redesignated the remaining text 
of Paragraph A(3) as Paragraphs A(3)(b), A(3)(c), and A(3) 
(d); and updated the internal section reference in Para- 
graph A(14), 

The 2001 amendment, effective duly 1, 2001, inserted 
Subparagraph A(3)(a) and redesignated the remaining 
subparagraphs accordingly; and added Paragraph A(5)(e) 
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Laws 2001, ch. 20, § 1 also amended 66-6-23 NMSA 
1978. The section was set out as amended by Laws 2001, 
ch, 282, § 2. See 12-1-8 NMSA 1978. 

The 1999 amendment, by Laws 1999 (1st S.S.), ch. 9, 
§ 2, effective July 1, 1999, in Subsection A, in Subpara- 
graph (5)(c), deleted "Subsection C of Section 66-3-16 
NMSA 1978" following "administrative fee", in Paragraph 
(12) substituted "highway infrastructure fund" for "rub- 
berized asphalt fund, forty-five percent of", deleted former 
Paragraph (13), relating to distributions to the tire recy- 
cling fund, and redesignated the subsequent paragraphs 
accordingly. 

The 1997 amendment, effective July 1, 1997, in Sub- 
section A, inserted "or motor vehicle or motorboat" near 
the end of Paragraph (1) and inserted "from all" preceding 
"annual tire recycling" in Paragraph (8). 

The 1995 amendment, effective July 1, 1995, substi- 
tuted "local governments road fund" for "general fund" in 
Paragraph A(4) and made minor stylistic changes, 

The 1994 amendment, effective March 8, 1994, sub- 
stituted "pursuant to" for "under". in Paragraph A(2); 
substituted "authorized in" for "under" in Subparagraph 
A(8)(b); in Paragraph A(7), substituted "recycling" for 
"disposal" and substituted "66-6-1, 66-6-2, 66-6-4, 66-6-5 
and. 66-6-8" for "66-1-1 through 66-6-5, 66-6-8 and 66-6-9"; 
in Paragraph A(8), substituted "recycling" for "disposal" 
twice and substituted ", 66-6-2, 66-6-4, 66-6-5 and 66-6-8" 
for "through 66-6-5, 66-6-8 and 66-6-9"; in Subsection EH, 


‘substituted "by April 1 of every year" for "by May. 1, 1988, 


and by April 1 of every. year thereafter" twice, and deleted 
"After August 1, 1988" from the beginning of the last sen- 
tence; in Subsection F, substituted "by April 1 of every 
year" for "by May 1, 1988, and by April 1 of every year 
thereafter," and substituted "that" for "which" preceding 
"have certified mileages"; and substituted . 'secretary" for 
"director" in Subsection G. 
Duplicate amendments. — Laws 1994, ch. 117, § 18 
and Laws 1994, ch.126, § 18 enacted identical amend- 
ments to 66-6-23 NMSA 1978. The section was set out as 
amended by Laws 1994, ch. 126, § 18. See 12-1-8 NMSA 
1978. 

The 1993. amendment, effective July 1, 1993, in Sub- 


. section A, Paragraph (1), substituted "six dollars ($6.00)" 
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for "five dollars ($5.00)" and "three dollars ($3.00)" for 
"two dollars ($2.00)"; in Paragraph (2), inserted "with a 
population in excess of three hundred thousand" and sub- 
stituted "three hundred thousand" for "two hundred thou- 
sand"; Paragraph (5), added present Subparagraph (b), 
redesignated former Subparagraph (b) as Subparagraph 
(c), and added Paragraphs (6) through (8), making related 
grammatical changes. 

Laws 1993, ch, 68, § 48 also amended 66-6-23 NMSA 
1978. The section was set out as amended by Laws 1993, 
ch, 361, §.2. See 12-1-8 NMSA 1978. 

The 1991 amendment, effective July 1, 1991, in Sub- 
section A, inserted "five dollars ($5.00) per driver's license 
and" and deleted "driver's license" preceding "registra- 
tion" in Paragraph (1) and substituted "Subsection B" for 
"Subsection C" in Subparagraph (b) of Paragraph (5); and 
substituted "Subsection E" for "Subsection C" in the first 
sentence in Paragraph (3) of Subsection B. 

The 1990. amendment, effective July 1, 1990, substi- 
tuted "department" for "division" throughout the section; in 
Subsection A, deleted the first sentence which read "The fees 
collected under the provisions of Sections 66-1-1 through 
66-6-18 NMSA 1978 shall be paid to the state treasurer not 
later than the close of the second business day after their 
receipt" and substituted the present second sentence and 
Paragraphs (1) to (5) for a sentence which read "From this 
amount each municipality, county or fee agent operating a 
motor vehicle field office shall be paid two dollars ($2.00) 
per identification card, driver's license, registration or title 
transaction performed, and designated the portion of former 
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Subsection A beginning with "The balance" as present Sub- 
section B; redesignated former Subsections B to F as pres- 
ent Subsections C to G; in the first paragraph of present 
Subsection B, inserted "exclusive of unidentified remit- 
tances", substituted "the distributions required by Subsec- 
tion A of this section" for "amounts otherwise distributed 
or transferred pursuant to Sections 66-5-44, 66-5-46, 66-5- 
47 and 66-5-408 NMSA 1978" and "last day of the month" 
for "tenth day of the month" in the third sentence of Para- 
graph (3) of present Subsection B, inserted "by April 1 of 
each year" following "shall certify", and substituted "April 1 
of that year" for'"January 1 of each odd-numbered year"; 
substituted "that municipality, county or fee agent" for "that 
office" in present Subsection G; and made related and minor 
stylistic changes throughout the section. 

The 1989 amendment, effective July 1, 1989, in Sub- 
section A substituted "two dollars ($2,00)" for "one dollar 
fifty cents ($1.50)" near the middle of the second sentence, 
and inserted "driver's license" near the end of that sen- 
tence; and added Subsection F. - 

The 1988 amendment, effective May 18, 1988, in Sub- 
section A(3), substituted "secretary of highway and trans- 
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and third sentences and "state highway and transporta- 
tion department" for "state highway department" in the 
last sentence; deleted former Subsection B(2), regarding 
determination and certification of proportions required 
to be determined; redesignated former Subsection B(3) as 
present Subsection B(2); and added Subsections D and E. 


ANNOTATIONS 


Funds used for road plan if another municipal 
body does plan. — Funds designated by law for road 
improvement and maintenance purposes may be used for 
the preparation of a road plan if the planning is to be per- 
formed by another municipal body upon a reimbursable 
basis. 1959-60 Op. Att'y Gen. No. 59-121. 

"Maintenance". — The term "maintenance" in Sec- 
tion 64-11-12B(2), 1953 Comp. (similar to Subsection A(3) 
of this section), is not limited to any specific means. 1963- 
64 Op. Att'y Gen. No. 63-62, 

Am, Jur, 2d, A.L.R. and.C.J.S, references, — 7A Am. 
Jur, 2d Automobiles and Highway Traffic § 73. 

60 C.J.S. Motor Vehicles §§ 148 to 145. 


portation" for "chief highway administrator" in the first 


66-6-23.1. Formulaic distribution. 


A. The balance from Section 66-6-23 NMSA 1978 shall be transferred or distributed by the 
state treasurer on or before the last day of the month next after its receipt, as follows: 
_ (1). seventy-four and sixty-five hundredths percent shall be distributed to the state road 
fund; 

(2). seven and six-tenths percent shall be transferred to each county in the proportion, de- 
termined by the department in accordance with Subsection B of this section, that the registration 
fees for vehicles in that county are to the total registration fees for vehicles in all counties; 

(3) _seven.and six-tenths percent shall be transferred to the counties, with each county _re- 
ceiving an amount equal to the proportion, determined by the secretary of transportation in accor- 
dance with Subsection D of this section, that the mileage of public roads maintained by the county 
is to the total mileage of public roads maintained by all counties of the state. Amounts distributed 
to each county in accordance with this paragraph shall be credited to the respective county road 
fund and be used for the improvement and maintenance of the public roads in the county and to 
pay for the acquisition of rights of way and material pits. For this purpose, the board of county 
commissioners of each of the respective counties shall certify by April 1 of each year to the sec- 
retary of transportation the total mileage as of April 1 of that year; provided that in their report, 
the boards of county commissioners shall identify each of the public roads maintained by them by 
name, route and location, By agreement and in cooperation with the department of transportation, 
the boards of county commissioners of the various counties may use or designate any of the funds 
provided in this paragraph for a federal aid program; 

(4) four and six-hundredths percent shall be allocated among the counties in the propor- 
tion, determined by the department in accordance with Subsection B of this section, that the reg- 
istration fees for vehicles in that county are. to the total registration fees for vehicles in all coun- 
ties. The amount allocated to each county shall be transferred to the incorporated municipalities 
within the county in the proportion, determined by the department of finance and administration 
in accordance with Subsection C of this section, that the sum of net taxable value, as that term 
is defined in the Property Tax Code [7-35-1 NMSA 1978], plus the assessed value, as that term is 
used in the Oil and Gas Ad Valorem Production Tax Act [7-32-1 NMSA 1978] and in the Oil and 
Gas Production Equipment Ad Valorem Tax Act [7-34-1 NMSA 1978], determined for the incor- 
porated municipality is to the sum of net taxable value plus assessed value determined for all 
incorporated municipalities within the county. Amounts transferred to incorporated municipali- 
ties pursuant to the provisions of this paragraph shall be used for the construction, maintenance 
and repair of streets within the municipality and for payment of paving assessments against 
property owned by federal, county or municipal governments. In a county in which there are no 
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incorporated municipalities, the amount allocated pursuant to this paragraph shall be transferred 
to the county government road fund and used in accordance with the ERY HA of Paragraph (3) 
of this subsection; and 

(5) six and nine-hundredths percent shall be allocated among rth counties in the propor- 
tion, determined by the department of finance and administration in accordance with Subsection 
C of this section, that the registration fees for vehicles in-that county are to the total registration 
fees for vehicles in all counties. The amount allocated to each county shall be transferred to the 
county and incorporated municipalities within the county in the proportion, determined by the 
department of finance and administration in accordance with Subsection B of this section, that the 
computed taxes due for the county and each incorporated municipality within the county bear to 
the total computed taxes due for the county and incorporated municipalities within the county. For 
the purposes of this paragraph, the term "computed taxes due" for a jurisdiction means the sum of 
the net taxable value, as that term is defined in the Property'Tax Code, plus the assessed value,as 
that term is used in the Oil and Gas Ad Valorem Production Tax Act and in the Oil and Gas Pro- 
duction Equipment Ad Valorem Tax Act, for that jurisdiction multiplied by an average of the rates 
for residential and nonresidential property imposed for that jurisdiction pursuant to Subsection B 
of Section 7-37-7 NMSA 1978, 

B. To carry out the provisions of this section, during the month of June of each year: 

(1) the department shall determine and certify to the department of finance and admin- 
istration the proportions that the department is required to determine pursuant to Subsection 
A of this section using information for the preceding calendar year on the number of vehicles 
registered in each county based on the address of the owner or place where the vehicle is prin- 
cipally located, the registration fees for the vehicles registered in each county, the total number 
of vehicles registered in the state and the total registration fees for all vehicles registered in the 
state; and 

(2) the department of finance and administration shall determine the proportions that 
the department of finance and administration is required to determine pursuant to this subsec- 
tion based upon the net taxable value, as that term is defined in the Property Tax Code, and the 
assessed value,'as that term is used in the Oil and Gas Ad Valorem Production Tax Act’ and the 
Oil and Gas Production Equipment’Ad Valorem Tax Act, for the preceding tax year and the tax 
rates imposed niches bi to Subsection B of Section 7- 37- 7 NMSA 1978 in the preceding Septem- 
ber. 

C. By June 30 of each year, the department of finance and administration shall determine 
the appropriate percentage of money to be transferred to each county and municipality for each 
purpose in accordance with Subsection A of this section based upon the proportions determined 
by or certified to the department of finance and administration. The percentages determined shall 
be used to compute the amounts to be transferred to the counties and municipalities during the 
succeeding fiscal year. 

D. The board of county commissioners of each of the respective counties shall, by April 1of 
every year, certify reports to the secretary of transportation of the total mileage of public roads 
maintained by each county as of April 1 of every year; provided that in their reports, the boards of 
county commissioners shall identify each of the public roads maintained by them by name, route 
and location. By July 1 of every year, the secretary of transportation shall verify the reports of 
the counties and revise, if necessary, the total mileage of public roads maintained by each county. 
The mileage verified by the secretary of transportation shall be the official mileage of public roads 
maintained by each county. Distribution of amounts to a county for road purposes shall be made 
in accordance with this section. 

E. Ifa county has not made the required mileage certification pursuant to Section 67-3-28.3 
NMSA 1978 by April 1 of any year, the secretary of transportation shall estimate the mileage main- 
tained by those counties for the purpose of making distribution to all counties, and the amount 
calculated to be distributed each month to those counties not certifying mileage shall be reduced 
by one-third each month for that fiscal year, and that amount not distributed to those counties 
shall be rerio equally to at counties that have certified TRUERZES. 
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66-6-24 FEES 66-6-26 


History: 1978 Comp., § 66-6-23.1, enacted by Laws "government" preceding "road fund" in‘the last sentence 
1999, ch. 49, § 8; 2003 (1st S.S.), ch. 3, § 20. of Paragraph (4), and substituted "a" for "any" preceding 

The 2003 (1st S.S.) amendment, effective March 1, - jurisdiction" near the beginning of the last sentence of 
2004, in Subsection A, changed the percentages set out Paragraph (5), substituted "that" for "which" following 
at the beginning of Paragraphs (1) through (5) from their "proportions" near the beginning of Paragraph (1) and 
former values of 66.541%, 10.0382%, 10.082%, 5.358%, "this subsection" for "Subsection B of this section" near 
and 8.037% respectively, deleted "highway and" following the beginning of Paragraph (2) of Subsection B, deleted 
"secretary of’ in the first and third sentences and substi- "highway and" following "secretary of" in the first three 
tuted "department of transportation" for "state highway sentences and substituted "a" for "any" preceding "county" 
and transportation department" and "a" for "any" preced- in the last sentence of Subsection D, and deleted "highway 
ing "federal" in the last sentence of Paragraph (3), sub- and" following "secretary of" near the beginning of Sub- 
stituted "a" for "any" preceding "county" and inserted section E, reg iste 


66-6-24. Repealed. 


Repeals. — Laws 1989, ch. 85, § 1 repealed. 66-6- relating to state road ‘suspense fund, effective June 16, 
24 NMSA 1978, as enacted by Laws 1978, ch. 35, § 359, 1989, 


66-6-25. Registration by county or municipality prohibited. 


A. Nocounty or municipality shall require registration or charge fees for any vehicle subject to 
registration under the Motor Vehicle Code [66-1-1 NMSA 1978]. 

B. Notwithstanding the provisions of Subsection A of this section, a county or municipality 
designated as an agent pursuant to Section 66-2-14.1 NMSA 1978 may impose a fee in an amount 
not to exceed five dollars ($5.00) per year in addition to any other registration fee required. This 
fee shall not be imposed if the county or municipality has imposed a gasoline tax pursuant to the 
County and Municipal Gasoline Tax Act [7-24A-1 NMSA 1978], the proceeds of which are used to 
fund a vehicle emission inspection program. Any money collected as a result of the imposition of 
an additional fee pursuant to this subsection shall be used only to fund a vehicle emission inspec- 
tion program. 


History: 1953 Comp., § 64-6-25, enacted by Laws Local emissions testing fee prohibited. — Where a 
1978, ch. 35, § 360; 1985, ch. 95, § 5. city and county impose a fee to defray the administrative 
ANNOTATIONS costs of vehicle emissions testing, such a fee is invalid be- 


cause this section prohibits any fee regardless of the pur- 
Motor vehicle inspection fee not valid exer- 


pose, Chapman v. Luna, 1984-NMSC-029, 101 N.M. 59, 
cise of localities’ home rule power. Chapman v. Luna, 878 P.2d 687, cert. denied, 474 US. 947, 106 S. Ct. 345, 88 


1984-NMSC-029, 101 N.M. 59, 678 P.2d 687, cert. denied, L. Ed. 2d 292 (1985). 
474 U.S. 947, 106 S. Ct. 345, 88 L. Ed. 2d 292 (1985). 


66-6-25.1. Repealed. 


Repeals. — Laws 1985, ch. 95, § 7 repealed 66-6-25.1, April 2, 1985. For present comparable provisions, see 74- 
as enacted by Laws 1984 (1st S.S.), ch. 9, § 3, relating to . 2-4E NMSA 1978. 
the prohibition of certain emission control fees, effective 


66-6-26. Registered vehicle exempt from property tax; exception. 


No vehicle upon which the registration fees provided for in the Motor Vehicle Code [66-1-1 
NMSA 1978] have been paid shall be assessed or taxed upon any property assessment rolls in this 
state for the period for which the fees are paid, except that mobile homes shall be subject to assess- 
ment and property tax in addition to the vehicle registration fee. 


History: 1953 Comp., § 64-6-26, enacted by Laws the trailer, and that the trailer and equipment constituted 
1978, ch. 35, § 361. a single unit and was used as such, showed the equipment 
_ was a part of the trailer, and once the permanent registra- 

ANNOTATIONS tion on the trailer was paid, both trailer and equipment 


were exempt from property tax under Section 64-11-14, 
1953 Comp. (similar to this section). Halliburton Co. v. 
Property Appraisal Dep't, 1975-NMCA-123, 88 N.M. 476, 
542 P.2d 56. 


If equipment integral part of trailer both are ex- 
empt. — Evidence that certain equipment was bolted to 
taxpayer's trailer, that the trailer had no use apart from 
the equipment, that the equipment was an integral part of 
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66-6-27 MOTOR VEHICLES 66-6-36 


Equipment on trailer was included in. gross and Sailors’ Civil Relief Act of 1940, § 514 (now the Ser- 
weight. — Since the registration fees for trucks are deter- vicemembers Civil Relief Act 50 U.S.C. App. § 5714) except 
mined by declared gross weight, and since a gross weight by the state of domicile of the owner. It is) possible that 
was declared by taxpayer which included the equipment the vehicle could become real property so as to be:taxable 
mounted on his vehicles, and registration fees were paid as such without regard to the Soldiers'.and Sailors’ Civil 
on that gross weight as provided in the motor! vehicle Relief Act. The provisions of Section 64-11-14, 1953 Comp. 
code, the equipment mounted .on the trucks was exempt (similar to this section), contemplate this possibility, per- 
from property tax under 64-11-14, 1953 Comp, (similar to mitting ad valorem taxes to be assessed when. a trailer 
this section), Halliburton Co, v. Property Appraisal Dep't, has had its wheels removed and been placed on a perma- 
1975-NMCA-123, 88 N.M. 476, 542 P.2d 56. nent foundation. 1959-60 Op. Att'y Gen. No, 59-53, 

Military personnel's trailers owned as personal Am. Jur. 2d, A.L.R. and C.J.S. references. — 
property exempt. — Trailers owned by military person- Taxation, as real estate, of trailers or mobile homes, 7 
nel as personal property and not being motor vehicles are A.L,R.4th 1016. 


free from taxation under the provisions of the Soldiers' 


66-6-27 to 66-6-29. Repealed. 


Repeals. — Laws 1988, ch. 73, § 56 repealed 66-6-27 certificates of title, use fees for vehicles weighing in excess 
to 66-6-29 NMSA 1978, as enacted by Laws 1978, ch. of 26,000 pounds, and bond requirements for operators re- 


35, §§ 362 to 364, relating to excise tax on issuance of quired to pay such use fees, effective July 1, 1988. 


66-6-30. Recompiled. 


Recompilations. — Laws 1988, ch. 78, § 36, recom- { 
piled 66-6-30 NMSA 1978 as 7- 15A-9 NMSA 1978, effec- eehs 
tive July 1, 1988. 


66-6-31 to 66-6-33. Repealed. | | 
Repeals. — Laws 1988, ch. 73, § 56 repealed 66-6-31 fee and penalty and ae for me eye of use fee, effec- 


to 66-6-33 NMSA 1978, as enacted by Laws 1978, ch. 35, | tive July 1, 1988. 
§§ 366 to 368, relating to distribution of revenue from use 


66-6-34. Recompiled. 


Recompilations. — Laws 1995, ch. 1385, § 28 recom- dishonored check, as 66-8-141 NMSA 1978, affective 
piled 66-6-34 NMSA 1978, relating to the penalty for June 16, 1995. 


66-6-35. Repealed. 


Repeals. — Laws 1991, ch. 160, § 22 repealed 66-6-35 with the taxation and revenue department, effective 
NMSA 1978, as enacted by Laws 1978, ch. 35, § 370, re- July 1, 1991. For provisions of former section, see the 1990 
lating to written agreement by the motor vehicle division NMSA 1978 on NMOneSource.com. 


66-6-36. Payment in foreign currency. - 


To the extent permitted by the laws of the United States and by treaties entered into by the 
United States, the secretary may require all amounts due under the Motor Vehicle Code [66-1-1 
NMSA 1978] or the Motor Transportation Act [65-1-1 NMSA 1978] to be paid in currency of the 
United States. To the extent the secretary permits or is required.to permit payment of amounts 
due under the Motor Vehicle Code or the Motor Transportation Act to be made in foreign currency, 
the secretary after consultation with the secretary of finance and administration shall establish 
a procedure for selecting an appropriate exchange rate to be used in determining the.amount due 
expressed in the foreign currency. The secretary may require, as a condition for accepting payment 
in a foreign currency, that any cost incurred or to be incurred by the department in.converting the 
currency be added to the amount’ due. Amounts received by the department to defray the cost of 
converting currency are appropriated to the department for that purpose. 


History: 1978 Comp., § 66-6-36, enacted by Laws 
1995, ch. 135, § 21. 
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TRAFFIC LAWS; SIGNS, SIGNALS AND MARKINGS; ACCIDENTS 


ARTICLE 7 


Traffic Laws; Signs, Signals and Raine: Accidents; 
ange and Size; Traffic pen 


A 


Part 1, APPLICATION OF TRAFFIC LAWS 


1. Repealed, 
-7-2. Reference to vehicles upon the highways; excep- 
tions. 
3. Required obedience to traffic laten 
-4, Obedience to police officers. 
5. Public officers and employees to obey act; ig 
tions. 
6. Authorized emergency vehicles. 
7. ‘Traffic laws apply to persons riding animals or 
driving animal-drawn vehicles. 
-8. Provisions uniform throughout state. 
9. Powers of local authorities, © . 
10. No interference with rights of owners of = 
property with reference thereto. 
. New Mexico state police power to close certain 
highways in emergencies. 
. Autonomous motor vehicles; notification and 
regulation of testing. 
. Autonomous motor gmake standards; local 
regulation. 


Part 2. SIGNS, SIGNALS AND MARKINGS 


66-7-101. State transportation commission to adopt sign 


manual. ’ 
66-7-102, State transportation commission to sign all 
state highways. 
66-7-102.1. State transportation commission; speed limit 
signs. 


66-7-103. Local traffic-control ldeuivass 

66-7-103.1. Advance signal. warning required. 

66-7-104. Obedience to any required traffic-control de- 
vices. 

Traffic-control signal legend.. 

Pedestrian-control signals: 

Flashing signals. 

Display of unauthorized signs; signals — or 
markings. 

Interference with official traffic-control devices 
or railroad signs or signals. 

Part 3. ACCIDENTS 


Accidents involving death or personal injuries, 

Accidents involving damage to vehicle. 

Duty to give information and render aid. 

Duty upon striking unattended vehicle. . 

Duty upon striking fixtures or other property 

- upon a highway. 

66-7-206. Immediate notice of accidents. 

66-7-207. Written reports of accidents. 

66-7-207.1. Motor vehicle accidents involving a school bus; 
investigation by a law enforcement officer 
certified as an accident reconstructionist. 

When driver unable to report. 

Accident report form. 

Repealed. 

District medical investigators to report. 

Garages, dealers and wreckers of vehicles to 
report, 

Accident reports confidential; exceptions. 

Agency to tabulate and analyze accident re- 

ports. 

Any incorporated city may require accident re- 

ports., 


66-7-105. 
66-7-106. 
66-7-107. 
66-7-108. 


66-7-109. 


66-7-201. 
66-7-202. 
66-7-203. 
66-7-204. 
66-7-205. 


66-7-208, 
66-7-209, 
66-7-210. 
66-7-211, 
66-7-212, 


66-7-213, 
66-7-214. 


66-7-215, 


Sec. 


Part 4. TRAFFIC LAWS GENERALLY 


66-7-301, 
66-7-302., 


Speed regulation. 
Repealed. 


66-7-302.1. Speed limit; conviction; use limited. 
66-7-302,2. Certain speeding convictions .to be disre- 


66-7-303. 


garded in the development or application 
of a point system. 
Establishment of speed zones. 


66-7-303.1. Construction zones; traffic control devices; 


66-7-304., 
66-7-305, 
66-7-306. 
66-7-307, 
66-7-308. 
66-7-309. 


66-7-310. 
66-7-311. 
66-7-312. 
66-7-313, 


66-7-314. 


66-7-315. 
66-7-316, 
66-7-317. 
66-7-318. 
66-7-319, 
66-7-320,_ 
66-7-321. 
66-7-322, 


66-7-323, 
66-7-324, 
66-7-325. 
66-7-326. 
66-7-327, 
66-7-328, 
66-7-329, 
66-7-330, 
66-7-331, 


66-7-332. 


penalty, 

County roads; authority to regulate speed limits. 

Minimum speed regulation. 

Special speed limitations. 

Charging violations; rule in civil actions. 

Drive on right side of roadway; exceptions, 

Passing vehicles proceeding in opposite direc- 
tion [directions]. 

Overtaking a vehicle on the left. 

When overtaking on the right is permitted. 

Limitations on overtaking on the left. - 

Further limitations on driving to left of center 
of roadway. 

Movement of hazardous vehicle; escort may be 
required, 

No-passing zones. 

One-way roadways and rotary traffic islands. 

Driving on roadways laned for traffic, 

Following too closely, 

Driving on divided highways. 

Restricted access. 

Restrictions on use of controlled-access roadway. 

Required position and method of turning at in- 
tersections. 

Turning on curve or crest, or [of] grade prohibited. 

Starting parked vehicle. 

Turning movements and required signals. 

Signals by hand and arm or signal device. 

Method of giving hand and arm signals, 

Vehicle approaching or entering intersection, 

Vehicles turning left at intersection. 

Vehicles entering stop or yield intersection. 

Vehicle entering highway from private road or 
driveway, 

Operation of yehicles on approach of moving 
authorized emergency vehicles; operation 
of vehicles on approach of certain station- 
ary vehicles. 


66-7-332:1: Approach of oncoming vehicle; yield right of 


66-7-333. 
66-7-334. 
66-7-335, 
66-7-336, 
66-7-337. 
66-7-338, 
66-7-339, 
66-7-340. 
66-7-341. 


66-7-342, 


way. 

Pedestrians subject to traffic regulations, 

Pedestrians' right of way in crosswalks. 

Crossing at other than crosswalks. 

School crossings, 

Drivers to exercise due care. 

Pedestrians to use right half of crosswalk. 

Pedestrians on roadways. 

Pedestrians soliciting rides or business. 

Railroad-highway grade crossing violations; all 

drivers. 

All vehicles must stop at certain railroad grade 

- crossings. 
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66-7-1 


Sec. 

66-7-343. 
66-7-344, 
66-7-345. 
66-7-346. 
66-7-347, 
66-7-348, 
66-7-349, 
66-7-350. 
66-7-351. 
66-7-3852. 


66-7-352.1. 
66-7-352.2. 
66-7-352.3. 
66-7-352.4. 
66-7-352.5. 
66-7-352.6, 


66-7-353, 
66-7-354. 
66-7-355. 
66-7-356. 
66-7-357. 


66-7-358. 
66-7-359. 
66-7-360. 
66-7-361. 


66-7-362. 
66-7-363. 


66-7-363.1. 


66-7-364. 


66-7-365. 
66-7-366. 
66-7-367. 
66-7-368. 
66-7-369. 
66-7-370. 
66-7-371. 
66-7-372. 
66-7-373. 
66-7-374, 
66-7-375, 


Part 


66-7-401, 
66-7-402. 


66-7-1. 


MOTOR VEHICLES 
ry ) Bee. 
Railroad-highway grade crossing violations; cer- 66-7-403. 
tain vehicles required to always stop; pacep- 66-7-404. 


tions. 
Moving heavy equipment at railroad grade 
crossings. 
Authority to designate through highways and 
stop and yield intersections. 
Stop before emerging from alley or private 
driveway. 
Overtaking and passing school bus. 
Special lighting equipment on school buses, 
Stopping, standing or parking outside of busi- 
ness or residence districts. 
Officers authorized to remove illegally stopped 
vehicles. 
Stopping, standing or parking prohibited in 
specified places. — 
Additional parking regulations. 
Short title. 
Legislative intent. 
Repealed. | 
Parking lots; standards. 
Unauthorized use; penalties. 
Enforcement. 
Unattended motor vehicle. 
Limitation on backing. 
Riding on motorcycles. 
Mandatory use of protective helmets. 
Obstruction to driver's view or driving mecha- 
nism. 
Restriction on use of video screens in motor 
vehicles. 
Driving on mountain highways. 
Coasting prohibited. 
Following fire apparatus and driving through 
safety zone prohibited. 
Crossing fire hose. 
Animals on highway; highway fencing. 
Department of transportation; agreements 
with owners or lessees of highway front- 
age; provisions. 
Putting injurious material or trash on highway 
prohibited. 
Recompiled. 
Occupied moving house trailer. 
Improper opening of doors. 
Purpose [of child restraint device provisions]. 
Child passenger restraint; enforcement. 
Short title. 
Repealed. 
Safety belt use required; exception. 
Enforcement programs, 
Texting while driving. 
Use of a handheld mobile communication device 
while driving a commercial motor vehicle. 


5. WEIGHT AND SIZE LIMITATIONS 


Scope and effect of article [part]. 
Width of vehicles. 


66-7-405, 
66-7-406. 
66-7-407; 
66-7-408. 
66-7-409, 
66-7-410. 
66-7-411. 


66-7-412. 
66-7-413. 


66-7-413.1. 
66-7-413.2. 


66-7-413.3. 
66-7-413.4, 
66-7-413.5., 


66-7-413.6. 
66-7-413.7, 


66-7-413.8. 


66-7-414. 
66-7-415, 


66-7-416. 


66-7-501. 
66-7-502. 
66-7-503. 
66-7-504, 
66-7-5065, 
66-7-506, 


66-7-506.1. 


66-7-507, 
66-7-508. 
66-7-509. 
66-7-510. 
66-7-511. 
66-7-512. 


66-7-513. 


PART 1 
APPLICATION OF TRAFFIC LAWS 


Repealed. 


Repeals. — Laws 1990, ch. 120, § 45 repealed 66-7-1 
NMSA 1978, as amended by Laws 1989, ch. 318, § 21, re- 
lating to definitions for traffic regulation, effective July 1, 


66-7-1 


Projecting loads on passenger vehicles. 

Height and length of vehicles and loads. 

Minimum vehicle size. 

Special load limits. 

Loads on vehicles. 

Trailers and towed vehicles. 

Load limits on single axles, wheels and tires. 

Gross weight of vehicles and loads. 

Authorized representative may weigh vehicles 
and require removal of excess loads; grad- 
uated penalties. 

Special farm permits. 

Permits for excessive size and weight; special 
notification required on movement of man- 
ufactured homes. 

Hay transportation; excessive size; special 
permit allowance. 

Engineering investigations for vehicles in 
excess of one hundred seventy thousand 
pounds. 

Repealed. 

Permits for excessive weight. 

Exemption; vehicles used to transport seed 
cotton modules; limitations. 

Multiple trip special permit allowance; ve- 
hicles used to transport oilfield equipment; 
limitations. 

Multiple trip special permit allowance; fee; 
vehicles used to transport agricultural 
products; limitations. 

Multiple-trip permit for specialized haul ve- 
hicles, 

Exemptions; implements of husbandry. 

When the state transportation commission or 
local authorities may restrict right to use 
streets, 

Liability for damage; unlawful use of high- 
ways; penalties. 


Part 6. TRAFFIC SAFETY 


Short title. 

Legislative intent. 

Definitions. 

Bureau; creation; administrative head. 

Advisory committee; creation; members; terms: 

Bureau; functions; powers; duties. 

DWI prevention and education program; or- 

gan donation, 

Approval of accident-investigation programs; 
privacy of victims. 

Confidentiality of records. 

Annual reports. 

Bureau; information request. 

Acceptance of gifts; function of advisory com- 
‘mittee. 

Traffic safety education and enforcement fund 
created. 

Safe routes to school program. 


1990. For provisions of former section, see the 1989 NMSA 
1978 on NMOneSource.com. For present comparable pro- 


visions, see 66-1-4.1 to 66-1-4.20 NMSA 1978. 
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66-7-2 TRAFFIC LAWS; SIGNS, SIGNALS AND MARKINGS; ACCIDENTS 66-7-5 


66-7-2. Reference to vehicles upon the highways; exceptions. 


A. The provisions of Chapter 66, Article 7 NMSA 1978 relating to the operation of vehicles re- 
fer exclusively to the operation of cahielas upon highways, except where a different place is specifi- 


cally referred to in a given section. 


B. The provisions of Sections 66-7-201 through 66-7-215, 66-7-352.5, 66-8-102 and. 66-8-113 
NMSA 1978 B.apply upon Dehyayss and elsewhere throughout the state. 


History: 1953 Comp., § 64-7-2, enacted by Laws 
1978, ch. 35, § 372; 2001, ch. 124, § 1. 
The 2001 amendment, effective June 15, 2001, in- 
serted "66-7-352.5" in Subsection B and updated the in- 
ternal references throughout the section. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 1, 2, 11, 204 
to 206, 266. 

60 C.J.S. Motor Vehicles §§ 1 to 8, 16, 20. 


66-7-3. Required obedience to traffic laws. 


It is unlawful and, unless otherwise declared in the Motor Vehicle Code [66-1-1 NMSA 1978] 
with respect to particular offenses, it is a misdemeanor for any person to do any act forbidden or 
fail to perform any act required in Article 7 of Chapter 66 NMSA 1978. 


‘History: 1958 Comp., § 64-7-3, enacted by Laws 
1978, ch. 35, § 373. 

Cross references, — For the penalty for a misde- 
meanor, see 66-8-7 NMSA 1978. 

For duty of driver to take precautions when approach- 
ing blind person, see 28-7-4 NMSA 1978. 


ANNOTATIONS 


Section subject to assimilation under federal law. 
— The offenses described by Section 66-5-39 NMSA 1978 
(driving while license suspended), 66-8-102 NMSA 1978 
(driving while under the influence) and this section (vi- 
olation of traffic laws) are all criminal offenses, and, as 
such, the applicable sentences are assimilated for offenses 


66-7-4, Obedience to police officers. 


committed on military installations within the state un- 
der the. Assimilative Crimes Act, 18 U.S.C. § 13. United 
States v. Adams, 140 F.3d 895 (10th Cir.), cert. denied, 525 
U.S. 895, 119 S. Ct. 219, 142 L. Ed. 2d 180 (1998). 
Enforcement outside jurisdiction. — A municipal 
officer does not have the authority to enforce the Motor 
Vehicle Code outside the city limits of the municipality. 
1988 Op. Att'y Gen. No. 88-77. 
Am. Jur, 2d, A.L.R. and C.J.S. references, — 7A Am. 
Jur. 2d Automobiles and Highway Traffic § 204. 
Entrapment to commit traffic offense, 34 A.L.R.4th 1167. 
60 C.J.S. Motor Vehicles § 25. 
Automated traffic enforcement 
A.L.R.6th 179. 


systems. 26 


No person shall willfully fail or refuse to comply with any lawful order or direction of any police 
officer invested by law with authority to direct, control or regulate traffic. 


History: 1941 Comp., § 68-2126, enacted by Laws 
1953, ch. 139, § 24; 1953 Comp., § 64-15-3; recompiled 
as 1953 Comp., § 64-7-4, by Laws 1978, ch. 35, § 374. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic § 19. 


Motorist's liability for injury to one in or about a street 
or highway for the purpose of directing or warning traffic, 
98 A.L.R.2d 1169, 

60 C.J.S. Motor Vehicles § 43. 


66-7-5. Public officers and employees to obey act; exceptions. 


A. The provisions of Article 7, Chapter 66 NMSA 1978, applicable to the drivers of vehicles 
upon the highways, shall apply to the drivers of all vehicles owned or operated by the United 
States, this state or any county, city, town, district or any other political subdivision of the state, 
except as provided in this section and subject to such specific exceptions as are set forth in Article 
7, Chapter 66 NMSA 1978 with reference to authorized emergency vehicles. 

B. Unless specifically made applicable, the provisions of Article 7, Chapter 66 NMSA 1978 
shall not apply to persons, teams, motor vehicles and other equipment while actually engaged in 
work upon the surface of a highway but shall apply to such persons and vehicles when traveling 
to or from such work. 
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History: 1953 Comp., § 64-7-5, enacted by Laws to comply with the rules of the road which are generally 
1978, ch. 35, § 375. binding. Sturgeon v. Clark, 1961-NMSC-125, 69 N.M. 132, 
Cross references, — For definition of "authorized 364 P.2d 757. 
emergency vehicle", see 66-1-4.1 NMSA 1978. Actual work must be performer for exemption to 


apply. — While providing for performing necessary work 
without being in violation of provisions otherwise appli- 
cable, the legislature was careful to restrict the exemption 
to situations where actual work was being performed on 
the surface of the highway. It is not for the court to‘extend 


ANNOTATIONS 


Provision creating exemption for work on high- 
way should be strictly construed and the right of the 
defendant to the benefits of the exemption must be clear 


Ss A C-125, 69 the application beyond the clear language used. Sturgeon 
TENTS coy Ue a api te I ai aig v. Clark, 1961-NMSO-125, 69 N.M. 132, 364 P.2d 757. 
Provision recognizes fact that maintenance per- Even without express direction from the legisla- 
sonnel cannot follow road rules, — The legislature ture that local traffic regulations should extend to 
incorporated Section 64-15-4, 1958 Comp. (similar to this drivers of federal, state or other vehicles, such drivers are 


section), into the law in recognition of the fact that in con- amenable to them. 1955-56 Op. Att'y Gen. No. 55-6313, 


structing, repairing and maintaining highways there are Am. Jur. 2d, A.L.R. and CJS. references, — 7A Am. 


circumstances under which men and equipment must be Jur. 2d Automobiles and Highway Traffic § 207, 
present on the surface of the highway without being held 60 C..S. as Vehicles § 21, 


66-7-6. Authorized emergency vehicles. 


A. The driver of an authorized emergency vabiols} when badriuclinds to an emergency call or 
when in pursuit of an actual or suspected violator of the law or when responding to but not upon 
returning from a fire alarm; may exercise the privileges set forth in this section subject to the 
conditions stated. The chief of the New Mexico state police or the appropriate local agency may 
designate emergency vehicles and revoke the designation. When vehicles are so designated, Ahey 
are authorized emergency vehicles. 

‘B. The driver of an authorized emergency vehicle may: 

(1) park or stand, irrespective of the provisions of the Motor Vehicle'Code [66-1-1 NMSA 
1978]; 

(2) - proceed past:a red or stop sipal or stop sign, but only after slowing down « as necessary 
for safe operation; 

(8). exceed the maximum speed limits so long as he does not endanger life or property; and 

(4) disregard regulations governing direction of movement or turning in specified directions. 

C. The exemptions granted to an authorized emergency vehicle apply only when the driver of 
the vehicle, while in motion, sounds an audible signal by bell, siren or.exhaust whistle as reason- 
ably necessary and when the vehicle is equipped with at least one lighted lamp displaying a red 
light visible under normal atmospheric conditions from a distance of five hundred feet to the front 
of the vehicle, except that an authorized emergency vehicle operated as a police vehicle need not be 
equipped with or display a red light visible from in front of the vehicle. 

D. This section does not relieve the:driver of an authorized emergency vehicle from the duty 
to drive with due regard for the safety of all persons nor does it protect the driver from the conse- 
quences of his reckless disregard for the safety of others. 


History: 1953 Comp., § 64-7-6, enacted by Laws passengers, Otero v. Physicians & Surgeons Ambulance 


1978, ch. 35, § 376; 1989, ch. 318, § 22. Serv., Inc., 1959-NMSC-024, 65 N.M. 319, 386 P.2d 1070. 
Cross references. — For definition of “authorized Police vehicle showing red lights or sounding si- 
emergency vehicle", see 66-1-4.1 NMSA 1978. ren is an emergency vehicle and all approaching or pur- 
The 1989 amendment, effective July 1, 1989, in Sub- sued vehicles are required to stop, 1959-60 Op. Att'y Gen. 
section A deleted "The director and" at the beginning of No. 59-20,” 
the second sentence and inserted "or the appropriate local Law reviews. — For note, "Municipal Assumption of 
agency" near the middle of that sentence. Tort Liability for Damage Caused by Police Officers,” see 1 
N.M:L. Rev. 268 (1971), 
ANNOTATIONS Am, Jur. 2d, A.L.R. and C.J.S. referencess- _ 7A Am. 
Fire department truck responding to call for | Jur. 2d Automobiles and Highway Traffic § 208, . 
an inhalator was not a public ambulance traveling in Emergency vehicles as exempt from regulations requir- 
an emergency within purview of former statute; exemp- ing obedience of traffic signs or signals, 164 A.L.R. 219, 2 
tion applied only on fire runs, Tiedebohl v. Springer, ALR3d 12, 2 A.L.R.3d 155, 2 A.L.R.3d 275, 8, A.L,R. ad 
1951-NMSC-044, 55 N.M, 295, 232 P.2d 694. 180, 3 A.L.R.Sd 507. 
Standard of care stated not that of ambulance Liability of operator of ambulance service for personal 
driver to passenger, — The standard of care provided injuries to person being transported, 68 A.L.R.4th 14, 
by 64-15-5 1953 Comp, (similar to this section), is not the 60 C.J.S, Motor Vehicles § 19. 


standard of care owing by an ambulance driver to his 
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66-7-7. Traffic laws apply to persons riding animals or driving animal- 
drawn vehicles. , 


Every person riding an animal or driving any animal-drawn vehicle upon a roadway shall be 
granted all of the rights and'shall be subject to all of the duties applicable to the driver of a vehicle 
by Article 7 of Chapter 66 NMSA 1978, except those provisions of Article 7 of Chapter 66 NMSA 
1978 which by their very nature can have no application, and except where otherwise specifically 
provided in Aticle [Article] 7 of Chapter 66 NMSA 1978. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 
ity for damage to motor vehicle or injury to person riding 
therein from collision with runaway horse, or horse left 
unattended or untied in street, 49 A.L.R.4th 653, 

60 C.J.S. Motor Vehicles § 43. 


History: 1953 Comp., § 64-7-7, enacted by Laws 
1978, ch, 35, § 377. 


ANNOTATIONS 


Provision has no application to horses be- 
ing driven across highway. Knox v. Trujillo, 
1963-NMSC-132, 72 N.M, 345, 383 P.2d 823. 


66-7-8. Provisions uniform throughout state. 


The provisions of Article 7 of Chapter 66 NMSA 1978 shall be applicable and sri fo through- 
out this state and in all political subdivisions and municipalities therein and no local authority 
shall enact or enforce any ordinance, rule or regulation in conflict with such provisions unless 
expressly authorized herein. Local authorities may, however, adopt additional traffic regulations 


which are not in conflict with such provisions. 


History: 1953 Comp., § 64-7-8, enacted by Laws 
1978, ch. 35, § 378. 


ANNOTATIONS 


Ordinance proscribing drunk driving solely on 
public highways not inconsistent, — A city ordinance 
which was construed by the court of appeals to proscribe 
drunk driving solely on public highways was not inconsis- 
tent with the broader state proscription. City of Las Cru- 
ces v. Davis, 1975-NMCA-044, 87 N.M. 425, 535 P.2d 68. 

Albuquerque's ordinance making it unlawful for 
any person under the influence to operate vehicle 
is enforceable under and consistent with state law. 


66-7-9. Powers of local authorities. 


The fact that the ordinance defines an attempted misde- 
meanor does not meanit is invalid because Section 30- 
28-1 NMSA 1978 prohibits sentencing for an attempted 
misdemeanor. The latter is a general law and is not ap- 
plicable if a special law covers the same matter. Likewise, 
the last.sentence of former Section 64-15-7, 1953 Comp. 
(similar to this section), specifically authorizes Albuquer- 
que to adopt additional traffic regulations. City of Albu- 
querque v, Chavez, 1978-NMCA-032, 91 N.M. 559, 577 
P.2d 457, cert. denied, 91 N.M. 610, 577 P.2d 1256. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 17, 206. 

60 C.J:S. Motor Vehicles § 43. 


A. . The provisions of the Motor Vehicle Code [66-1-1 NMSA 1978] shall not be deemed to pre- 
vent local authorities, with respect to streets and highways under their jurisdiction and within the 


reasonable exercise of the police power, from: 


(1) regulating the standing or parking of vehicles; 

(2) regulating traffic by means of police officers or traffic-control signals; 

(8) regulating or prohibiting processions or assemblages on the highways; 

(4) designating particular highways as one-way highways and requiring that all vehicles 


thereon be moved in one specific direction; 


(5) regulating the speed of vehicles in public parks; 

(6) designating any highway as a through highway and requiring that all vehicles stop 
before entering or crossing it or designating any intersection as a stop intersection or a yield in- 
tersection and requiring all vehicles to stop or yield at one or more entrances to the intersection; 

(7) restricting the use of highways as authorized in the Motor Vehicle Code; 

(8) regulating the operation of bicycles and requiring their paisa and licensing, in- 


cluding the requirement of a registration fee; 


(9) regulating or prohibiting the turning of vehicles, or specified types of vehicles, at inter- 


sections; 


(10) altering the maximum speed limits as authorized in the Motor Vehicle Code; 
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(11). .adopting other traffic regulations as specifically authorized by the Motor Vehicle Code; 

(12) regulating the operation of snowmobiles on public lands, waters and property under 
their jurisdiction and on streets and highways within their boundaries by resolution or ordinance 
of their governing bodies and by giving appropriate notice, ifisuch regulation is not Anconsistent 
with the provisions of Sections 66-9-1 through’66-9-13 NMSA 1978; or. 

(13) regulating the operation of golf carts on public lands and property tides: tedirii juris- 
diction and on streets and roads within their boundaries by resolution or:ordinance of their gov- 
erning bodies and requiring their registration and licensing, including the payment of.a registra- 
tion fee; provided, the resolution or ordinance shall: 


(a) not permit operation of a golf cart onany state highway; | 
(b) require that the golf cart be in compliance with Section 66-3-887 NMSA 1978; and 


NMSA 1978. 


(c) not be inconsistent with the provisions of Sections 66-3-1001 through 66-3-1016 


B. No local authority shall erect or maintain any stop sign or traffic-control signal at any loca- 
tion so as to require the traffic on any state highway to stop or yield before entering or crossing 
any intersecting highway unless approval in writing has first been obtained from the state trans- 


portation commission. 


C. No ordinance or regulation enacted under Paragraph (4), (5), (6), (7 ) or (10) of oh ett A 
of this section shall be effective until signs giving notice of the local traffic regulations are posted 
upon or at the entrances to:the highway or part thereof affected as may be most appropriate. 


History: 1953 Comp., § 64-7-9, enacted by Laws 
1978, ch. 35, § 379; 1983, ch. 271, § 1; 1995, ch. 172, § 1; 
2003, ch. 142, § 10. 

Cross references. — For local traffic-control devices, 
see 66-7-103 NMSA 1978: 

For municipal powers with respect to streets, see 3-49-1 
NMSA 1978. 

For municipal parking laws, see 3-50-1 NMSA 197 8 et 
seq. 

The 2008 amendment, effective July 1, 2008, substi- 
tuted "transportation commission" for "highway commis- 
sion" in Subsection B. 

The 1995 amendment, effective hie 1, 1995, added 
Paragraph (13) of Subsection Av 


ANNOTATIONS 


County is local authority. — A county as a "local ‘au- 
thority" as defined in 1978 NMSA, § 66-1-4.10(E) has the 
powers granted to local authorities as contained in Sec- 
tions 66-7-8 and 66-7-9, to enact motor vehicle ordinances, 


Board of Comm'rs v. Greacen, 2000-NMSC-016, 129 N.M. 


177, 3 P.3d,.672. 


Ordinance not unconstitutionally vague. — A mu- , 
nicipal ordinance which provided that "no operator of a 


vehicle shall fail to keep such vehicle within the boundar- 
ies of a marked traffic lane, except when lawfully passing 
another, making a lawful turning movement or lawfully 
changing lanes" was not unconstitutionally vague. State 
v. Gamlen, 2009-NMCA-073, 146 N.M. 668, 213 P.3d 818. 

Provision is specific grant to enact ordinances 
conflicting therewith. — Section 64-15-8, 1953 Comp. 
(similar to this section), is a specific grant of power to en- 
act ordinances in conflict therewith to the extent limited 
thereby, State ex rel. Coffin.v. McCall, 1954-NMSC-076, 58 
N.M. 534, 273 P.2d 642. 


City has power to regulate parking, even to the ex- 
tent of prohibiting it ina proper case, Farnsworth v. City 
of Roswell, 1957-NMSC-053, 63 N.M. 195, 315 P.2d 839. 

No-parking regulation normally represents an ex- 
ercise by a municipality of its. police ‘power and it is a 
reasonable regulation. Farnsworth v. City of .Roswell, 
1957-NMSC-053, 63 N.M. 195, 315 P.2d 839. 

Municipalities could provide for higher prima fa- 
cie speed, — Under former Section 64-18-3, 1953 Comp., 
municipalities could, under certain conditions, provide by 
ordinance for a higher prima facie speed upon through 
highways. Danz v. Kennon, 1957-NMSC-090, 63 N.M., 274, 
317 P.2d 321. 

Agreement between municipality and highway de- 
partment not bartering away. power. — A municipal 
ordinance relative to widening a portion of state highway 
going through city and prohibiting parking on such portion 
of the highway which was enacted following the execution 
of a cooperative agreement between the city and state high- 
way department was not void as a bartering away of the 
exercise of city's police power. Farnsworth v. City of Roswell, 
1957-NMSC-053, 63 N.M. 195, 315 P.2d 839. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — ~7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 15 to'17, 213, 
214, 219, 221. 

Validity and construction of statute or ordinance regu- 
lating vehicle towing business, 97 A.L.R.3d 495. 

State or’ municipal towing, impounding, or destruction 
of motor vehicles parked or abandoned on streets or high- 
ways, 32 A.L.R.4th 728. 

State and local government liability for injury or death 
of bicyclist due to defect or obstruction in public bicycle 


path, 68 A.L.R.4th 204.. 


Validity, construction, and application of state or local 
enactments regulating parades, 80 A.L.R.5th 255. 
60 C.J:S. Motor Vehicles §§ 14, 23, 43. 


66-7-10. No interference with rights of owners of real property with 


reference thereto. 


‘Nothing in Article 7 of Chapter 66 NMSA 1978 shall be construed to prevent the owner of real 
property, used by the public for purposes of vehicular travel by permission of the owner and not as 
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matter of right, from prohibiting such use, or from requiring other or different or additional con- 
cious than mel so specified or pieditens oT ephase! such use as may seem best to such owner. 


History: 1953 Comp., § Lal enacted "gh or ANNOTATIONS 


1978, ch. 380. 
pohi aby’ Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur, 2d Automobiles and Highway Traffic §§ 232 to 234. - 
60 C.J.S. Motor Vehicles §§ 26, 43, 


66-7-11. New Mexico state police power to: close certain highways i in) 
emergencies. © | 


Notwithstanding any rule or agreement of the department of transportation, the New Mexico 
state police, in cases of emergency where the condition of a state, United States or interstate 
highway presents a substantial danger to vehicular travel by reason of storm, fire, accident, spill- 
age of hazardous materials or other unusual or dangerous conditions, may temporarily close such 
highway to vehicular travel; provided that the state police shall use all means necessary to re- 
route traffic around the accident or incident scene using lanes, shoulders, frontage roads or al- 
ternative routes that may be available and physically unaffected by the accident or incident. The 
department-of transportation shall be notified of the highway closure as soon as practicable and 
assist the state police with traffic control. During the course of any investigation where evidence 
is present in the travel portion of the roadway, such evidence shall be documented and collected 
first so that the roadway can be cleared and traffic can be routed through the scene. Any other 
law enforcement agency that may be investigating an accident or incident where the investigat- 
ing agency believes closure of the highway is necessary shall contact the state police immediately. 
The state police shall evaluate the emergency situation and determine if the closure is necessary 
and, with the assistance of the investigating agency, shall reroute traffic around the accident or 
incident scene. The state police shall make the final determination regarding the length of time it 
is necessary to have the highway’closed and other law enforcement agencies: shall adhere to the 
directions of the state police. 


History: Laws 1987, ch. 280, § 1; 2007, ch. 175, § 1. The 2007 amendment, effective June 15, 2007 , added 
U.S. and interstate highways and provided criteria and 
the process for the temporary closure of highways. 


66-7-12. Autonomous motor vehicles; notification and regulation of 
testing. 


A. Prior to testing an i motor wEhicle or an min eTbioi ofieienetl btu vehicle 
on a public highway in New Mexico, a person owning or operating such a motor vehicle shall notify 
the department of transportation at least five calendar days in advance of such operation on a 
form provided by rule by the department of at least the following information: 

(1) the serial number and type of each motor vehicle to be tested; 

(2) the routes to be used by the motor vehicles; 

(3). the level of automated driving systems to be used by the motor vehicles; anid 

(4) such additional information as may be required by the department of transportation 
by rule. 

B. The department of transportation shall promulgate rules regarding the notification and 
regulation process provided for in Subsection A of this section, including forms to be used and in- 
formation to be submitted by operators of autonomous motor vehicles and autonomous commercial 
motor vehicles when testing such motor vehicles on public highways in New Mexico. 


History: Laws 2021, ch:114,§ 7. ~ Effective dates. — Laws 2021, ch. 114, § 9 made Laws 
2021, ch, 114, § 7 effective July 1, 2022. 
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66-7-13. Autonomous motor vehicles; standards; local regulation. 


A. Autonomous motor vehicles and autonomous commercial motor vehicles shall meet all ap- 
plicable federal motor vehicle safety standards. Additionally, autonomous motor vehicles and au- 
tonomous commercial motor vehicles shall be capable of being operated in compliance with appli- 
cable traffic and motor vehicle laws in New Mexico. 

B. No political subdivision of the state may, by ordinance, resolution or any other means, pro- 
hibit the testing or operation of an autonomous motor vehicle or autonomous commercial motor 
vehicle within the jurisdictional boundaries of the political subdivision solely on the basis of the 
motor vehicle being equipped with an automated driving system. 


History: Laws 2021, ch. 114, § 8. Effective dates. — Laws 2021, ch. 114, § 9 made Laws 
2021, ch, 114, § 8 effective July 1, 2022. 


PART 2 
SIGNS, SIGNALS AND MARKINGS 


66-7-101. State transportation commission to adopt sign manual. 


The state transportation commission shall adopt a manual and specifications for a uniform sys- 
tem of traffic-control devices consistent with the provisions of Chapter 66, Article 7 NMSA 1978 
for use upon highways within this state. The uniform system shall correlate with and so far as 
possible conform to the system then current as approved by the American association of state 
highway officials. 


History: 1953 Comp., § 64-7-101, enacted by Laws the commission as it relates to stop signs is to be given pro- 
1978, ch. 35, § 381; 2008, ch. 142, § 11. spective effect only. Sellman v. Haddock, 1959-NMSC-082, 
The 2003 amendment, effective July 1, 2003, substi- 66: N.M. 206, 345 P:2d 416. 
tuted "transportation commission" for "highway commis- Am. Jur, 2d, A.L.R. and C.J.S. references, — 7A Am. 
sion" in the section heading and the section; and substituted Jur. 2d Automobiles and Highway Traffic §§ 232 to 234. 
"provisions of Chapter 66, Article 7 NMSA 1978" for "provi- Legal aspects of speed bumps, 60 A.L.R. 4th 1249. 
sions of Article 7 of Chapter 64 NMSA 1953." 60 C.J.S, Motor Vehicles § 43. , 
ANNOTATIONS 


Traffic control manual given prospective effect 
only, — The manual of uniform traffic control adopted by 


66-7-102. State transportation commission to pis all state 
highways. 


A. The state transportation commission shall place and maintain such traffic- contin devices, 
conforming to its manual and specifications, upon all state highways as it. deems necessary to in- 
dicate and to carry out the provisions of Chapter 66, Article 7 NMSA 1978 or to regulate, warn or 
guide traffic. 

B. No local authority shall place or maintain any traffic-control cece upon any highway un- 
der the jurisdiction of the state transportation commission except by permission of the commis- 
sion. 


History; 1953 Comp., § 64-7-102, enacted by Laws substituted "provisions of Chapter 66, Article 7 NMSA 


1978, ch. 35, § 382; 2003, ch. 142, § 12. 1978" for "provisions of Article 7 of Chapter 64 NMSA 
Cross references. — For provisions preventing local 1953." 

authorities from enacting conflicting ordinances, see 66- 

7-8 NMSA 1978. ANNOTATIONS 


For powers of local authorities with respect to streets 
and highways, see 66-7-9 NMSA 1978, 

The 2003 amendment, effective July 1, 2003, sub- 
stituted "transportation commission" for "highway com- 
mission" in the section heading and the section; and 


Liability for failure to post signs. — In an action 
claiming that negligence of the highway and transpor- 
tation department (now department of transportation) 
in failing to post proper traffic signs resulted in an ac- 
cident, the question whether signs were necessary to 
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fulfill the department's duty to reasonably regulate, 
warn or guide traffic was a question of fact for the jury. 
Pollock v, State Hwy. & Transp. Dep't, 1999-NMCA-083, 
127 N.M. 521, 984 P.2d 768, cert. denied, 127 N.M. 389, 
981 P.2d 1207. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Motor- 
ist's liability for collision at intersection of ordinary and 
arterial highways as affected by absence, displacement, 
or malfunctioning of stop sign or other traffic signal, 74 
A.L.R.2d 242. 


TRAFFIC LAWS; SIGNS, SIGNALS AND MARKINGS; ACCIDENTS 


66-7-103.1 


Liability of highway authorities arising out of motor 
vehicle accident allegedly caused by failure to erect or 
properly maintain traffic control device at intersection, 34 
A.L.R.3d 1008. 

Highways: governmental duty to provide curve warn- 
ings or markings, 57 A.L.R.4th 342. 

Governmental liability for failure to post highway deer 
crossing warning signs, 59 A.L.R.4th 1217. 


66-7-102.1. State transportation commission; speed 


limit signs. 


The state transportation commission shall erect billboard-size signs at entry points into New 
Mexico on interstate and major state highways, warning and informing motorists of New Mexico 
speed limits, the fines for speeding in New Mexico and New Mexico's commitment to enforce its 


speed limits. 


History: Laws 1989, ch. 320, § 7; 2003, ch. 142, § 13. 

Compiler's notes. — This section is not a part of the 
Motor Vehicle Code but has been compiled as part of the 
Motor Vehicle Code as a convenience to the user. 


The 2003 amendment, effective July 1, 2003, substi- 
tuted "transportation commission" for "highway commis- 
sion" in the section heading and the section. 


66-7-103. Local traffic-control devices... 


Local authorities in their respective jurisdiction [jurisdictions] shall place and maintain such 
traffic-control devices upon highways under their jurisdiction as they may deem necessary to in- 
dicate and to carry out the provisions of Article 7 of Chapter 66 NMSA 1978 or local traffic ordi- 
nances or to regulate, warn or guide traffic. All such traffic-control devices hereafter erected shall 
conform to the state manual and specifications. | 


History: 1953 Comp., § 64-7-103, enacted by Laws 
1978, ch. 35, § 383. 

Cross references. — For priority of state highways 
over secondary roads as to stopping or yielding, see 66-7-9 
NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 


ANNOTATIONS 


Placement of portable barricades is a method of 
traffic control under the Manual of Uniform Traffic Con- 
trol Devices which must be followed by local authorities. 
Rutherford v. Chaves County, 2003-NMSC- 010, 133 N.M. 
756, 69 P.3d 1199. 


Driver charged with obeying stop py or being x 


found negligent. — Where stop sign had been erected 
and maintained by legally constituted authority and "was 


at least a de facto warning sign," the driver in the exer- 
cise of due care was charged with the duty to obey it, or 
run the risk of being found guilty of negligence. Sellman 
v. Haddock, 1959-NMSC-082, 66 N.M., 206, 345 P.2d 416. 

Am. Jur. 2d, A.L.R, and C.J.S. references. — Mu- 
nicipality's liability for failure to erect traffic warnings 
against entering or using street which is partially barred 
or obstructed by construction or improvement work, 52 
A.L.R.2d 689. 

Governmental liability for failure to post highway deer 
crossing warning signs, 59 A.L.R.4th 1217, , 

Legal aspects of speed bumps, 60 A.L.R.4th 1249. 

60 C.J.S. Motor Vehicles § 43. 

Liability of municipal corporation or electric utility for 
injury resulting from inoperative, malfunctioning, or oth- 
erwise defective street light. 11 A.L.R.5th 579. 


66-7-103.1. Advance signal warning required. 


A. As used in this section: 


(1) "camera monitor" means a device or instrument that records a visual image of a motor 
vehicle being operated in violation of a traffic signal's red light directive to stop; 
(2) "controller assembly" means a complete electrical device mounted in a cabinet for con- 


trolling the operation of a traffic signal; 


(3) "rumble strips" means grooves in pavement or rows of raised pavement markers placed 
perpendicular to the direction of travel in a street or highway lane to alert inattentive drivers to a 


lane or traffic condition; 
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(4) "traffic signal" means a power-operated traffic control device by which traffic is alter- 
nately directed to stop. and permitted to proceed; and 7 

(5) “warning beacon" means a power-operated traffic control device with one or more sig- 
nal sections that operates in a flashing mode. 

B, When a county or municipality, including a home-rule municipality that has adopted a char- 
ter pursuant to Article 10; Section 6 of the constitution of New Mexico, uses a,camera monitor in 
conjunction with a traffic signal at an intersection or other location to detect violation of the traffic 
‘signal's red light directive to stop, the county or municipality shall install, on streets or highways 
approaching the traffic signal from directions covered by the camera monitor, a Mbeaatat sign or 
signs supplemented by a warning beacon or rumble strips. 

C. The warning beacon described in Subsection B of this section, miss) be installed, nubhire e 
with the warning sign or signs, at a location and interconnected with the traffic signal controller 
assembly in a manner that will cause the beacon to flash yellow during the period when a person 
driving a motor vehicle passing the beacon at the legal speed for the street or highway will encoun- 
ter a traffic signal red light, or a queue of motor vehicles resulting from the display of the red light, 
upon arrival at the signalized location. 

D. If rumble strips described in Subsection B of this section are used, they shall be fietatled: 
together with warning signs, at.a location in advance of a traffic signal so as to provide a driver, 
moving over thé rumble strips at the legal speed for the street or highway, with warning that if the 
traffic signal is displaying a yellow signal, the driver will encounter a traffic signal red light, or a 
queue of motor vehicles resulting from the display of the red light, upon arrival at the signalized 
location. 

E. Warning signs used with beacons or rumble strips shall warn a driver that the driver may 
encounter a traffic signal displaying a red light at an upcoming intersection and that the traffic 
signal is photo-enforced. When used with rumble strips, a warning sign shall be installed facing 
traffic approaching a signalized location on the near side of the street or highway and, if appro- 
priate, a warning sign shall also be installed facing traffic approaching a signalized location ona 
median dividing opposite directions of traffic. 

F. The warning sign and warning beacon described in Subsection B of this section shall com- 
ply with signs and beacons appropriate for the purposes of this section provided i in the manual of 
uniform traffic control devices adopted by the state bee aaa commission Reusnapt to Sec- 
tion 66-7-101 NMSA 1978. f 


History: Laws 2007, ch. 368, $1. IV, § 23, was effective June 15,2007, 90 days after the 
Effective dates. — Laws 2007, ch, 368 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


66-7-104. Obedience to any required traffic-control devices. 


A. The driver of any vehicle shall obey the instructions of any official traffic-control device ap- 
plicable thereto placed in accordance with the provisions of Article 7 of Chapter 66 NMSA 1978, 
unless otherwise directed by.a traffic or police officer, subject to the exceptions granted the driver 
of an authorized emergency vehicle in Article 7 of Chapter 66 NMSA 1978. i 

B. No provision of Article 7 of Chapter 66 NMSA 1978 for which signs are required shall be en- 
forced against an alleged violator if at the time and place of the alleged violation an official sign is 
not in proper position and sufficiently legible to be seen by an ordinarily observant person. When- 
ever a particular section does not state that signs are required, such section shall be effective even 
though no signs are erected or in place. | 


History: 1958 Comp. » § 64-7- 104, enacted by Laws _, _ ANNOTATIONS 
1978, ch. 35, § 384, 

Cross references, — For definition of "official traffic- Violation of section not conclusive prcof, of neg- 
control devices", see 66-1-4,13 NMSA 1978, .. ligence. — A mere showing that decedent operated a 

For the requirement of obedience to police officers, see motor vehicle negligently in violation of this section and 
66-7-4 NMSA 1978. Section 66-8-102 NMSA 1978 is not'sufficient to warrant 


summary judgment as it does not conclusively establish 
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that the decedent's negligence was a contributing proxi- 
mate cause of the accident. Sweenhart.v. Co-Con, Inc., 


1981-NMCA-031, 95 N.M. 778, 626 P.2d 310, cert. denied, 


95 N.M. 669, 625 P.2d 1186. 


Am. Jur. 2d, A.L.R. and C..J.S. references. — 7A Am. | 


Jur. 2d Automobiles and Highway Traffic §§ 232 to 235, 
248 to 252, 255. ; 

What amounts to reckless driving of motor vehi- 
cle within statute making such a criminal offense, 52 
A.L.R.2d 1337. 

Liability for automobile accident other than direct colli- 
sion with pedestrian as affected by reliance upon or disre- 
gard of stop-and-go signal, 2 A.L.R:3d 12. 

Liability for collision of automobile with pedestrian at 
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Liability for automobile accident»at intersection as af- 
fected by reliance upon or disregard of "yield" sign or sig- 
nal, 2 A.L.R.3d 275. _ 

Liability for automobile accident at intersection as af- 
fected by reliance upon or disregard of unchanging stop 


“signal or sign, 3 A.L.R.3d 180. 


Liability for automobile accident at intersection as af- 
fected by reliance upon or disregard of unchanging cau- 
tion, slow, danger or like sign or signal, 3 A.L.R.3d 507. 

Liability for collision of automobile with: pedestrian 
at intersection as affected by reliance upon or disregard 


* of traffic sign or signal other than stop-and-go signal, 3 


A.L.R.3d 557. 
61A C.J.S. Motor Vehicles § 714(3), 


intersection as affected by reliance upon or disregard of 
stop-and-go signal, 2 A.L.R.3d 155. 


66-7-105. Traffic-control signal legend. 


Whenever traffic is controlled by traffic-control signals exhibiting different colored lights, 
or colored lighted arrows, succesively [successively], one at a time or in combination, only the 
colors green, yellow and red shall be used, except for special pedestrian control signals car- 
rying a word legend, and the lights indicated [indicate] and apply to drivers of vehicles and 
pedestrians: 

A. green alone: 

(1) vehicular traffic facing the signal may proceed straight through or turn right or left un- 
less a sign at the place prohibits either turn, Vehicular traffic, including vehicles turning right or 
left, shall yield the right-of-way to other vehicles and to pedestrians lawfully within the intersec- 
tion or an adjacent crosswalk at the time the signal is exhibited; and 

| (2) pedestrians facing the signal may proceed across the roadway within any dartbaiy or 
unmarked crosswalk; 

B. yellow alone when shown following the green signal: 

(1) vehicular traffic facing the signal is warned that the red signal will be exhibited im- 
mediately thereafter and the vehicular traffic shall not enter the intersection when the red signal 
is exhibited except to turn as hereinafter provided; and 

(2) no pedestrian facing the signal shall enter the roadway until the Breen is shown alone 
unless authorized to do so by a pedestrian "walk" signal; 

C.. red alone: 

(1) vehicular traffic facing the signal shall stop before entering the crosswalk on the near 
side of the intersection or, if there is no crosswalk, then before entering the intersection, and may 
turn right after standing until the intersection may be entered safely, provided that such vehicu- 
lar traffic shall yield the right-of-way to all pedestrians and vehicles lawfully in or approaching 
the intersection. Whenever the local authorities in their respective jurisdictions determine on the 
basis of an engineering and traffic investigation that a turn as hereinabove provided should be 
prohibited at a particular intersection, such turn may be prohibited by the posting of signs at the 
intersection indicating that such a turn is prohibited; , 

(2) vehicular traffic on a one-way street facing the signal shall stop before entering the 
crosswalk on the near side of the intersection or if there is no crosswalk, then before entering the 
intersection, and if a left turn onto a one-way street in the proper direction is intended, may turn 
left after stopping until the intersection may be entered safely, provided that such vehicular traffic 
shall yield the right-of-way to all pedestrains [pedestrians] and vehicles lawfully in or approaching 
the intersection; 

(8) whenever the local authorities in their respective jurisdictions determine on the basis 
of an engineering and traffic investigation that a turn as hereinabove provided should be prohib- 
ited at a particular intersection, such turn may be prohibited by the posting of signs at the inter- 
section indicating that such a turn is prohibited; and 

(4) no pedestrian facing the signal shall enter the roadway until the green is shown alone 
unless authorized to do so by a pedestrian "walk" signal; 
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D. red with green arrow: 

(1) vehicular traffic facing the signal may canitidliety: anita the At deabetion arty to make 
the movement indicated by the arrow, but shall yield the right-of-way to pedestrians jewally 
within a crosswalk and to other traffic lawfully using the intersection; and . 

(2) no pedestrian facing the signal shall enter the roadway unless he can do so aaealy and 
without interfering with any vehicular traffic; | 

E. ° if an official traffic-control signal is-erected and maintained at a place other than an inter- 
section, the provisions of this section apply except as to those provisions which by their nature 
can have no application. Any stop required shall be made at.a sign or marking. on the pavement 
indicating where the stop shall be made, but i in the absence of any such sign or marking, the stop 
shall be made at the signal; and 

F. when a sign is in place permitting a turn, vehicular traffic facing a steady red signal may 
cautiously enter the intersection to make the turn indicated by the sign after stopping as required 
by Paragraphs (1) and (2) of Subsection C of this section. Vehicular traffic shall yield the right-of- 
way to pedestrians lawfully within an adjacent crosswalk and to other traffic lawfully using the 
intersection. 


History: 1941 Comp., § 68-2205, enacted by Laws No contributory negligence if driver careful and 
1953, ch. 139, § 34; 1958 Comp., § 64-16-5; Laws 1969, ~~ did not hear siren, — Plaintiff who stopped in obedi- 
ch. 169, § 3; 1971, ch. 87, § 1; 1978, ch. 158, § 1; 1977, ence to red light at street intersection, waited when green 
ch, 72, § 1; récompiled as 1953 Comp., § 64-7-105, by light went on until cross traffic had come to stop, and 
Laws 1978, ch. 35, § 385. not hearing any siren and seeing no obstacle in immedi- 

Cross references, — For definitions applicable to this ate pathway, proceeded through intersection at 10 miles 
section, see 66-1-4 to 66-1-4.20 NMSA 1978. per hour was not contributorily negligent as to inter- 

For the penalty assessment for failure to obey signal, sectional collision with fire truck. Tiedebohl v. Springer, 
see 66-8-116 NMSA 1978. 1951-NMSC-044, 55 N.M, 295, 232 P.2d 694. 

Bracketed material. — The bracketed material in Commission must approve all traffic-control de- 
the introductory paragraph and in Subsection, C(2) was _. vices. — By virtue of the specific provisions of this sec: 
inserted by the compiler and it is not a part of the law. tion, municipalities may not permit right turns on red 

' lights unless the auxiliary signal provided by Subsection 
ANNOTATIONS D thereof is also present, and insofar as highways un- 

Pedestrian has right-of-way when no signal of der the jurisdiction of the commission are concerned, all 
traffic-control type. Ward v. Ray, 1967-NMSC-264, 78 traffic control devices. of whatever nature are subject to 
N.M. 566, 434 P.2d 388. ‘the approval of the commission. 1953- 54 Op. Att'y Gen. 


No, 53- se 


66-7-106. Pedestrian-control signals. 


A. Whenever special pedestrian control signals exhibiting the words ' walle or “don't walk" are 
in place: 
(1): "walk" indicates that pedestrians facing the signal may proceed across the roadway in 
the direction of the signal and shall be given the right of way by drivers of all vehicles; and 
~~ (2) "don't walk" indicates that no. pedestrian shall start to cross the roadway in the di- 
rections of the signal, but any pedestrian who has partially completed the pedestrian's crossing 
on the walk signal shall proceed to a sidewalk or safety island while the don't walk signal 1 is 
showing. 
B. A person who violates the provisions of this section is guilty of a penalty assessment misde- 
meanor. ; wie 


History: 1941 Comp., § 68-2206, enacted by Laws ~ ANNOTATIONS 
1953, ch: 139, § 85; 1953 Comp., § 64-16-6; Laws 1969, ) 
ch. 169, §.4; recompiled as 1953 Comp., § 64-7-106, by Am. Jur, 2d, A.L.R. and C.J.S. references, — Li- 
Laws 1978, ch. 35, § 386; 2018, ch. 74, § 41. ability for collision of automobile with pedestrian as af- 

The 2018 amendment, effective July 1, 2018, provided fected by reliance upon or disregard of stop-and-go signal, 
a penalty for a violation of this section, and made techni- 2 A.L.R.3d 155. af cee F é ! 
cal changes; added. new. subsection.degignation. "A,", and Liability for collision. of automobile with pedestrian 
in Subsection A, added new paragraph designations "(a)" at intersection as affected by reliance upon or disregard 
and "(2)": and added new Subsection B. /of traffic sign or signal other than BES -go signal, 3 

A.L.R.3d 557. 
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66-7-107. Flashing signals. 


A. Whenever an illuminated flashing red or yellow signal is used in a traffic sign or signal, it 
shall require obedience by vehicular traffic as follows: 

(1) flashing red, (stop signal): when a red lens. is illuminated with rapid intermittent 
flashes, drivers of vehicles shall stop before entering the nearest crosswalk at an intersection or at 
a limit line when marked or, if none, before entering the intersection, and the right to proceed shall 
be subject to the-rules applicable after making a stop.at a stop sign; or 

(2) flashing yellow (caution signal): when a yellow lens is'illuminated with rapid intermit- 
tent flashes, drivers of vehicles may proceed through the intersection or pass such signal only with 
caution. 

B. This section does not apply at railroad grade crossings. Conduct: of drivers of vehicles ap- 
proaching railroad grade crossings shall be governed by the rules as set forth in Section 66-7-341 
NMSA 1978. 

C. A person who violates the provisions of this section is guilty of a penalty assessment misde- 
meanor. 


History: 1953 Comp., § 64-7-107, enacted by Laws stop. Ward v. Ray, 1967-NMSC-264, 78 N.M. 566, 434 


1978, ch. 35, § 387; 2018, ch. 74, § 42. P.2d 388. 

The 2018 amendment, effective July 1, 2018, provided . Entering flashing yellow intersection with view 
a penalty for a violation of this section, tnade technical’ obstructed may be violation. — Where first north- 
changes, and added Subsection C. bound truck slowed down, for a flashing yellow light, but 


not as much as the second truck, and as the first truck ap- 


ANN OTATIONS proached the intersection, its driver's view was obstructed 

Flashing red signal light afer drivers. of. ve- by the second, more cautious, truck, there was a factual 
hicles to stop, but it does not then alternately direct. _ question as to whether the first truck's driver complied 
them to proceed as does the ordinary traffic light de- | With Section 64-16-17; 1953 Comp. (similar to this sec- 


scribed in Section 66-7-105 NMSA 1978 which exhibits tion). Butcher v. Safeway Stores; Inc., 1967-NMCA-029, 78 
different colored lights successively, each color.in turn N.M. 593, 435 P.2d 212. 


directing drivers to stop, to go, etc. Similarly, a flashing ‘Pedestrian has right-of-way if no signal of traffic- 
yellow signal light directs drivers of vehicles to proceed control type. Ward v. 4 , 1967-NMSC-264, 78 “ M. 566, 
with caution, but it does not alternately direct them to 434 P.2d 388. 


66-7-108. Display of unauthorized signs, signals or markings. 


A: A person shall not place, maintain or display upon or in view of any highway any unau- 
thorized sign, signal, marking or device that purports to be or is an imitation of or resembles 
an official traffic-control device or railroad sign or signal or that attempts to direct the move- 
ment of traffic or that hides from view or interferes with the effectiveness of any official traffic- 
control device or any railroad sign or signal. A person shall not place or maintain nor shall 
a public authority permit upon a highway any traffic sign or signal bearing any commercial 
advertising. 

B. Every such prohibited sign, signal, marking or device is declared to be a public nuisance, 
and the authority having jurisdiction over the highway is empowered to remove the sig, signal, 
marking or device or cause it to be removed without notice. 

C, A person who violates the provisions of this section is guilty of a SANA assessment misde- 
meanor. ; 


Histacy 1958 Comp., § 64-7-108, enacted by Laws ANNOTATIONS 
1978, ch. 35, § 388; 2018, ch. 74,$:43, © 255 A 
Cross references. — For definitions of "official traffic- 
control devices" and “railroad sign or signal", see 66-1-4.13 


Railroad's duty not limited by section. — While 
fina) authority for the installation of’ particular safety 


and 66-1-4.15 NMSA 1978 respectively. devices at grade crossings rests with state and local gov- 
For abatement ofa public niiiganicer see 30-848 NMS A ernments, the allocation of authority does not relieve the 
1978. ; railroads of their duty to take all reasonable precautions 
The 2018 eae anh) effattiva July 1, 2018, provided to maintain grade crossing safety. Largo v. Atchison, To- 
a penalty for a violation of this section, clarified certain Pad ee Fe Ry. -2002-NMCA-021, 131 N.M. 621, 41 


provisions, and made technical changes; in Subsection B, 
after "marking", added "or device", and after "remove the", 
added "sign, signal, eid or device" and: added Sub- 
section C. 


539 


© 2022 State of New Mexico. New Mexico.Compilation Commission. All rights reserved. 


66-7-109 ) MOTOR VEHICLES 66-7-201 


66-7-109. Interference with official traffic-control devices or railroad 
signs or signals. 


No person shall without lawful authority attempt to or in fact alter, deface, injure, knock down 
or remove any official traffic-control device or any railroad sign or signal or any inscription, shield 
or insignia thereon, or any Jagr thereof. 


History: 1941 Comp., § 68-2209, enacted by Laws ANNOTATIONS 
1953, ch. 139, § 38; 1953 Comp., § 64-16-9; recompiled : 
as 1953 Comp., § 64-7-109, by TAWwa 1978, ch. 35, § 389. Am. Jur, 2d, A.L.R. and C.J.S. references. — Private 


person's negligent interference with traffic signs or sig- 
nals, 64 A.L.R.2d 1364. 

Liability of railroad for injury or damage resulting from 
motor vehicle striking bridge or underpass because of in- 
sufficient vertical clearance, 67 A.L.R.2d 1364. 


Cross references, — For definitions of "official traffic- 
control devices" and "railroad sign or signal", see 66-1-4,13 
and 66-1-4.15 NMSA 1978 respectively. 


PART 38 
ACCIDENTS 


66-7-201. Accidents involving death or personal injuries. 


A. The driver of any vehicle involved in an accident resulting in injury to or death of any per- 
son shall immediately stop the vehicle at the scene of the accident or as close thereto as possible, 
but shall then immediately return to and in every event shall remain at the scene of the accident 
until he has fulfilled the requirements of Section 66-7-203 NMSA 1978. Every such stop shall be 
made without obstructing traffic more than is necessary: 

B. Any person failing to stop or to comply with the reHutFentents of Section 66-7-203 NMSA 
1978 where the accident results in great bodily harm or death is guilty of a fourth degree felony 
and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

C. Any person who knowingly fails to stop or to comply with the requirements of Section 66- 
7-203 NMSA 1978 where the accident results in great bodily harm or death is guilty of a third 
degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

D, Any person failing to stop or comply with the requirements of Section 66-7-203 NMSA 
1978 where the accident does not result in great bodily harm or death is guilty of a misde- 
meanor and shall be sentenced pursuant to the provisions of, Subsection A of Section 31-19-1 
NMSA 1978. Her 

K. .The director shall revoke the license or permit to drive and any nonresident operating privi- 
lege of the person so convicted. 


History: 1953 Comp., § 64-7-201, enacted by Laws as amended by Laws 1987, ch. 101, § 1. See 12-1-8 NMSA 


1978, ch. 35, § 390; 1987, ch. 97, § 2; 1987 ch. 101, § 1; 1978. 
1989, ch, 383, § 1. . 
Cross references. — For mandatory revocation of ) ANNOTATIONS 


driver's license, see 66-5-29 NMSA 1978. Constitutionality. — This section is not vague on the 


_ For immediate appearance before magistrate for viola- basis that there is no way to distinguish between the ele- 
tion, see 66-8-122 NMSA 1978. of ments of the offense contained in Subsections B and C, 
For settlements, releases and statements of injured pa- State v. Cumpton, 2000-NMCA-033, 129 N.M, 47, 1 P.3d 


tients, see 41-1-1, 41-1-2 NMSA 1978. 429, cert. denied, 128 N.M. 688, 997 P.2d 820 
The 1989 amendment, effective June 16, 1989, substi- Proof required for. conviction, — In’order to convict 


tuted "immediately" for "forthwith" near the middle of the ddfenrl dininiitialieiddnda) ited wii dbatle ér eS eee 
first sentence of Subsection A, added present Subsection ries, the state ane coniel re sitar ‘rere aarearaeir? 
C; Pe Sahn pie Subsections C and D as pres- operated a motor vehicle;(2) was involved in an accident 
ent Subsections D and E. which caused great» bodily harm or death of the victim; 


The 1987 amendment, effective June 19, 1987, in (3), failedstazeto dior filed : 
, ; s 6 ae p and/or failed to remain at the scene of 
Subsection A, substituted "66-7-203 NMSA 1978" for "64- the accident; and (4) failed to' render reasonable aid to the 


7-203 NMSA 1953" at the end of the first sentence; re- victim, State v..Guzman, 2004-NMCA-097, 136 N.M. 253, 
wrote Subsection B; inserted the present Subsection C; 96 P.3d 1173. cert, denied, 2004-NMCERT-008. 136 N.M 
and relettered former Subsection C as the present Sub- 492. 100 P.3d 197. | f te 
section D. ; : ‘ 


"Involved in an accident" construed. — The plain 


Laws 1987, ch. 97, § 2, effective April 7, 1987, also meaning of "involved in an accident," within the context 


amended 66-7-201 NMSA 1978. The section was set out 
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of the statute as a whole, applies to more than collisions. . 


Our legislature intended the statutory phrase "involved 
in an accident" to be interpreted more broadly based on 
a recognition that the underlying policy objectives of the 
hit-and-run statute is to prohibit drivers from evading 
criminal or civil liability, to ensure people receive nec- 
essary aid or medical attention, and to deter drivers 
from thwarting or impeding investigations and avoid- 
ing liability for the harm they cause by failing to stop 
or failing to comply with this section. State v. Hertzog, 
2020-NMCA-031. 

The district court properly instructed the jury 
on "involved in an accident", — Where defendant was 
charged with leaving the scene of an accident resulting in 
great bodily harm or death based on evidence that during 
a drive, an argument began between defendant and his 
girlfriend (victim) where the victim punched defendant in 
the face and jumped out of the moving vehicle that defen- 
dant was driving, and although defendant was aware that 
the victim had jumped out of the truck, he did not stop 
at or near the scene to investigate the victim's condition, 
report the incident, provide identification, or render as- 
sistance, and where, at trial, defendant claimed that the 
given jury instruction for leaving the scene of an accident 
was improper and that a proper instruction should equate 
"accident" with "collision", the district court did not err by 
refusing to give defendant's proposed instruction because 
the term "accident" should not be limited to collisions, 
thereby excluding other types of accidents that seriously 
injure or, as in this case, kill a person, State v. Hertzog, 
2020-NMCA-031. 

‘Sufficient evidence of leaving the scene of an ac- 
cident. — Where defendant was charged with leaving 
the scene of an accident resulting in great bodily harm 
or death based on evidence that during a drive, an argu- 
ment began between defendant and his girlfriend (vic- 
tim) where the victim punched defendant in the face and 
jumped out of the moving vehicle that defendant was driv- 
ing, and although defendant was aware that the victim 
had jumped out of the truck, he did not stop at or near the 
scene to investigate the victim's condition, report the in- 
cident, provide identification, or render assistance, there 
was sufficient evidence to support defendant's conviction 
where the state proved beyond a reasonable doubt that 
defendant was the driver of a motor vehicle involved in an 
accident which resulted in the death of the victim, that de- 
fendant knew that there was an accident, that defendant 
knowingly failed to stop his vehicle at the scene of the ac- 
cident or as close as possible without obstructing traffic 
more than necessary, and that defendant knowingly failed 
to comply with the requirements of NMSA 1978, § 66-7- 
203, State v. Hertzog, 2020-NMCA-031. o 

Duty to give information and render aid is an es- 
sential element of leaving the scene of an accident. 
— A driver's failure to satisfy the requirements of 66-7- 
203 NMSA 1978, prior to leaving the scene of an accident 
is an essential element for a conviction of the crime of 
leaving the scene of an accident involving death or per- 

sonal injuries. State v, Esparza, 2020-NMCA-050, cert. 
denied. 

Failing to properly instruct on defendant's duty 
to remain at the scene of an accident resulted in 
fundamental error. — Where defendant was charged 
with multiple crimes as a result of a:car accident, includ- 
ing leaving the scene of an accident involving personal in- 
juries (no great bodily harm or death), and where the trial 
court instructed the jury to find defendant guilty if the 
state proved beyond a reasonable doubt that defendant 
operated a vehicle involved in an accident, the accident re- 
sulted in injury, and defendant failed to immediately stop, 
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return, and remain at the scene, but failed to instruct the 
jury regarding a driver's duty to satisfy the requirements 
of 66-7-203 NMSA 1978 prior to leaving the scene, an es- 
sential element for a conviction of the crime of leaving the 
scene of an accident involving death or personal injuries, 
the omitted element of whether defendant complied with 
66-7-203 NMSA 1978's requirements was not undisputed 
and indisputable and therefore the error was fundamen- 
tal. State v. Esparza, 2020-NMCA-050, cert. denied. 

Sufficient evidence of leaving the scene of an ac- 
cident. — Where defendant was charged with leaving the 
scene of an accident involving personal injuries (no great 
bodily harm or death), and where the evidence presented 
at trial established that a vehicle driven by defendant col- 
lided with another vehicle, that the driver of the second 
vehicle was ejected and severely injured, that shortly af- 
ter the collision, several drivers stopped and unsuccess- 
fully attempted to render aid to the injured driver, who 
died shortly thereafter from his injuries, that defendant 
got out of his car, began pacing back and forth, and then 
left the scene on foot before the first emergency responder 
arrived, there was sufficient evidence to permit a reason- 
able jury to conclude that each element of leaving the 
scene of an accident was established beyond a reasonable 
doubt. State v. Esparza, 2020-NMCA-050, cert. denied. 

Every legitimate. inference will be drawn 
against a hit-and-run driver. Lopez v. Townsend, 
1938-NMSC-058, 42 N.M. 601, 82 P.2d 921. 

Vehicular homicide and leaving the scene of an 
accident. — Where defendant drove a pickup toward a 
group of children who were trick-or-treating on Hallow- 
een; the chaperone pushed the children out of the way but 
was struck and killed; defendant stopped and then left the 
scene of the accident; defendant was convicted of homicide 
by vehicle under 66-8-101 NMSA 1978 and knowingly 
leaving the scene of an accident involving great bodily 
harm or death under 66-7-201 NMSA 1978, defendant's 
convictions did not violate defendant's double jeopardy 
rights. State v. Melendrez, 2014-NMCA-062, cert. denied, 
2014-NMCERT-006. 

Magistrates have jurisdiction of this misde- 
meanor offense and can impose the maximum pen- 
alty and/or a fine, the sentence, if imposed, to be served 
in the state penitentiary. 1973 Op. Att'y Gen. No. 73-67 
(rendered under prior law). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 289 to 295, 
363, 382. 

Failure to comply with statute requiring one involved 
in automobile accident to stop or report as affecting ques- 
tion as to suspension or tolling statute of limitation, 10 
A.L.R.2d 564. 

Acquittal of driver of hit-and-run driving as bar to pros- 
ecution of one other than driver, 62 A.L.R.2d 1130. 

Applicability of criminal "hit-and-run" statute to acci- 
dents occurring on private property, 77 A.L.R.2d 1171. 

Violation of statute requiring one involved in an acci- 
dent to stop and render aid as affecting civil liability, 80 
A.L.R.2d 299. 

Sufficiency of showing of driver's involvement in motor 
vehicle accident to support prosecution for failure to stop, 
furnish identification, or render aid, 82 A.L.R.4th 232. 

Necessity and sufficiency of showing, in criminal pros- 
ecution under "hit-and-run" statute, accused's knowledge 
of accident, injury, or damage, 26 A.L.R.5th 1. 

61A C.J.S. Motor Vehicles §§ 674 to 683. 

‘ Admissibility of evidence of prior accidents or injuries 
at same place. 15 A.L.R.6th 1. 
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66-7-202. Accidents involving damage to vehicle. ' 


The driver of any vehicle involved in an accident resulting only in damage to a vehicle which 
is driven or attended by any person shall immediately stop.such vehicle at the scene of such ac- 
cident or as close thereto as possible but shall forthwith return to and in every event shall remain 
at the scene of such accident until he has fulfilled the requirements of Section 66-7-203 NMSA 
1978, Every such stop shall be made without obstructing traffic more than is necessary. Any per- 
son failing to stop or comply with said requirements under such circumstances shall be guilty ofa 
misdemeanor. 


History: 1958 Comp., § 64-7-202, enacted by Laws ANNOTATIONS: » 
1978, ch, 35, § 891. ‘t 
Cross references: — For the pevreley for a misde- f Am. Jur, 2d, A.L.R. and CS. references, — Suffi- 
meanor, see 66-8:7 NMSA 1978, ciency of showing of driver's involvement in motor vehicle 
For immediate appearance before mabiatiate for viola accident to support prosecution for failure to stop, furnish 
tion, see 66- 8- 122 NMSA 1978. identification, or render aid, 82 A:L.R,4th 232, 


Admissibility of evidence of prior accidents or injuries 
at same place. 15,A.L.R.6th/1. 


66-7- 203. Duty to give information and render aid. 


The drivel of any vehicle involved in an accident resulting in injury to or death of any person 
or damage to any vehicle which is driven or attended. by any person shall give his name, address 
and the registration number of the vehicle he is driving and shall upon request exhibit his driver's 
license to the person struck or the driver or occupant of or person attending any vehicle collided 
with and shall render to any, person injured in such accident reasonable assistance, including the 
carrying, or the making of arrangements for the carrying, of such person to a physician, surgeon 
or hospital for medical or surgical treatment if it is apparent that such treatment is necessary or 
if auch carrying is requested by the injured person. 


History: 1953 Comp., § 64+7-208, enacted by Laws defendant was driving, and although defendant was aware 
1978, ch. 35, § 392. that the victim had jumped out of the truck, he did not 
stop at or near the scene to investigate the victim's condi- 


ANNOTATIONS tion, report the incident, provide identification, or render 
Proof. required for conviction, — In order to convict assistance, and where, at trial, defendant claimed that the 
defendant of accidents involving death or personal inju- given jury instruction for leaving the scene of an accident 
ries, the state was required to prove that defendant; (1) i hapel y ont Py ask and that De tape a 2 ype sg 
operated a motor vehicle; (2) was involved in an accident accident’ with "collision", the district court did not err by 
which caused great bodily harm or death of the victim; refusing to give defendant's proposed instruction because 
(3) failed to stop and/or failed to remain at the scene of the term "accident" should not be limited to collisions, 
the accident; and (4) failed to render reasonable aid to the thereby excluding other types of accidents that seriously 
victim. State v. Guzman, 2004-NMCA-097, 136 N.M. 253, injure or, as in this case, kill a person. State v. Hertzog, 
96 P.3d 1173, cert, denied, 2004-NMCERT-008, 136 N.M. -—«-2020-NMCA-031. " 
492, 100 P.3d 197. Sufficient evidence of leaving the scene of an ac- 
"Involved in an accident" construed, — The plain cident. — Where defendant was charged with leaving 
meaning of "involved in an accident," within the context of the scene of an accident resulting in great bodily harm 
the statute as a whole, applies to more than collisions. Our or death based on evidence that during a drive, an argu- 
legislature intended the statutory phrase "involved in an ment began between defendant and his girlfriend (vic- 
accident" to be interpreted more broadly based on a recog- tim) where the victim punched defendant in the face and 
nition that the underlying policy objectives of the hit-and- jumped out of the moving vehicle that defendant was driv- 
run statute is to prohibit drivers from evading criminal ing, and although defendant was aware that the victim 
or. civil liability, to ensure people receive necessary aid had jumped out of the truck, he did not stop at or near the 
or medical attention, and to deter drivers from thwart- scene to inyestigate the victim's condition, report the in- 
ing or impeding investigations and avoiding liability for cident, provide identification, or render ABSIStANCE, there 
the harm they cause by failing to stop or failing to comply was sufficient evidence to support defendant's conviction 
with this section. State v. Hertzog, 2020-NMCA-031. where the state proved beyond a reasonable doubt that 
The district court properly instructed the jury defendant was the driver of a motor vehicle involved in an 
on “involved in.an accident". — Where. defendant was accident which resulted in the death of the victim, that de- 
charged with leaving the scene of an accident resulting in fendant knew that there was an accident, that defendant 
great bodily harm or death based on evidence that during knowingly failed ‘to stop his vehicle at the scene of the ac- 
a drive, an argument began between defendant and his cident or as close as possible without obstructing traffic 
girlfriend (victim) where the victim punched defendant more than necessary, and that defendant knowingly failed 
in the face and jumped out of the moving vehicle that to comply with the requirements of this section. State v. 


Hertzog, 2020-NMCA-081. 
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Am, Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. Sufficiency of showing of driver's involvement in motor 
Jur. 2d Automobiles and Highway Traffic §§ 289 to 295, vehicle accident to support prosecution for failure to stop, 
766. ; furnish identification, or render aid, 82 A.L.R.4th 2382. 

Validity and construction of statute making it a crimi- Necessity and sufficiency of showing, in criminal pros- 
nal offense for the operator of a motor vehicle not'to carry ecution under "hit-and-run" statute, accused's knowledge 
or display his operator's license or the vehicle registration of accident, injury, or damage, 26 A.L.R.5th 1. 
certificate, 6 A.L.R.3d 506. 61A C.J.S. Motor Vehicles §§ 652, 661, 674. 


66-7-204. Duty upon striking unattended vehicle. 


The driver of any vehicle which collides with any vehicle which is unattended shall immediately 
stop and shall then and there either locate and notify the operator or owner of such vehicle of the 
name and address of the driver and owner of the vehicle striking the unattended.vehicle or shall 
leave in a conspicuous place in the vehicle struck a written notice giving the name and address of 
the driver and of the owner of the vehicle doing the striking and a statement of the circumstances 
thereof. 


History: 1941 Comp., § 68-2304, enacted by Laws accident do not merit the extraordinary recourse of war- 


1953, ch. 139, § 42; 1953 Comp., § 64-17-4; recompiled rantless home arrest. Howard v. Dickerson, 34 F.3d 978 
as 1953 Comp., § 64-7-204, by Laws 1978, ch. 35, § 393. (10th Cir. 1994), 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 60 
ANNOTATIONS __. _C.J.8. Motor Vehicles § 43. 


Warrantless home arrest not merited. — The minor 
offenses of careless driving and leaving the scene of an 


66-7-205. Duty upon striking fixtures or other property upon a 
highway. | 


The driver of any vehicle involved in an accident resulting only in damage to fixtures or other 
property legally upon or adjacent to a highway shall take reasonable steps to locate and notify 
the owner or person in charge of such property of such fact and of his name and address and of 
the registration number of the vehicle he is driving and shall upon request exhibit his driver's 
license and shall make report of such accident when and as required in Section 66-7-207 NMSA 
1978. 


History: 1953 Comp., § 64-7-205, enacted by Laws 
1978, ch. 35, § 394. 


66-7-206. Immediate notice of accidents. 


The driver of a vehicle, the autonomous motor vehicle operator or the autonomous commercial 
motor vehicle operator, if applicable, involved in an accident resulting in bodily injury to or death 
of any person or property damage’ to.an apparent extent of five hundred dollars ($500) or more 
shall immediately, by the quickest means of communication, give notice of the accident to the po-' 
lice department if the accident occurs within a municipality; otherwise to the office of the county 
sheriff or the nearest office of the New Mexico state police. In the case of an autonomous motor 
vehicle or autonomous commercial motor vehicle operating without a human driver, the owner of 
that motor vehicle or person working on behalf of the vehicle owner shall be responsible for provid- 
ing the notice required by this section. 


History: 1941 Comp., § 68-2306, enacted by Laws commercial motor vehicle operators in an existing pro- 


1953, ch. 139, § 44; 1953 Comp., § 64-17-6; Laws 1967, vision that requires a driver involved in an accident to 

ch. 12, § 1; recompiled as 1953 Comp., § 64-7-206, by give notice of the accident to law enforcement, and, in the 

Laws 1978, ch. 35, § 395; 1991, ch. 160, § 15; 2021, ch. case of an autonomous motor vehicle or autonomous com- 

114, § 5. mercial motor vehicle operating without a human driver, 

The 2021 amendment, effective July 1, 2022, included placed the responsibility of providing notice on the owner 

autonomous motor vehicle operators and autonomous of the motor vehicle or the person working on behalf of the 
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owner of'the vehicle owner; after "The driver of a vehicle", dollars ($500)" for "one hundred. dollars'($100)"; and made 
added "the autonomous motor vehicle operator or the au- minor stylistic changes. 

tonomous commercial motor vehicle operator, if applica- 

ble", and. after "New Mexico state police", added."In the. ANNOTATIONS 

case of an autonomous motor vehicle or autonomous com- Am, Jur. 2d,A.L:R. and C.J.S. references. — Con- 
mercial motor vehicle operating without a human driver, struction and application of "amnesty" provision whereby 
the owner of that motor vehicle or person working on be- automobile driver leaving scene of accident may report to 
half of the vehicle owner shall be responsible for providing police within stated time without risk of use of his report 
the notice required by this section.". against him, 36 A.L.R.4th 907. 


the 1991 amendment, effective July 1, 1991, inserted: Admissibility of police officer's testimony at staté trial 
bodily" preceding "injury"; substituted "five hundred relating to motorist's admissions made in or for automo- 


bile accident report required by law, 46 A.L.R.4th 291. 


66-7-207. Written reports of accidents. 


A. The driver of a vehicle involved in an accident resulting in bodily injury to or death of any 
person or total property damage to an apparent extent of five hundred dollars ($500) or more shall, 
within five days after the accident, forward a written report of the accident to the pega of 
transportation. 

B. The department of transportation may require any driver of a vehicle involved in an acci- 
dent of which report must be made.as provided in this section to file supplemental reports when- 
ever the original report is insufficient in the opinion of the department of transportation and may 
require witnesses of accidents to render reports concerning the accidents to the.department: of 
transportation. 

C. Every law enforcement officer who, in the regular course of duty, investigates a motor ve- 
hicle accident.of which report must be made as required in this section, either at the time of and 
at the scene of the accident or thereafter by interviewing participants or witnesses, shall, within 
twenty-four hours after completing the investigation, forward a written report of the accident to 
the department of transportation. A.law enforcement officer shall also, within. twenty-four hours 
after completing the investigation, forward the written report,of the accident to the motor, trans- 
portation division of the department of public safety if the accident involves a commercial motor 
vehicle and results in: 

(1), bodily injury to any person and the person is transnonted toa medical facility for im- 
mediate medical attention; 

(2) the death of any person; or 

(3) any vehicle involved in the accident being towed from the scene due to diaehling leu’ 
age caused by the accident. 


History: 1953 Comp., § 64-7-207, enacted by Laws must report the accident to the department if total prop- 
1978, ch. 35, § 896; 1985, ch. 125, § 1; 1989, ch. 318, ‘érty damage is $25.00 (now $500) or more and every law 
§ 23; 1991, ch. 160, § 16; 2007, ch. 209, § 6. enforcement officer investigating the accident must for- 

The 2007 amendment; effective July 1, 2007, amended. ward a written report of the accident to the department 
Subsection C to.require a law enforcement officer to send of motor vehicles (now motor vehicle division). 1967 Op. 
an investigation report to the motor transportation divi- Att'y Gen. No, 67-87. 
sion within twenty-four hours after the investigation if “Am. Jur. 2d, A:L.R. and C.J.S. references. — Failure 
the accident involves bodily injury, death or towing of a: to comply with statute requiring one involved:in automo- 
vehicle in the accident. bile accident to. stop or report as affecting question as to 

The 1991 amendment, effective July 1, 1991, substi- suspension or tolling statute of limitation, 10 A.L.R.2d 
tuted "five hundred dollars ($500)" for "two-hundred fifty °° 564, 
dollars ($250)" in Subsection A and inserted "concerning » . Admissibility of police officer's testimony at state trial 
the accidents" following "reports" near the end of Subsec- relating to motorist's admissions made in or for automo- 
tion B. bile accident report required by law, 46 A. L. R.4th 291. 

The 1989 amendment, effective July 1, 1989, substi- 60 C.J.S. Motor Vehicles § 43. 


tuted "state highway and transportation department" for 
"division" throughout the section, 


ANNOTATIONS 


Police officer must forward written report of ac- 2: 
cident, — The driver of a vehicle involved in an accident ia 


544 


© 2022 State of New Mexico. New. Mexico Compilation Commission..All rights reserved. 


66-7-207.1 TRAFFIC LAWS; SIGNS, SIGNALS AND MARKINGS; ACCIDENTS 66-7-209 


66-7-207.1. Motor vehicle accidents involving a school: bus; 
investigation by a law enforcement officer certified as an 
accident reconstructionist. 


All motor vehicle accidents involving a school bus that result in a fatality or life threatening 
injury shall be investigated by a law enforcement officer certified as an accident reconstructionist. 


History: Laws 2001, ch. 282, § 1. | Effective dates, — Laws 2001, ch. 232, § 2 made the 
CER section effective July 1, 2001. 


66-7-208. When driver unable to report. 


A. Whenever the driver of a vehicle is physically incapable of giving an immediate notice of 
an accident as required in Section 66-7-206 NMSA 1978 and there was another occupant in the 
vehicle at the time of the accident capable of going so, such occupant shall give or cause to be given 
the notice not given by the driver. 

B. Whenever the driver is physically incapable of making a written report of an accident as 
required in Section 66-7-207 NMSA 1978 and such driver is not the owner of the vehicle, then the 
owner of the vehicle involved in such accident shall within five days after learning of the accident 
make such report not made by the driver. ! 


History: 1953 Comp., § 64-7-208, enacted by Laws automobile driver leaving scene of accident may report to 
1978, ch. 35, § 397. _ police within stated time without risk of use of his report 
ANNOT ‘ATI ONS | against him, 86 A.L.R.4th 907, 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Con- 
struction and application of "amnesty" provision whereby 


66-7-209. Accident report form. 


A. The state highway and transportation department shall prepare and, upon request, supply 
to police departments, district medical investigators, sheriffs, garages and other suitable agencies 
or individuals forms for accident reports required under Section 66-7-207 NMSA 1978 appropri- 
ate with respect to the persons required to make the reports and the purposes to be served. The 
written reports to be made by persons involved in accidents and by investigating officers shall call 
for sufficiently detailed information to disclose with reference to a traffic accident the cause, condi- 
tions then existing and the persons and vehicles involved. The report of the investigating officer 
shall also state whether the persons involved in the accident have motor vehicle or automobile 
liability insurance and the name and address. of each insurance carrier. | 

B. | Every accident report required to be made in writing shall be made on,an appropriate form 
approved by the state highway and transportation department in conjunction with the state police 
division of the public safety department and shall contain all of the information required on the 
form unless not available. 

C. Every accident report shall also contain oiaamaon sufficient to enable the state highway 
and transportation department to determine whether the requirements for the deposit of security 
under any of the laws of this state are inapplicable by reason of the existence of insurance,or ather 
exceptions specified therein. 


History: 1953 Comp,, § 64-7-209, enacted by Laws sentence; in Subsection B inserted "in, conjunction with 


1978, ch. 35, § 398; 1989, ch. 318, § 24. the state police division of the public safety department” 
Cross references. — For the Financial Responsibility ‘‘and made a minor stylistic change; and in Subsection C 

Act, see 66-5-201 NMSA 1978 et seq, *> ‘substituted "state highway and transportation depart- 
The 1989 amendment, effective July 1, 1989, substi-. ment for "director"... 


tuted "state highway and transportation department" for 
"division" in Subsections A and B; in Subsection A substi~ ' ANNOTATIONS 

tuted "district medical investigators" for "coroners" near Am. Jur. 2d, ALR. and CJS. efe Gnces. — 60 
the beginning of the first sentence, and "66-7-207 NMSA GAS. Motor Vahioldd § 43. 1 ra 

1978" for "64-7-207 Ne 1953" near the middle of that 
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66-7-210. Repealed. 


Repeals. — Laws 1989, ch. 318, § 37 repealed 66-7- u relating to penalty for failure to report and false reports, 
210 NMSA 1978, as enacted by Laws 1978, ch. 35, § 399, effective July 1, 1989. 


66-7-211. District medical investigators to report. 


Every district medical investigator or other official performing like functions shall, on or before 
the tenth day of each month, report in writing to the state highway and transportation depart- 
ment the death of any person within his jurisdiction during the preceding calendar month as the 
result of a traffic accident, giving the time and place of the accident and the circumstances relating 
to the accident. 


History: 1953 Comp., § 64-7-211, enacted by Laws near the beginning of the section, and "state highway and 
1978, ch. 35, § 400; 1989, ch. 318, § 25. transportation department" for "division" near the middle 

The 1989 amendment, effective July 1, 1989, substi- of the section, and made minor stylistic changes near the 
tuted "District medical investigators" for "Coroners" in end of the section. 


the catchline, "district medical investigator" for "coroner" 


66-7-212. Garages, dealers and wreckers of vehicles to report. 


The person in charge of any garage or repair shop and dealers or wreckers of vehicles to whom 
is brought any motor vehicle which shows evidence of having been involved in an accident of which 
report must be made as provided in Section 66-7-207 NMSA 1978 or struck by any bullet shall 
report to the state highway and transportation department within twenty-four hours after the mo- 
tor vehicle is received, giving the engine number, regisbea liga, number and the name and address 
of the owner or operator of the vehicle. 


History: 1953 Comp., § 64-7-212, enacted by Laws and "state highway and transportation department” for 


1978, ch. 35, § 401; 1989, ch. 318, § 26. "division", and made minor stylistic changes, 

Cross references. — For the definitions of "dealer", see 
66-1-4.4 NMSA 1978. ANNOTATIONS 

The 1989 amendment, effective July 1, 1989, substi- Am. Jur. 2d, ALR. and C.J.S. ref .— 61A 
tuted "66-7-207 NMSA 1978" for "64-7-207 NMSA 1953" 1g Motor Vehicles § 717. yp ae 


66-7-213. Accident reports confidential; exceptions. 


A. All accident 'reports made by persons involved in accidents or by persons in charge of ga- 
rages shall be without prejudice to the individual so reporting and shall be for the confidential use 
of the state highway and transportation department or other state agencies having use for the 
records for accident prevention purposes or for the administration of the laws of this state relating 
to the deposits of security and proof of financial responsibility by persons driving or the owners of 
motor vehicles, except that the state highway and transportation department may disclose: 

(1) the identity of a person involved in an accident when his identity is not otherwise 
known or when the person denies his presence at the accident; or 

(2) the fact that the owner or operator of a motor vehicle involved in the accident is or is 
not insured and if he is insured the name and ‘address of his insurance carrier. 

B. Except as otherwise provided in this section, no accident report shall be used as evidence in 
any trial, civil or criminal, arising out of an accident. 

C. The state highway and transportation department shall furnish upon demand of any person 
who has or claims to have made a report or upon demand of any court a certificate showing that 
a specified accident report has or has not been made to the state highway and transportation de- 
partment solely to prove a compliance or a failure to comply with the requirement that a report be 
made to the state highway and transportation department. 

D. Acertified copy of the investigating officer's accident report may be introduced into evidence 
in any arbitration or civil action involving the insurer's liability under a motor vehicle or auto- 
mobile liability policy containing uninsured motorist coverage as required by Section 66-5-301 
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NMSA 1978 to prove that the owner or operator of the other motor vehicle involved in the accident 
is either insured or uninsured. The investigating agency shall furnish a certified copy of the in- 
vestigating officer's accident report to either party to the arbitration or civil action or to the court 
on request. The certified copy of the investigating officer's report is prima facie evidence that the 


owner or operator of the other motor vehicle is either insured or uninsured. 


History: 1953 Comp., § 64-7-213, enacted by Laws 
1978, ch. 35, § 402; 1989, ch. 318, § 27. 

Cross references. — For the financial responsibility 
provisions, see 66-5-201 NMSA 1978 et seq. : 

The 1989 amendment, effective July 1, 1989, inserted 
"persons in charge of" near the beginning of the introduc- 
tory paragraph of Subsection A, substituted "state high- 
way and transportation department" for "division" several 
times in Subsections A and C, and in Subsection D. substi- 
tuted "66-5-301 NMSA 1978" for "64-5-301 NMSA 1953" 
in the first sentence and "investigating agency" for "divi- 
sion" in the second sentence. 


ANNOTATIONS 


Reports made confidential limited to persons in- 
volved or garages. — Since the reports made confiden- 
tial are limited to those made by persons involved in ac- 
cidents or by garages, the reports made by police officers 
regarding an accident would not be considered confiden- 
tial and would be subject to inspection by persons inter- 
ested. 1953-54 Op. Att'y Gen. No. 53-5840, 


Police officer's accident reports considered pub- 
lic records. — Accident reports made by police officers as 
a part of their regular course of duty are considered public 
records. 1959-60 Op. Att'y Gen. No, 59-213. 

Procurement of accident reports by an insurance 
adjuster constitutes a lawful purpose and one may 
not restrict the furnishing of these reports to only the par- 
ties involved or their attorneys. 1959-60 Op. Att'y Gen. 
No, 59-213. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic § 289. 

Admissibility of report of police or other public officer or 
employee, or portions of report, as to cause of or responsi- 
bility for accident, injury to person, or damage to property, 
69 A.L.R.2d 1148. 

Admissibility of police officer's testimony at state trial 
relating to motorist's admissions made in or for automo- 
bile accident report required by law, 46 A.L.R.4th 291. 

Discoverability of traffic accident reports and derivative 
information, 84 A.L.R.4th 15. 

60 C.J.S. Motor Vehicles § 438. 


66-7-214. Agency to tabulate and analyze accident reports. 


The state highway and transportation department shall tabulate and may analyze all accident 
reports.and shall publish annually or.at more frequent intervals statistical information based 
thereon as to the number and circumstances of traffic accidents. 


History: 1941 Comp., § 68-2814, enacted by Laws 
1958, ch. 139, § 51; 1958 Comp., § 64-17-14; recom- 
piled as 1953 Comp., § 64-7-214, by Laws 1978, ch. 35, 
§ 403; 1989, ch. 318, § 28. 


The 1989 amendment, effective July 1, 1989, substi- 
tuted "Agency" for "Division" in the catchline and "state 
highway and transportation department" for "division" 
near the beginning of the section. 


66-7-215. Any incorporated city may require accident reports. 


Any incorporated city, town, village or other municipality may by ordinance require that the 
driver of a vehicle involved in an accident shall also file with a designated city department a re- 
port of such accident or a copy of any report herein required to be filed with the division. All such 
reports shall be for the confidential use of the city department and subject to the provisions of Sec- 
tion 66-7-213 NMSA 1978. 


History: 1953 Cénkp: 5 8 64-7-215, enacted by Laws 
1978, ch. 35, § 404. 


PART 4 
TRAFFIC LAWS GENERALLY 


66-7-301. Speed regulation. 


A. No person shall drive a vehicle on a highway at a speed greater than: 
(1) fifteen miles per hour on all highways when passing a school while children are going 
to or leaving school and when the school zone is properly posted; 
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(2) thirty miles per hour in a business or residence district; ' 

(8) . fifty-five miles per hour on a county road; as ape in Section 66-7-304 sig oy 1978, 
without a posted speed limit; 

(4) seventy-five miles per hour; and . 

(5) the posted speed limit in construction zones posted:as double firie zones. or pater wate 
zones posted as double fine zones as designated by the department of transportation; provided 
that the posted speed limit shall:be determined by an engineering study performed by the depart- 
ment of transportation. 

B. In every event, speed shall be so controlled by the driver as may be necessary: 

(1) to avoid colliding with a: person, vehicle or other convevante”G on or entering the high- 
way; 

(2). to comply with legal requirements as may be established by. the tga Jo deg of trans- 
portation or the New Mexico state police division of the department of public safety and the duty 
of all persons to use due care; and | 

(3) to protect workers in construction zones posted as double fine. zones or other safety 
zones posted as double fine zones as designated by the department of transportation. 

C. The speed limits set forth in Subsection A of this section may be altered as authorized i in 
Section 66-7-303 NMSA 1978, 


History: 1958 Comp., § 64-7-801, enacted by Laws . A, DUE-CARE: 


1978, ch. 35, § 405; 1985, ch. 188, § 1; 1989, ch. 318, B.. ‘PER SE, 
3 29; 1989, ch. 320, § 1; , ch, ; , ch, 
ay bate tet e pe HP Shieviraee eo GOL” I. GENERAL CONSIDERATION. 


Cross references. — For provisions that references to 
English measurement units also refer to equivalent met- 
ric units, see 66-1-5 NMSA 1978, 


Proof of posted speed limits. — A prima facie case 

for a speeding violation is established when the state 

‘ presents evidence that the speed limit was posted on a 
For construction zones, see 66-7-303.1 NMSA 1978. visible sign along the roadway, giving drivers proper no- 

For the penalty assessment for bp eho see 66-8-116 tice of the designated speed limit, and a driver exceeds the 
NMSA 1978. posted speed limit. State v. Turin, 2014-NMCA-080. 

The 2015 amendment, effective January. 1, 2016, lim- Where defendant was cited for speeding while traveling 
ited the speed limit to fifty-five miles per hour on county at a speed of seventy-one miles per hour in a posted forty- 
roads that do not have a posted speed limit; in Subsection five miles per hour speed limit zone; the location was not 
A, added Paragraph (3) and renumbered the succeeding in a school zone, a business district, a residential district 
paragraphs accordingly; in Paragraph (5), after "desig- or a construction zone; and defendant claimed that the 
nated by the", deleted "highway and transportation", after state failed to present sufficient evidence that the speed 
the first occurrence of\"department', added "of transpor- ‘limit was forty-five miles per hour because the state failed 
tation", after "performed by the", deleted "state highway to produce an engineering survey and traffic investigation 
and transportation", and after the second occurrence of set forth in 66-7-303(A) NMSA 1978 to prove that the le- 
i " " ‘ ", 3 ’ 

department", added iof transportation ; in Subsection B gally enforceable speed limit of seventy-five miles per hour 
Paragraph (2), after.."established hy the’, deleted "state set forth in 66-7-301(A)(3) NMSA 1978 had been reduced 
highway and tr ansportation’, and after the first occur- to forty-five miles per hour, the state was not required to 
rence of "department", added "of transportation"; and in present, an engineering survey and traffic investigation 
Subsection B, Paragr aph (3), after "designated by the", - as a prima facie element in the charge of speeding, the 


deleted "highway and transportation’, and after "depart: posted speed limit of forty-five miles ‘per hour was suffi- 


ment"; added."of transportation", : tabii desl 7. 
The 2002 amendment, effective May 15, 2002, inserted Ree TD aren sponte esterase coe EAL 


"posted as double fine zones or other safety zones posted as Where defendant was cited for speeding while travel- 
double fine zones as designated by the highway and trans- ing at a speed of seventy-one miles per hour in a posted 
portation department” in Subsections A(4) and B(3). } forty-five miles per hour speed limit zone; the citing of- 

The 1996 amendment, effective May 15, 1996, in ficer testified that the officer had patrolled and passed 
Subsection A, added Paragraph (3), deleted former Para- ‘through the area numerous times and had personal 
graphs (3) and (4) relating to speed limits on urban in- knowledge of the posted speed limit, the officer observed 
terstate highways which are part of the national system defendant coming around a curve at a high rate of speed, 
of interstate and defense highways, and resdesignated «the officer used a radar device to clock defendant's speed 
former Paragraph (5) as Paragraph (4); deleted former at seventy-one miles per hour, and the posted speed limit 
Subsection B which pertained to the maximum speed lim- .. wag forty-five miles per hour; the officer described three 
its established in former Paragraphs A(8) and A(4), and places in the area where signs were posted stating that 
redesignated the following subsections accordingly; and the speed limit was forty-five miles per hour; and defen- 
made a stylistic change in Paragraph (2) of Subsection B. dant claimed that the officer's evidence was insufficient to 

The 1989 amendment, effective July 1, 1989, rewrote prove the speed limit;because the officer did not have per- 
the section. sonal knowledge that the speed limit was forty-five miles 


ANNOTATIONS per hour and that the officer's testimony was based on 

: lack of personal knowledge and inadmissible hearsay, the 

I, GENERAL CONSIDERATION. is state presented sufficient evidence that the posted speed 
II. SCHOOL ZONES. ' limit was forty-five miles per hour and the defendant 


III. NEGLIGENCE, 
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was traveling in excess of the posted limit. State v. Tarin, 
2014-NMCA-080. 
Application to "business or residence" district. 


— Section 66-7-301(A)(2) NMSA 1978 applies to districts 


that are residential in nature or zoning, or business in na- 
ture or zoning, or have the characteristics of, and are zoned 
for, both types of uses. State v. Moseley, 2014-NMCA-033, 
cert. denied, 2014-NMCERT-002. 

Where defendant was driving at a speed of thirty-five 
miles per hour in an area that contained both residences 
and businesses; no speed limit signs were posted in the 
area; and the district court held that the thirty mile per 
hour speed limit in Section 66-7-301(A)(2) NMSA 1978 
applies only if an area is either exclusively residential 
in nature or exclusively business in nature, defendant 
was not speeding at the time of the stop, and the officer 
who stopped defendant did not have reasonable suspi- 
cion for the stop, the district court's interpretation of Sec- 
tion 66-7-301(A)(2) NMSA 1978 was not consistent with 
the intent of the legislature that the statute apply in mixed 
residential and business areas, as well as in exclusively 
residential and exclusively business areas. State v. Mose- 
ley, 2014-NMCA-033. cert. denied, 2014-NMCERT-002. 

Speeding and running stop sign are different of- 
fenses with different penalties. United States v. Clem- 
ente E,, 392 F.3d 1164 (10th Cir. 2004). 

Stop sign does not create a "speed limit". United 
States'v, Clemente E., 392 F.8d 1164 (10th Cir. 2004). 

Altered speed becomes speed limit after altera- 
tion. — Sections 64-18-1.1, 1953 Comp. (similar to this 
section) and 66-7-303 NMSA 1978 authorize the altera- 
tion of speed limits, The altered speed then becomes the 
speed limit. Dahl v. Turner, 1969-NMCA-075, 80 N.M. 564, 
458 P.2d 816, cert. denied, 80 N.M. 608, 458 P.2d 860. ' 

Speed limit sign is effective at the point where 
the sign is located. — Where defendant was convicted 
of speeding for driving 55 miles per hour in a posted 45 
mile-per-hour speed zone, and where defendant argued 
that speed limit statutes should be construed to allow mo- 
torists to accelerate in advance of an increased speed limit 
sign once the sign is visible, defendant's conviction was 
proper, because the plain language of 66-7-303(B) NMSA 
1978 indicates that a speed limit is effective at the point 
where the sign is located and continues to be in effect un- 
til it ends at the next different speed limit sign. State v. 
Martinez, 2019-NMCA-049. 

The district court did not abuse its discretion in 
finding that radar evidence was admissible without 
requiring expert testimony. — Where defendant was 
charged with speeding, and where defendant argued that 
the state failed to present an’adequate scientific founda- 
tion to establish the reliability of the radar technology 
used to determine his speed, the district court did not 
abuse its discretion in admitting evidence of defendant's 
speed because radar technology has generally been ac- 
cepted as reliable and the state established a proper foun- 
dation for the accuracy of the particular radar unit used 
in this case. State v. Garcia, 2020-NMCA-004. 

Court acquired jurisdiction over speeding prose- 
cution even though the citation was not made under oath 
and the complaint failed to allege the speed and speed 
limit and that the appellant was the person who commit- 
ted the offense. State v. Mesecher, 1964-NMSC-211, 74 
N.M. 510, 395 P.2d 233. 


Il, SCHOOL ZONES, 


Provision applies to children under 18 years old. 
— Section 64-18-1.1, 1953 Comp., applies to children who 
are under 18 years of age. The speed limit of 15 m.p.h. 
would apply "while children [under the age of 18 years] 


are going to, or leaving school, and when the school zone 
is properly posted." Weiland v. Vigil, 1977-NMCA-008, 90 
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N.M. 148, 560 P.2d 939, cert. denied, 90 N.M. 255, 561 P.2d 
1348 (rendered under prior law). 

Posting of school zone sign ‘is condition prece- 
dent to establishment of a school zone. Weiland v. Vigil, 
1977-NMCA-003, 90: N.M. 148, 560 P.2d 939, cert.‘denied, 
90 N.M. 255, 561 P.2d 1348. 


III. NEGLIGENCE, 


A. DUE CARE. 


Due care not obviated. merely because not ex- 
ceeding limit. — Even though motorist was not exceed- 
ing speed limit, need for the exercise of due care was not 
thereby obviated, particularly in view of statutory pro- 
vision that automobile should only be operated at such 
speed as was consistent with safety and proper use of the 
highways, Langenegger v. McNally, 1946-NMSC-017, 50 
N.M. 96, 171 P.2d 316. 

Due care not obviated because driver has right- 
of-way. — Fact that right-of-way was in plaintiff's favor 
did not obviate duty of plaintiff's exercising due care when 
defendant. motorist entered intersection while plaintiff 
was still some 200 feet away. Langenegger v. McNally, 
1946-NMSC-017, 50 N.M, 96, 171 P.2d 316. 

Traveling five m.p.h. through yellow flashing 
light intersection not negligence. — Two trucks ap- 
proximately 100 yards from an intersection were travel- 
ing 35 to 40.m.p.h, and were slowing down so that by the 
time the trucks reached the intersection (controlled by a 
yellow flashing light) one truck was going five m.p.h. and 
the other slightly faster. These facts show neither a lack 
of ordinary care nor speed amounting to a failure to use 
due care in violation of Section’ 64-18-1.1, 1953 Comp. 
(similar to this section). Butcher v. Safeway Stores, Inc., 
1967-NMCA-029, 78 N.M. 593, 485.P.2d 212. . 

Not slowing or stopping not failure to exercise or- 
dinary care. — Where automobile was being driven be- 
tween 40 or 45 m.p.h. at night and driver, on seeing an ap- 
proaching truck which did not attempt to keep a straight 
course, but meandered and weaved, and did not dim light, 
dimmed the lights on his automobile and’ pulled over to 
the right in order to give the truck all of the room:possible, 
it cannot be said that the driver of such automobile failed 
to exercise ordinary care in not slowing or stopping his 
automobile. Cain v. Bowlby, 114 F.2d 519 (10th Cir.), cert. 
denied, 311 US. 710, 61S. Ct. 319, 85 L. Ed.'462 (1940), 

Not error to find excessive speed even when 
within limit. — A finding that motorist was traveling too 


. fast may not be erroneous even though he was not driv- 
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ing in excess of the speed limit. Langenegger v. McNally, 
1946-NMSC-017, 50 N.M. 96, 171 P.2d 316. 

Motorists held to see what person exercising due 
care sees. — Motorists are responsible for seeing that 
which a reasonably prudent person, exercising due care, 
should have seen. Failure properly to evaluate what is seen 
is as much an element of negligent lookout as not to see the 
course of danger at all. A motorist must exercise care com- 
mensurate with the situation confronting him. Horrocks v. 
Rounds, 1962-NMSC-048, 70 N.M. 73, 370 P.2d 799. 

Negligence to fail to be able to avoid discern- 
ible obstruction. — Failure of driver to operate ve- 
hicle at such a speed that it can be stopped in time 
to avoid an obstruction discernible within his length of 
vision ahead of him.may constitute negligence. Duncan 
v. Madrid, 1940-NMSC-027, 44 N.M, 249, 101 P.2d 382; 
Lopez v. Townsend, 1938-NMSC-058, 42.N.M. 601, 82 
P.2d 921. 

Jury question whether speed was too great to 
avoid collision. — Defendant, having difficulty seeing 
the road because of the snow, traveled about 25 to 30 
feet behind plaintiff's car, Plaintiff's car traveled over 
into the oncoming lanes of traffic and when she saw this 
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she brought her car to a stop. Defendant saw no brake 
lights and was unable to stop his car. These facts created 
a jury question on issue of defendant's negligence (go- 
ing too fast). or plaintiffs contributory negligence (im- 
proper stopping). Tafoya v. Whitson, 1971-NMCA-098, 83 
N.M. 23, 487 P.2d 1098, cert. denied, 88 N.M,; 22, 487 
P.2d 1092. 

"Unavoidable accident" is an accident not occa- 
sioned in any degree, either directly or remotely, by 
want of such care or prudence as the law holds every man 
bound to exercise; and if the accident complained of could 
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have been prevented by either party by means suggested ~ 


by common prudence, it is not unavoidable. Horrocks v. 
Rounds, 1962-NMSC-048, 70 N.M:'73,370 P.2d 799. 


B. PER SE. 


Negligence per se to operate vehicle at prohibited 
speed. — Operation of an automobile at a speed prohib- 
ited by statute or ordinance is negligence per se. Clay v. 
Texas-Arizona Motor Freight, Inc., 1945-NMSC-023, 49 
N.M. 157, 159 P.2d 317. 

Exceeding speed limit does not mandate finding 
of negligence. — The fact that the defendant was ex- 
ceeding the speed limit does not mandate or preclude a 
finding of negligence. Marcus v. ‘Cortese, 1982-NMCA-090, 
98 N.M. 414, 649 P.2d 482. 

Operating truck at speed in violation of statute 
constituted negligence per se. H.W. Bass Drilling Co. v. 
Ray, 101 F.2d 316 (10th Cir. 1939), 

One who violates statute is negligent as matter of 
law, unless excused from such violation. Dahl v. Turner, 
1969-NMCA-075, 80 N.M. 564, 458 P.2d 816, cert. denied, 
80 N.M. 608, 458 P.2d 860. 

Failure to reduce speed to statutory requirement 
constituted negligence per se in case where truck 
brakes were insufficient to slow truck ‘on downhill and 
truck ran into roadblock, even though'government was as- 
sumed guilty of negligence for posting insufficient warn- 
ing. United States v. Byers, 225 F.2d 774 (10th Cir. 1955). 

Proof of statute violation is one method’ of 
proving negligence, — ‘Proof! of violation of a stat- 
ute is one method of proving negligence. Dahl v. Turner, 
1969-NMCA-075, 80 N.M.'564; 458 P.2d 816, cert. denied, 
80 N.M. 608, 458 P.2d 860. 

Driving in excess of limit’ estalilishes negligence 
due to speed. — Facts establishing that defendant was 
driving in excess of the’speed limit and that she failed to 
control her speed to avoid colliding with a pickup which 
was entering the highway is evidence of negligence due to 
speed. Dahl v. Turner, 1969-NMCA-075, 80 N:M. 564, 458 
P.2d 816, cert. denied, 80 N.M, 608, 458 P.2d'860. : 

Excessive speed not inferable from mere fact ac- 
cident happened. Lopez v. ‘Maes, 1970-NMCA-084, 81 
N.M. 693, 472 P.2d 658, cert. denied, 81 N.M. 721, 472 Pad 
984. 

Instruction of excessive speed not piven when no 
evidence thereof. Embrey v. Galentin, 1966-NMSC-191, 
76 N.M. 719, 418 P.2d 62. 

"Rule of reason" criminal statute sufficiently defi- 
nite. — A statute defining what some courts refer to as 
a "rule of reason" in making it a crime to drive an auto- 
mobile in such an uncontrolled manner as to collide with 
some object, including the roadbed, and making it a crime 
to operate a motor vehicle without due care, is sufficiently 
definite to apprise the defendant of the charges against 
him when he is complained against under such a statute. 
1959-60 Op. Att'y Gen. No. 59-148, 

Violation is offense against public health ahd 
safety. — Section 64-18-1.1, 1953 Comp.(similar to this 
section) meets more than the minimal requirements for 
definiteness. 1959-60 Op. Att'y Gen No. 59-154. 
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Cannot prosecute if both offenses grant con- 
current jurisdiction. — The offense of failure to use 
due care is considered a lesser offense and that of reck- 
less driving is considered a greater offense, such that 
if there is concurrent jurisdiction over either offense, 
prosecution for one would. be a bar to prosecution for 
the other, assuming that both are misdemeanors, with 
either a justice court (now magistrate court) or a dis- 
trict court able to exercise jurisdiction; 1964 Op. Att'y 
Gen. No, 64-147. 

Truck speed limit formerly based on. manufac- 
turer's rated capacity. — The former language of Sec- 
tion 64-18-1.1, 1953 Comp. is clear and unambiguous. It 
sets a speed limit on trucks based on the manufacturer's 
rated capacity of the vehicle. No reference is made in the 
statute to the overall weight or size of the unit, nor is any 
distinction made as to trucks and trailers. All trucks of a 
rated capacity of less than two tons may operate on high- 
ways in open country during the day at a speed of 70 miles 
per hour regardless of the weight or size of the overall 
unit. 1957-58 Op. Att'y Gen. No. 57-194 (rendered under 
prior law). 

School authorities responsible for placing and re- 
moving signs. — The responsibility, for placing and re- 
moving the signs provided for is. squarely upon the school 
authorities. It should be brought to their, attention’ that 
these signs may be upon the streets only at certain times 
throughout the day and that they should. be removed 
when not, authorized. 1955-56 Op. Att'y Gen, No, 55-6297 
(rendered under prior law). > 

Failure to use due care even if not exceeding 
limit. — A charge of failure to use due care can be made 
even though the driver was not exceeding a posted speed 
limit and even though no/accident resulted from such 
overt actions. 1964 Op. Att'y Gen. No. 64-147. 

Facts justifying reckless driving.charge also sus- 
tain due care failure. — If the facts of a particular case 
could justify filing of a charge.of reckless driving, the facts 
necessary to sustain a charge.of failure to.use due care 
would also be present so that either charge would be justi- 
fied, 1964 Op. Att'y Gen, No. 64-147, 

Person may be cited for failure to use due care. —A 
person can validly be cited, under Section 64-18-1,1, 1953 
Comp, (similar to this section), for failure to use due care, 
provided that the act or acts constituting the offense are set 
out in the complaint. 1964 Op. Att'y Gen. No. 64-147, 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 7A Am. 
Jur. 2d Automobiles.and. Highway Traffic §§ 218, 317. 

Custom or practice of motor vehicles as affecting ques- 
tion of negligence as regards speed, 77 A.L,R.2d 1327. 

Duty of motor vehicle driver approaching place where 
children are playing or gathered, 30 A.L.R.2d 5. 

Application of "assured, clear distance ahead" or "radius 
of lights" doctrine to accident involving pedestrian cross- 
ing street or highways, 381 A.L.R.2d 1424, . 

Meaning of "residence district," "business district, 7 
"school area," and the like, in statutes and ordinances 
regulating speed of motor vehicles, 50 A.L.R.2d 343. 

What amounts to reckless driving of motor. vehi- 
cle within statute making such a criminal offense, 52 
A,L.R.2d.1337. 

Instructions to jury as to unavoidable accident involy- 
ing speed of automobile, 65 A.L.R.2d 12. 

Construction, application and effect, in civil motor vehi- 
cle accident cases, of "slow speed" traffic statutes prohibit- 
ing driving at such a slow speed as to create danger, 66 
A.L.R.2d 1194,Contributory negligence in riding or driv- 
ing with insufficient or no lights as affected by speed of 
automobile, 67 A.L.R.2d 118, 62 A.L.R.3d 560, 62 A.L.R.3d 
771, 62 A.L.R.3d 844, 

Indefiniteness of automobile speed regulations as af- 
fecting validity, 6 A.L.R.8d 1326. 
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Speeding prosecution based on observation from air- Motor vehicle operator's liability for accident occurring 
craft, 27 A.L.R.3d 1446. while driving with vision obscured by smoke or steam, 32 
Competency of nonexpert's testimony, based on sound A.L.R.4th 933. 
alone, as to speed of motor vehicle involved in accident, 33 61A C.J.S. Motor Vehicles 88 641 to 650. 
A.L.R.3d 1405. Admissibility into evidence, in civil action, of tacho- 


graph or similar paper or tape recording of speed of motor 
vehicle, railroad locomotive, or the like. 18 A.L.R.6th 618. 


66-7-302. Repealed. | 
Repeals. — Laws 1989, ch. 318, § 37 and Laws 1989, .  §.1, but, because of the earlier repeal by Laws 1989, ch. 


~ ch, 319, § 15 repealed 66-7-802 NMSA 1978, as amended 318, § 37 and Laws 1989, ch, 319, § 15, that amendment 
by Laws 1987, ch. 73, § 1, relating to maximum speed could not be given effect. For present comparable provi- 
limit, effective July a, 1989. sions, see 66-7-302.1 NMSA 1978. 


Compiler' s notes. — Laws 1989, ch.'320, § 2 purported 
to amend this section, as amended by Laws 1987, ch. 73; 


66-7-302.1. Speed limit; conviction; use limited. 


A... The division shall not use a violation of Section 66-7-301 NMSA 1978, where the posted 
speed limit is designated as. fifty-five or sixty-five miles an hour, for the purpose of suspending 
or revoking a driver's license unless the driver was exceeding the speed. of seventy-five miles an 
hour. 

B. An insurer shall not consider a elegans of Section 66-7-301 NMSA 1978, ‘where the pated 
speed limit.is designated as fifty-five or sixty-five miles an hour, as a moving traffic violation 
against a person unless the person was exceeding the speed of seventy-five miles an hour for the 
purpose of establishing rates of motor vehicle insurance charged by the insurer, and the insurer 
shall not cancel or refuse to renew any policy of insurance for such:a violation. . 


History: 1978 Comp., § 66-7-302.1, enacted by Laws speed limit is designated as fifty-five or sixty-five miles 
1989, ch. 318, § 80 and Laws 1989, "ch. 819, § 8; 1991, an hour"; and in Subsection B, after "shall not consider a 
ch. BB, § 1; 2013, ch. 31, § 1. violation", deleted "under Paragraph (3) or (4) of Subsec- 

The 2018 amendment, effective July 1, 2013, lim-'.* tion-A" and after "Section 66-7-301 NMSA 1978",-added 
ited the use of speeding violations where the posted "where the posted speed. limit.is designated as ffifty- five or 
speed is between fifty-five and sixty-five miles an hour; sixty-five miles an hour", 
in Subsection A, after "shall not use a violation", deleted ‘The 1991 amendment, effective June 14, 1991, substi- 


"under Paragraph (3) or (4) of Subsection A" and after tuted "seventy-five miles per hour" for "seventy miles per 
"Section 66-7-301 NMSA 1978", added "where the posted hour" in Subsections.A.and B, 


66-7-302.2. Certain speeding convictions to be disregarded in the - 
| _ development or application of a point system. : 


A, Except as provided in Subsection B of this section, in developing and applying a point 
system that is.used as a basis for suspension or revocation of driving privileges, the division 
shall not assign points for convictions for speeding on rural highways of the state. As used in 
this section, “rural highway" means that part of a highway that is located at least two miles 
outside of the boundaries of an incorporated city, town or village. The two-mile distance shall 
be measured: 

(1) from the point where the highway crosses the boundary and if thers is more Pam one 
such intersection, from the intersection most distant from the geographic center of the city, town 
or village; or 

(2) if there are milepost:markers on the highway, to the first: milepost marker indicating 
two or more miles. 

B. The provisions of this section do not apply to: 

(1) rural highways in Bernalillo county; 

(2) a conviction for speeding if the citation out of which the convibtioti arises indicated el 
excessive speed of the motorist cited was a factor in the accident; or 

(3) motor vehicles weighing twelve thousand pounds or more. 
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History: Laws 2002, ch. 71, § 3. 
Effective dates. — Laws 2002, ch. 71 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective May 15, 2002, 90 days after adjourn- 
ment of the legislature. 


66-7-303. Establishment of speed zones. 


A, Whenever the secretary of highway and transportation determines upon the basis of an en- 
gineering survey and traffic investigation, a detailed report of which is filed with the traffic safety 
bureau of the state highway and transportation department, that any speed established by law is 
greater or less than is reasonable or safe under the conditions found to exist upon any part of a 
state highway, the secretary of highway and transportation may declare the speed limit for that 
part, and that speed limit shall be authorized and effective when appropriate signs giving notice 
thereof are erected at that particular part of the highway; provided that no speed limit shall be 
declared greater than seventy-five miles per hour. The declaration of speed limits by the secretary 
of highway and transportation shall not be considered rules for purposes of the State Rules Act 
[14-4-1 NMSA 1978]. 

B. Whenever a local authority determines upon the pert of an engineering survey and traffic 
investigation that any speed limit permitted under state law or local ordinance is greater or less 
than is reasonable or safe under the conditions found to exist upon any part of a highway within 
its jurisdiction, it may declare a speed limit for that part, and that speed limit shall be authorized 
and effective when appropriate signs giving notice thereof are erected at that particular part of the 
highway; provided that no speed limit shall be declared greater than seventy-five miles per hour. 

C. Engineering surveys and traffic investigations made by local authorities shall be on a form 
approved by the secretary of highway and transportation. If engineers are not available to the 
local authorities, the state highway and transportation pean acne may make the surveys and 
investigations for the local authorities. 

D. Speed zones may be marked by a sign containing a flashing yellow light and, when the light 
is in operation, the speed limit, instructions or regulations on the sign are in effect. 

_E.. Alteration of speed limits on state highways by local authorities is not effective until ap- 
proved by the secretary of highway and transportation. 

F. The provisions of Subsections A and B of this section shall not apply to changes of speed 
limit in construction zones authorized pursuant to Section 66-7-303.1 NMSA 1978. 


History: 1953 Comp., § 64-18-2.1, enacted by Laws 
1957, ch. 73, § 2; 1963, ch. 145, § 2; recompiled as 1953 
Comp., § 64-7-303, by Laws 1978, ch, 35, § 407; 1985, 
ch. 188, § 2;'1996, ch. 81,§ 3. 

Cross references. a For the appointment of secretary 
of transportation, see 67-3-7 and 67-3-23 NMSA 1978. 

The 1996 amendment, effective May 15, 1996, sub- 
stituted the references to highway and transportation for 
references to state highway commission, rewrote Subsec- 
tions A and B, and made stylistic changes throughout the 
section. 


ANNOTATIONS 


Altered speed becomes speed limit after altera- 
tion. — Section 64-18-1.1, 1953 Comp. (similar to, Sec- 
tion 66-7-301 NMSA 1978) and this section authorize the 


alteration of speed limits. The altered speed then becomes 
the speed limit. Dahl v. Turner, 1969-NMCA-075, 80 N.M. 
564, 458 P.2d 816, cert. denied, 80 N.M. 608, 458 P.2d 860, 
'’Speed limit sign is effective at the point where 
the sign is located. — Where defendant was convicted 
of speeding for driving 55 miles per hour in a posted 45 
mile-per-hour speed zone, and where defendant argued 
that speed limit statutes should be construed to allow mo- 
torists to accelerate in advance of an increased speed limit 
sign once the sign is visible, defendant's conviction was 
proper, because the plain language of 66-7-303(B) NMSA 
1978 indicates that a speed limit is effective at the point 
where the sign is located and continues to be in effect un- 
til it ends at the next different speed limit sign. State v. 
Martinez, 2019-NMCA-049. 


66-7-303.1. Construction zones; traffic control devices; penalty. 


A. When construction, repair or reconstruction of any street or highway is being done, the 
state highway department or the local authority with jurisdiction over that street or highway 
is authorized to designate as a construction zone that portion of the street or highway where 
construction, reconstruction or repair is being done and to close the construction zone to traffic 
or to provide for a single lane of traffic on any two-lane or four-lane highway in the construction 
zone. 
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B. The state highway department or any local authority closing all or a portion of a street or 
highway or providing for a single lane of traffic on any two-lane or four-lane street or highway 
pursuant to Subsection A of this section shall erect or cause to be erected traffic-control devices 
or barricades to warn and notify the public of any change in speed limit and that such street or 
highway is closed or limited to a single lane of traffic. 

C. Every pedestrian or person who operates a vehicle on any street or highway shall obey all 
signs, signals, markings, flagmen or other traffic-control devices that are placed to regulate, con- 
trol and guide traffic through a construction zone. 

D. No person shall remove, change, modify, deface or alter any traffic- Senta device or barri- 
cade which has been erected on any street or highway pursuant to this section. 

EK. Any person who violates any provision of Subsection C or D of this section is guilty of a mis- 
demeanor and upon conviction shall be sentenced in accordance with Section 66-8-7 NMSA 1978. 


History: Laws 1985, ch. 188, § 8; 1991, ch. 192, § 5. NMSA 1978" for "punished by a fine not to exceed two 
Cross references. — For the state highway depart- hundred dollars ($200) or imprisonment in the county jail 
ment, see.67-3-6 NMSA 1978. . for a term not to exceed thirty days or both" at the end of 
The 1991 amendment, effective June 14, 1991, sub- Subsection E and made minor stylistic changes in Subsec- 


stituted "sentenced in accordance with Section’ 66-8-7 tion C, 


66-7-304. County roads; authority to regulate speed limits. 


A. The board of county commissioners of a county may alter and establish speed limits lower 
than those established by law on county roads within its county, provided that: 
(1) the speed limit is deemed to be reasonable and safe under local conditions on the basis 
of an engineering survey and traffic investigation; | 
(2) the alteration of a speed limit is approved by the state transportation commission; and 
(3) the county posts speed limit signs that conform to the specifications as set forth in the 
manual adopted by the state transportation commission before enforcing the speed limit. 
B. As used in this section, "county roads" means any streets, roads or highways built and main- 
tained by the county or the control of which has been given to the county by the state transporta- 
tion commission. 


History: 1953 Comp., § 64-7-304, enacted by Laws The 2003 amendment, effective July 1, 2003, added 
1978, ch. 35, § 408; 2003, ch. 142, § 14. "deemed to be" preceding "reasonable" in Paragraph A(1) 

Cross references. — For the adoption of a manual and and substituted "transportation commission" for "highway 
specifications for a uniform system of traffic-control de- commission" in Paragraphs A(2), A(3) and Subsection B. 


vices, see 66-7-101 NMSA 1978. 


66-7-305. Minimum speed regulation. 


A. A person shall not drive a motor vehicle at such a slow speed as to impede the normal and 
reasonable movement of traffic except when reduced speed is necessary for safe operation or to be 
in compliance with law. 

B. Whenever the state transportation commission or local authorities within their respective 
jurisdictions determine on the basis of an engineering and traffic investigation that slow speeds 
on any part of a highway consistently impede the normal and reasonable movement of traffic, the 
commission or the local authority may determine and declare a minimum speed limit below which 
no person shall drive a vehicle except when necessary for safe operation or to be in compliance 
with law; provided that local authorities in municipalities of more than one hundred thousand 
population may prohibit vehicles that by virtue of weight or design are slow MONING on local arteri- 
als court peak hours of traffic. 


History: 1953 Comp., § 64-7-305, enacted by Laws The 2008 amendment, effective July 1, 2003, substi- 
1978, ch. 35, § 409; 2003, ch. 142, § 15. — tuted "transportation commission" for "highway commis- 
Cross references. — For the penalty assessment for sion" in Subsection B. 


violation, see 66-8-116 NMSA 1978. 
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66-7-306 MOTOR VEHICLES 66-7-307 


ANNOTATIONS Violation is proper question for jury. — Viola- 
" tions of Section 64-18-4, 1953 Comp. (similar to this sec- 
Traffic stop was justified. — Police officer had proba- tion) (driving so slow as to impede traffic), 64-18-49, 1953 
ble cause to stop defendant for impeding traffic where de- Comp, (similar to Section 66-7-349 NMSA 1978) (stopping 
fondant pag traveling 36 pee per OU iz ave maiden per on a highway) and 66-7-318 A\NMSA 1978 (following too 
OUT ZONE WALC OCSUPYng Ine INSICe Late nene, StCre U, closely), which were enacted for the benefit of the pub- 
Mann, 1985-NMCA-107, 103 N.M. 660, 712 P.2d 6, cert. lic, were proper questions for jury. Archuleta v. Johnston, 
denied, 103 N.M. 740, 718 P.2d 556 (1986), 1971-NMCA-158, 83 N.M,'380, 492 P.2d 997, cert. denied, 
Traffic stop not justified. — Police officer lacked 83 N:M, 879, 492 P.2d 996. 
probable cause to stop defendant for impeding traffic Am. Jur, 2d, A.L.R. and C.I.S, references. — Civil 
where defendant was traveling 45 miles per hour in a 65 cases involving see against slow speed, 66 A.L.R.2d 1194, 


miles per hour zone, U.S, v. Valadez- Valadez, 525 F.3d 987 hi 588. 
(10th eir. 2008). | 61A C.J.8. Motor Vel icles § 588. 


66-7-306. Special speed limitations. 7 


A. Subject to the requirements of Section 66-3-847 NMSA 1978, no person shall drive any. ve- 
hicle equipped with solid rubber or cushion tires at a speed greater than ten miles per hour. | 

B. A person shall not drive a vehicle over any bridge or other elevated structure constituting 
a part of a highway at a speed that is greater than the maximum speed that can be maintained 
with safety to the bridge or structure when such structure is signposted as provided in this sec- 
tion. 

C. The state transportation commission upon request from a 15eal authority shall, or upon its 
own initiative may, conduct an investigation of any bridge or other elevated structure constituting 
a part of a highway, and if it finds that the structure cannot with safety to itself withstand vehicles 
traveling at the speed otherwise permissible under the Motor Vehicle Code, the commission shall 
determine and declare the maximum speed of vehicles thatthe structure can withstand and shall 
cause or permit suitable signs stating the maximum speed to be erected and meimiained at a mini- 
mum distance of three hundred feet before each end of the structure. 

D. Upon the trial of a person charged with a violation of this section, proof of detent as of 
the maximum speed by the state transportation commission and the existence of suitable signs 
constitutes conclusive evidence of the maximum speed.that can be maintained. with safety to.the 
bridge or structure. 


» HK 


History: 1958 Comp., § 64-7-306, enacted by Laws preceding "ten miles per hour" in Subsection A; and sub- 


1978, ch. 35, § 410; 2003, ch. 142, § 16, stituted "transportation commission"»for "highway: com- 
Cross references, oo For the penalty assessment for mission" in Subsection C. . 
violation, see 66-8-116 NMSA 1978, ye s 
The 2003 amendment, effective July 1, 2003, rewrote ANNOTATIONS ‘3 , 
the section heading; substituted "66-3-847 NMSA 1978" Am. Jur. 2d, A.L.R. and C.J.S. ref | LoaaBOA 
for "64-3-847 NMSA 1953" and deleted "a maximum of" ©. 3S, 18, Motor Veh he Pn ee 


66-7-307. Charging violations; rule in gel aohion ny 


A. ‘In every charge of violation of any speed regulation under the Motor Vehicle Code [66-1-1 
NMSA 1978], the complaint and the uniform traffic citation shall specify the speed at which the 
defendant is alleged to have driven and the maximum speed applicable within the cistriet or at 
the location. 

B. Provisions of the Motor Vehicle Code for maximum speed limitations shall not’ be construed 
to relieve the plaintiff in any civil action from the burden of proving negligence on the part of the 
defendant as the proximate cause a an accident. ; 


History: 1941 Comp.,'§ 68-2407, enacted by Laws ° 80 N.M.564, 458 P.2d 816, cert. denied, 80 NM. 608, 458 


1953, ch. 139, § 62; 1953 Comp., § 64-18-7; Laws 1969, P.2d 860. 1] 
ch. 169, § 5; recompiled as 1953 Comp., § 64-7-307, by Court acquired Tureen: over eneeatad pros- 
Laws 1978, ch. 35, § 411. ecution even though citation was not made under oath 


and the complaint failed to allege the speed and speed 


ANNOTATIONS limit and that the appellant was the person who commit- 
Proof of violation of a statute is one method of ted the offense. State v. ‘Mesecher, 1964- NMSC- 211, 74 
proving negligence. Dahl v. Turner, 1969-NMCA-075, N.M, 510, 395 P.2d 233, 
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66-7-308 TRAFFIC LAWS; SIGNS, SIGNALS AND MARKINGS; ACCIDENTS 66-7-309 


66-7-308. Drive on right side of roadway; exceptions. 


A. Upon all roadways of sufficient width a vehicle shall be driven upon the right half of the 
roadway, and where practicable, entirely to the right of the center thereof, except as follows: 

(1) when overtaking and passing another vehicle proceeding in the same direction under 
the rules governing such movement; 

(2) when the right half of a roadway is closed to traffic while under construction or repair; 

(3) upon a roadway divided into three marked lanes for traffic under the rules applicable 
thereon; or 

(4) upon a roadway designated and signposted for one-way traffic, 

B. Upon all roadways any vehicle proceeding at less than the normal speed of traffic at the 
time and place and under the conditions then existing shall be driven in the right-hand lane then 
available for traffic, or as close as practicable to the right-hand curb or edge of the roadway, except 
when overtaking and passing another car proceeding in the same direction or when preparing for 
a left turn at an intersection or into a private road or driveway. 


History: 1953 Comp., § 64-7-308, enacted by Laws reckless, willful and wanton disregard of consequences to 
1978, ch. 35, § 412. others, and will support conviction for manslaughter if one 

Cross references. — For the penalty assessment for be killed as a result thereof. State v. Rice, 1954-NMSC-037, 
violation, see 66-8-116 NMSA 1978. 58 N.M. 205, 269 P.2d 751. 


Evidence of lack of due care. — Evidence that the 
ANNOTATIONS northbound car traveled from the wrong side of the road, 
Provision does not apply to one-car accident. — back to the eae Dpnaed ain Se signs tut aA PEE side 
The legislature did not explicitly state whom it sought to Sete ae ny oe oe ee ake ee ee ee tek els 
protect in Sections 64.18-8, 1953 Comp. (similar to this que Natl Bank, 1971-NMCA-096, 82 N.M. 759, 487 P.2d 
section) and 64-18-16, 1953 Comp. (similar to Section 66- 187, 56 A.L.R. 8d 558. neiphie 
7-317 NMSA’1978); it is doubtful that:the provision could Violation not proximate cause ‘of injury as mat- 
have been intended by the legislature to apply to a one-car ter of law. — A violation of Section 64-18-8, 1953 Comp. 
accident of unknown cause in which driver and passenger (similar to this section) does not necessarily justify the 
were killed (regardless of the fact that evidence showed | trial court in ruling as a matter of law that the violation 
the car crossed into the left-hand lane before its’ final was the proximate cause of the injury. Martin v. Gomez, 
plunge). The district court properly refused to submit'a 1961-NMSC-090, 69 N.M. 1, 368 P.2d 365. 
negligence per se instruction based on these provisions to _ Violation is negligence as matter of law unless 
the jury. Archibeque v. Homrich, 1975-NMSC-066, 88 N.M. justified. — Where there are facts showing a viola- 
527, 543 P.2d 820, tion of Section 64-18-8, 1953 Comp. (similar to this 
No violation when on left side to avoid accident. clgace es a eee is i as a aie of 
— Where inference possible from the testimony was that BW ere LAS svEOl 8 WON. Was, Dei Ee eacusee Dor nS 
motorcyclist either slammed on the brakes which threw tified. Paddock v. Schuelke; 1970-NMCA-099, 81 .N.M. 


his motorcycle to the left because of slippery street or 759, 473 P.2d 373. 
else that he attempted to turn with the other: vehicle Am, Jur. af, Oda por ite eopeterenerente 1 Am. 
to avoid the impact, it does not follow that he had been Jur. 2d Automobiles and Highway Traffic § 260. Gerad 
traveling on the left side of the street. White v. Montoya, Reciprocal rights, duties, and liabilities where motor ve- 
1942-NMSC-031, 46 N.M. 241, 126 P.2d 471. hicle, passing on left of other vehicle proceeding in same 
Violation in dense fog is negligence per se. — It direction, cuts back to sheriahts oa flat 232. 
is negligence per se for a motorist to drive.on.left side of What amounts to reckless driving of motor vehi- 
highway in a dense fog. Silva v. Waldie, 1938-NMSC-048, cle within statute making such a criminal offense, 52 
42 N.M. 514, 82 P:2d 282. .) ALR.2d.1337. Be eee ey 
Driving on wrong side on steep incline reckless. +- ; Driving on wrong side of road with insufficient or no 
Inadvertently allowing an automobile to encroach upon lights as Sharma Era eis oa 118, 62 
the wrong side of the road while going up an incline so A.L.R.3d Seti ey 771, ie Seis d 844, 
steep cars beyond its crest may not be seen constitutes a 60A.C.J.S. Motor Vehicles §§ to 283. 


aoe 


66-7-309. Passing vehicles proceeding in opposite direction [directions]. 


Drivers of vehicles proceeding: in opposite directions shall pass each other to the right, and upon 
roadways having width for not more than one line of traffic in each direction each driver shall give 
to the other at least one-half of the main-traveled portion of the roadway as nearly as possible. 


History: 1941 Comp., § 68-2409, enacted by Laws ” ANNOTATIONS 
19538, ch. 139, § 64; 1953 Comp., § 64-18-9; recompiled 
as 1953 Comp., § 64-7-309, by Laws 1978, ch. 35, § 413. Ali di 26 Ly BURL reer eae (Le 
Cross references. — For the penalty assessment for Jur. 2d Automobiles and Highway Traffic §§ 266, 839, 842: 
violation, see 66-8-116 NMSA 1978. 
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66-7-310 MOTOR VEHICLES. 66-7-311 


Rights, duties and liability with respect to narrow .60A C.J.S. Motor Vehicles. §§ 306,307; 61A C.J,S. Motor 
bridge or passage as between motor vehicles approaching Vehicles § 686. 
from opposite directions, 47 A.L.R.2d 142. 


66-7-310. Overtaking a vehicle on the left. 


The following rules shall govern the overtaking and passing of vehicles proceeding in the same 
direction, subject to those limitations, exceptions and special rules hereinafter. stated: 

A. the driver of a vehicle overtaking another vehicle proceeding in the same direction shall 
pass to the left thereof at a safe distance and shall not again drive to the right. side of the roadway 
until safely clear of the overtaken vehicle; and ) 

B., except when overtaking and passing on the right. is permitted, the driver of an overtaken 
vehicle shall give way to the right in favor of the overtaking vehicle on audible signal and shall not 
increase the speed of his vehicle until completely passed by the overtaking vehicle. 


History: 1953 Comp., § 64-7-310, enacted by Laws attempt to pass on left of another vehicle so proceeding, 


1978, ch. 35, § 414. 27 A.L.R.2d 317. 
Cross references. — For the penalty assessment for Reciprocal rights, duties and liabilities where driver of 
violation, see 66-8-116 NMSA 1978. | motor vehicle attempts to pass on right of other motor ve- 


hicle proceeding in same direction, 38 A.L.R.2d 114. 
Proximate cause as question for jury where motor ve- 
hicle driver, passing on left of other vehicle proceeding in 


ANNOTATIONS 


Left 1 truck not t h h 
eee ce AG arate Ree ne lee hed a same direction, cuts back to the right, 48 A.L.R.2d 232. 
turn and veered to the right, then suddenly signaled for Duty and liability of overtaken. driver with respect to 
a left turn and went from the right to the left side of the adjusting speed to that of passing) vehicle, 91 A.L.R.2d 


road, thereby creating a sudden emergency which truck 1260. 
driver in left lane could not reasonably avoid, truck driver Duty and liability with respect to giving audible signal 
exercised ordinary care in the circumstances and did not when driver's view ahead is obstructed at curve or hill, 16 


A.L.R:3d.897. 
violate any statutory or customary rule of the road, so as 
to proximately contribute to the accident. Watts v, Roberts, Duty and liability with respect to giving - audible signal 


82 F2 5 re) before passing, 22 A.L.R.3d 325. | 
: rah ae ee Bae J.S. Ee —_7A Am. -60A.C.,J.S. Motor Vehicles §§ 324 to 326; 61A°C.JiS. Mo- 
Jur. 2d Automobiles and Highway Traffic §§ 262, 859. tpn gltiches!s Saas 


Rights and liabilities as between drivers of motor ve- 
hicles proceeding in same direction, where one or both 


66-7-311. When overtaking on the right is permitted. 


A. The driver of a vehicle may overtake and pass upon the right of another vehicle foal under 
the following conditions: 

»(1) | when-the vehicle overtaken is making or about to make a left turn; , 

(2) upon a street or highway with unobstructed pavement not occupied by parked Lye 
of sufficient width for two or more lines of moving vehicles i in each direction; or — 

(3) upon a one-way street, or upon any roadway on which traffic is restricted to one direc- 
tion of movement, where the roadway is free from obstructions and of sufficient width for two or 
more lines of moving vehicles. 

B. The driver of a vehicle may overtake and pass another vehicle upon the right. only under 
conditions permitting such movement in safety. In no event shall such movement be made by driv- 
ing off the pavement or main- -traveled portion of the pros dweay. 


Mista 1953 Comp. ” § 64-7-311, enacted by Laws Am. Jur. 2d, At R. and C.J.S. references. — 7A Am. 


1978, ch. 35, § 415. ‘Jur, 2d Automobilés and Highway Traffic § 265. 
Cross references. — For the penalty assessment fot ' Reciprocal rights, duties, and liabilities where driver of 
violation, see 66-8-116 NMSA 1978. ,,. motor vehicle attempts to pass on right of another vehicle 


proceeding in the same direction, 38 A.L.R.2d 114. 


ANNOTATIONS Liability for accident arising from failure of motorist to 
Since highway was four lanes, overtaking and give signal for left turn at intersection as against motor 
passing on right was permissible. Sapp v. Atlas Bldg. vehicle proceeding in'same direction, 39 A.L.R.2d 15. 
Prods. Co., 1957-NMSC-021, 62 N.M, 239, 308 P.2d 213, _ Failure of motorist to give'signal for left:turn:between 
Passing on right within flashing yellow intersec- intersections, liability for accident ,arising from, 39 
tion is negligence question for jury. Butcher v. Safeway A.L.R.2d 103. 


Stores, Inc., 1967-NMCA-029, 78 N.M. 593, 435 P.2d 212. 
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66-7-312 TRAFFIC LAWS; SIGNS, SIGNALS AND MARKINGS; ACCIDENTS 66-7-313 


What amounts to reckless driving of motor vehicle within Automobiles: liability: for U-turn collisions, 53 
statute making such a criminal offense, 52 A.L.R.2d 1337. A.L.R.4th 849, 

Construction, applicability, and effect of traffic regu- '60A C.J.S. Motor Vehicles § 326; 61A CJ. S. Motor Ve- 
lation prohibiting vehicles from passing one another at hicles § 686. 


street or highway intersection, 53 A.L.R.2d 850. 


7 66-7-312. Limitations on overtaking on the left. 


No vehicle shall be driven to the left side of the center of the roadway in overtaking and passing 
another vehicle proceeding in the same direction unless.such left side is clearly visible and free of 
oncoming traffic for a sufficient distance ahead to permit such overtaking and passing to be com- 
pletely made without interfering with the safe operation of any vehicle approaching from the op- 
posite direction or any vehicle overtaken. In every event the overtaking vehicle must return to the 
right-hand side of the roadway before coming within one hundred feet of any vehicle approaching 
from the opposite direction. | 


History: 1953 Comp., § 64-7-312, enacted by Laws approaching a curve was the proximate cause. of the col- 
1978, ch. 35, § 416. lision.. Wilsey-Bennett Trucking Co. v, Frost, 275 F.2d 144 
Crone references. — For the penalty assessment for (10th Cir. 1960). 
violation, see 66-8-116 NMSA 1978. Am. Jur. 2d, A.L.R. and C.J.S. references. — Rights 
and liabilities as between drivers of motor vehicles pro- 
ANNOTATIONS ceeding in same direction, where one or both attempt to 
Passing on hill approaching sharp curve consti- pass on left of another vehicle so proceeding, 27 A.L,R.2d 
tutes negligence per se. — Where a violation of these 317, late of f ay tas nit 
provisions constitutes negligent conduct per se, in an ac- Reciprocal rights, duties and liabilities where driver of 
tion for damages and where third truck attempting to motor vehicle attempts to pass on right of other motor ve- 
pass on sharp curve caused collision between two other hicle proceeding in same direction, 38 A.L.R.2d 114. 
trucks, the fact that the third truck did not actually col- _ Construction, applicability and effect of traffic regula- 
lide with either of the vehicles or that the driver did not tion prohibiting vehicles from passing, one another at 
know that a collision had occurred would be immaterial street or highway intersection, 53 A.L.R.2d 850. 
if his negligence in passing a vehicle on a hill and when 60A C.J.S. Motor Vehicles § 326. 


66-7 3 13. Hikihion limitations o on driving to left of center 
of roadway. 


A. No vehicle shall at any time be driven to the left side of the road weet under the following 
conditions: 

(1). when approaching the crest of a grade or upon a curve in the highway where the driv- 
er's view is obstructed within such distance as to create a hazard in the event another vehicle 
might approach from the opposite direction; 

(2) when approaching within one hundred feet of or traversing any settareien or railroad 
grade crossing; or 

(3) when the view is obstructed upon approaching within one hundred feet of any bridge, 
viaduct or tunnel. 

B. . The foregoing limitations shall not apply upon .a one-way roadway. 


eriatois 1953 Comp., § 64-7-313, enacted by Laws approaching a curve was the proximate cause of the col- 


1978, ch. 35, § 417. lision. Wilsey-Bennett Trucking Co. v, Frost, 275 F.2d 144 
Cross references. — For the penalty assessment for (10th Cir.1960), 

violation, see 66-8-116 NMSA 1978, Some passing bans not. applicable to private 

roads. — Where roadway was shown not to be a public 

ANNOTATIONS road, then the statutory ban on passing other vehicles 


within 100 feet of an intersection of two roads did not ap- 
ply. Moore v. Armstrong, 1960-NMSC-098, 67 N.M. 350, 
355 P.2d 284. 


Passing on hill approaching dhacy curve consti- 
tutes negligence per se, — Where a violation of these 
provisions constitutes negligent conduct per se, in an ac- , f id d 
tion for damages and where third truck attempting to “Custom and usage right-of-way evi ein ad- 
pass on sharp curve caused collision between two other mitted for private road accidents. Irwin v. Graham, 
trucks, the fact that the third truck did not actually col- 1956-NMSC-114, 62 N.M. 72, 804 P.ad es N 
lide with either of the vehicles or that the driver did not ; Am. Jur, 2d, ALR. and C.J.S. references. — Neg- 
know that a collision had occurred would be immaterial ligence of motorist as to injury or damage occasioned in 


p Ls : : : ‘ : avoiding collision with vehicle approaching in wrong lane, 
if his negligence in passing a vehicle on a hill and when 47 A.L.R.2d 119. 
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66-7-314 MOTOR VEHICLES 66-7-315 


Construction and application of statutes regulating or Duty and liability with respect to giving audible signal 
forbidding passing on hill by vehicle, 60 A.L.R.2d 211. where driver's view ahead is obstructed at curve or hill, 16 
What is a street or highway intersection within san A.L.R.3d 897. 
rules, 7 A.L.R.3d 1204. 60A C.J.S. Motor. Vehicles § 268. 


66-7-314. Movement of hazardous vehicle; escort may be required. 


When, in the judgment of the New Mexico state police division of the Cp mre of public safety 
or local authorities with respect to highways under their jurisdiction, the movement of any vehicle 
is deemed a hazard to traffic upon a highway over which the vehicle is to travel, the granting of 
permission for the movement of the vehicle may be conditioned upon a special escort accompany- 
ing the hazardous vehicle. 


History: 1953 Comp., § 64-7-314, enacted by Laws The 1988 amendment, effective July 1, 1988, made a 
1978, ch. 35, § 418; 1988, ch. 14, § 7; 2007, ch. 209, § 7; minor stylistic change in Subsection A and, in Subsection 
2015, ch. 3, § 35. B, substituted "three hundred dollars ($300)" for "fifty 

Cross references. — For movement of vehicles or loads dollars ($50)" and "New Mexico state police division" for 
of excessive size and weight, see 66-7-413 NMSA 1978. "state police". 

The 2015 amendment, effective July 1, 2015, provided 
the New Mexico state police division of the department ANNOTATIONS 


of public safety with the ‘authority over the movement of 


Privat t service may b d. — If a load i 
hazardous vehicles; after "judgment of the", deleted "mo- FC 4 ORiay. LAASAAPTE ORAM. ehrarer. 


ees > Torys 20 feet wide or over (a house), the option lies with the divi- 
tor transportation" and added "New Mexico state police". sion to allow the carrier to furnish his own escort, as op- 


The 2007 amendment, effective July 1, 2007, elimi- posed to a police escort, such as that provided by a private 
nated the requirement that the chief of the state police business escort service. 1972 Op. Att'y Gen. No. 72-21. 
furnish a police escort during the movement of a hazard- 


ous vehicle. 


66-7-315. No-passing zones. 


A. The state transportation commission and local authorities may determine those portions 
of any highway under their respective jurisdictions where overtaking and passing or driving on 
the left of the roadway would be especially hazardous and may, by appropriate signs or markings 
on the roadway, indicate the beginning and end of such zones. When the signs or markings are in 
place and clearly visible to an ordinarily observant person, every driver of a vehicle shall obey the 
directions of the signs or markings. 

B. Where signs or markings are in place to define a no-passing zone as set forth in Subsection 
A of this section, no driver shall at any time drive on the left side of the roadway within the no- 
passing zone or on the left side of any pavement striping designed to mark the no- passing zone 
throughout its length. 

C. This section does not apply under the conditions described in Palerapli (2) of Subsection 
A of Section 66-7-308 NMSA 1978 or to the driver of a vehicle turning left into or from an alley, 
private road or driveway. 


History: 1953 Comp., § 64-7-315, enacted by. Laws ordinarily observant man, then the defendant was guilty of 
1978, ch. 35, § 419; 2003, ch. 142, § 17. negligence per se. Maestas v. Christmas, 1958-NMSC-021, 

Cross references. — For the penalty assessment for 63 N.M. 447, 321 P.2d 631, 
violation, see 66-8-116 NMSA 1978. Section not lesser included offense of reckless 

The 2003 amendment, effective July 1, 2003, substi- driving or vehicular homicide. — Section 64-18-14, 
tuted "transportation commission" for "highway commis- 1953 Comp. (similar to this section), is not a lesser included 
sion" in Subsection A; and substituted "Paragraph (2) of offense of Sections 64-22-1 to 64-22-3, 1953 Comp. (similar 
Subsection A of Section 66-7-308 NMSA 1978" for "Sec- to 66-8-101 and 66-8-113 NMSA 1978, respectively). State 
tion 64-7-308A(2) NMSA 1953" in Subsection C. v. Villa, 1973-NMCA-125, 85 N.M. 537, 514 P.2d 56. 


No-passing zone regulations effective without 


ANNOTATIONS filing where defendant admitted understanding. — 

Negligence per se to change lanes in marked no- Rules and regulations of state highway department (now 
passing zone, — Where the defendant had turned from department of transportation) regarding no-passing zones 
the right driving lane of the highway over into the left were effective although not filed with supreme court li- 
driving lane at a place which was marked by appropriate brary as required by former Section 4-10-13 1953 Comp. 
markings by the New Mexico state highway department et seq. (now Section 14-4-5 NMSA 1978), where defendant 
(now department of transportation) to,indicate there was admitted that he understood the significance of yellow 
a no-passing zone, and such markings were visible to an barrier lines and that they designated no-passing zones. 
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66-7-316 TRAFFIC LAWS; SIGNS, SIGNALS AND MARKINGS; ACCIDENTS 66-7-317 


Maestas v. Christmas, 1958-NMSC-021, 63 N.M. 447,321 a yellow line in that lane, then he has violated the provi- 

P.2d 631. sion. He has placed himself in a position on the highway 
Crossing over yellow line bleced driver in haz- which has been determined to be hazardous. 1955-56 Op. 

ardous position, — If from the point where a motorist Att'y Gen. No. 55-6297. 

passes into the left side of the highway the yellow line can Am, Jur, 2d, A.L.R. and C.J.S. references. — 60 

be seen on the right hand side of the road, then if thereaf- C.J.S. Motor Vehicles § 16. 


ter before crossing over to his proper lane there appears 


66-7-316. One-way roadways and rotary traffic islands. 


A. The state transportation commission may designate any highway or any separate roadway 
under its jurisdiction for one-way traffic and shall erect appropriate signs giving notice of that 
designation. 

B. Upon a roadway designated and signposted for one-way traffic, a vehicle shall be driven only 
in the direction designated. 

C. Avehicle passing around a rotary traffic island shall be driven only to the right of the island. 


Saanitt aa Comp., § 64-7-316, enacted by Laws ANNOTATIONS 
1978, ch. 35, § 420; 2003, ch. 142, § 18. 

Cross references, — For the penalty assessment for Am. Jur, 2d, A.L.R, and C.J.S. references, — 7A Am. 
violation, see 66-8-116 NMSA 1978. Jur. 2d Automobiles and Highway Traffic § 217, 

The 2003 amendment, effective July 1, 2003, substi- Duty and liability of vehicle driver approaching inter- 
tuted "transportation commission" for "highway commis- section of one-way street with other street, 62 A.L.R.2d 
sion” in Subsection A, 275. 


60 C,.J.S. Motor Vehicles § 33. 


66-7-317. Driving on roadways laned for traffic. 


Whenever any roadway has been divided into two or more clearly marked lanes for traffic the 
following rules in addition to all others consistent herewith shall apply::: 

A. avehicle shall be driven as nearly as practicable entirely within a single lane and shall not 
be moved from such lane until the driver has first ascertained that such movement can be made 
with safety; 

B. upon a roadway which is divided into three lanes a vehicle shall not be driven in the 
center lane except when overtaking a [and] passing another vehicle where the roadway is 
clearly visible and such center lane is clear of traffic within a safe distance, or in preparation 
for a left turn or where such center lane is at the time allocated exclusively to traffic moving 
in the direction the vehicle is proceeding and is signposted to given [give] notice of such alloca- 
tion; and 

C. official signs may be erected directing slow-moving traffic to use a designated lane or desig- 
nating those lanes to be used by traffic moving in a particular direction regardless of the center of 
the roadway and drivers of vehicles shall obey the directions of every such sign. 


History: 1953 Comp., § 64-7-317, enacted by Laws stopped defendant's vehicle after defendant's left tires 
1978, ch. 35, § 421. touched the yellow shoulder line of the left passing lane 
Bracketed material. — The bracketed material was while attempting to pass two semi-trucks that were 
inserted by the compiler and is not part of the law. in the right lane of the highway, the evidence was suf- 
Cross references. — For the penalty assessment for ficient for the fact-finder to determine that defendant 
violation, see 66-8-116 NMSA 1978. safely maintained her lane of travel as nearly as prac- 
ANNOTATIONS ticable, and therefore the district court did not err in 


finding that defendant's single, momentary touching 
of the shoulder line did not constitute a violation of 
66-7-317(A) NMSA 1978. State v. Siqueiros-Valenzuela, 
2017-NMCA-074, cert. denied. 

Reasonable suspicion to stop defendant. — Where 
police officer made a traffic stop of defendant's vehicle 
after witnessing defendant, while driving on interstate 


“As nearly as practicable” interpreted. — The stat- 
ute requires a driver to maintain his or her vehicle in a 
single lane, as closely as feasible, by utilizing good judg- 
ment and taking into account the safety considerations of 
a particular situation, and a determination of whether a 
driver has driven as nearly as practicable within a single : ; : 
lane requires a fact-specific inquiry into the particular cir- 25 in Las Cruces, New Mexico, straddle the dotted line 
cumstances present during the incident in question. State separating the right lane of the interstate from the Dona 
v. Siqueiros- Valenzuela, 2017-NMCA-074, cert. denied. Ana exit lane with about a quarter of the width of defen- 

Defendant safely maintained her lane of travel dant's vehicle over the dotted line, the officer had reason- 
as nearly as practicable. — Where police. officer able suspicion, under the totality of the circumstances, 
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to believe that defendant violated this section, because Actual disruption is not an element of the offense. 
the video evidence demonstrated that defendant failed — Actual disruption of traffic is not required to establish a 
to maintain the traffic lane and: there were no weather violation of this section which prohibits unsafe lane changes, 
conditions or road obstructions that:would have required United States v. Vance, 893 F.3d 763 (10th Cir. 2018). 
defendant to straddle the dotted line between the exit and A reasonable officer could believe defendant 
the right lane of the interstate. United States'v. Cruz, 338 failed to ascertain safety of lane change. — Where 
F.Supp.3d 1235 (D. N.M, 2018), a law enforcement officer stopped defendant on a three- 
Provision does not apply to one-car accident. — lane highway after observing defendant “dart” from the 
The legislature did not explicitly state whom it sought to left lane to the right lane without pausing in the center 
protect in Sections 64-18-8, 1953.Comp. (similar to Sec- lane, and where. there was another vehicle in the center 
tion 66-7-307 NMSA 1978) and 64-18-16, 1953 Comp. lane which blocked defendant's view of the right lane, the 
(similar to this section); it is doubtful that the provision district court did not err in denying defendant's motion 
could have been intended by the legislature to apply to a to suppress evidence of the traffic stop, because actual 
one-car accident of unknown cause in'which driver and disruption of traffic is not required to establish a viola- 
passenger were killed (regardless of the fact that evidence tion of this section, and it was reasonable for the officer to 
showed the car crossed into the left-hand lane before its _believe that defendant could not have adequately deter- 
final plunge). The district court properly refused to submit mined whether his lane change could be made with safety. 
a negligence per se instruction based on these provisions United States v. Vance, 893: F.3d 763 (10th Cir. 2018), 
to. the jury, Archibeque v. Homrich, 1975-NMSC-066, 88. Crossing center line is not a per se traffic viola- 
N.M. 527, 548 P.2d 820. tion under New Mexico traffic laws. If the movement can 
Person travelling upon multi-lane roadway has be made with safety it is not unlawful. United States v. 
right to assume, in the absence of indication to the con- Borcich, 460 F.2d 1391 (10th Cir, 1972). 
trary, that a fellow motorist will continue in his lane of Lane change instruction improper if no évidiitide 
travel. Aragon v. Speelman, 197 1-NMCA- 161, 83 N.M., of unsafety, — Where there was no evidence that de- 
285, 491 P.2d 173. fendant automobile driver who struck child on bicycle on 
Before lane change driver must ascertain safety divided four-lane highway could not safely switch from 
of such move. — Before a motorist travelling on a multi- outside to unobstructed inside lane 200 to 300 yards from 
lane highway changes lanes he must first ascertain if he decedent when driver observed decedent in outside lane, 
can do so safely without endangering following or ap- instruction of change of lane raised false issue. Aragon v. 
proaching traffic. Aragon v. Speelman, 1971-NMCA-161, Speelman, 1971-NMCA-161, 83 N.M. 285, 491 P.2d 173. 
83 N.M. 285, 491 P.2d 173. Am. Jur. 2d, A.L.R. and C.J.S. references. — eae 


C.J.S. Motor Véhivles § 274. 


66-7-318. Following too closely. 


A. The driver of a motor vehicle shall not follow another vehicle more closely than is reason- 
able and prudent, having due regard for the speed of the vehicles and the traffic upon and the 
condition of the highway. 

B. The driver of any motor truck or motor vehicle drawing another vehicle when traveling 
upon a roadway outside of a business or residence district shall not follow another motor truck or 
motor vehicle drawing another vehicle within three hundred feet, except that this shall not pre- 
vent a motor truck or motor vehicle drawing another vehicle from overtaking and passing any | like 
vehicle or other vehicle. 

C. Motor vehicles being driven upon any roadway outside of a business or residence district 
in a caravan or motorcade, whether or not towing other vehicles, shall not follow the preceding 
vehicle closer than three hundred feet. This provision shall not apply to: 

(1) funeral processions nor shall it apply within or outside of a business or residence dis- 
trict to motor vehicle escort vehicles of a motor vehicle escort service, which may, if necessary. to 
maintain the continuity of the escorted unit or units, precede or follow at a distance closer than 
three hundred feet to the escorted unit or units; or 

(2) avehicle that is part of a driver-assisted platoon and that is not the 1euePe motor paHiat, 


History: 1941 Comp., § 68-2417, enacted by Laws ANNOTATIONS 
19538, ch. 189, § 72; 1953 Comp., § 64-18-17; Laws 1971, : : ; 4 as 
ch, 255, § 2; recompiled as 1958 Comp., § 64-7-318, by Violation is proper question for jury. — Violations 
Laws 1978, ch. 35, § 422; 2021, ch. 114, § 6. of Sections 64-18-4, 1953 Comp. (similar to Section 66-7- 
The 2021 amendment, effective July 1, 2022, provided 805 NMSA 1978) (driving so slow as to impede traffic), 
an additional exception to the provision prohibiting driv- 64-18-49, 1953 Comp. (similar to Section 66-7-349 NMSA 
ers from following other vehicles too closely; and added 1978) (stopping on ‘a highway) and Subsection A of this 
Paragraph (2). see NETL atlas closely), which ca shee for i 
Cross references. — For the definitions of "business ape tones psa ge Sei “4 tM Ma age tn ME GT ig 
district: and "residence district", see 66-1-4,2 and 66-1- chuleta v, Johnston, 1971-NMCA-158, 83 N.M. 380, 492 
4.15 NMSA 1978, respectively. P.2d 997, cert. denied, 83 N.M, 879, 492 P.2d 996. , 
For the penalty assessment for violation, see 66-8-116 Violation is negligence per se, — Where an ordi- 
NMSA 1978. , iy nance, in force at the time of a collision, is substantially 


the same as Subsection A of this section, and there is 
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substantial evidence of its violation, it is error not to in- intoxication obtained after the stop, claiming that 66-7- 
struct the jury that violation of the ordinance constitutes 318 NMSA 1978 is unconstitutionally vague and that the 
negligence per se, or as a matter of law. Rogers v. Thomas, officer therefore lacked reasonable suspicion to stop his ve- 
1970-NMCA-089, 81 N.M. 723, 472 P.2d 986. : hicle, the district court did not err in denying defendant’s 
The fact that defendant rear-ended the plaintiffs’ ve- motion to suppress, because the “reasonable and prudent” 
hicle, while being aware of the busy traffic conditions, standard provided in this section provides adequate no- 
with the sun in his eyes, was strong evidence that he fol- tice to drivers of what driving behavior is proscribed by 
lowed another vehicle more closely than was reasonable the statute and does not invite ad hoc application or in- 
and prudent, in violation of this section which constituted consistent enforcement. State v. Chavez, 2018-NMCA-056, 
negligence per se. Lozoya v. Sanchez; 2003-NMSC-009, Am, Jur. 2d, A.L.R. and C.J.S, references. — 7A Am. 
133 N.M. 579, 66 P.3d 948, abrogated Heath v. La Mariana Jur. 2d Automobiles and Highway Traffic § 261. 
Apartments, 2008-NMSC-017, 143 N.M. 657, 180 P.3d 664. ’ Liability for injury or damages resulting from operation 
Section not unconstitutionally vague. — Where of vehicle in funeral procession or in procession, which is 
defendant was charged with DWI after his vehicle was claimed to have special status, 52 A.L.R. 5th 155. 


stopped for following too closely behind another vehicle, 60A C.J.S, Motor Vehicles §§ 323(2), 326. 
and where defendant moved to suppress evidence of 


66-7-319. Driving on divided highways. 


Whenever any highway has been divided into two roadways by leaving an intervening space or 
by a physical barrier or clearly indicated dividing section so constructed as to impede vehicular 
traffic, every vehicle shall be driven only upon the right-hand roadway and no vehicle shall be 
driven over, across or within any such dividing space, barrier or section, except through an opening 
in such physical barrier or dividing section or space or at a crossover or intersection established 
by public authority. 


History: 1941 Comp., § 68-2418, enacted by Laws had crossed any intervening space, physical barrier or di- 
1953, ch. 139, § 73; 1953 Comp., § 64-18-18; recom- viding section of the roadway, her mere intention to cross 
piled as 1953 Comp., § 64-7-319, by Laws 1978, ch. the dividing line, even if such a crossing-would violate this 
35, § 423. section, does not constitute a violation of it. Certainly neg- 

Cross references, — For the penalty assessment for ligence cannot be predicated upon a mere intention to do 
violation, see 66-8-116 NMSA 1978. a prohibited act. McKeough v. Ryan, 1968-NMSC-150, 79 


N.M. 520, 445 P.2d 585. 

"Working on highway" exemption strictly con- 
strued. — The provisions of Section 64-15-4, 1953 Comp, 
(similar to Section 66-7-5 NMSA 1978) creating the ex- 
emption for work on the highway should be strictly con- 


ANNOTATIONS 


Not lack of care if in proper lane. — Truck driver 
in west northbound lane of four-lane divided highway was 
proceeding in compliance with this section; he was in a lane 


where he had a right to be. He, therefore, cannot be held li- strued and the right of the defendant to the benefits of the 
able for lack of ordinary care, even though his truck blocked exemption must be clear and unmistakable. Sturgeon v, 
the view of the truck beside his. Butcher v. Safeway Stores, Clark, 1961-NMSC-125, 69 N.M. 182, 364 P.2d 757, ; 

Inc., 1967-NMCA-029, 78 N.M. 593, 435 P.2d 212. Sufficient evidence of offense. — Where the evi- 


dence showed that defendant drove defendant's vehicle 
across the median separating the easterly and westerly 
highways of an interstate highway at.a point where there 
was no authorized crossover or intersection and defen- 
dant stated that defendant knew that defendant was not 
supposed to cross the median, the evidence was sufficient 


Accident not unavoidable where obstruction seen 
moments before. — The presence of an island dividing 
traffic to right and left in a roadway traveled moments 
before when proceeding in the opposite direction contro- 
verted defendant's argument that he was so surprised 


by the sudden appearance and unanticipated presence 
of the island and divided roadway as to make what fol- to support defendant's conviction of unlawful driving on a 
lowed an unavoidable accident. Baros v. Kazmierczwk, divided highway. State v, Baldwin, 2001-NMCA-063, 130 


1961-NMSC-055, 68 N.M, 421, 362 P.2d 798, N.M. 705, 30 P.3d 394. 
Negligence not predicated upon mere intent to Am. Jur. 2d, A.L.R. and C.J.S. references. —7A Am. 


violate section. — Where it is undisputed that the plain- Jur. 2d Automobiles and Highway Traffic § 260. 
tiff's car was standing still in her right-hand roadway and 60A C.J.S, Motor Vehicles § 278. 
that at the time of the collision no part of her automobile 


66-7-320. Restricted access. 


No person shall drive a vehicle onto or from any controlled-access roadway except at such en- 
trances and exits as are established by public authority. 


History: 1941 Comp., § 68-2419, enacted by Laws For the penalty assessment for violation, see 66-8-116 
1958, ch. 189, § 74; 1953 Comp., § 64-18-19; recom- NMSA 1978. 
piled as 1958 Comp., § 64-7-320, by Laws 1978, ch. For the unlawful use of Spodrabedaaicods facilities, see 
35, § 424. 67-11-10 NMSA 1978. 


Cross references. — For the definition of "controlled- 
access highway", see 66-1-4.8 NMSA 1978. 
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66-7-321. Restrictions on use of controlled-access roadway. 


A. The state transportation commission, by resolution or order entered in its minutes, and lo- 
cal authorities, by ordinance, may regulate or prohibit the use of any controlled-access roadway 
within their respective jurisdictions by any class or kind us traffic that is found to be incompatible 


with the normal and safe movement of traffic. 


B. The state transportation commission or the local authority adopting any such prohibition 
shall erect and maintain official traffic-control devices on the controlled-access roadway on which 
the prohibitions are applicable, and, when in place, no person shall disobey the restrictions stated 


on the devices. 


History: 1941 Comp., § 68-2420, enacted by Laws 
1953, ch. 189, § 75; 1953 Comp., § 64-18-20; Laws 1969, 
ch. 169, § 7; recompiled as 1953 Comp., § 64-7-321, by 
Laws 1978, ch. 35, § 425; 20038, ch. 142, § 19. 

Cross references. — For the penalty assessment for 
violation, see 66-8-116 NMSA 1978. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "transportation.commission" for "highway commis- 
sion". 


ANNOTATIONS 


Commission may also prevent passing across 
or through right-of-way. — The commission has the 
power, by duly passed resolution, to prohibit animals from 
passing across, along, over or through the right-of-way of a 
public controlled access highway within the state. 1959-60 
Op. Att'y Gen. No, 60-226. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Motor- 
ist's liability for collision at intersection of ordinary and 
arterial highways as affected by absence, displacement 
or malfunctioning of stop sts or a traffic signal, 74 
A.L.R.2d 242. 


Commission has power to prohibit ridden or 
herded animals on controlled-access highways by a duly 
passed resolution. 1959-60 Op. Att'y Gen. No. 60-226, 


66-7-322. Required position and method of turning at intersections. 


The driver of a vehicle intending to turn at an intersection shall do so as follows: 

A. both the approach for a right turn and a right turn shall be made as close as practicable to 
the right-hand curb or edge of the roadway; 

B. at any intersection where traffic is permitted to move in both cack aa on each roadway 
entering the intersection, an approach for a left turn, except:where left-turn provisions are made, 
shall be made in that portion of the right half of the roadway nearest the center line thereof and 
by passing to the right of such center line where it enters the intersection and after entering the 
intersection the left turn shall be made so as to leave the intersection to the right of the center line 
of the roadway being entered. Whenever practicable the left turn shall be made in that portion of 
the intersection to the left of the center of the intersection; 

C.. upon a roadway with two or more lanes for through traffic in each direction, where a deriter 
lane has. been. provided by distinctive pavement markings for the use of vehicles turning left from 
both directions, no vehicle shall turn left from:any other lane. A vehicle shall not be driven in this 
center lane for the purpose of overtaking or passing another vehicle proceeding in the same direc- 
tion. Any maneuver other than a left turn from this center lane will be deemed a violation of this — 
section; 

D, at any intersection where traffic is restricted to one direction on one or more of the bp 
ways, the driver of a vehicle intending to turn left at any such intersection shall approach the 
intersection in the extreme left-hand lane lawfully available to traffic moving in the direction of 
travel of such vehicle and after entering the intersection the left turn shall be made so as to leave 
the intersection, as nearly as practicable, in the left-hand lane lawfully available to traffic moving 
in such direction upon the roadway being entered; and 

EK. local authorities in their respective jurisdictions may cause markers, buttons or. signs to be 
placed within or adjacent to intersections and thereby require and direct that a different course 
from that specified in this section be traveled by vehicles turning at an intersection, and when 
markers, buttons or signs are so placed:no driver of a vehicle shall turn a vehicle at an intersection 
other than as directed and required by the markers, buttons or signs. 


ae 108, § 1; recompiled as 1953 Comp., § 64-7-322, by 
Laws 1978, ch. 35, § 426. 


History: 1941 Comp., § 68-2421, enacted by Laws 
1953, ch. 139, § 76; 1953 Comp., § 64-18-21; Laws 1965, 
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Cross references. — For the:penalty assessment for 
violation, see 66-8-116 NMSA\1978. ) 


ANNOTATIONS, 


Left turns. — Subsection B of Section 66-7-322 
NMSA 1978 does not specify a particular lane that a 


TRAFFIC LAWS; SIGNS, SIGNALS AND MARKINGS; ACCIDENTS 


driver, who makes a left turn, must end up in once the » 


turn is completed and permits the driver discretion to 


choose a lane after completion of a turn. State v, Almeida, 
2011-NMCA-050, 149 N.M. 651, 253 P.3d 941, cert, denied, 
2011-NMCERT-005, 150 N.M. 666; 265 P.3d 717. ° 

Where defendant was stopped: by police for mak- 


ing a left turn without.ending up in the left most lane . 


of the roadway. defendant turned into, the traffic stop 


was without'a reasonable basis in law. ‘State v, Almeida,’ 


2011-NMCA-050, 149 N.M. 651, 253 P.3d 941, cert. denied, 
2011-NMCERT- 005, 150.N.M. 666, 265 P.3d 717... ; 

Subsection D was not intended to apply to colli- 
sion between two vehicles where both are making a 
left: turn, one following the other, and therefore was not 
applicable to the question. of contributory negligence in 
such a situation. Kight v. Butscher, 1977-NMCA-037, 90 
N.M. 386, 564 P.2d 189, cert. denied, 90 N.M. 636, 567 P.2d 
485. 

Right to assume obedience to laws, — A motorcycle 
rider has a right to assume that an approaching automo- 
bile will obey the law in making a left turn. Greenfield v, 
Bruskas, 1937-NMSC-028, 41 N.M. 346, 68 P.2d 921. 

Driver was negligent per se in making right turn, 
since the right turn was not made as near.as practicable 
to the right hand curb or edge of the highway. Sapp v. At- 
las Bldg. Prods. Co., 1957-NMSC-021, 62 N, M. 239, 308 
P.2d 213. 

Failure to yield right-of-way to oncoming traf- 
fic negligence per se. — Where appellees' vehicle was 
some 40 to 50 feet east of the intersection, traveling 25 
to 30 miles per hour, as the left turn was started, appel- 
lant was legally bound to look and see westbound traffic 
so near the intersection and yield the right-of-way. She ad- 
mittedly failed to do so, and a violation of these statutory 


66-7-324 


standards of conduct was negligence per se. Danz v. Ken- 
non, 1957-NMSC-090, 63 N.M. 274, 317 P.2d 321. 
Violation of this and other provisions negligence 
per se. — An automobile driver who turned left at a 
street intersection and failed to pass the center of the in- 
tersection before turning, and failed to look to see if she 
could.turn, across the lane of traffic with safety, violated 
various traffic control provisions and was negligent per 
se. Her negligence was the proximate cause of a collision. 
Greenfield v. Bruskas, 1937- NMSC-028, 41 NI 346; 68 
P.2d 921, 

Am. Jur, 2d, A.L.R. and C.J.S. references; — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 256, 257, 259. 

- Sudden or unsignaled stop or slowing ‘of oe vehicle 


‘sas negligence, 29 A.L.R.2d 5, 


Duty of motor vehicle: driver anproaghing plage where 


"children are playing or gathered, 30.A.L.R.2d 5. 


Liability for accident arising from failure of motorist to 

give signal for left turn at intersection as against motor 
vehicle. proceeding in same direction, 39 A.L.R,2d 15. 

Liability for accident arising from failure of motorist to 
give signal for left turn at intersection, as against oncom- 
ing or intercepting motor vehicle, 39'A.L.R.2d 65, 

Failure of motorist to give signal for left turn between 
intersections, liability for accident arising from, 39 
A.L.R.2d 103. ’ 

What amounts to reckless driving of motor vehi- 
cle within statute making such a criminal offense, 52 
A.L.R.2d 1387. 

What is street or. highway intersection within traffic 
rules, 7 A.L.R.3d 1204. 

Liability of motorist who left key in ignition for dam- 
age or injury caused by stranger operating the vehicle, 45 
A.L.R.3d 787. 

Liability arising from collision of automobile making U- 
turn and another vehicle; 53 A.L.R.4th 849. 

Liability for personalinjury or property damage caused 
by unauthorized use of automobile which has been parked 
with keys removed from ignition, 70 A.L.R.4th 276. 

60A C.J.S; Motor Vehicles §§ 865 to 368. 


66-7-323. Turning on curve or crest or [of] grade prohibited. 


No vehicle shall be turned so as to proceed in the opposite direction upon any curve, or upon the 
approach to, or near the crest of a grade, where such vehicle cannot be seen by the driver of any 
other vehicle approaching from either A ware within one thousand feet. 


History: 1953 Comp., § 64-7-323, enacted ey Laws 
1978, ch. 35, § 427. 

Bracketed material, — The bracketed material in the 
catchline was inserted by the compiler and is not part of 
the law. 

Cross references. — For the penalty assessment for 
violation, see 66-8-116 NMSA 1978. 


dha 
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ANN OTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S, references. — 7A Am. 
Jur, 2d Automobiles and Highway Traffic § 259. 

Automobiles: liability for U-turn collisions, 
A.L.Ri4th 849, 

60A C.J.S. Motor Vehicles §§ 803(7), 367. 


53 


No person shall start a vehicle which is stopped, standing or parked unless and until such move- 


ment can be made with reasonable safety. 


History: 1941 Coty’; 3 68-2423, enacted by Laws 
1958, ch. 189, § 78; 1953 Comp., § 64-18-23; recom- 
piled as 1953 Comp., § ea by Laws 1978, ch. 
35, § 428. 

Cross references. — For the penalty assessment for 
violation, see 66-8-116 NMSA 1978: 
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Am. Jur. 2d, A.L.R. and C.J.S. references, — 7A Am. 
Jur. 2d Automobiles and Highway Traffic § 282. 

Liability of owner or operator of automobile for injury 
to one assisting in extricating or starting his stalled or 
ditched car, 3 A.L.R.3d 780. 
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Failure of motorist to cramp» wheels against curb or Contributory negligence as defense to action for injury 
turn them away from traffic, or to shut off engine, as caus- or damage caused by accidental starting up of parked mo- 
ing accidental starting up of panies, motor vehicle, 42 tor vehicle, 43 A.L.R.3d 930. 


A.I:R.3d 1283. 60A C.J. S. Motor Vehicles § 334. 


66-7-325. Turning movements and required signals. 


A. No person shall turn a vehicle at an intersection unless the vehicle is in proper position 
upon the roadway as required in Section 66-7-322 NMSA 1978, or turn a vehicle to enter a private 
road or driveway or otherwise turn a vehicle from a direct course or move right or left upon a road- 
way. unless and until such movement can be made with reasonable safety. No person shall so turn 
any vehicle without giving an appropriate signal in the manner hereinafter provided in the event 
any other traffic may be affected by such movement. 

B. A signal of intention to turn right or left when required shall be given continuously during 
not less than the last one hundred feet traveled by the vehicle before turning.. 

C. No person shall stop or suddenly decrease the speed of a-vehicle without first giving an ap- 
propriate signal in the manner provided herein to the driver of any vehicle immediately to the rear 
when there is opportunity to give such signal. 


History: 1958 Comp., § 64-7-825, enacted by Laws Turning without signaling negligence per se. — 
1978, ch. 35, § 429. If a truck was proven to be of a certain size, mechanical 
Cross references. — For the penalty assessment for turning signals would be required and their absence, or 
violation, see 66-8-116 NMSA 1978. nonuse, would be negligence per se from which liabil- 
ity could‘be found if this negligence was the proximate 
ANNOTATIONS cause of the accident. Mills v, Southwest Builders, Inc., 

Where police officer had objectively reasonable 1962-NMSC-115, 70 N.M. 407, 374 P.2d 289. 

and articulable suspicion that defendant violated Negligence per se not to yield right-of-way to on- 


coming traffic. — Where appellees' vehicle was some 40 
to 50 feet east of the intersection, traveling 25 to 30 miles 
per hour, as the left turn was started, appellant was le- 
gally bound to look and see westbound traffic so near the 


Subsection A of this section, and officer's testimony sup- 
ported district court's determination that his patrol car 
was affected by the lack of a signal on defendant's part, 
the court's: determination is supported by the record. 


United States v. Malouff, 114 Fed. Appx. 975 (10th Cir, intersection and yield the right-of-way. She admittedly 

2004). eal ie do » ch a Grae of these ee eaey stan- 
The phrase "may be affected". — The phrase "may ards of conauct was negligence per se, Vanz v, Mennon, 

be affected" means when there is a reasonable possibil- 1957-NMSC- -090, 63 N.M. 274, 317 P.2d 321. i 

ity that other traffic may be affected. The broad reach Negligence relied upon must be proximate cause 

and underlying policy of Section 66-7-325A NMSA 1978 of accident for liability to ensue even though the negli- 

dictate that the effect that one driver's movement may gence asserted is negligence as a matter of law for failure 


to comply with a statutory requirement. Turner v. McGee, 

’. .1961-NMSC-023, 68 N.M. 191, 360 P.2d 383, 
Whether person negligent for failing to look for 
fact finder. — Where the minds of reasonable men might 


have on another driver is not confined to the point in time 
when the actual, physical movement occurs. Rather, the 
effect also involves,a driver's decision-making process in 
the time leading up to the movement. State v. Hubble, 


2009-NMSC-014, 146 N.M. 70, 206 P.3d 579. differ as to whether the driver of a bakery truck was neg- 

Reasonable compliance with provision, — The evi- ligent in failing to look at the last moment before turning, 
dence that plaintiff stopped, looked and found cemetery the causal relationship ina "chain reaction" accident was 
road free of traffic for a distance of 300 feet before enter- clearly one for the determination of the fact finder, Brown 
ing it establishes reasonable compliance with Sections 64- v, Hayes, 1961-NMSC-095, 69 N.M. 24, 363 P.ad 632, 
18-24 and 64-18-30, 1953 Comp. (similar to this section Section instruction proper where nonsignaling 
and Section 66-7-331 NMSA 1978, respectively). Interna- car causes collision among others, — It was not er- 
tional Serv. Ins. v. Ortiz, 1965-NMSC-095, 75 N.M. 404, ror for the trial court to instruct the jury in the language 
405 P-2d 408. f of Section 64-18-24, 1953 Comp. (similar to this section), 

If person looks and does not see, reasonable infer- which requires the giving of a signal before stopping, de- 
ence follows that lights did not turn on, but quite the creasing the speed or turning right or left from a public 
contrary is true when the person who would have seen highway, where plaintiff motorist who had stopped his au- 
had he been looking testifies that he was not looking. tomobile in time to avoid striking a nonsignaling vehicle 
Turner v. McGee, 1961-NMSC-023, 68 N.M. 191, 360 P.2d was struck from rear by defendant; the court did not inter- 
383. ; ject a false issue into the case in that the lead car's failure 

Inability to stop not actionable when properly ex: to signal went to the issue of proximate cause with respect 
cused. — Car, which had signaled turn and was turning, to this lawsuit, and another instruction informed the jury 
was struck by defendant's car after it had come over a rise that a statutory violation must have been the proximate 
in the road from the opposite direction approximately 100 cause. Sandoval v. Cortez, 1975-NMCA-088, 88 N.M. 170, 
to 150 feet away. The defendant was traveling at a speed 538 P.2d 1192. 
of 50 m.p.h, and due to icy road conditions was unable to Am. Jur, 2d, A.L.R. and C.J.S. references. — 7A Am, 
stop; therefore, the jury could find that there had been Jur, 2d Automobiles and Highway Traffic §§ 257, 268. 
no wrong committed by the defendant. Jensen v. Allen, Construction and operation of regulations as to sudden 
1958-NMSC-012, 63 N.M. 407, 320 P.2d 1016. stop or slowing of motor vehicle, 29 A.L.R.2d 5. 
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Duty of motor vehicle driver approaching place where What amounts to reckless driving of motor vehi- 

children are playing or gathered, 30 A.L.R.2d 5. cle within statute making such a criminal offense, 52 
Liability for accident arising out of motorist's failure to A.L.R.2d 1337, 

give signal for right turn, 38 A.L.R.2d 148. Negligence or contributory negligence of motorist in 

Liability for accident arising from failure of motorist to failing to proceed in accordance with turn signal given, 84 
give signal for left turn between intersections, 39 A.L.R.2d A.L.R.4th 124. 

103. 60A C.J.S, Motor Vehicles §§ 301, 354; 61A C.J.S, Motor 
Vehicles § 653. 


66-7-326. Signals by hand and arm or signal device. 


A. Any stop or turn signal when required herein shall be given either by means of the hand 
and arm or by a signal lamp or lamps or mechanical signal device except as otherwise provided in 
Subsection B. : 

B. Any motor vehicle in use on a highway shall be equipped with, and required signal shall be 
given by, a signal lamp or lamps or mechanical signal device when the distance from the center of 
the top of the steering post to the left outside limit of the body, cab or load of such motor vehicle 
exceeds twenty-four inches, or when the distance from the center of the top of the steering post to 
the rear limit of the body or load thereof exceeds fourteen feet. The latter measurement shall apply 
to any single vehicle, also to any combination of vehicles. 


History: 1958 Comp., § 64-7-326, enacted by Laws Turner v. McGee, 1961-NMSC-023, 68 N.M. 191, 360 P.2d 


1978, ch. 35, § 430. 383. 
Cross references. — For: the penalty assessment for Requirements apply to trucks only operated 
violation, see 66-8-116 NMSA 1978. within city limits. — Section 64-18-25, 1953 Comp. 
ANNOTATIONS (similar to this section), provides an option for the giving 


of turn signals by means of the hand or mechanical device 


Lack of required signal negligence per se. — If th in the case of automobiles but makes mandatory the use 
truck was proved to be of a certainsize, mechanical turn. of the mechanical device on trucks which fall within the 
ing signals were required and their absence would be neg- classifications set forth in Subsection B, and the fact that 
ligence per se from which liability could be found if this the vehicle is operated only within city limits has no ef- 
negligence was the proximate cause of the accident. Mills fect upon this requirement. 1953-54 Op. Att'y Gen. No. 53- 


; 196 SC:115, 70 407, 5743. 
edie Eilat aaa ARCs Sas ticked adr atten Measurement does not include fenders..— The 24 


Statutory violation must be proximate cause of inches tolerance provided for in Laws 1953, ch. 139, § 80 
accident. — Even though a motorist is negligent in en- B does not include, in the computation of the distance, the 


tering an intersection without. stopping or signaling as re- fenders of a vehicle, but only the body, cab or load. 1953-54 


i ih balks WO? V a ‘ Op, Att'y Gen. No. 538-5875. 
quired by law or in violation of a right-of-way regulation, Pp. y an 
it. remaing a jury question ‘whether such violation was a Am. Jur, 2d, A.L.R. and C.J.S. references. — Liabil- 


: sts bout th sare TT . Haas, ity for accident arising from failure of motorist to give sig- 
Tae eae a RM atbep ot bon Ce et BEE nal for left turn between intersections, 39 A.L.R.2d 103. 


If person is looking and does not see, reasonable Motorist's liability for signaling other vehicle or pe- 
inference follows that lights did not turn on, but quite destrian to proceed, or to pass signaling vehicle, 14 
the contrary is true when the person who would have A.L.R.5th 193. 
seen had he been looking testifies that he was not looking. 


66-7-327. Method of giving hand and arm signals. 


All Sis heretti required given by hand and arm shall be given from the left side of the vehicle 
in the following manner and such signal shall indicate as follows: 

A. . left turn: hand and arm extended horizontally; 

B. right turn: hand and arm ‘extended upward; and 

C. stop or decrease speed: hand and arm extended downward. 


History: 1953 Comp., § 64-7-327, enacted by Laws had not been equipped with proper rear view mirror to 
1978, ch. 35, § 431. enable driver to see distance of 200 feet in rear and that 
Cross references. — For the penalty assessment for driver had not signaled that he was reducing speed or 
violation, see 66-8-116 NMSA 1978. stopping and driver of truck which struck rear of first 
driver's automobile admitted he followed at distance of 

ANNOTATIONS only 50 to 100 feet, both drivers were guilty of negligence 


per se and accident proximately resulted from such neg- 
ligence. Pacific Greyhound Lines v. Alabam Freight Lines, 
1951-NMSC-051, 55 N.M. 357, 233 P.2d 1044. 


Both drivers in collision guilty of proximate neg- 
ligence per se. — Where it appeared that automobile 
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66-7-328. Vehicle approaching or entering intersection. 


A. The driver of a vehicle approaching an intersection shall yield the right-of-way to a vehicle 
which has entered the intersection from a different highway. 

B. When two vehicles enter an intersection from different highways at approximately the same 
time the driver of the vehicle on the left shall yield the right-of-way to the vehicle on the right. 

C.. The right-of-way rules declared in Subsections A and B are modified at through highways 
and otherwise as hereinafter stated in Spe ne 66-7-328 een 66-7-332 NMSA 1978. 


History: 1953 Comp., § 64-7-328, enacted by Laws 
1978, ch. 35, § 432. 

Cross references. — For the definitions of "intersec- 
tion" and "right-of-way", see 66-1-4.9 and 66-1-4,15 NMSA 
1978, respectively. 


For the traffic-control teas legend, see 66-7-105 NMSA 


1978. 
For red and yellow dashing lights, see 66-7-107 NMSA 
1978. 
For the penalty assessment for violation of this section, 
see 66-8-116 NMSA 1978. 


ANNOTATIONS 


Driver entering intersection safe distance from 
oncoming traffic given priority. — Where plaintiff 
entered an intersection at such interval of time and dis- 
tance as to safely cross ahead of the vehicle approaching 
from the east, had its driver been exercising due care, 
Section 64-18-27 A, 1953 Comp. (similar to this section's 
Subsection A), secured to him the prior use of the inter- 
section. Brizal v, Vigil, 1959-NMSO- 015, 65 N.M. 267, 336 
P.2d 1065. 

Negligence per se rierk to yield. — Instruction to 
the effect that if the plaintiff had entered an intersec- 
tion prior to the entry thereof by the defendant's vehicle, 
and that if plaintiff was driving his automobile on the 
right hand side of the highway and in a’ reasonable and 
prudent manney, then the plaintiff, in so driving, was in 
a favored position and it’ was the duty of the defendant 
driver to yield the right-of-way to the plaintiff's vehicle, 
and if he failed to yield the right-of-way, the defendant 
would be guilty of negligence per se. Scofield v. J. W. Jones 
Constr. Co., 1958-NMSC-091, 64 N.M. 319, 328 P.2d 389. 

Driver on left must always yield if danger of col- 
lision, — A driver entering an intersection from the left 
though he reaches the intersection ahead of the driver on 
the right is nevertheless obligated to yield to the driver 
on the right in a situation where there would be danger 
of collision if both vehicles continued the same course at 
the same speed. Sivage v, Linthicum, 1966-NMSC-149, 76 
N.M. 581, 417 P.2d 29. 

Right-of-way provision inapplicable if only one 
driver applies brakes, — Subsection B of Section 64- 
18-27, 1953 Comp. (similar to this section's Subsection 


F 


B), defining the duty of drivers of vehicles entering an. | 


intersection from different highways at approximately 


the same time did not apply to collision where driver of ~~’ 


northbound vehicle did not apply brakes. Brizal v, Vigil, 
1959-NMSC-015, 65 N.M. 267, 335 P.2d 1065. 

Vehicle on right has right-of-way inapplicable to 
through highways. — Requirement that driver on left 
shall yield right-of-way to vehicle on right when the two 
vehicles reach intersection at about the same time applies 
only when neither road is a through ‘highway; it is not 


applicable when one of the intersecting roads is a through 
highway and the other is a "stop" road. Bunton v. Hull, 
1947-NMSC-005, 51 N.M; 5, 177 P.2d 168. 

Driver on through highway can assume other 
driver's stopping. — The driver on a through highway 
has the right to assume that motorist on an intersecting 
stop road will obey the law by coming to a full stop before 
entering the intersection so as to permit the driver on the 
through highway to proceed across the intersection. Bun- 
ton v. Hull, 1947-NMSC-005, 51 N.M. 5, 177 P.2d 168. 

Due care must be exercised even if right-of-way. 
— Even though right-of-way was in plaintiff's favor such 


‘fact did not’ obviate plaintiff from exercising due care 


when defendant motorist entered intersection while 
plaintiff was still some 200 feet away. Langenegger v. Mc- 
Nally, 1946-NMSC-017, 50 N.M. 96, 171 P.2d'316, 

‘Due care if at intersection. — A motorist who has 
the right-of-way at an intersection is not excused from the 
exercise of due care to prevent collision. Schoen v. Schro- 
eder, 1948-NMSC-052, 53 N.M. 1, 200 P.2d 1021. 

Failing to see other car not necessarily. — Merely 
because plaintiff drove his automobile into intersection 
from the left when the defendant was driving down the 
street at undisclosed point on his right it cannot be es- 
tablished as matter of law that such plaintiff was guilty 
of negligence, even though he did not see defendant's au- 
tomobile when, before entering the intersection, he looked 
in his direction. Schoen v. Schroeder, 1948-NMSC-052, 53 
N.M. 1, 200 P.2d 1021. 

Even if defendant had right-of-way, plaintiff's 
failure to yield right-of-way did not constitute such 
negligence as would relieve the negligent defendant of li- 
ability for his negligence after he entered the intersection 
and for cutting corner and stopping suddenly in the line 
of traffic, Miller v., Marsh, 1948-NMSC-064, 53 N.M. 5, 201 
P.2d 341. 

Weight of presumption. . — Presumption which arises 
in favor of person having right-of-way is of little weight 
except in absence of any other evidence. Langenegger v. 
McNally, 1946-NMSC-017, 50 N.M. 96, 171 P.2d 316. 

Failure of driver on left to yield when entering in- 
tersection simultaneously with driver 'to.the right held 
to support direct verdict finding no negligence on part of 
driver to the right. Monden v. Elms, 1963-NMSC-2138, 73 
N.M., 256, 387 P.2d 458. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur, 2d Automobiles and Highway Traffic, §§ 236, 237. 

Passing at, intersection, 53 A.L.R.2d 850. 

Duty of driver of vehicle approaching intersection of 
one-way street with other street, 62 A.L.R,2d 275. 

What is street or highway intersection within traffic 
rules, 7 A.L.R.3d 1204. 

60A C.J.S. Motor Vehicles §§ 362 to 364; 61A Od. S, Mo- 
tor Vehicles.§ 714(2). ; 


66-7-329. Vehicles turning left at intersection. 


The driver of a vehicle within an intersection intending to turn to the left shall yield the right- 
of-way to any vehicle approaching from the opposite direction which is within the intersection 
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or so close thereto as to constitute an immediate hazard, but said driver, having so yielded and 
having given a signal when and as required by the Motor Vehicle Code [66-1-1 NMSA 1978], may 
make such left turn and the drivers of all other vehicles approaching the intersection from said 
opposite direction shall yield the right-of-way to the vehicle making the left turn. 


History: 1953 Comp., § 64-7-329, enacted by Laws Cutting corners as negligence, 115 A.L.R. 1178. : 
1978, ch. 35, § 433. Rights and liabilities as between drivers of motor ve- 
Cross references. — For the penalty assessment for hicles proceeding in the same direction, where one or both 
violation, see 66-8-116 NMSA 1978. attempt to pass on left of another vehicle so proceeding, 
27 A.L.R.2d 317, 
ANNOTATIONS Liability for accident arising from failure of motorist to 
Negligence per se if left-turning vehicle's failure give signal for left turn at intersection, as against motor 
to yield hazardous. — Where appellees’ vehicle was vehicle proceeding in same direction, 39 A.L.R.2d 15. 


Liability for accident arising from failure of motorist to 


some 40 to 50 feet east of the intersection, traveling 25 ’ 3 ; : i 
give signal for left turn at intersection, as against oncom- 


to 30 miles per hour, as the left turn ‘was started, appel- 


lant was legally bound to look and see westbound traffic ing or intersecting motor vehicle, 39 A.L.R.2d 65, 

so near the intersection and yield the right-of-way. She - Liability for accident arising from failure of motorist to 

admittedly failed to do so, and a violation of the proper give signal for left turn between intersections, 39 A.L.R.2d 

standards of conduct was negligence per se. Danz v. Ken- 103. : : ; : Sate 

non, 1957-NMSC-090, 63 N.M. 274, 317 P.2d 321, What. is street or highway intersection within traffic 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. rules, 7 A-L.R,3d 1204, 

Jur. 2d Automobiles and Highway Traffic § 238. 60A C.J.S. Motor Vehicles §§ 365 to 367. 


66-7-330. Vehicles entering stop or yield intersection. 


A. Preferential right-of-way at an intersection may be indicated by stop signs or yield signs as 
authorized in the Motor Vehicle Code [66-1-1 NMSA 1978]. : 

B. Except when directed to proceed by a police officer or traffic-control signal, every driver of 
a vehicle approaching a stop intersection indicated by a stop sign shall stop as required by Sec- 
tion 66-7-345 C [NMSA 1978] and after having stopped shall yield the right-of-way to any vehicle 
which has entered the intersection from another highway or which is approaching so closely on the 
highway as to constitute an immediate hazard during the time when the driver is moving ‘across 
or within the intersection. 

C. The driver of a vehicle approaching a yield sign shall, in obedience to the sign, slow down to 
a speed reasonable for the existing conditions, and shall yield the right-of-way to any vehicle in the 
intersection or approaching on another highway so closely as to constitute an immediate hazard 
during the time the driver is moving across or within the intersection. If the driver is involved in 
a collision with a vehicle in the intersection, after driving past a yield sign without stopping, the 
collision shall be deemed prima facie evidence of his failure to yield right-of-way. 


History: 1958 Comp., § 64-7-330, enacted by Laws Through street preferred status not lost even if 


1978, ch. 35, § 434. sign missing. — The preferred status of a through street 
Cross references. — For definition of "intersection", is not lost merely because a stop sign is misplaced, im- 
see 66-1-4.9 NMSA 1978. properly removed, destroyed: or obliterated. Williams uv, 
For authorization of state transportation commission to Cobb, 1977-NMCA-060, 90 N.M. 638, 567 P.2d 487, cert. 
"sign" all state highways, see 66-7-102 NMSA 1978. denied, 91 N.M. 8,569 P.2d 413... 
For the penalty assessment for violation, see 66-8-116 Vehicle on right has right-of-way inapplicable to 
NMSA 1978. through highways. — Requirement that driver on the 
Bracketed material. — The bracketed material was left yield right-of-way to vehicle on the right when two ve- 
inserted by the compiler and is not a part of the law. ‘hicles reach intersection at about the same‘time applies 
only when neither road is a through highway; it is not ap- 
ANNOTATIONS plicable when one of the intersecting roads is a through 


highway and the other is a "stop" road. Bunton v. Hull, 
1947-NMSC-005, 51 N.M. 5, 177 P.2d'168. 

Driver on through highway can assume other 
driver's stopping. — The driver on a through highway 
has the right to assume that motorist on an intersecting 
stop road will obey the law by coming to a full stop before 
entering the intersection so as to permit the driver on the 
through highway to proceed across the intersection. Bun- 


Both yield and stop signs warn of other driver's 
right-of-way. — The fact that "yield" sign was unauthor- 
ized did not increase the hazard. The "yield" was a warn- 
ing to decedent that travelers on the main highway had a 
"preferential right-of-way." There was nothing in the re- 
cord indicating a "yield" sign increases the traveler's haz- 
ard over the hazard existing when there is a "stop" sign. 


The difference is between slowing down and stopping, but 
both - yield and stop - warn the traveler to avoid a vehicle ton v, Hull, 1947-NMSC-005, 51 N.M. 5, 177 P.2d 168. 


which is so close as to "constitute an immediate hazard." Provision applies’ to persons utilizing animal 


Rs tates, Inc., 1970-NMCA-031, 81 power. — Sections 64-18-29; 1953 Comp. (similar to this 
ere pe ee eee ie a area section), and 66-7-345 NMSA 1978, when read along with 
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Section,.64-15-6, 1953 Comp. (similar to Section 66-7-7 
NMSA 1978), provide.that persons riding animals or driv- 
ing animal drawn vehicles must stop before entering a 
through highway or before entering an intersection where 
a stop sign is posted, and shall yield the right-of-way to 
other vehicles approaching the intersection. Knox v. Tru- 
Jjillo, 1963-NMSC-132, 72 N.M, 345, 383 P.2d 823, 

No duty to stop with sign where two separate 
intersections. — Where east-west street had two lanes 
separated by 30-foot wide grass parkway and inter- 
sected north-south street, two separate intersections 
were created, and southbound motorist had no duty to 
stop at southern roadway where there was no stop sign, 
even though there was'a stop sign atthe northern road- 
way, although he did have duty to operate his automo- 
bile in a careful and prudent manner. Vargas v. Clauser, 
1957-NMSC-035, 62 N.M. 405, 311 P.2d 381. 

If there is no evidence that stop sign is involved 
in an action arising out of an accident occurring in a cross- 
walk, an instruction to the jury concerning the stop sign is 
erroneous because it injects a false issue into the case. Del- 
gado v. Alexander, 1972-NMCA-156, 84 N.M. 456, 504 P.2d 
1089, aff'd, 19738-NMSC-030, 84 N.M. 717, 507 P.2d 778; 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur, 2d Automobiles and Highway Traffic § 234. 

Custom or practice of drivers of motor vehicles as affect- 
ing question of negligence at intersections, 77 A.L.R.2d 
1327. 


MOTOR VEHICLES 


66-7-332 


Sudden or.unsignalled stop or slowing of motor vehicles 
as negligence, 29 A.L,R.2d 5. 

Duty of motor vehicle driver approaching place where 
children are playing or gathered, 30 A.L.R.2d 5. 

Liability for automobile accident other than direct colli- 
sion with pedestrian as affected by reliance upon or disre- 
gard of stop-and-go signal, 2 A.L.R.3d 12. 

Liability for collision of automobile with pedestrian at 
intersection as affected by reliance upon or disregard of 
stop-and-go signal, 2.A.L.R.3d 155. 

Liability for automobile accident at intersection’ as af- 
fected by reliance upon or disregard of "yield" sign or sig- 
nal, 2 A.L.R.3d 275. 

Liability for automobile accident at intersection as af- 
fected by reliance upon or disregard. of unchanging stop 
signal or sign, 3 A.L.R.3d 180. 

Liability for collision of automobile, with pedestrian 
at intersection as affected by reliance upon or disregard 
of traffic sign or signal other than stop-and-go signal, 3 
A.L.R.3d 557. 

What is street or highway intersection within traffic 
rules, 7 A.L.R.3d 1204. 

Liability of highway authorities arising out of motor 
vehicle accident allegedly caused by failure to erect or 
properly maintain traffic control device at intersection, 34 
A.L.R.3d 1008. 

60A C.J.S. Motor Vehicles § 360(5) to (7). 


66-7-331. Vehicle entering highway from private road or driveway. 


The driver of a vehicle about to enter of [or] cross a highway from a private road or driveway 
shall yield the right-of-way to all vehicles. approaching on said highway. 


History: 1953 Comp., § 64-7-331, enacted by Laws 
1978, ch. 35, § 435. 

Cross references. — For the definition of "private 
road or driveway", see 66-1-4.14 NMSA 1978, 

For requirement to stop before.emerging from alley or 
private driveway, see 66-7-346 NMSA 1978. 


For the penalty assessment for violation of this section, 


see 66-8-116 NMSA ‘1978. 
ANNOTATIONS 


Not negligent if stopped and looked before enter- 
ing street. — The evidence that plaintiff stopped, looked 
and found road free of traffic for a distance of 300 feet 


before entering it establishes reasonable compliance with 
the law and the plaintiff is therefore free from negligence. 
International Serv. Ins. v. Ortiz, 1965-NMSC-095, 75 N.M. 


404, 405 P.2d 408. 


Am. Jur, 2d, A.L.R. and C.J.S. references. —T7AAm. 
Jur, 2d Automobiles and Highway Traffic § 204. 

Construction, applicability, and effect of traffic regu- 
lation prohibiting vehicles from passing one another at 
street or highway intersection, 53 A.L.R.2d 850, 

Backing into highway or street from private way, 63 
A.L.R.2d 108. 
. 60A C.J.S. Motor Vehicles §§ 345, 347, 350. 


66-7-332. Operation of vehicles on approach of moving authorized 
emergency vehicles; operation of vehicles on approach of 
certain stationary vehicles. 


A... Upon the immediate approach of an authorized emergency vehicle displaying flashing emer- 
gency lights or when the driver is giving audible signal by siren, the driver of every other vehicle 
shall yield the right of way and shall immediately drive to a position parallel to, and as close as 
possible to, the right-hand edge or curb of the roadway clear of any intersection and shall stop and 
remain in that position until the authorized emergency vehicle has passed, except when otherwise 
directed by a police officer. : 

B. Upon approaching a stationary authorized emergency vehicle or a recovery or repair vehicle 
displaying flashing emergency or hazard lights, unless otherwise directed, the driver of a vehicle shall: 

.(1) if reasonably safe to do so, drive in a lane not adjacent’to the stationary vehicle, de- 
crease the speed of the vehicle to a speed that i is reasonable Ae prudent under the circumstances 
and proceed'with caution; or : 
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(2) ifitis not reasonably safe to drive in a lane not adjacent to the stationary vehicle, de- 
crease the speed of the vehicle to a speed that is reasonable and prudent under the circumstances, 
proceed with caution and be prepared to stop, 

C. This section shall not operate to relieve the driver of an authoriwedas emergency vehicle or 
the driver of any other vehicle from the duty to drive and park with due pean for the safety of all 
persons ete the HIBhWay. 


History: 1953 sana § 64-7-382, enacted by Laws vehicles with flashing emergency lights to drive in a lane 


1978, ch. 35, § 436; 2001, ch. 59, § 1; 2005, ch. 10, § 1; not adjacent to the emergency vehicle if reasonably safe to 
2017, ch. 75, § 2. do so and to reduce speed. 
Crass references, — For the definition of "authorized The 2001 amendment, effective June 15, 2001, deleted 
emergency vehicle", see 66-1-4.1 NMSA‘1978, "other than a police vehicle" preceding "when operated as 
For the penalty assessment for violation of this section, an authorized emergency vehicle"..' : 
see 66-8-116 NMSA 1978. vy 
The 2017 amendment, effective Bide 16, 2017, re- ANNOTATIONS 


quired drivers to treat stationary recovery or repair ve- Provision does not state driver's standard of 
hicles with flashing emergency or hazard lights the same care to passengers, — The standard of care provided 
as other stationary vehicles with emergency lights on the by Section 64-18-31, 1953 Comp. (similar to this section) 
highway; in the catchline, added “operation of vehicles on is not the standard of care owing by an ambulance ativer 
approach of certain stationary vehicles"; in Subsection A, to his passengers. Otero v: Physicians & Surgeons Ambu- 
after "signal by siren", deleted "exhaust whistle or bell"; lance Serv., Inc., 1959-NMSC-024, 65 N.M. 319. 336 P.2d 
in Subsection B, in the introductory clause, after "station- 1070. 2 ae ; Ps Wa 4 

BaD vehicle", added "or a SER ARS 2S repair vehicle", and Police vehicle showing red lights or sounding si- 
after "flashing emergency", added "or hazard", in Para- ren.is emergency vehicle and all approaching or pur- 


graph B(1), after "adjacent to", deleted "where", after the A valiol Wen ta ainn, T0R0-G0 OncAtts. GC. 
next occurrence of "the", deleted "authorized emergency" Ne Mee BS BFP Re ARIE eS HOOD, J4RP Aye rhdawat 


and added "stationary", and after the first occurrence of Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
vehicle’, deleted, "is stopped', in Paragraph B(2), after,» Juz 24 Automobiles and Highway Traffic § 244. 
adjacent to", deleted "where", after the next occurrence of Construction and application of statutory provision.re- 


"the", deleted "authorized emergency" and added "station- quiring motorists to yield right-of-way to emergency, ve- 


ary", and after the first occurrence of "vehicle", deleted "is hicle, 87 A.L.R.5th 1, 
stopped"; and in Subsection C, after "emergency vehicle", 60A C.J.8. Motor Vehicles §§ 371 to 377; 61A‘O.J.8. Mo- 
added "or the driver of any other vehicle". tor Vehicles §'714(2). 


The 2005 amendment, effective June 17, 2005, re- 
quired motorists approaching a stationary emergency 


66-7-332.1. Approach of oncoming vehicle; yield right of way. 


A. Notwithstanding any other provision of law, on all roadways, upon the immediate ap- 
proach of an oncoming vehicle overtaking or attempting to overtake a vehicle proceeding in the 
same direction, the driver of that vehicle shall yield the right of way and shall drive to a posi- 
tion parallel.to and.as close as possible to the right hand edge or curb of the roadway and shall 
remain as close as possible to the right: hand edge or curb of the roadway until ate oncoming 
vehicle has passed. 

B. This section shall not operate to relieve the driver of an oncoming. vehicle from the duty to 
drive with due regard for the safety of all persons using the highway. 


History: Laws 1987, ch. 332, § 1. 


66-7-333. Pedestrians subject to traffic regulations. 


A. Pedestrians shall be subject to traffic-control signals at intersections as provided in Sec- 
tion 66-7-105 NMSA 1978 unless required by local ordinance to comply strictly with such signals, 
but at all other places pedestrians shall be accorded the privileges and shall be imho sds to Loe) re- 
strictions stated in Sections 66-7-333 through 66-7-340 NMSA 1978. 

B. Local authorities are hereby empowered by ordinance to require that menerrrer shall 
srictly [strictly] comply with the directions of any official traffic-control signal and may by ordi- 
nance prohibit pedestrians from crossing any roadway in a business district or any designated 
highways except in a crosswalk. 


569 


© 2022 State of New, Mexico, New Mexico Compilation Commission. All rights reserved. 


66-7-334 


History: 1953 Comp., § 64-7-3338, enacted by Laws 
1978, ch. 35, § 437. 

Cross references. — For the definitions of "crosswalk" 
and "traffic-control signal", see 66-1-4.3 NMSA 1978 and 
66-1-4.17 NMSA 1978, respectively. 

For the penalty assessment for violation, see 66-8-116 
NMSA 1978. 

For duty of driver to take precautions when approach- 
ing blind person, see 28-7-4 NMSA 1978, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 


ANNOTATIONS 


Crossing street outside of crosswalk at least tech- 
nical violation. — Where plaintiff had attempted to cross 
a city street at a point other than a regular pedestrian 
crosswalk, plaintiff was in at least technical violation of 
the right-of-way provisions of the state statutes and of the 
city ordinances. Sanchez v. Gomez, 19538-NMSC-053, 57 
N.M. 388, 259 P.2d 346, ; rs 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 245 to 247, 286. 


MOTOR VEHICLES 


66-7-335 


Collision with pedestrian due to swaying or swinging of 
motor vehicle or trailer, 1 A.L.R.2d 167, 

Injury by vehicle to construction or maintenance worker 
in street or highway, 5 A.L.R'2d 757. 

‘Liability for injury or damage growing out of pulling out 
of parked motor vehicle, 29 A.L.R.2d 107. 

Liability for injury incident to towing automobile, 30 
A.L.R.2d 1019. 

Liability for collision of automobile with Ssdeatvitin at 
intersection as affected by.reliance upon or disregard of 
stop-and-go signal, 2 A.L.R.3d 155. 

Liability for collision of automobile with pedestrian 
at intersection as affected by reliance upon or disregard 
of traffic signal or sign other than stop-and-go signal, 3 
A.L.R.3d 557. 

Failure to comply with statute regulating travel by pe- 
destrian along highway as affecting right to recovery, 45 
A.L.R.3d 658. 

Modern trends as to contributory negligence of children, 
32 A.L.R.4th 56. 

Who is "pedestrian" entitled to rights and subject to du- 
ties provided by traffic regulations or judicially stated, 35 
A.L.R.4th 1117. 

61 C.J.S. Motor Vehicles § 470(1). 


66-7-334. Pedestrians! right of way in crosswalks. 


A, When traffic-control signals are not in place or notin operation, the driver of a vehicle shall 
yield the right of way, slowing down or stopping if need be to so yield, to a pedestrian crossing the 
roadway within a crosswalk when the pedestrian is in the crosswalk. 

B. A pedestrian shall not suddenly leave a curb or other place of safety and walk or run into 
the path of a vehicle that is so close that it is impossible for the driver to yield. 

C. Subsection A of this section shall not apply under the conditions stated in Subsection B of 


Section 66-7-335 NMSA 1978. 


D. Whenever a vehicle is stopped at a marked crosswalk or at an unmarked crosswalk at an 
intersection to permit a pedestrian to cross the roadway, the driver of another vehicle approaching 
from the rear shall not overtake and pass the stopped vehicle. 

EK. A person who violates the provisions of this section is guilty of a penalty assessment misde- 


meanor, 


History: 1953 Comp., § 64-7-334, enacted by Laws 
1978, ch. 35, § 488; 2007, ch. 92, § 1; 2018, ch. 74, § 44. 

Cross references. — For the definitions of "crosswalk" 
and "traffic-control signal", see 66-1-4.8 NMSA 1978 and 
66-1-4.17 NMSA 1978. 

For the penalty assessment for violation, see 66-8-116 
NMSA 1978. 

For duty of driver to take precautions when approach- 
ing blind person, see 28-7-4 NMSA 1978. 

The 2018 amendment, effective July 1, 2018, provided 
a penalty for a violation of the provisions of this section, 
and made technical changes; and added Subsection E. 

The 2007 amendment, effective July 1, 2007, required 
vehicles to yield when pedestrians are in the crosswalk. 


ANNOTATIONS 


Provision inapplicable if no crosswalks or other 
traffic controls. — Where there was no substantial evi- 
dence that there were crosswalks or other traffic controls 
and there was no evidence that plaintiff was attempting to 


cross the highway, Section 64-18-33, 1953 Comp. (similar 
to this section); had‘no application under the set of facts 
developed at the trial. Pitner v. Loya, 1960-NMSC-024, 67 
N.M. 1, 350 P.2d 230. 

Since there was no traffic signal in place or in 
operation of the "traffic-control signal" type, which 
would deprive plaintiff of the right-of-way asa pedes- 
trian under Section 64-18-33, 1953 Comp. (similar to this 
section), it was prejudicial error to give instruction stat- 
ing that"... the presence of a crosswalk does not in itself 
give a pedestrian the right-of-way when there are traffic 
signals in operation at the intersection, as in this case." 
Ward v. Ray, 1967-NMSC-264, 78 N.M. 566, 434 P.2d 388. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am, 
Jur. 2d Automobiles and Highway Traffic §§ 2 to 4, 6 to 8, 
255, 285, 286. 

Duty and liability with respect to giving audible signal 
upon approaching pedestrian, 24 A.L.R,3d 183. 

60A C.J.S. Motor Vehicles. § 388; 61A C.J,S. Motor Ve- 
hicles § 714(2), 


66-7-335. Crossing at other than crosswalks. 


A. A pedestrian crossing a roadway at any point other than within a marked crosswalk or 
within an unmarked crosswalk at an intersection shall yield the right of way to all vehicles upon 


the roadway. 
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TRAFFIC LAWS; SIGNS, SIGNALS AND MARKINGS; ACCIDENTS 


66-7-336 


B. Any pedestrian crossing a roadway at a point where a pedestrian tunnel or overhead pedes- 
trian crossing has been provided shall yield the right of way to all vehicles upon the roadway. 

C. Between adjacent intersections at which traffic-control signals are in operation, pedestrians 
shall not cross at any place except in a marked crosswalk. 

D. A person who violates the provisions of this section is ich of a penalty assessment misde- 


meanor.: 


History: 1953 Comp., § 64-7-335, efisseba by Laws 
1978, ch. 35, § 439; 2018, ch. 74, § 45. 

Cross references. — For definitions applicable to this 
section, see 66-1-4 to 66-1-4.20 NMSA 1978. 

For the penalty assessment for violation, see 66-8-116 
NMSA 1978. 

For duty of driver to take precautions when approach- 
ing blind person, see 28-7-4 NMSA 1978. 

The 2018 amendment, effective July 1, 2018, provided 
a penalty for a violation of the provisions of this section, 
and made technical changes; and added Subsection D, 


ANNOTATIONS 


Provision does not just apply to city streets. — 
Section 64-18-34, 1953 Comp. (similar to this section), 
was intended to have broad and general application and 
was not intended to apply only on city streets. Williams v. 
Burke, 1960-NMSC-134, 68 N.M. 35, 357 P.2d 1087. 

Pedestrian must yield right-of-way to vehicles on 
highway. — Section 64-18-34, 1953 Comp. (similar to this 
section), applied in every situation where a pedestrian at- 
tempted to cross a road where there was no intersection or 
marked crosswalk and placed upon the pedestrian a duty 
to yield the right-of-way to vehicles on the highway. Wil- 
liams v. Burke, 1960-NMSC-134, 68 N.M. 35, 357 P.2d 1087. 

Driver has right to assume pedestrian will ob- 
serve section's dictates, — While a driver of an auto- 
mobile across intersections is charged with notice that a 
pedestrian may have the right-of-way, and is required to 
observe reasonable care to accord such to the pedestrian, 
yet as between intersections the automobile has the right- 
of-way and the driver has a right to assume that pedestri- 
ans will observe this rule, consequently, he is not. required 
to anticipate that a pedestrian will step from the curb or 
leave the crosswalk and attempt to cross a street between 
intersections, and a mere failure to anticipate such act 
upon the part of a pedestrian would not be negligence in a 
driver unless the driver saw, or in the exercise of reason- 
able caution should see, a pedestrian attempting to cross 
between intersections or outside of crosswalks in time to 


66-7-336. School crossings. 


avoid a collision. Gallegos v, McKee, 1962-NMSC-008, 69 
N.M. 448, 367 P.2d 984). 

Crossing outside crosswalk at least technical vi- 
olation. — Since plaintiff had attempted to cross a city 
street at a point other than a regular pedestrian cross- 
walk, plaintiff was in at least technical violation of the 
right-of-way provisions of the state statutes and of the 
city ordinances, Sanchez v. Gomez, 19538-NMSC-053, 57 
N.M. 3838, 259 P.2d 346. 

Pedestrian was guilty of negligence per se in 
crossing street in the middle of the block in the night- 
time so that she was struck by a car with its headlights 
burning and of which she had an unobstructed view. Mc- 
Minn v. Thompson, 1956-NMSC-089, 61 N.M. 387, 301 
P.2d 326. 

Question of proximate cause of injury still re- 
mains. — Where pedestrian himself was guilty of negli- 
gence in violating both a statute and municipal code, by 
attempting to cross the intersection outside the crosswalk, 
the plaintiff was negligent per se but that still left open 
under the facts the question whether that negligence was 
a proximately contributory factor in his injury, and the 
jury was entitled to answer, that question. Terry vu. Biss- 
well, 1958-NMSC-045, 64 N.M., 153, 326 P.2d 89. 

Jury must be allowed to answer question of proxi- 
mate cause. — Trial court should not have held as a mat- 
ter of law that plaintiff in crossing of street at other than 
crosswalk was the proximate contributing cause of her 
injury and directed a verdict against her because it was 
the province of the jury to determine such question and to 
award the plaintiff damages if it determined the issue in 
the negative. McMinn 'v. Thompson, 1956-NMSC-089, 61 
N.M. 387, 301 P.2d 326. 

Mere concurrence of violation of traffic regula- 
tion with accident in point of time does not, of itself, 
render the violation a concurring cause of the injury. Terry 
v, Bisswell, 1958-NMSC-045, 64 N.M. 153, 326 P.2d 89. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur, 2d Automobiles and Highway Traffic § 286. 

60A C.J.S. Motor Vehicles § 389. 


A. Crosswalks may be established over highways abutting a school or the grounds adjacent to 
a school, and all children crossing the highways shall be required to do so within the marked cross- 
walks. The state transportation commission, with respect to state highways, and local authorities, 
with respect to streets under their jurisdiction, with advice of the local superintendent of schools, 
shall establish and mark or cause to be marked these highway crossings. 

B. Crosswalks over highways not abutting school grounds may be established by the state trans- 
portation commission, with respect to state highways, and by local authorities, with respect to streets 
under their jurisdiction, with advice of the local superintendent of schools and after adequate assur- 
ance has been given that proper safety precautions will be maintained pursuant to regulations of 
the state transportation commission and of the local authorities. Responsibility for maintaining the 
crossing will be with the appropriate county or municipality wherein the school is located. 

C. At all school crossings except as provided in this section, appropriate signs shall be provided 
as prescribed by the state transportation commission or local authorities within their respective 
jurisdictions, indicating the crossings and regulating traffic movement within the school zones. 
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D. : School crossings are not required to be specially gird ess pes they are located at: 
(1) ‘a signalized intersection; 
(2) an intersection where traffic is controlled by a stop sign; or 
(3) a point where a pedestrian tunnel or overhead crossing is provided. 


History: 1941 Comp., § 68-2435, enacted by Laws advice, not orders, from the municipal school system. 
1958, ch. 189, § 89.1; 1958 Comp., § 64-18-35; Laws Johnson v, School Bd. of Albuquerque Pub. Sch, Sys., 
1955, ch. 98, § 1; 1963, ch. 88, § 1;.1975, ch, 6, § 1; re- 1992-NMCA-125, 114 N.M. 750, 845 P.2d 844, cert. denied, 


compiled as 1953 Comp., § 64-7 336, by Laws 1978, 114 N.M. 577, 844 P.2d 827 (1993). 

ch. 35, § 440; 2008, ch. 142, § 20, - School and governmental authorities must see 
Cross references. — For the penalty assessment for that children use crosswalks. — In schools within mu- 

violation, see 66-8-116 NMSA 1978, nicipalities the responsibility for seeing that school chil- 
The 2003 amendment, effective July 1, 2008, substi- dren use crosswalks is common between the municipal 

tuted "transportation commission" for "highway commis- and school authorities. In schools outside municipalities 

sion", the responsibility is common between the state and school 


‘authorities, 1955-56 Op. Att'y Gen. No. 55-6073. , 


ANN OTATIONS Adult guards, if employed, may legally be paid out of 
Limited responsibility of school authovitiess> school funds, 1955-56 Op, Att'y Gen. No. 55-6073. 
Subsection A does not impose a responsiblity on a mu- Am. Jur, 2d, A.L.R. and C.J.S. references. — Duty 
nicipal school system to maintain the cross-walk over of motor vehicle driver approaching place where children 
the abutting street to one of its schools; this responsi- are playing or gathered, 30 A.L.R.2d 5. 
bility rests with other local authorities who may receive 60A C.J.S, Motor Vehicles § 396(3). 


66-7-337. Drivers to exercise due care. 


Notwithstanding the foregoing provisions of Sections 66-7-333 through 66-7-340 NMSA 1978 
every driver of a vehicle shall exercise due care to avoid colliding with any pedestrian upon any 
roadway and shall give warning by sounding the horn when necessary and shall exercise proper 
precaution,upon. observing any chald or any confused or incapacitated person upon a roadway. - 


srHatery: 1953 Comp., § 64- 7-987, enacted by en Since there was no proof that dete ndaxit did or did 
1978, ch. 35, § 441. not sound his horn and defendant testified that he did 
Cross references. — For penalty assessments for vio- not recall ifhe had; and nobody testified that he had not, 
lations, see 66-8-116 NMSA 1978. no issue of negligence because of failure to sound a horn 
Ane taba Aborto was presented. Montoya v. Williamson, mien tour 

ANNOTATIONS : | 79 N.M. 566, 446 P.2d 214). 

No absolute duty to sound horn if necessary, Fe Ability to avoid collision factual issue, — : In. a 
Section 64-18-36, 1953 Comp. (similar to this. section), wrongful death action, the question of: whether a motorist 
nea impose ae duty of warning by sounding the horn could have avoided a collision with a pedestrian by keep- 
if necessary." This, however, is not an absolute duty and oe ee i cet pee a te 
defendant could be excused from a violation of the provi- visictanarsik ms sysptosane crohns imtaben pain: sesflmck yay: jet <r e oe 
sion. Tenorio v. Nolen, 1969-NMCA-068, 80 N.M. 529, 458 jillo v, Treat, 1988-NMCA-017, 107.N.M.58, 752 P.2d 250. 
P.2d 604. Am. Jur, 2d; A.L.R. and C.J.S. references. — Duty 

Duty is greater than mere opportunity. — Inclu- of motor vehicle driver approaching place where children 
sion of the words "when the party has the opportunity are playing or gathered, 30 A.L.R.2d 5. ! f 
to sound his horn" in an instruction on defendant's Duty and liability with respect to giving audible signal 
duty under 64-18-36, 1953 Comp, (similar to this sec- Ween approaching pedestrian, 24 A.L.R.3d 183: 
tion), would have been improper because the instruction Who is "pedestrian" entitled to rights and subject to du- 
would not: then have correctly stated the duty imposed ties provided by traffic regulations or judicially abated, 35 
by law. Tenorio v, Nolen, 1969-NMCA-068, 80 N.M. 529, A.L.R.4th 1117, 


458 P.2d 604: 60A C.J.S. Motor Vehicles §§ 354, 394, 396, 


66-7-338. Pedestrians to use right half of crosswalk. 
A. Pedestrians shall move, whenever practicable, upon the right half of crosswalks. 


B. A person who violates the provisions of this section is guilty of a penalty assessment misde- 
meanor. — ; ! si 


History: 1941 Comp., § 68-2437, enacted by Laws The 2018 amendment, effective July 1, 2018, provided 


1953, ch. 139,'§ 91; 1953 Comp., § 64-18-37; recom- a penalty for a violation of the provisions of this section, 
piled as 1953 Comp, § 64-7-338, by Laws 1978, ch. 35, and made technical changes; added new subsection desig- 
§ 442; 2018, ch. 74, § 46. nation "A."; and added Subsection B. 
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66-7-339. Pedestrians on roadways. 


A. Where sidewalks are provided, it is unlawful for a pedestrian to walk along and upon an 
adjacent roadway. 

B. Where sidewalks are not provided, a pedestrian walking along and ipon a highway shall, 
when practicable, walk only on the left side of the roadway or its shoulder facing traffic that may 
approach from the opposite direction. 

C. Apperson who violates the provisions of this section is guilty of a penalty assessment misde- 
meanor. ; 


History: 1953 Comp., § 64-7-339, enacted by Laws commensurate with danger reasonably to be anticipated. 


1978, ch. 35, § 443; 2018, ch. 74, § 47. Russell v. Davis, 1934-NMSC-076, 38 N.M. 533, 37 P.2d 
Cross references, — For duty of driver to take precau- 536. 

tions when approaching blind person, see 28-7-4 NMSA Law reviews. — For comment on Skeet v. Wilson, 76 

1978.0 ¢ N.M. 697, 417 P.2d 889 (1966), see 7 Nat. Resources J, 657 
The 2018 amendment, effective July 1, 2018, provided (1967), 

a penalty for a violation of the provisions of this section, Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am, 


and made technical changes; and added Subsection C, Jur, 2d ‘Automobiles and Highway Traffic § 287. 
Who is "pedestrian" entitled to rights and subject to du- 
ANNOTATIONS ties provided by traffic regulations or judicially stated, 35 
Drivers must anticipate pedestrian's presence 


A.L.R.4th 1117. 
and exercise reasonable care. — Drivers: of automo- Motorist's liability for signaling other vehicle or pe- 


biles and pedestrians both have the right to the use of the destrian to proceed, or to pass signaling vehicle, 14 
highway. The former must anticipate the presence of the A.L.R.5th 198. 
latter and exercise reasonable care to avoid injuring them, 60A C.J.S. Motor Vehicles § 389. 


66-7-340. Pedestrians soliciting rides or business. 


A. No person shall stand in a roadway for the purpose of soliciting a ride, employment or busi- 
ness from the occupant of any vehicle. 

B. No person shall stand on or in proximity to a street or highway for the purpose of soliciting 
the watching or guardng suerte of any vehicle while parked or about to be parked on a street 
or highway. 


History: 1953 Comp., § 64-7-340, enacted by Laws Anti-hitchhiking laws, their construction and: effect in 


1978, ch. 35, § 444. action for injury to hitchhiker, 18 A.L.R. 1447, 68 A.L.R.2d 
Cross references. — For the penalty assessment for 300. 
violation, see 66-8-116 NMSA 1978. 60A C.J.S. Motor Vehicles § 389. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A: Am. 
Jur, 2d Automobiles and Highway Traffic § 288. 


66-7-341. Railroad-highway grade crossing violations; all drivers. 


A. A person driving a vehicle approaching a railroad-highway grade crossing shall: 
(1) obey traffic control devices, crossing gates or barriers or the directions. of an enforce- 
ment official at the crossing; 
(2) stop not.more than fifty feet and not less than fifteen feet from the nearest rail of a 
crossing if: 
(a) a train is moving through or blocking the crossing; 
(b) a train is plainly visible and approaching the crossing within hazardous proximity 
to the crossing; 
(c) the sound of a train's warning signal can be heard; or 
(d) a traffic control device, crossing gate, barrier or light or an enforcement official 
signals the driver to stop; and 
(3) proceed through the railroad-highway grade crossing only if it is safe to completely 
pass through the entire railroad-highway grade crossing without aia? 
B. A person shall not: 
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66-7-343 


(1) drive a vehicle through, around or under a;crossing: gate or barrier at a railroad- 
highway grade crossing while the gate or barrier is closed or being opened or closed; 

(2) drive onto the railroad-highway grade crossing and stop; or 

(3) enter a crossing if the vehicle being driven has insufficient undercarriage’ eleereerivet to 


pass over the crossing. 


C. The penalty assessment for violation of this section is included in Section 66-8- 116 NMSA 


1978. 


History: 1978 Comp., § 66-7-341, enacted by Laws 
20083, ch. 51, § 8. 

Repeals and reenactments. — Laws 2003, ch. 51, 
§ 8 repealed former 66-7-341 NMSA 1978, as enacted by 
Laws 1978, ch. 35, § 445, and enacted the above section, 
effective March 19, 2003. 

Cross references. — For the definition of "railroad 
sign or signal", see 66-1-4.15 NMSA 1978. 

For the penalty assessment for violation, see 66-8-116 
NMSA 1978. 


ANNOTATIONS 


Failure to stop negligence as matter of law. — 
Where driver, approaching a four track railroad crossing 
from a curve in,the street, failed to stop, look and listen, and 
then drove blindly over three tracks and into the path of an 
oncoming train on the fourth track before being stopped by 
it, he was guilty of negligence, as a matter of law. Blewett v. 
Barnes, 1957-NMSC-024, 62 N.M. 300, 309 P.2d 976, 

Violation of statute for benefit of drivers, their 
passengers, and railroad operation personnel ‘is 
negligence per se. — Where plaintiff, while driving her 
vehicle, violated this section by failing to stop between 
50 and 15 feet before the railroad crossing, suffered the 
type of harm sought to be prevented through promulga- 
tion of the statute, and was within the class of persons 
to be protected under this section, the district court prop- 
erly granted defendants’ motion for summary judgment 
regarding negligence per se. Paez v. Burlington N, Santa 
Fe Ry., 2015-NMCA-112. 

Jury question when direction of travel of train 
misleading. — In case where train, running backwards, 


hit decedent's car, and where the evidence and circum- 
stances indicate that reasonable persons could entertain 
different opinions as to whether the decedent was reason- 
ably misled as to the direction of travel of the train, Sec- 
tion 64-18-40, 1953 Comp. (similar to this section), is not a 
bar to submission to the jury of the issue, Lester v, Atchi- 
son, T. & S.F. Ry, 275 F.2d 42 (10th Cir. 1960), 

Last clear chance if trainman discovers peril and 
can stop. — Evidence that, notwithstanding the plain- 
tiffs own negligence in entering a four track railroad 
crossing heedlessly, which preceded it in point of time, an 
exercise of due care and caution by the defendant train 
operator after discovering the perilous situation to which 
that negligence had exposed the plaintiff very well may 
have avoided the injury and consequent’ damage to the 
plaintiff was ample support for finding for the plaintiff 
under the last clear chance doctrine. Blewett v. Barnes, 
1957-NMSC-024, 62 N.M. 300; 309 P.2d 976. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 65 Am. 
Jur, 2d Railroads §§ 250, 335, 361. 

Failure of occupants of motor vehicle stalled on railroad 
crossing to get out and move to place of safety as contribu- 
tory negligence, 21 A.L.R.2d 742. 

Contributory negligence of driver of road vehicle run- 
ning into train or car standing in highway crossing, 84 
A.L.R.2d 813. 

Failure of signaling device at crossing to operate as af- 


*fecting liability of railroad for injury, 90 A.L.R. 2d 350. 


75 C.J.S. Railroads § 773. 

Governmental liability for failure to reduce vegetation 
obstructing view at railroad crossing or at.street or high- 
way intersection. 50 A.L.R.6th 95. 


66-7-342. All vehicles must stop at certain railroad grade crossings. 


The state transportation commission and local authorities with the approval of the state trans- 
portation commission are hereby authorized to designate particularly dangerous highway grade 
crossings of railroads and to erect stop signs at those crossings. When such stop signs are erected, 
the driver of any vehicle shall stop within fifty feet but not less than fifteen feet from the. nearest 


rail of the railroad and shall proceed only upon exercising due care. 


History: 19538 Cann. § 64-7-342, aead by Laws 
1978, ch. 35, § 446; 2008, ch. 142, § 21. 

Cross references. — For the penalty assessment for 
violation, see 66-8-116 NMSA 1978. 

The 2003 amendment, effective July 1, 2003, sub- 
stituted "transportation commission” for "highway com- 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 65 Am, 
Jur. 2d Railroads § 335. 

Duty of automobilist to shut off motor at railroad cross- 
ing, 54 A.L.R. 542. 

Duty of driver whose view is obstructed to stop at rail- 


yon ee; road crossing before crossing, 56 A.L.R. 647,91 A.L.R. 1055. 
75 C.J.S. Railroads § 778. 


66-7-343. Railroad-highway grade crossing violations; certain vehicles 
required to always stop; exceptions. 


A. Except as set forth in Subsection, D. of this section, a driver of a vehiels earings passen- 
gers for hire, a school bus carrying school children or a vehicle carrying hazardous materials, 
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radioactive or explosive substances or flammable liquids as cargo or as part of its cargo, before 
entering a railroad-highway grade crossing, is required to stop no more than fifty feet and no less 
than fifteen feet from the nearest rail of the railroad. 

B. While stopped, the driver shall: 

(1) look and listen in both directions along the track for an approaching train and for sig- 
nals indicating that a train is approaching; 

(2) determine it is safe to proceed completely through the shit highway grade crossing 
before entering it; and 

43) set the vehicle in a gear sufficiently low that stars will not: need to be shift before 
exiting the railroad-highway grade crossing. 

C. Adriver shall.not shift gears while in a sdniloacddatylhtutd grade crossing. 

D,._ A driver of a vehicle carrying passengers for hire, a school bus carrying school children or a 
vehicle carrying hazardous materials, radioactive or explosive substances or flammable liquids as 
cargo or as part of its cargo is not required to.stop at: 

(1) arailroad-highway grade crossing where a police officer directs traffic to proceed; 

(2) .arailroad-highway grade crossing where a stop-and-go traffic light controls movement 
of traffic; 

(3) a railroad- highway grade crossing used exclusively for industrial eortithing purposes, 
within a business district as defined in Section 66-1-4.2 NMSA 1978; 

(4) a railroad-highway grade crossing where use of the railroad has: been abandoned and 
there is a sign indicating that the railroad has been abandoned; or 

(5) an industrial or spur line railroad-highway grade crossing marked with.a sign reading 
"exempt crossing" that has been designated as exempt. by appropriate state or local authorities. 

E. Penalties for violation of this section are included in Section 66-8-116 NMSA 1978. 


History: Laws 2003, ch. 51, § 9. For the penalty assessment for none se see 66-8-116 
Repeals and reenactments. — Laws 2008, ch. 51, NMSA 1978, 

§ 8 repealed former 66-7-341 NMSA 1978, as enacted by . 

Laws 1978, ch. 35,-§ 445, and enacted the. above section, ANNOTATIONS 

effective March 19, 2003. Am. Jur, 2d, A.L.R. and C. J. Ss. Reteberidedt — 65 Am. 
Cross references. — For general definitions of the Jur, 2d Railroads § 335. 

classifications used in this section, see 66-1-4 to 66-1-4,20 75 C.J.S, Railroads §:773 

NMSA 1978. bei 


66-7-344. ‘Moving heavy equipment at railroad grade crossings. 


A. ' No person shall operate or move any crawler-type tractor, steam shovel, derrick, roller or any 
equipment or structure having a normal operating speed of ten or less miles per hour or a vertical 
body or load clearance of less than one-half inch per foot of the distance between any two adjacent 
axles or in any event of less than nine inches, measured above the level surface of a roadway, upon’or 
across any tracks at a railroad grade crossing without first complying with this section. 

B. Notice of any such intended crossing shall be given to a station agent of such railroad and a 
reasonable time be given to such railroad to provide proper protection at such crossing. 

C.. Before making any such crossing the person operating or moving any such vehicle or equip- 
ment shall first stop the same not less than fifteen feet nor more than fifty feet from the nearest 
rail of such railroad and while so stopped shall listen and look in both directions along such track 
for any approaching train and for signals indicating the approach of a train, and shall not proceed 
until the crossing can be made safely. 

D. Nosuch crossing shall be made when warning is sgiven by automatic signal or crossing gates 
or a flagman or otherwise of the immediate approach of a railroad train or car. If a flagman is pro- 
vided by the railroad, movement over the crossing shall be under his direction. 

EK. This section shall not apply to the normal,movement. of farm equipment, in the regular 
course of farm operation. 


History: 1953 Comp., § 64-7-344, enacted by Laws Cross references. — For definitions applicable to this 
1978, ch. 35, § 448. section, see 66-1-4 to 66-1-4.20 NMSA. 1978. 
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ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
ity for personal injuries by trailer, 48 A.L.R. 939. 
75 C.J.S. Railroads § 773. 


For the penalty assessment for violation, see 66-8-116 
NMSA 1978. 


66-7-345. Authority to designate through highways and stop and yield 
intersections. 


A. The state transportation commission, with reference to state and county highways, and lo- 
cal authorities, with reference to other highways under their jurisdiction, may designate through 
highways and erect stop signs or yield signs at specified entrances thereto or may designate any 
intersection as a stop intersection or as a yield intersection and erect stop signs or yield signs at 
one or more entrances to the intersection: | 

B. Preferential right of way at an intersection may be indicated by stop signs or yield signs as 
authorized in the Motor Vehicle Code [66-1-1 NMSA 1978]. 

C. Except when directed to proceed by a police officer or traffic-control signal, every driver of 
a vehicle approaching a stop intersection indicated by a stop sign shall stop before entering the 
crosswalk on the near side of the intersection or, in the event there is no crosswalk, shall stop at 
a clearly marked stop line, but if none, es at the point nearest the intersecting roadway before 
entering the intersection. 

D. The driver of a vehicle Bb ohh oy a yield sign, if required for safety to stop, shall stop 
before entering the crosswalk on the near side of the intersection or, in the event there is no cross- 
walk, at'a clearly marked stop line, but if none, then at the point nearest the intersecting roadway 


where the driver has a view of approaching traffic on the intersecting roadway. 


History: 1953'Comp., § 64-18-44, enacted by Laws 
1965, ch. 91, § 3; recompiled as 1953 Comp., § 64-7- 
345, by Laws 1978, ch. 35, § 449; 2003, ch. 142, § 22. 

Repeals and reenactments. — Laws 1965, ch. 91, § 3, 
repealed 64-18-44, 1953: Comp., relating to the require- 
ment that all vehicles and street cars must stop at stop 
signs, and enacted the above section. 

Cross references, — For joint state and local authority 
with respect to school crossings, see 66-7-336 NMSA 1978. 

For the penalty assessment for violation, see 66-8-116 
NMSA 1978. 

The 2003 amendment, effective July 1, 2003, rate 
tuted "transportation commission" for "highway commis- 
sion" in Subsection A. 


ANNOTATIONS 


Speeding and running stop sign are different of- 
fenses with different penalties, United States v. Clem- 
ente E., 392 F.3d 1164 (10th Cir, 2004). 

Stop sign does not create a "speed limit". United 
States v. Clemente E,, 392 F.8d 1164 (10th Cir. 2004), 

Provision applicable to animal powered con- 
veyance. — Section 64-18-29, 1953 Comp. (similar to 
Section 66-7-330 NMSA 1978), and this section, when 
read along with Section 64-15-6, 1953 Comp, (similar to 
Section 66-7-7 NMSA 1978), provide that persons rid- 
ing animals or driving animal drawn vehicles must stop 
before entering a through highway or before entering 
an intersection where a stop sign is posted, and shall 
yield the right-of-way to other vehicles approaching the 


intersection. Knox v. Trujillo, 1968-NMSC-182, 72 N.M. 
345, 383 P.2d 823. 

Reasonable basis to stop defendant for failing to 
stop at a stop sign. — Where a patrol officer observed 
defendant's vehicle approach a four-way intersection at 
a high rate of speed, and upon reaching the intersection, 
defendant's vehicle went past the stop sign and into the 
intersection before coming to a complete stop, and where 
the officer activated his emergency lights and pulled de- 
fendant over for failing to stop at the stop sign, and as a 
result, obtained evidence that led to. defendant's arrest 
and conviction for driving while intoxicated, the district 
court did not err in finding that there was reasonable 
suspicion for the officer to pull defendant over for a traf- 
fic violation, because the record, viewed in the light most 
favorable to the district court's ruling, includes sufficient 
evidence to support the district court's finding that the 
officer had an objectively reasonable basis to stop defen- 
dant for violating 66-7-345(C) NMSA 1978, State v. Mar- 
tinez, 2018-NMSC-007, rev'g 2015-NMCA-051, 348 P.3d 
1022, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — ‘7A Am. 
Jur, 2d Automobiles and Highway Traffic §§ 234, 251, 252, 


255, 


60A C.J.S. Motor Vehicles §§ 359, 360; 61A, C.J.S, Motor 
Vehicles § 714(2), (3). 

Governmental! liability for failure to reduce vegetation 
obstructing view at railroad crossing or at street or high- 
way intersection. 50 A.L.R.6th 95, 


66-7-346. Stop before emerging from alley or private 


driveway. 


The driver of a vehicle within a business or residence district emerging from an alley, driveway 
or building shall stop such vehicle immediately prior to driving onto a sidewalk or the sidewalk 
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area extending across any alleyway or driveway, and shall yield the right-of-way to any pedestrian 
as may be necessary to avoid collision, and upon entering the roadway shall yield the right-of-way 
to all isin AD PEOAPD IIE on said se abiras 


History? 1 1953 Comp., § 64-7-346, enacted by Laws vehicles and a path for vehicular travel that allowed pa- 
1978, ch, 35, § 450. ‘+ trons;ingress and egress to a roadway; a sidewalk spanned 
Cross references. — For definitions applicable to this the access point that defendant was exiting between the 
section, see 66-1-4 to 66-1-4.20 NMSA 1978. roadway and the private property lines; and defendant 
For yielding right-of-way before entering highway, see stopped on, rather than before, the sidewalk area, defen- 
66-7-331 NMSA 1978. dant violated Section 66-7-346 NMSA 1978 because the 
For the penalty assessment for violation, see 66- 8-116 location where defendant was exiting the parking lot was 
NMSA 1978. a driveway. State v. Scharff, 2012-NMCA-087, 284 P.3d 
447, cert. denied, 2012-NMCERT-007. 
ANNOTATIONS Am. Jur, 2d, A.L.R. and C.J.S. references. —7A Am. 
Exit from a business parking lot is a driveway. Jur. 2d Automobiles and Highway Traffic § 242. 
— Where defendant was driving out of a parking lot in a 60A C.J.S. Motor Vehicles § 345; 61A C.J.S. Motor Ve- 
business district; the parking lot had an area for parking hicles § 714(2), (3). 


66-7-347. Overtaking and passing school bus. 


A. The driver of a vehicle upon approaching or overtaking from either direction any school bus 
which has stopped on the roadway, with special school bus signals in operation, for the purpose of 
receiving or discharging any school children, shall stop the vehicle at least ten feet before reaching 
the school bus and shall not proceed until the special school bus signals are turned off, the school 
bus resumes motion or until signaled by the driver to proceed. 

B. Every bus used for the transportation of school children shall bear upon the front and rear 
thereof a plainly visible sign containing ‘the words "School Bus" in letters not less than eight 
inches in height. 

C.. The driver of a vehicle upon a highway with separate roadways need not stop upon meeting 
or passing a school bus which is on a different roadway or when upon a controlled-access highway 
and the school bus is stopped in a loading zone which is a part of or adjacent to such highway and 
where pedestrians are not permitted to cross the roadway. 


History: 1953 Comp., $6 64-7-347, enacted by Laws clear that, recognizing this fact, the legislature, in order 
1978, ch. 35, § 451. that there always be traffic controls for the safety of school 

Gross references. — For the definition of "school bus", children, provided that the school bus itself should control 
see. 66-1-4.16 NMSA 1978, the traffic where no mechanical or electrical traffic con- 

For the penalty assessment for violation of this section's trols are provided. Hayes v. Hagemeier, 1963-NMSC-095, 
directives, see 66-8-116 NMSA 1978, 75 N.M. 70, 400 P.2d 945. 

For authority to promulgate regulations governing de- Bus signals not to protect children at traffic- 
sign and operation of school buses, see 22-16-2 and 22—-16- controlled intersections. — It is implicit in Sec- 
11 NMSA 1978. tion 64-18-46, 1953 Comp. (similar to this section), that 

For covering and removing markings on school buses discharged school children shall remain off the traveled 
when used for other than pupil transportation or when portion of the roadway and proceed off the roadway to 
sold, see 22-16-9 NMSA 1978. the pedestrian crosswalk when they are discharged from 

For using buses for public transportation emergency, see the bus at a traffic-controlled intersection. Section 64- 
22-17-1 NMSA 1978 et seq. 18-46, 1953 Comp., does not contemplate that the bus 


signals provide the protection for such discharged chil- 
dren in crossing the roadway at traffic-controlled inter- 
sections. Hayes v. Hagemeier, 1963-NMSC-095, 75 N.M. 
70, 400 P.2d 945. 


ANNOTATIONS 


Violation of section is negligence per se. — This 
section was enacted to protect school children boarding ates 
or alighting from a school bus from injury from oncoming Prohibition against passing stopped bus re- 
motorists. Consequently, one who violates it is guilty of stricted to stops on highway. — The prohibition 
negligence per se, Hernandez v, Brooks, 1980-NMCA-056, against passing a stopped. bus, set forth in Section 64- 
95 N.M. 670, 625 P.2d 1187, cert. quashed, 94 N.M. 675, 18-46, 1953 Comp. (similar to this section), is clearly re- 
615 P.2d 992. vy stricted to stops on a highway for purpose of discharging 

Shhoaibusitenifcantrols trathewheromo traffic: or receiving children outside a business or residential 
control devices. — The legislature recognized that area, 1957-58 Op. Att'y Gen. No. 57-235. 
school buses are usually required to discharge school chil- Am, Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
dren at places where there are no traffic controls. It seems Jur. 2d Automobiles and Highway Traffic § 269. 
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66-7-348. Special lighting equipment on school buses. ~ 


A. The director is authorized to adopt standards and. pod pb nen manlicable to lighting equip- 
ment on and special warning devices to be carried by school buses consistent with the provisions of 
the Motor Vehicle Code [66-1-1 NMSA 1978].and supplemental:thereto, except that the standards 
and specifications may designate and permit the use of flashing warning signal lights on school 
buses for the purpose of indicating when children are boarding or alighting from any school bus. 
Such standards and specifications shall correlate with and, so far as possible, conform:to specifica- 
tions approved by the society of automotive engineers. i 

B. It is unlawful to operate any flashing warning signal light on any school bus except when 
the school bus is stopped or is about to stop on a roadway for the purpose of permitting school chil- 
dren to board or alight from the school bus. 


History: 1958 Comp., § 64-7-348, enacted by Laws where vehicle speeds are apt to be greater and where the 


1978, ch. 35, § 452. ‘danger to children is accordingly greater. 1957-58 Op. 
Cross references, — For special restrictions on lamps, Att'y Gen. No. 57-235, 
see 66-3-835 NMSA 1978. 
ANNOTATIONS 


Legislature intended these restrictions to only be 
operative outside residential and business districts, 


66-7-349. Stoppitie: standing or parking outside of business or > 
residence districts. 


A. Upon any highway outside of a business or residence district, no person shall stop, park or 
leave standing a vehicle, whether attended or unattended, upon the paved or main-traveled part 
of the highway when it is practicable to stop, park or leave the vehicle off such part of the highway, 
but in every event an unobstructed width of the highway opposite a standing vehicle shall be left 
for the free passage of other vehicles and a clear view of such stopped vehicles shall ie available 
from a distance of two hundred feet in each direction upon the highway. i 

B. Subsection A of this section does not apply to the driver of a vehicle that is disabled while 
on the paved or main-traveled portion of a highway in such manner and to such extént that it is 
impossible to avoid stopping and temporarily leaving the disabled vehicle in that position. 

C.. The state highway and transportation department, unless otherwise directed by an inves- 
tigating police officer, or a police officer may remove or cause to be removed a vehicle or other 
obstruction from the paved or main-traveled part of a highway to the nearest place of iibi if the 
vehicle.or other obstruction obstructs traffic or poses a traffic hazard. 


History: 1953. Comp., § 64-7-349, enacted by Laws that the car cannot be. moved off the highway. Duncan v, 


1978, ch, 35, § 453; 1999, ch. 96, § 1. Madrid, 1940-NMSC-027, 44.N.M, 249, 101 P.2d382 | 
‘Cross references, — For the definitions of "business Violation is negligence per se. — As it is foreseeable 
district" and “residence district", see 66-1-4.2 NMSA 1978 that blocking the highway may cause other persons. to 
and 66-1-4.15 NMSA 1978, respectively. have accidents, a violation of Section 64-18-49, 1953 Comp. 
For regulations concerning buses or trucks stopped or (similar to this section), which prohibits such blocking is 
disabled on highways, see 66-3- 851 to 66-3-857 NMSA negligence per se. Kelly v. Montoya, 1970-NMCA-063, 81 
1978. N.M. 591, 470 P.2d 563. 
For the penalty. assessment for violation of this section, Driver must always park off highway when prac- 
see 66-8-116 NMSA 1978, tical to do so; the other requirements of clear view and 
For the parking privilege for passenger motor vehicle of sufficient passing space are not pertinent unless and until 
disabled person, see 3-51-46 NMSA 1978. it is shown that it is impractical to park off the highway 
The 1999 amendment, effective June 18, 1999, added at the particular place in question. Horrocks v. Rounds, 
"Subsection A of" at the beginning of Subsection B; added 1962-NMSC-048, 70 N.M. 73, 370 P.2d 799. 
Subsection C; and made minor stylistic changes. © If impractical for car to park entirely off highway, 
it is not a violation of the provisions of Section 64-18-49, 
"ANNOTATIONS 1953 Comp. (similar to this section), for it to be parked 
Purpose of the phrase “or leave standing." — By partially “or entirely on the highway, regardless of the 
the use of the phrase "or leave standing" the Legislature reason for stopping, so long as the other mandatory pro- 
intended to make illegal any stopping and leaving of a visions of the statute are met; i.e., that an unobstructed 
vehicle on the highway for any length of time, unless, of width of highway opposite the standing vehicle is left for 
course, as stated in the statute, the conditions be such the free passage of other vehicles and a clear view of such 
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stopped vehicle is available for a distance of 200 feet in 
each direction. Horrocks v. Rounds, 1962-NMSC-048, 70 
N.M. 73, 370 P.2d 799. 

Truck negligently stopped on highway has duty 
to warn others. — Having had the opportunity to steer 
his truck to the side of the highway when it began chug- 
ging, the statute imposed upon the defendant the duty of 
so doing. It was this negligence of the defendant, and not 
any impracticability of driving off of the lane of traffic and 
stopping his truck as he did that caused it to stop on the 
paved portion of the highway, and the defendant, after he 
found himself unable to move his truck, owed the duty to 
plaintiffs and’ others approaching the same, to exercise 
reasonable care to warn them of their peril. Gutierrez v. 
Koury, 1953-NMSC-109, 57 N.M.'741, 268 P.2d 557. 

Negligence per se to park truck on highway 
without flares. — Where driver stopped truck without 
displaying flares on main traveled portion of highway at 
point where it was not impracticable to have parked it 
off the pavement, and backed truck up without observing 
whether it could be done with safety, the violation of statu- 
tory provisions constituted negligence per se. Chandler v. 
Batienfield, 1951-NMSC-054, 55 N.M. 361, 233 P.2d 1047. 

Stopping on pavement. — The only excuse for stopping 
on the pavement is an emergency or exigency which leaves 
no other choice. Turner v. Silver, 1978-NMCA-107, 92 N.M. 
813, 587 P.2d 966, cert. denied, 92 N.M. 260, 586 P.2d 1089. 

Vehicle is "disabled" when it runs out of gasoline. 
Turner v. Silver, 1978-NMCA-107, 92 N.M. 318, 587 P.2d 
966, cert. denied, 92 N.M. 260, 586 P.2d 1089. 

Negligence per se does not entitle party to directed 
verdict. — In a wrongful death action that arose from 
an automobile collision involving defendant's automobile 
which was standing without lights, a violation of Section 64- 
18-49, 1953 Comp. (similar to this section), the court told 
the jury that if they found that the defendant violated this 
provision he was guilty of negligence per se. Establishment 
of defendant's negligence per se did not entitle plaintiff to a 
directed verdict. However, it was error for the court to refuse 
an instruction that in cases of willful and wanton conduct 
the defense of contributory negligence is to be disregarded. 
Boatright v. Sclivia, 421 F.2d 949 (10th Cir, 1970). 

Violation proper question for jury. — Violations 
of Sections 64-18-4, 1953 Comp. (similar to Section 66-7- 
305 NMSA 1978) (driving so slow as to impede traffic), 
64-18-49, 1953 Comp. (similar to this section) (stopping 
on a highway), and 66-7-318 NMSA 1978 (following too 
closely), which were enacted for the benefit of the pub- 
lic, were proper questions for jury. Archuleta v; John- 
ston, 1971-NMCA-158, 83 N.M. 380, 492 P.2d 997, cert. 
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denied, 83: N.M. 379, 492 P.2d 996; Turner v. Silver, 
1978-NMCA-107, 92 NM. 813, 587 P.2d 966, cert. denied, 
92 N.M. 260, 586 P.2d 1089. . 

Whether stopping negligence for trier of facts. — 
If motorist's vision becomes completely obscured due toa 
dust storm, the situation certainly imposes the duty to stop. 
Whether stopping upon the main traveled portion of the 
highway when it was practicable to stop off the highway 
was negligence was issuable and for the trier of facts. Wil- 
liams v. Neff, 1958-NMSC-071, 64. N.M, 182, 326 P.2d 1073. 

Unavoidable accident doctrine inapplicable 
where driver's own negligence created emergency. 
— Where the emergency or perilous situation is created 
through the driver's own negligence, he cannot avoid li- 
ability for injury on the ground that his acts were done in 
the stress of emergency and the court committed revers- 
ible error by instructing on unavoidable accident. Horrocks 
v. Rounds, 1962-NMSC-048, 70 N.M. 73, 370 P.2d 799. 

Blocking of road by cars was not disorderly con- 
duct under Section 30-20-1 NMSA 1978. Section 64- 
18-49, 1953 Comp. (similar to this section), makes such 
conduct a separate and specified offense. If a road were 
‘blocked, the charge shouldhave been ‘under Section 64- 
18-49, 1953 Comp. State v. Florstedt, 1966-NMSC-208, 77 
N.M. 47, 419 P.2d 248, 

Am. Jur. 2d, A.L.R. and C JS, references, — 7A Am, 
Jur, 2d Automobiles and Highway Traffic § 271. 

When is motor vehicle "disabled" or the like within 
exception to statute regulating parking or stopping, 15 
A.L.R.2d 909. 

Construction and effect in civil actions of statute, or- 
dinance or regulation requiring vehicles to be stopped or 
parked parallel with, or within certain distance of, curb, 
17 A.L.R.2d 582. 

Liability for injury or damage growing out of motor ve- 
hicle pulling out from parked position, 29'A.L.R.2d 107. 

Right to park vehicles on private way, 37 A.L.R.2d 944. 

Liability of owner or operator of automobile for injury 
to one assisting in extricating or starting his stalled or 
ditched car, 3 A.L.R.3d 780. 

Liability of motorist. colliding with person engaged 
about stalled or disabled vehicle on or near highway,,27 
A.L.R.3d 12. 

Applicability of last clear chance doctrine to collision 
between moving and stalled, parked or standing motor 
vehicle, 34.A.L.R.3d 570, 

Construction of statute as to parking or stopping motor 
vehicle on highway without flares, 37 A.L.R.3d 778. 

60A C.J.S: Motor Vehicles §§ 330 to-833; 61A C.J.S. Mo- 
tor Vehicles § 714(1). 


66-7-350. Officers authorized to remove illegally stopped vehicles. 


A. Whenever any police officer finds a vehicle standing upon a highway in violation of any of 
the foregoing provisions of Sections 66-7-349 through 66-7-352 NMSA 1978, such officer is hereby 
authorized to move such vehicle, or require the driver or other person in charge of the vehicle to 
move the same, to a position off the paved or main-traveled part of such highway. 

B. Whenever any police officer finds a vehicle unattended upon any bridge or causeway or in 
any tunnel where such vehicle constitutes an obstruction to traffic, such officer is hereby autho- 
rized to provide for the removal of such vehicle to the nearest garage or other place of safety. 

C. No driver of any vehicle shall permit said vehicle to remain unattended on or adjacent to 
any public road, highway or highway right-of-way of the state for a longer period than twenty-four 
hours without notifying the state police or sheriff's office of the county where said vehicle is parked 
or said vehicle shall be deemed abandoned. The state police or sheriff's officer may cause all such 
abandoned vehicles to be removed and the owner of the vehicle shall be required to pay all costs in- 
cident to the removal of said vehicle, provided that wrecked vehicles may be removed at any time 
and without regard to the twenty-four hour period hereinbefore provided. 


579 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


66-7-351 | MOTOR VEHICLES 5] 66-7-351 


D. Whenever an officer shall order a dealer or wrecker to remove from a highway, or territory 
adjacent thereto, any damaged or abandoned vehicle the officer shall at the time issue signed and 
dated instructions in writing to the dealer or wrecker specifically stating if the vehicle is to be 
"held for investigation" or if it may be released to the owner. | 


History: 1953 Comp., § 64-7-350, enacted by Laws flagman at scene of wreck, since the operative effect of the 


1978, ch. 35, § 454, proviso appended to Section 64-18-50, 1953. Comp. (sim- 
Cross references. — For the penalty assessment, for ilar to this section), did not require the vehicle to have 
violation, see 66-8-116 NMSA 1978, . been unattended. Trujillo v, Romero, 1971-NMSC-020, 82 

N.M, 301, 481 P.2d 89. 
ANNOTATIONS " Am, Jur. 2d, A.L.R. and C.J.S, references, — Liabil- 


ity for injury on parking or strip between sidewalk and 


Statute unconstitutional as it does not provide for curb, 19 A.L.R.2d 1053, 98 A.L.R.3d 439, 


appropriate notice of the towing of an owner's vehicle and 
does not provide a meaningful and timely opportunity Validity and construction of statute or ordinance regu- 


to\challenge the validity of the towing. Sandia v. Rivera, lating vehicle towing business, 97 A.L.R.3d 495. 
2002-NMCA-057, 132 N.M. 201, 46 P.3d 108. State or municipal towing, impounding, or destruction 
Police nidere properly siithiobined removal ‘of of motor vehicles parked or abandoned on streets or high- 


wrecked tandem trailer, even where owner left a ways, 32,A.L.R.4th 728. 


66-7-351. Stopping, standing or parking prohibited in specified places. 


A. No person shall stop, stand or park a vehicle, except when necessary to avoid conflict with 
other traffic or in compliance with law or the directions of a police officer or traffic-control device, 
in any of the following places: 3 

(1) ona sidewalk; 

(2) in front.of a public or private driveway; 

(3) .. within an intersection; 

(4) within fifteen feet ofa fire hydrant; 

(5) on acrosswalk; 

(6): within twenty feet of a crosswalk at an intersection; 

(7). within thirty feet upon the approach to any flashing beacon; stop sign or traffic- control 
signal located at the side of a roadway; 

(8) between a safety zone and.the adjacent curb or within thirty feet of points on. the curb 
immediately opposite the end [ends] of a safety zone, unless the traffic authority indicates a differ- 
ent length by signs or markings; 

(9) within fifty feet of the nearest rail of a railroad crossing; 

(10) within twenty feet of the driveway entrance to any fire station nin on the side of a 
street opposite the entrance to RAN fire station within seventy-five feet of said entrance, when 
properly signposted; ; 

(11) alongside or opposite any street excavation 0 or obstruction when stopping, standing or 
parking would obstruct traffic; 

(12) on the roadway side of any vehicle stopped or parked at the edge or curb of a street; 

(13). upon any bridge or.other elevated structure upon a highway:or within a highway tun- 
nel; or 

(14) at any place where official signs prohibit stopping. | 

B. No person shall move a vehicle not lawfully under his control into any such prohibited area 
or away from a curb. such distance as is unlawful. 


History: 1953 Comp., §'64-7-351, enacted by Laws Parking illegally at or near street corner or intersection 


1978, ch. 35, § 455, as affecting liability for motor vehicle accident, 4 A.L.R.3d 
Cross references, — For definitions applicable to this 324, 
section, see 66-1-4 to 66-1-4.20 NMSA 1978: Liability for negligence of doorman or similar attendant 
For the penalty assessment for violation, see 66-8-116 in parking patron's automobile, 41 A.L.R.3d 1055. 
NMSA 1978. ‘Be 60A C.J.S, Motor Vehicles §§ 329 to 333;.61A C.J.S. Mo- 
ANNOTATIONS tor Vehicles § 714(1). 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 7A Am.’ 
Jur. 2d Autéinobiles and EB Ra Trafic §§ 271, 272; 274 
to 284, 
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66-7-352. Additional parking regulations. 


A. Except as otherwise provided in this section, every vehicle stopped or parked upon a road- 
way where there are adjacent curbs shall be so stopped or parked with the right-hand wheels of 
such vehicle parallel to and within eighteen inches of the right-hand curb. 

B. Local authorities may by ordinance permit parking of vehicles within [with] the left-hand 
wheels adjacent to and within eighteen inches of the left-hand curb of a one-way roadway. 

~C.. Local authorities may by ordinance permit angle parking on any roadway, except that angle 
parking shall not be permitted on any federal-aid or state highway unless the state highway com- 
mission has determined by resolution or ordered entered in its minutes that the roadway is of suf- 
ficient width to permit angle parking without interfering with the free movement of traffic. ‘ 

D. The state highway commission with respect to highways under its jurisdiction may place 
signs prohibiting or restricting the stopping, standing or parking of vehicles on any highway where 
in its opinion, as evidenced by resolution or order entered in its minutes, such stopping, standing 
or parking is dangerous to those using the highway or where the stopping, standing or parking of 
vehicles would unduly interfere with the free movement of traffic thereon. Such signs shall be offi- 
cial signs and no person shall stop, stand or park any vehicle in violation of the restrictions stated 


on such signs. 


History: 1953 Comp., § 64-7-352, enacted by Laws 
1978, ch. 35, § 456. 
. Cross references. — For the penalty assessment for 
violation, see 66-8-116 NMSA 1978. 

For parking privilege for passenger motor vehicle of dis- 
abled person, see 3-51-46 NMSA 1978. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S, references, — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 275, 276. 

Construction and effect in civil actions of statute, or- 
dinance or regulation requiring vehicles to be stopped or 


66-7-352.1. Short title. 


parked parallel with, or within certain distance of, curb, 
17 A.L.R.2d 582. 

Right to park vehicles on private way, 37 A,L.R.2d 944. 

Duty and liability of vehicle drivers within parking lot, 
62 A.L.R.2d 288. 

Liability of owner or driver of double-parked motor ve- 
hicle for ensuing injury, death or damage, 82 A.L.R,.2d 726. 

Liability or recovery in automobile negligence action as 
affected by absence or insufficiency of lights on parked or 
standing motor vehicle, 61 A.L.R.3d 13. 

60A C.J.S, Motor Vehicles § 334. 


Sections 66-7-352.1 through 66-7-352.6 NMSA 1978 may be cited as the "Accessible Parking 


Standards and Enforcement Act". 


History: Laws 1983, ch. 45, § 1; 1990, ch. 120, § 36; 
2001, ch, 124, § 2; 2007, ch. 319, § 58. 

The 2007 amendment, .effective June 15, 2007, 
changed the title of the act, 

The 2001 amendment, effective June 15, 2001, sub- 
stituted "66-7-352.6 NMSA 1978" for "66-7-352.5 NMSA 
1978". 


66-7-352.2. Legislative intent. 


The 1990 amendment, effective July 1, 1990, sub- 
stituted "Sections 66-7-352.1 through 66-7-352.5 NMSA 
1978" for "This act", 


The policy and intent of this legislature is declared to be as follows: 

A. that this legislature finds there is a significant safety hazard for persons with significant 
mobility limitation crossing through parking lots and that this hazard is greatly. reduced, when 
parking is provided adjacent to a building entrance; . 

B. that commercial and governmental establishments provide reserved parking for persons 
with significant mobility limitation, thus, ensuring full and equal opportunity for those persons to 


maintain independence and self-respect; and 


C. that ultimately society will benefit from the increased interaction of persons with signifi- 
cant mobility limitation with the mainstream that these parking Bpares will provide, 


History: Laws 1983, ch. 45, § 2; 2007, ch. 46, § 49; 
2007, ch. 319, § 59. 


2007 amendments. — Lai 2007, ch. 46, § 49 and 


Laws 2007, ch. 819, § 59 both enacted amendments to 
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this section. The section was set out as amended by Laws 
2007, ch. 319, § 59, See 12-1-8 NMSA 1978. 

Laws 2007, ch. 319, § 59, effective June 15, 2007, 
changed "mobility-impaired persons" to "persons with sig- 
nificant mobility limitation". 

Laws 2007, ch. 46, § 49, effective June 15, 2007, made 
non-substantive changes and provided: 

"66-7-352.2, Legislative intent. 

The policy and intent of the legislature is declared to be 
as follows: 

A, that the legislature finds there is a significant safety 
hazard for persons with a physical disability crossing 
through parking lots and that this hazard is greatly reduced 
when parking is provided adjacent to a building entrance; 


66-7-352.3. Repealed. 


Repeals. — Laws 1990, ch; 120, § 45 repealed 66-7- 
352.8 NMSA 1978, as enacted by Laws 1983, ch. 45, 


MOTOR VEHICLES 


66-7-352.4 


B. that many commercial and governmental establish- 
ments now provide reserved parking for persons with a 
disability, ensuring full and equal opportunity for per- 
sons with a disability to maintain independence and self- 
respect; and 

C. that ultimately Sealab will benefit from the in- 
creased interaction of persons with a disability with the 
mainstream that these parking spaces will provide." 

Meaning of "this legislature". — The term, "this leg- 
islature," referred to in the introductory language and 
in Subsection A, apparently means the 36th legislature, 
1st session, which enacted the Disabled Parking Stan- 
dards and Enforcement Act (66-7- 352; 1 to 66-7-352.5 
NMSA 1978). 


provisions of former section, see the 1989 NMSA..1978 on 
NMOneSource.com. For present comparable provisions, 


§ 3, relating to definitions, effective July 1, 1990. For see 66-1-4.1 to 66-1-4.20 NMSA 1978. 


66-7-352.4. Parking lots; standards. 


A. Every parking lot coming under the provisions of the Accessible Parking Standards and 
Enforcement Act shall have designated and maintained accessible parking spaces for persons 
with significant mobility limitation as provided in Subsection.B of this section. No building per- 
mit shall be issued by any local government for the construction or substantial renovation of a 
commercial building inviting public access unless the parking lot has designated accessible park- 
ing spaces for persons with significant mobility limitation as delineated in Subsection B of this 
section. 

B. The minimum numbers of designated accessible parking spaces fobu persons with significant 
mobility limitation are as follows: 


TOTAL PARKING SPACES IN LOT REQUIRED MINIMUM NUMBER OF 
PARKING SPACES FOR PERSONS WITH 


SIGNIFICANT MOBILITY LIMITATION 


1 to 25 1 
26 to 35 2 
36 to 50 3 
51 to 100 4 
101 to 300 8 
301 to 500 12 
501 to 800 16 
801 to 1,000 20 


more than 1,000 20, plus 1 for each 100 over 1,000. 


The designated accessible parking spaces for persons with significant mobility limitation shall 
be located so as to provide the most convenient access to entranceways or to the nearest curb cut. 
Every parking lot shall have at least one designated accessible parking space for persons with 
significant mobility limitation designed to accommodate a motor vehicle passenger van, and there 
shall be a minimum of one such space for every eight designated accessible parking spaces ae per- 
sons with significant mobility limitation. 

C. A-sign or other designation posted after July 1, 2010 at an accessible parking space pursu- 
ant to this section shall include the language "Violators are subject to a fine and/or towing.". 


History: Laws 1983, ch. 45, § 4; 1999, ch. 297, § 9; designated", added "and maintained"; and added Subsec- 
2007, ch. 319, § 60; 2010, ch. 74, § 4. tion C. 

The 2010 amendment, effective May 19, 2010, in The 2007 amendment, effective June 15, 2007, 
Subsection A, in the first sentence after "shall have changed the title of the act and changed "disabled parking 
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space" to "parking space for persons with significant mo- the table, deleted the former first listing which covered 0 
bility limitation". to 14 total spaces in a parking lot, substituted "1 to 25" for 

The 1999 amendment, effective June 18, 1999, deleted "15 to 25" in the first column, and substituted "20, plus 1 
"provided that an office of state or local government shall © _— for each 100 over 1,000" for "20, plus 3 for each additional 
have a minimum of one such parking space" from the end 1,000" in the second-column, and added the last sentence 


of the first sentence of Subsection A; in Subsection B, in in Subsection B. 


66-7-352.5. Unauthorized use; penalties. 


A. It.is unlawful for any person.to park a motor vehicle not displaying a special registration 
plate or a parking placard issued pursuant to Section 66-3-16 NMSA 1978 in a designated acces- 
sible parking space for persons with significant mobility limitation. 

B. Itis unlawful for any person to park a motor vehicle in such a manner s0 as 'to block access to: 

(1) any part of a curb cut designed for access by persons with significant mobility limita- 
tion;.or 
(2) a designated acess parking space for persons with significant mobility limitation. 

C. Aperson convicted of violating Subsection A or B of this section is subject to a fine of not less 
than two hundred fifty dollars ($250) or more than five hundred dollars ($500). Failure to properly 
display a parking placard or special registration plate issued pursuant to Section 66-3-16 NMSA 
1978 is not a defense against a charge of violation of Subsection A or B of this section. 

D. _A vehicle parked in violation of Subsection A or B of this section is subject to being towed 
at the expense of the vehicle owner upon authorization by law enforcement personnel or by the 
property owner or manager of a parking lot. 

E. A law enforcement officer may issue a citation or authorize towing of a vehicle for a violation 
of Subsection A or B of this section regardless of the presence of the driver. 


History: Laws.1983, ch. 45, § 5;.1993, ch. 187, § 1; than $300 to not less than $250 and not more than $500 
1999, ch. 297, § 10; 2006, ch. 48, § 1; 2007, ch. 319, § 61; in Subsection C, 


2010, ch. 74, § 5; 2019, ch. 265, § 1. The 1999 amendment, effective June 18, 1999, substi- 

The 2019 amendment, effective June 14, 2019, made tuted "penalties" for "penalty" in the section heading, re- 
it unlawful for any person to park a motor vehicle in such wrote Subsection A to the extent that a detailed compari- 
a manner so as to block access to a designated accessible son is impracticable, deleted former Subsection B which 
parking space for persons with a significant mobility limi- stated that a person charged with a violation of Subsec- 
tation; in Subsection B, added new paragraph designation tion A shall not be determined to have committed an in- 
"(1)" and added new paragraph B(2), fraction if he produced in court, or demonstrated that he 

The 2010 amendment, effective May 19, 2010, added was entitled to, special disabled registration plates, and 
Subsection E. added present Subsections B to D. 

The 2007 amendment, effective June 15, 2007, The 1993 amendment, effective June 18, 1993, in Sub- 
changed "disabled parking space" to "parking space for section A, substituted "fifty-dollar ($50. 00)" for "twenty- 
persons with significant mobility limitation" and changed five dollar ($25.00)" and made a A peat: ie in the 
"persons with severe mobility impairment" to "persons second sentence. 


with significant mobility limitation". 
The 2006 amendment, effective May 17, 2006, in- 
creased the fine from not less than $100 and not more 


66-7-352.6. Enforcement. 


A. State, county and municipal law enforcement personnel may issue citations for violations 
of Section 66-7-352.5 NMSA 1978 in their respective jurisdictions, whether the violation occurs on 
public property or private property. 

B. Parking enforcement personnel of each of the state educational institutions designated in 
Article 12, Section 11 of the constitution of New Mexico may issue citations for violations of Sec- 
tion 66-7-352.5 NMSA 1978 within the exterior boundaries of lands under the control of their 
respective institutions, except portions of those lands that are public highways or streets. 


History: Laws 2001, ch. 124, § 8; 2006, ch. 48, § 2. By ANNOTATIONS 
The 2006 amendment, effective May 17, 2006, added The Disabled, Patkingudtesdands,and gnforce- 


Subsection B to provide that parking enforcement per- ; ; ; he 

sonnel at state educational institutions may issue cita- ment Act applies to private parking lots where mobility 

ey a impaired persons use such private property and is en- 
forceable without the need for additional city ordinances. 
1983 Op. Att'y Gen. No. 83-08. 
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66-7-353. Unattended motor vehicle. 


No person driving or in charge of a motor vehicle shall permit it to stand vou earg without 
first stopping the engine, locking the ignition, removing the key andveffectively setting the brake, 
or placing the transmission in parking position, thereon and, when standing upon any grade, turn- 
ing the front wheels in such manner that the vehicle will be held by the curb or will leave the high- 
way if the brake fails. A violation of this section,shall not. mitigate the offense of stealing a motor 
vehicle, nor shall the provisions of this section or any violation thereof be admissible as evidence 


in a civil-action for the recovery of a stolen motor vehicle, or in any other sai action sab out of 


the theft of a motor vehicle. : 


History: 1941 Comp., § 68-2460, enacted by Laws 
1958, ch, 189, § 114; 1953 Comp., § 64-18-53; Laws 
1965, ch. 164, § 1; recompiled as 1953 Comp., § 64-7- 
858, by Laws 1978, ch. 35, § 457. 

Cross references, — For parked, stopped or disabled 
buses or trucks, see 66-3-851 to 66-3-857 NMSA 1978, 

For the penalty assessment for violation of this section, 
see 66-8-116 NMSA 1978. 


ANNOTATIONS 


No legislative intent to create duty. — Because a 
violation of this section is inadmissible as evidence in any 
civil action arising out of the theft of a vehicle, the statute 
does not conclusively demonstrate a legislative intent to 
create a duty. Herrera v. Quality Pontiac, 2008-NMSC-018, 
134 N.M. 43, 73 P.3d 181. 


Implicit policy to deter theft. — By requiring that ° 


one in possession of an automobile take reasonable mea- 
sures to avoid leaving the keys in the ignition, this section 
implicitly contains a policy to deter theft. Herrera v. Qual- 
ity Pontiac, 2003-NMSC-018, 134 N.M. 43, 73 P.3d 181. 
Theft subsequent to violation of section, — An 
owner or one in possession of a vehicle who leaves a key 
in the ignition of an unattended and unlocked car owes a 


66-7-354. Limitation on backing. 
The driver of a vehicle shall not back it: 


3 


, duty of ordinary: care to those individuals injured in an 


automobile accident involving the vehicle when a thief 
steals the car and negligently or criminally causes an ac- 
cident. Herrera v. Quality Pontiac, 2003-NMSC-018, 134 
N.M. 48, 73 P.3d 181. Dd 

Law reviews. — For comment, "The Continuing. De- 
bate Over Tort Duty in New Mexico: The Role of Foresee- 
ability and Policy in Herrera v. Quality Pontiac," see 34 
N.M. L. Rev. 433 (2004). 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 7A Am. 
Jur, 2d Autorhobiles and Highway Traffic §§ 274 to 276. 

Liability’ for injury or damage caused by accidental 
starting up of parked motor vehicle, 16 A.L.R.2d 979, 43 
A.L.R.3d 930, 55 A.L.R.3d 1260. 

Duties and liabilities between owners or drivers of 


parked or parking vehicles, 25 A.L.R.2d 1224. 


Liability of owner for injury or damage caused by 
stranger starting motor vehicle or automotive equipment 
parked off the street, 45 A.L.R.3d 787. 

Liability for personal injury or property damage caused 
by unauthorized use of automobile which had been parked 
with keys removed from ignition, 70 A.L.R.4th 276. 

60A C.J.S. Motor Vehicles § 336. f 


A. unless the movement can be made with reasonable safety and without interfering ith 


other traffic; or 


B. upon any shoulder or roadway of any controlled-access highway, or upon the exit or entry 


road of any controlled-access highway. 


History: 1941 Comp., § 68-2461, enacted by Laws 
1953, ch. 189, § 114.5; 1953 Comp., § 64-18-54; Laws 
1969, ch. 169, § 8; recompiled as 1958 Comp., § 64-7- 
354, by Laws 1978, ch. 35, § 458. 

Cross references, — For the definition of "controlled- 
access highway", see-66-1-4.3 NMSA 1978, 

For the penalty assessment for violation, see 66-8-116 
NMSA 1978. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S, references, — 7A Am. 
Jur, 2d Automobiles and Highway Traffic § 270. 


66-7-355. Riding on:‘motorcycles. 


Liability for injury occasioned by backing of motor ve- 
hicle in public street or highway, 63 A.L.R.2d 5. 

Liability for injury occasioned: by backing’ of motor ye- 
hicle from private premises into public street or highway, 
63 A.L.R.2d 108. 

Liability for injury or damage obeustihed by backing of 
motor vehicle within private premises, 63 A.L.R.2d 184. 

Negligence or contributory negligence of driver-or occu- 
pant of motor vehicle parked or stopped on highway with- 
out flares, 67 A.L.R.2d 12. 

60A C.J.S, Motor Vehicles § 302. 


A. A person ‘opérating a motorcycle, other than an autocycle, shall ride only upon the per- 
manent and regular seat attached thereto, shall have the person's feet upon the footrests pro- 
vided on the machine and shall not carry any other person nor shall any other person ride on 
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the motorcycle unless it is designed to carry more than one person. If a motorcycle, other than ‘an 
autocycle, is designed to carry more than one person, the passenger may ride upon the permanent 
and regular seat if designed for two persons or upon another seat firmly attached to the rear or 
side of the motorcycle. The passenger shall have the passenger's feet upon the footrests attached 
for passenger use. 

B. A person operating a motorcycle not having a fixed windshield of a type approved by regula- 
tion of the secretary shall wear an eye protective device, which may be a faceshield attached to a 
safety helmet, goggles or safety eyeglasses. All eye protective devices shall be of a type approved 
by regulations promulgated by the secretary. 

C. A person who violates the provisions of this section is guilty of a penalty assessment misde- 
meanor. 


History: 1953 Comp., § 64-7-355, enacted by Laws second sentence, after "motorcycle", added "other than an 


1978, ch. 35, § 459; 1981, ch. 361, § 25; 1991, ch. 160, autocycle"; and in the last sentence, after "shall have", 
§ 17; 2015, ch. 53, § 4; 2018, ch. 74, § 48. deleted "his" and added "the passenger's": s"; and in Subsec: 
Cross references. — For the definitions of "motorcy- tion B, after "promulgated by the", deleted "director" and 
cles," see 66-1-4.11 NMSA 1978. added "secretary". 
For required ‘motorcycle equipment, see 66-3-840 and The 1991 amendment, effective July 1, 1991, deleted 
66-3-842 NMSA 1978. "the operator" preceding "shall not carry" in the first sen- 
For off-highway motorcycles, see 66-3-1001, to 66-3-1015 tence in Subsection A; in Subsection B, substituted ."sec- 
NMSA 1978. retary" for "director" in the first sentence and deleted "or 
The 2018 amendment, effective July 1, 2018, provided windshields" following "protective devices" in the second 
a penalty for a violation of the provisions of this section, sentence; and made minor stylistic changes. 
and made technical changes; and added Subsection C. 
The 2015 amendment, effective June 19, 2015, ex- ANNOTATIONS 
empted autocycles from certain motorcycle operating re- Am. Jur. 2d, A.L.R. and C.J.S. references. —7A Am: 
quirements; in Subsection A, in the first sentence, after Jur 2d automa bias and Highway Traffic §§ 209, 210. 
"motorcycle", added "other than an autocycle', and after "Motor vehicle" within guest statute, 98 A.L.R.2d 543, 


"shall have", deleted "his" and added "the person's"; in the 


66-7-356. Mandatory use of protective helmets. 


A. No person under the age of eighteen shall operate a motorcycle unless the person is wear- 
ing a safety helmet that is securely fastened on the person's head in a normal manner as head- 
gear and that meets the standards specified by the secretary. The secretary shall adopt rules and 
regulations establishing standards covering the types of helmets and the specifications therefor 
and shall establish and maintain a list of approved helmets meeting the standards and specifica- 
tions of the secretary. No dealer or person who leases or rents motorcycles shall lease or rent a 
motorcycle to a person under the age of eighteen unless the lessee or renter shows such person a 
valid driver's license or permit and possesses the safety equipment required of an operator who is 
under the age of eighteen. No person shall carry any passenger under the age of eighteen on any 
motorcycle unless the passenger is wearing a securely fastened safety helmet, as specified in this 
section, meeting the standards specified by the secretary. 

B. Failure to wear a safety helmet as required in this section shall not constitute contributory 
negligence. . 

C. ‘Autocycles are exempted from the helmet provisions of this section. 


History: 1953 Comp., § 64-7-356, enacted by Laws meets", and changed "director" to "secretary" throughout; 
1978, ch. 35, § 460; 1981, ch. 361, § 26; 1991, ch. 192, and added Subsection C, 
§ 6; 2015, ch. 53, § 5. The 1991 amendment, effective June 14, 1991, deleted 
Cross references. — For the penalty for a misde- former Subsection C which read "Any person violating the 
meanor, see 66-8-7 NMSA 1978. provisions of this section is guilty of a petty misdemeanor" 
For the penalty for a petty misdemeanor, see 31-19-1 and made a minor stylistic change in Subsection A. 
NMSA 1978, 
The 2015 amendment, effective June 19, 2015, ex- ANNOTATIONS 
empted autocycles from the helmet requirements of op- Authority to approve safety helmets not viola- 
erating a motorcycle; in Subsection A, after the first oc- tive of due process. — The delegation to the commis- 
currence of "unless", deleted he" and added ithe person’, sioner of motor vehicles (now director of the motor ve- 
after the first PeRIORERCS of "helmet , added that is", af- hicle division) of the power to determine what type of 
ter fastened on", deleted his q and added the person's’, helmet should be worn under an ordinance mandating 
after "headgear and", deleted "meeting" and added "that the wearing of approved safety helmets by motorcycle 
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operators did not deprive the appellee of due process-nor Provision valid exercise of power of parens pa- 
did the fact that the state commissioner of motor vehi- triae. — Requiring minors to wear helmets while riding a 
cles adopted the standards determined by the testing of motorcycle would perhaps be a valid exercise of the power 
a third person make such testing unreasonable. City of of parens patriae and would enable the state to protect 
Albuquerque v. Jones, 1975-NMSC-025, 87 N.M. 486,535 | .. youths whose judgment might not yet allow them to ex- 
P.2d 1337. ercise their individual freedom judiciously with regard to 
Ordinance requiring wearing of helmet appropri- their own safety. 1969 Op. Att'y Gen. No. 69-14. ~ 
ate exercise of police power. — A city ordinance which Am. Jur, 2d, A.L.R. and C.J.S. references, — Valid- 
requires the operator of a motorcycle to wear an approved ity of traffic regulation requiring motorcyclists to wear 
safety helmet is an appropriate exercise of the city's police protective headgear, 32 A.L.R.3d 1270, 
power and therefore is constitutional, City of Albuquerque Motorcyclist's failure to wear helmet or other protec- 
v. Jones, 1975-NMSC-025, 87 N.M. 486, 535 P.2d 1337. tive equipment as affecting recovery for personal injury or 
Provision not applicable to all, motorcyclists. — death, 85. A.L.R.4th 365, . 
Section 64-18-55.1, 1953 Comp. (similar to this section), Validity of traffic regulations requiring motorcyclists to 
requiring the use of a safety helmet does not apply to all wear helmets or other protective gear, 72 A.L.R.5th 607. 


motorcyclists. 1970 Op. Att'y Gen. No. 70-43. 60 C.J.S. Motor Vehicles § 43, 


66-7-357. Obstruction to driver's view or driving mechanism. 


A. No person shall drive a vehicle when it is so loaded or when there are in the front seat such 
number of persons, exceeding three, as to-obstruct the view of the driver to the front or sides of the 
vehicle or as to interfere with the driver's control over the driving mechanism of the vehicle. 

B. No passenger in a vehicle shall ride in such position as to interfere with the driver's view 
ahead or to the sides, or to interfere with his control over the driving mgchanism of the vehicle. 


History: 1953 Comp., § 64-7-357, enacted by Laws ANNOTATIONS 


1978, ch. 35, § 461. 
Cross references. — For the penalty fsanenexticelt for Am. Jur. 2d, A.L.R. and OuJ.S. references. — 60A 


violation, see 66-8-116 NMSA 1978. O.J.S, Motor Vehicles § 342. 


66-7-358. Restriction on use of video screens in motor vehicles. 


A. Itis unlawful to operate in this state any motor vehicle equipped with a video screen upon 
which images may be projected or shown if the screen is within the normal view of the driver of 
the motor vehicle unless the video screen is used solely as an aid to the driver in the operation of 
the vehicle. 

B. A person who violates the provisions of this section is guilty of a penalty assessment misde- 
meanor, 

C. As used in this section, "video screen" does not include closed circuit monitors or computer 
terminal monitors used by law enforcement agencies in law enforcement motor vehicles. 


History: 1953 Comp., § 64-7-358, enacted by Laws 1989 Amendments. — Laws 1989, ch. 321, § 1, effec- 
1978, ch. 35, § 462; 1989, ch. 318, § 31; 1989, ch. 321, tive June 16, 1989, deleted "of whatever type" following 
§ 1; 2018, ch. 74, § 49. "television screen" and added "unless the: television is 

Repeals. — Laws 2018, ch. 74, § 56 repealed Laws used solely as an aid to the driver in the operation of the 
1989, ch. 318, § 31, effective July 1, 2018. vehicle" in the first sentence; added the second sentence: 

The 2018 amendment, effective July 1, 2018, provided and made minor stylistic changes. 

a penalty for a violation of the provisions of this section, — Laws 1989, ch. 318, § 31, effective July 1) 1989, Dade 
and made technical changes; replaced "television" with minor stylistic changes and added "unless the television is 
"video" throughout the section; added new subsection des- solely used as an aid to the driver in the operation of the 
ignation "A."; added a new Subsection B; and added sub- vehicle" at the end of the first sentence. 


section designation "Ce" 


66-7-359. Driving on mountain highways. 


A. The driver of a motor vehicle traveling through defiles or canyons or on mountain highways 
shall hold the motor vehicle under control and as near the right-hand edge of the highway as rea- 
sonably possible. ' | 

B.A person who Mise ti: the provisions of this section is guilty of a penalty assessment misde- 
meanor. | 
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History: 1953 Comp.,.§ 64-7-359, enacted by Laws 
1978, ch. 35, § 463; 1989, ch. 318, § 32; 2018, ch. 74, 
§ 50. 

The 2018 amendment, effective July 1,.2018, provided 
a penalty for a violation of the provisions of this section, 
and made technical changes; added new subsection desig- 
nation "A."; and added Subsection B. 

The 1989 amendment, effective July 1, 1989, made a 
minor stylistic change and deleted "and, upon approach- 
ing any curve where the view is obstructed within a dis- 
tance of two hundred oe along the highway, shall give 


66-7-360. Pea re raeet ay 


TRAFFIC LAWS; SIGNS, SIGNALS AND MARKINGS; ACCIDENTS 


66-7-363 
audible warning with the horn of such motor vehicle" at 
the end of the section. 
ANNOTATIONS 
Am. Jur. 2d; A.L.R. and C.J.S. references. — Pass- 


ing on hill in.violation of statute, 60 A.L.R.2d 211... 


Duty and liability with respect to giving audible signal 
where driver's view ahead obstructed at curve or hill, 16 
A.L.R.8d 897, 

60A C.J.S. Motor Vehicles § 246. 


A. The driver of any motor vehicle, when traveling upon a downgrade, shall not. coast, with the 


clutch disengaged. 


B. A person who violates the provisions of this section is guilty of a penalty assessment misde- 


meanor. 


History: 1941 Comp., § 68-2466,:enacted by Laws 
1953, ch..139, §. 117; 1953: Comp., § 64-18-59; recom- 
piled, as 1953 Comp., § 64-7-360, by Laws 1978, ch. 35, 
§ 464; 2018, ch. 74, § 51. 


_ The 2018 amendment, effective July 1, 2018, provided 
a penalty for a violation of the provisions of this’ section, 
and made technical changes; added new subsection desig- 
nation "A."; and added Subsection B. , 


66-7-361. Following fire apparatus and CHAN S through safety zone 


prohibited. 


A. The driver of any vehicle other than one on official business shall not follow any fire appa- 
ratus traveling in response to a fire alarm closer than five hundred feet, or drive into or park such 
vehicle within the block where fire apparatus has stopped in answer to a fire alarm. 

B. No vehicle shall at any time be driven through or within a safety zone. 


History: 1953 Comp., § 64-7-361, enacted by Laws 
1978, ch. 35, § 465. 

Cross references, — For the definition of "safety 
zone", see 66-1-4.16 NMSA 1978. 


66-7-362. pee fire hose. 


For authorized emergency vehicles, see 66-7-6 NMSA 


No vehicle shall be driven over any unprotected hose of a fire department when laid down on 
any street or private driveway, to be used at any fire or alarm of fire, without the consent of the fire 


department official in command. 


History: 1941 Comp., § 68-2468, enacted by 
Laws 1953, ch. 139, § 119; 1953 Comp., § 64-18-61; 


recompiled as 1953 Comp., § 64-7-362, by Laws 1978, 
ch. 35, § 466. 


66-7-363. Animals on highway; highway fencing. 


A. Itis unlawful for any person, during the hours of darkness, to ride a horse or other seit 
upon the traveled portion of any. highway that is normally used by motor vehicles. 
. B...It is unlawful for any person negligently to permit livestock to wander or graze upon any 


fenced highway at any time or, during the hours of darkness, to drive livestock along or upon any 
highway that is normally used by motor vehicles. 

C. Owners of livestock ranging in pastures through which unfenced roads or highways pass 
shall not be liable for damages by reason of injury or damage to persons or. property occasioned 
by collisions of vehicles using the roads and highways and livestock ranging in the pastures un- 
less the owner of the livestock is guilty of negligence other than allowing livestock to range in the 
pasture. 
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D. As the department of transportation's annual budget permits, the department of transpor- 
tation shall: 

(1) construct, inspect regularly and maintain fences along all highways under its jurisdic- 
tion and provide cattle underpasses, water pipelines and cattle guards as the department of trans- 
portation may deem necessary, unless it makes a fact determination that no livestock can enter 
the highway from a portion left unfenced; and 

(2) post proper signs along all highways under its juribdiction that ¢ are not fenced on 
both sides and that are located adjacent to property containing livestock. The signs shall be 
located at intervals of not more than two miles along such unfenced highways; provided that 
sign intervals and postings shall be consistent with the department of transportation's speci- 
fications for a uniform system of traffic-control devices, subject to traffic safety engineering 
discretion, and shall warn motorists that loose livestock may be encountered and that caution 
should be used. 

E. A person who violates the provisions of Subsection A or B of this section is guilty of a pen- 
alty assessment misdemeanor. 


History: 1941 Comp., § 68-2469, enacted by Laws 1994-NMCA-006, 117 N.M. 171, 870 P.2d 133, cert. denied, 
19538, ch. 139, § 119.1; 1953 Comp., § 64-18-62; Laws 117 N.M. 215, 870 P.2d 753. 
1965, ch. 221, § 1; 1966, ch. 44, § 2; recompiled as 1953 Owner not liable when had no Kkhdwiddes horses 
Comp., § 64-7-363, by Laws 1978, ch. 35, § 467; 2018, free. — Where plaintiffs car collided with defendant's 
ch, 74, § 52; 2019, ch. 155, § 1. horse on a highway, defendant was not liable where de- 
Cross references. — For unlawfully permitting live- fendant had no knowledge of his horses being on the high- 
stock upon public highways, see 30-8-13 NMSA 1978. way and neighbor's horse released defendant's horses by 
For herd law districts, see 77-12-12 NMSA 1978. kicking their gate down. Steed v. Roundy, 342 F.2d. 159 
The 2019 amendment, effective June 14, 2019, re- (10th Cir, 1965). 
quired the department of transportation to maintain Section inapplicable to horse owner using due 
fencing, cattle guards and livestock warning signs on care in crossing highway. — Where plaintiff has used 
public highways; in the section heading, added "highway due care in:preparing to move herd of horses across high- 
fencing"; added new Subsection D and redesignated for- way, this section was not applicable. Knox v, Trujillo, 
mer Subsection D as Subsection E; and in Subsection E, ~ 19638-NMSC-1382, 72 N.M. 345, 383 P.2d 823. 
after "provisions of", added "Subsection A or B of". Basis of livestock owner's liability is negligence. 
The 2018 amendment, effective July 1, 2018, provided — The basis of any liability on the part of defendant in 
a penalty for a violation of the provisions of this section, wrongful death action where decedent collided with de- 
and made technical changes; in Subsection C, after "live- fendant's cow on highway and was killed was negligence. 
stock", deleted "or animals", and after "allowing", deleted Tapia v. McKenzie, 1971-NMCA-128, 83 N.M. 116, 489 
"his animals" and added "livestock"; and added Subsec- P.2d 181. 
tion D. Even before the 1965 amendment to this section 
(which inserted "negligently" before "to permit" in Subsec- 
ANNOTATIONS tion B), the word "permit," and the fact that Section 30- 
Ordinance conflicted with free range of live- 8-13 NMSA 1978 was later in time, necessitated that 
stock management. — Where the county filed a negligence be shown on the part of the owner of livestock 
criminal complaint against defendant for allowing de- running at large upon the public highways before liability 
fendant's\cattle to run at large in violation of a county will attach against him for damages or losses sustained 
ordinance that made it unlawful for a person to allow or by others by reason thereof. Steed v. Roundy, 342 F.2d 159 


(10th Cir. 1965). 


ermit an animal to run at large; and the land in ques- 
2 5 r Livestock on range. — Determination of negligence 


tion was not within the boundary of a municipality, a 


conservancy district, or a military base, the metropoli- on part of rancher not required where he permitted bull 
tan court properly dismissed the criminal complaint to be on highway which traversed unfenced pasture land 
because the ordinance conflicted with New Mexico's pig sae fan Se pri a lad . a accident I yee 
free range or "fence out" approach to livestock manage- other Hvestocs injured in accidents, Carrasco v. UAHey, 
ment as expressed in Subsection C of Section 66-7-363 1968-NMCA-061, 79 N.M. 432, 444 P.2d 617, 
NMSA 1978 and Section 77-16-1 NMSA 1978, and the Despite increased frequency of accidents between 
county did not have general authority to disallow the defendant's cattle and bor traveling the highway 
free running of livestock in unincorporated or open ar- which passed through defendant's open pasturelands, de- 
eas of their jurisdiction. Bernalillo Bd. of Co. Comm'rs v. fendant had no duty to either fence the highway or aban- 
Benavidez, 2013-NMCA-015, 292 P.3d 482, cert. denied don his pastures. He had been relieved by the legislature 
2018-NMCERT-012. ‘ of responsibility for permitting his cattle to graze in pas- 
Purpose of this section is to protect the motoring tures adjacent to the unfenced highway; and furthermore, 
public. Mitchell v. Ridgway, 1966-NMSC-265, 77 N.M. the fact that there was water available on both sides of 


249, 421 P.2d 778; Roderick v. Lake, 1989-NMCA-050, 108 the highway operated against any inference of negligence 
N.M. 696, 778 P.2d tee eine 108 N.M. 681, 777 on his part. Dean v, Biesecker, 1975- NMSC-021, 87 N.M. 


P20 1325. 389, 534 P.2d 481. 

Applicability of Subsection C. — The focus of Sub- _ Owner of livestock has duty to care for his prop- 
section C is the duty ofa livestock owner with respect to erty as a reasonable man, and he may be liable for in- 
animals on a highway. Its application is limited to un- juries to motorists resulting from collisions with his ani- 
fenced highways. Madrid v. New Mexico State Hwy. Dep't, mals due to his negligence in permitting them to be on the 
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highway. Mitchell v, Ridgway, 1966-NMSC-265, 77 N.M. 
249, 421 P.2d 778. 

Trier of facts determines whether owner of animal 
used reasonable care to restrain his livestock, Mitchell 
v. Ridgway, 1966-NMSC-265, 77 N.M. 249, 421 P.2d 778. 

Law reviews. — For comment on Grubb v. Wolfe, 75 N.M. 
601, 408 P.2d 756 (1965), see 6 Nat. Resources J, 306 (1966). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Own- 
er's liability, under legislation forbidding domestic ani- 
mals to run at large on highways, as dependent on negli- 
gence, 34 A.L.R.2d 1285. 

Liability of person, other than owner of animal or owner 
or operator of motor vehicle, for damage to motor vehicle 
or injury to person riding therein resulting from collision 
with domestic animal at large in street or highway, 21 
A.L.R.4th 132. 


TRAFFIC LAWS; SIGNS, SIGNALS AND MARKINGS; ACCIDENTS 
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Liability of owner or operator of vehicle for damage to 
motor vehicle or injury to person riding therein resulting 
from collision with domestic animal at large in street or 
highway, 21 A.L.R.4th 159. 

Liability of owner of animal for damage to motor vehicle 
or injury to person riding therein resulting from collision 
with domestic animal at large in street or highway, 29 
A.L.R.4th 431. 

Liability of governmental entity for damage to motor 
vehicle or injury to person riding therein resulting from 
collision between vehicle and domestic animal at large in 
street or highway, 52 A.L.R.4th 1200, : 

Liability for killing or injuring, by motor vehicle, of live- 
stock or fowl on highway, 55 A.L.R.4th 822. 


66-7-363.1. Department of transportation; agreements with owners or 
lessees of highway frontage; provisions. 


A. Notwithstanding the responsibility of the department of transportation under the provi- 
sions of Section 66-7-363 NMSA 1978 to construct, inspect regularly and maintain fences along all 
highways under its jurisdiction, the department of transportation may enter into an agreement 
with an owner or lessee of property adjoining a public highway to keep a specified section of the 
highway frontage unfenced for use as roadside business; provided, however, that the owner or les- 


see, whoever is party to the agreement, agrees: 


(1) to assume full responsibility for constructing and maintaining livestock fencing on the 
property that the owner or lessee owns or leases in such a manner. so as to prevent the entry of 


livestock onto the highway; and 


(2) to be liable for any damage caused by livestock entering upon the public highway from 
the owner's or lessee's property if the property in question is not fenced or the fencing not main- 
tained pursuant to the agreement with the department of transportation. 

B. Nothing in this section shall preclude an owner or lessee who has entered into an agree- 
ment with the department of transportation pursuant to this section from also being subject to the 


penalties set out in Section 66-7-363 NMSA 1978. 


History: 1953 Comp., § 40A-8-10.1, enacted by 
Laws 1975, ch. 283, § 1; 1978 Comp., § 30-8-14 recom- 
piled and amended as § 66-7-363.1 by Laws 2019, ch. 
155, § 2. 

Recompilations. — Laws 2019, ch. 155, § 2 recompiled 
and amended former 30-8-14 NMSA 1978 as 66-7-363.1 
NMSA 1978 effective June 14, 2019. 

The 2019 amendment, effective June 14, 2019, re- 
vised the statutory citation for the provision requiring the 
department of transportation to construct, inspect regu- 
larly and maintain fences along all highways under its 
jurisdiction; in the section heading, after the section num- 
ber, deleted "highway", and after "department", added 
"of transportation"; in Subsection A, in the introductory 
clause, after "Section", deleted "40A-8-10 NMSA 1953" 
and added "66-7-363 NMSA 1978"; and in Subsection B, 
after "Section", deleted "40A-8-10 NMSA 1953" and added 
"66-7-363 NMSA 1978", 


ANNOTATIONS 


Duty of department under section. — The Depart- 
ment has a duty either to construct fences along all public 


highways or, as an alternative to fencing, to afford protec- 
tion to the motoring public in one of the following ways: 
make a fact determination that no livestock can enter 
the highway through portions left unfenced under Sec- 
tion 30-8-13B(1) NMSA 1978; place warning signs on un- 
fenced highways under Section 30-8-13B(2) NMSA 1978; 
or enter agreements with owners or lessees of property 
where that owner or lessee assumes full responsibility 
for constructing and maintaining livestock fencing to pre- 
vent livestock from entering the highway under Subsec- 
tion A of this section. Madrid v. N.M. State Hwy. Dep't, 
1994-NMCA-006, 117 N.M. 171, 870 P.2d 133, cert. denied, 
117 N.M. 215, 870 P.2d 753. 

Fence designed with gaps. — Under 30-8-13 and 
80-8-14 NMSA 1978, the highway could be designed with 
gaps in the fences, provided that the design also include 
coverage for the gaps by one of the protective measures 
outlined by those sections. Madrid v. N.M. State Hwy. 
Dep't, 1994-NMCA-006, 117 N.M. 171, 870 P.2d 133, cert. 
denied, 117 N.M. 215, 870 P.2d 753, 


66-7-364. Putting injurious material or trash on highway prohibited. 


A. No person shall throw or deposit upon a highway any trash, glass bottles, glass, nails, tacks, 


wire or cans. 
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B. A person who drops or permits to be dropped or thrown upon any highway’any destructive 
or injurious material or trash shall immediately remove the same or cause it to be removed. 

C. A person removing a wrecked or damaged vehicle from a highway shall remove any glass or 
other injurious substance dropped upon the highway from the vehicle. 

D. As used in this section, "trash" means any article or substance that when iscatdea creates 
or contributes to an unsanitary, offensive or unsightly condition. "Trash" includes waste food; pa- 
per products; cans, bottles and other ‘containers; household furnishings and equipment; parts or 


bodies of vehicles and other metallic junk or perap; and collections of ashes, dirt, yard trimmings 


and other rubbish. 


History: 1958 Comp., § 64-7-364, enacted by Laws 
1978, ch. 35, § 468; 2000, ch, 22, § 1. 

The 2000 amendment, effective July 1, 2000, in the 
section heading, substituted "injurious" for "glass or 
other" and inserted "or trash"; in Subsection A, substi- 
tuted "deposit upon a highway any trash, glass: bottles" 
for "deposit upon any highway any glass bottle" and de- 
leted "or any other substance likely to injure any person, 


66-7-365.. Recompiled. 


Recompilations. — Laws 1993, ch. 226, § 53C recom- 
piled: 66-7-365 NMSA 1978, as enacted by Laws 1978, ch. 


animal or vehicle upon such highway" from the end of the 
sentence; in Subsection B, substituted "A" for "Any" and 


inserted "or trash"; and added Subsection D. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 60A 
C.J.S. Motor Vehicles §§ 348,349. 


35, § 469, relating to regulating school buses, as 22-16-11 
NMSA 1978, effective July 1, 1993. 


66-7-366. Occupied moving house trailer. . 


It is a misdemeanor for any person to: 


A. occupy a house trailer while it is being towed upon a highway; or 
B. ‘tow a house trailer on any highway when the house trailer is occupied by any person. 


History: 1953 Comp., § 64-18-65, enacted by Laws 
1969, ch. 169, § 9; recompiled as,1953 Comp., § 64-7. 
366, by Laws 1978, ch. 35, § 470. . 

Repeals and reenactments, — Laws 1967, ch. 232, 
§ 8, repealed 64-18-65, 1953 Comp., relating to duty of 
driver of vehicle to stop for blind person crossing highway 
or street, and Laws 1969, ch. 169, § 9, enacted the above 
section. 


66-7-367, Improper opening of doors. 


It is a misdemeanor for any person to: 


Cross references. — For definition of "house trailer", 
see 66-1-4.8 NMSA 1978. 
For the penalty for a misdemeanor, see 66-8-7 NMSA 


1978. 


For the penalty assessment for violation, see 66-8-116 
NMSA 1978. 


A. open the door of a vehicle on the side near moving traffic unless: 


(1) itis reasonably safe to do so; and 


(2) the door can be opened without interfering with the movement of traffic; or: 
B. leave a door of a vehicle open on the side of the vehicle near moving traffic for a peat of 
time longer than necessary to load or r unload passengers. 


History: 1953 Comp., § 64-18-66, enacted by Laws 
1969, ch. 169, § 10; recompiled as 19538 Comp., § 64-7- 
367, by Laws 1978, ch. 35, § 471. 

Cross references. — For the penalty for a misde- 
meanor, see 66-8-7 NMSA 1978. 


For the penalty assessment for violation, see 66-8- 116 
NMSA 1978. 


66-7-368. Purpose [of child restraint device provisions]. 


The purpose of this act [66-7-368, 66-7-369. NMSA 1978] is to minimize'the likelihood of injury 
or death to young children riding in certain vehicles. — 


History: Laws 1988, ch. 252, § 1. 
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66-7-369. Child passenger restraint; enforcement. 


A. A person shall not operate a passenger car, van or pickup truck in this state, except for an 
authorized emergency vehicle, public transportation or a school bus, unless all passengers less 
than eighteen years of age are properly restrained. 

B. Each person less than eighteen years of age shall be properly secured in a child passenger 
restraint device or by a safety belt, unless all seating positions equipped with safety belts are oc- 
cupied, as follows: 

(1) children less than one year of age shall be properly secured in a rear-facing child pas- 
senger restraint device that meets federal standards, in the rear seat of a vehicle that is equipped 
with a rear seat. If the vehicle is not equipped with a rear seat, the child may ride in the front seat 
of the vehicle if the passenger-side air bag is deactivated or if the vehicle is not equipped with a 
deactivation switch for the passenger-side air bag; 

(2) children one year of age through four years of age, regardless of weight, or children 
who weigh less than forty pounds, regardless of age, shall be properly secured in a child passenger 
restraint device that meets federal standards; . | 

(3) children five years of age through six years of age, regardless of weight, or children who 
weigh less than sixty pounds, regardless of age, shall be properly secured in either a child booster 
seat or an appropriate child passenger restraint device that meets federal standards; and 

(4) children seven years of age through twelve years of age shall be properly secured i ina 
child passenger restraint device or by a seat belt. 

C. A child is properly secured in an adult seat belt when the lap belt properly fits across the 
child's thighs and hips and not the abdomen. The shoulder strap shall cross the center of the 
child's chest and not the neck, allowing the child to sit all the way back against the vehicle seat 
with knees bent over the seat edge. 

-D. > Failure to be secured by a child passenger restraint device, by a child booster seat or by a 
safety belt as required by this section shall not in any instance constitute fault or negligence and 
- shall not limit or apportion damages. 


History: Laws 1983, ch. 252, § 2; 1985, ch. 129, § 1; years of age shall be" in the introductory paragraph; in 
1991, ch. 192, § 7; 2001, ch. 212, § 1; 2005, ch. 298, § 1. Paragraph (1), inserted "rear-facing" and substituted 

The 2005 amendment, effective June 17, 2005, added the language beginning "that meets federal standards" 
Subsection B(3) to provide that children five years of age for "which meets the standards prescribed in 49 CFR 
through six years of age regardless of weight or children 571.213"; in Paragraph (2), inserted "regardless of weight, 
sixty pounds regardless of age shall be properly secured; or children who weigh less than forty pounds, regardless 
changed the age of children from five to seven in Sub- of age", and substituted "that meets federal standards" for 
section B(4); added Subsection C to prescribe the proper "which meets the standards prescribed in 49 CFR 571.213 
manner of securing a child in an adult seat belt; and pro- or in the rear seat by a safety belt provided in the motor 
vided in Subsection D that failure to be secured by a child vehicle"; and in Paragraph (3) substituted "in a child pas- 
booster seat shall not constitute fault or negligence or senger restraint device or by a seat belt" for "by:a safety 
limit or apportion damages. belt provided in the motor vehicle in either the front or 

The 2001 amendment, effective July 1, 2001, took rear seat". 
material from Subsection A to create the present Sub- The 1991 amendment, effective June 14, 1991, deleted 
section B, and redesignated former Subsection B as C; in "Penalty" preceding "enforcement" in the section heading; 
Subsection A, substituted "except for" for "and not"and deleted former Subsection B which read "Any person who 
"all passengers less than eighteen" for "each passenger violates this section shall be issued a citation with a fine 
under eleven" and inserted "are properly restrained"; in of fifty dollars ($50.00)"; and redesignated former Subsec- 
Subsection B, inserted "Each person less than eighteen tion C as Subsection B. 


66-7-370. Short title. 
This act [66-7-370 to 66-7-373 NMSA 1978] may be cited as the "Safety Belt Use Act". 


History: Laws 1985, ch. 131, § 1. Am. Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 
. ity under state law for injuries resulting from defective 
ANNOTATIONS automobile seatbelt, shoulder harness, or restraint sys- 


Law reviews. — For article, "The Seat Belt Defense tem, 48 A.L.R.5th 1. 


Reconsidered: A Return to Accountability in Tort Law?," 
see 16 N.M.L, Rev, 221 (1986). 
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66-7-371. Repealed. 


Repeals. — Laws 1989, ch. 317, § 4 repealed 66-7-371 
NMSA 1978, as enacted by Laws 1985, ch. 131, § 2, defin- 
ing passenger car, effective June 16, 1989. 


66-7-372. Safety belt use required; exception. 


A. Except as provided by Section 66-7-369 NMSA 1978 and in Subsection B of this section, 
each occupant of a motor vehicle having a gross vehicle weight of ten thousand pounds or less 
manufactured with safety belts in compliance with federal motor vehicle safety standard number 
208 shall have a safety belt properly fastened about his body at all times when the vehicle is in 
motion on any street or highway. 

B. This section shall not apply to an occupant of a motor vehicle having a gross vehicle weight 
of ten thousand pounds or less who possesses a written statement from a licensed physician that 
he is unable for medical reasons to wear a safety belt or to a rural letter carrier of the United 
States postal service while performing the duties of a rural letter carrier. 


History: Laws 1985, ch. 131, 5, 3; 1989, ch. 317, § 1; shoulder harnesses for the driver and front seat passenger 
2001, ch.191,§1. ° — ' ~ were dangling from the ceiling had reasonable grounds to 
Cross references, -~ For federal motor vehicle safety stop the vehicle for violation of this section. State v. Apo- 
standard number 208, see 49 C.F-R. § 571.208, daca, 1991-NMCA-048, 112 N.M, 302, 814 P.2d 1030, cert. 
The 2001 amendment, effective June 15, 2001, in Sub- denied, 112 N.M, 220, 813 P.2d 1018. 
section A, deleted "front seat" preceding "occupant" and Police officers who stop vehicles for alleged violations 
deleted."unless all seating positions equipped with safety of this section should not, be required to know. the design 
belts are occupied" from the end of the subsection. of the safety-belt system in every motor vehicle. State v. 
The 1989 amendment, effective June 16, 1989, substi- Apodaca, 1991-NMCA-048, 112 N.M. 302, 814 P.2d 1030, 
tuted "motor vehicle having a gross vehicle weight of ten cert, denied, 112 N.M. 220, 813 P.2d 1018. 
thousand pounds or less" for "passenger car" near the be- New Mexico law does not permit custodial antes 
ginning of Subsections A and B, inserted "on any street or for violation of its seat belt regulation. United States 
highway" near the end of Subsection A, and made a minor v. Guzman, 864 F.2d 1512 (10th Cir. 1988). 
stylistic change in Subsection B. Law reviews. — For note, "Tort Litigation —-'The New 
Case for the 'Seat Belt Defense' — Norwest Bank New 
’ ANNOTATIONS Mexico, N.A. v. Chrysler Corporation," see 30.N.M. L. Rev, 
Reasonable grounds for stopping vehicle. — Po- 403 (2000). 


lice officer who stopped defendant's vehicle because the 


66-7-373. Enforcement programs. 


A. Failure to be secured by a child passenger restraint device or by a dafety belt as required by 
the Safety Belt Use Act [66-7-370 NMSA 1978] shall not in any instance constitute fault or negli- 
gence and shall not limit or apportion damages. 

B. The bureau in cooperation with the state department of public educitios and the depart- 
ment of health shall, to the extent that funding allows, provide education to encourage compli- 
ance with the use of restraint devices in reducing the risk of harm to their ‘users as well as to 
others. 

C. The bureau shall evaluate the effectiveness of the Safety Belt Use Act and shall include a 
report of its findings in the annual evaluation report on its highway safety plan that it submits to 
the national highway traffic safety administration and the federal highway administration under 
23 U.S.C. 402. 

D. The provisions of the Safety Belt Use Act shall be ae whether or not associated with 
the enforcement of any other statute. 


History: Laws. 1985, ch, 131, § 4; 1989, ch. 317, § 2; through C as present Subsections B through D, and. sub- 


1991, ch. 192, § 8; 1993, ch. 349, § 1; 2001, ch. 191, § 2. stituted "department of health" for "health and environ- 
The 2001 amendment, effective June 15, 2001, in Sub- ment department" in Subsection B. 

sections B and C, substituted "The bureau" for "The traf- The 1991 amendment, effective June 14, 1991, de- 

fic safety bureau of the state highway and transportation leted "penalties" at the end of the catchline; deleted for- 

department". mer Subsection A, relating to penalties for violating Sub- 
The 1993 amendment, effective July 1, 1993, added section A of Section 66-7-372 NMSA 1978; deleted former 

present Subsection A, redesignated former Subsections A Subsection B which read "Failure to be secured by a child 
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66-7-374 


passenger restraint device or by a safety belt as required | 


by the Safety Belt Use Act shall not in any instance con- 
stitute fault or negligence and shall not limit or appor- 
tion damages"; redesignated former Subsections C to E as 
Subsections A to C; inserted "of the state highway depart- 
ment and transportation department" in Subsections A 
and B; and, in Subsection C, deleted "and to educate the 
persons in the program regarding the requirements and 
penalties specified i in. the Safety Belt Use Act’ at the’ end 
and made minor stylistic changes. - 

The 1989 amendment, effective Janie 16, 1989, ‘sub- 
stituted "penalties" for ' 'penalty" in the catchline, made 
a minor stylistic change in Subsection A,.and substituted 


"traffic safety bureau" for "transportation department" , 


near the beginning of Subsections C and D, 
ANN’ OTATIONS 


Lnnailindionality — Subsection B. (now .Subsection 
A). does not violate the equal protection provisions of the 
United States and New Mexico Constitutions. Armijo 
v. Atchison, Topeka & Santa Fe Ry., 754.F. Supp: 1526' 
(D.N.M. 1990), rev'd in part on other grounds, 19 F.3d 547 
(10th Cir. 1994). 

Affecting rights in pending cases. — It was not 
error to exclude evidence of the plaintiff's failure to use 
seat belts. because the defendant had no right or rem- 
edy with regard to seat belts prior to the adoption of this 
section, and applying the section did violate the prohibi- 
tion against affecting rights in pending cases contained 
in N.M. Const., art. IV, § 34. Mott v. Sun Country Garden 
Prods., Inc., 1995- NMCA-066, 120 N.M. 261, 901 P.2d 192, 
cert. denied, 120 N.M. 68, 898 P.2d 120. 

Separation of powers. — This section does not violate 
the separation of powers doctrine since it is within the 
power of the legislature to determine whether to impose 
as a matter of state policy an obligation on citizens to wear 
a seat belt and to establish sanctions for non-conformity 
with that obligation. Mott v. Sun Country Garden Prods., 
Inc., 1995-NMCA-066, 120 N.M, 261, 901 P.2d 192, cert. 
denied, 120 N.M. 68, 898 P.2d 120. 


66-7- 374, Texting while driving. 


TRAFFIC LAWS; SIGNS, SIGNALS AND MARKINGS; ACCIDENTS 


66-7-374 


Due process issues. — Limiting the defendant's use of 
a seat belt defense did not violate due process. Mott v. Sun 


‘Country Garden Prods., Inc., 1995-NMCA-066, 120 N.M. 


261,901 P.2d 192, cert. denied, 120 N.M. 68, 898 P.2d 120. 

_Seat belt non-use. — This section bars consideration 
of seat belt non-use in a comparative fault. analysis of li- 
ability. Rodriguez v. Williams, 2015-NMCA-074, cert. de- 
nied, 2015-NMCERT-006. 

Where defendant, who was driving while. intoxicated, 
ran a red light and struck plaintiffs vehicle, the dis- 
trict court did not err when it concluded that Subsec- 
tion A of this section barred it from considering the fact 
that plaintiff was not wearing a seat belt in-determining 
plaintiff's comparative negligence. Rodriguez v. Williams, 


~, 2015-NMCA-074, cert. denied, 2015-NMCERT-006. 


Use of seat belt defense to prove causation pro- 
hibited. — The. consideration of evidence that the plain- 
tiff was not wearing a seat belt in order to prove causation 
is prohibited by this section. Mott v. Sun Country Garden 
Prods.; Inc., 1995-NMCA-066, 120 N.M. 261, 901.P.2d 192, 
cert. denied, 120 N.M. 68, 898 P,2d 120, 

Use of seat belt defense to reduce damages pro- 
hibited. — The nonuse of available seat belts by rear 


‘seat passengers cannot be used to reduce their recov- 


ery of damages. Norwest. Bank N.M. v, Chrysler. Corp., 
1999-NMCA-070, 127 N.M. 397, 981 P.2d 1215, cert. de- 
nied, 127 N.M. 389, 981 P.2d 1207. 

Seat belt evidence i in mitigation of punitive date: 
ages. — In an action against an automobile manufacturer 
arising from an accident in which several occupants were 
ejected from a minivan, evidence of defendant's general 
corporate policy of encouraging seat belt’ use was allow- 
able to mitigate a claim for punitive damages. Norwest 
Bank N.M. v. Chrysler Corp., 1999-NMCA-070, 127 N.M. 
397, 981 P.2d 1215, cert. denied, 127 N.M. 389, 981 P.2d 
1207. 

Law reviews. — For annual survey of New Mexico law 
of torts, see 16 N.M.L. Rev. 85 (1986). 

For note,-""The New Case for the ‘Seat Belt Defense' - 
Norwest Bank New Mexico, NA v. Chrysler Corporation," 
see 30 N.M.L. Rev. 403 (2000). 


A. A person shall not nied or view a text message or inanually may on a handheld ears com- 
munication device for any purpose while driving a motor vehicle, except to summon medical or 
other emergency help or unless that device is an amateur radio and the driver holds a valid ama- 
teur radio operator license issued by the federal communications commission. 

B. The provisions of this section shall not be construed as authorizing the seizure or forfeiture 
of a handheld mobile communication device. Unless otherwise provided by law, the handheld mo- 
bile communication device‘used in the violation of the provisions of this section is not subject to 
search by a law enforcement officer during a traffic stop Sea pursuant: to the provisions of this 
section. . 

C.. As:used in this section: 

(1) "driving" means being in actual physical control of a motor iphiels ona et eae or street 
and includes being temporarily stopped. because of traffic, a traffic light or stop sign or otherwise, but 
"driving" excludes operating a motor vehicle when the vehicle has pulled over to the side of or off of 
an active roadway and has stopped at a location in which it can safely remain stationary; 

(2) "handheld mobile communication device" means a wireless communication device that 
is:designed to receive and transmit text.or image messages, but "handheld mobile communication 
device" excludes global positioning or navigation systems, devices that are physically or electroni- 
cally integrated into a motor vehicle and voice-operated or hands-free devices that allow the user 
to compose, send or read a text message without the use of a hand except to activate, deactivate or 
initiate a feature or function; and 
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66-7-375 MOTOR VEHICLES 66-7-375 


(3) "text message" means a digital communication transmitted or intended to be transmit- 
ted between communication devices and includes electronic mail, an instant message, a text or 
image communication and a command or request to an internet site; but "text message" excludes 
communications through the use of a computer-aided dispatch service by law enforcement or res- 
cue personnel. 


History: Laws 2014, ch. 5, § 1. Effective dates. — Laws 2014, ch. 5, § 3 made Laws 
2014, ch. 5, § 1 effective July 1, 2014. 


66-7-375. Use of a handheld mobile communication device while 
driving a commercial motor vehicle. 


A. A person shall not use a handheld mobile communication device for any purpose while driv- 
ing a commercial motor vehicle except to summon medical or other emergency help or unless that 
device is an amateur radio and the driver holds a valid amateur radio operator license issued by 
the federal communications commission. This prohibition is a separate prohibition from the prohi- 
bition on texting while driving pursuant to Section 66-7-374 NMSA 1978. 

B. The provisions of this section shall not be construed as authorizing the seizure or forfeiture 
of a handheld mobile communication device. Unless otherwise provided by law, the handheld mo- 
bile communication device used in the violation of the provisions of this section is not subject to 
search by a law eines officer during.a traffic stop made pursuant to the provisions of this 
section. 

C.. As used in this section: 

(1)..."commercial motor vehicle" means a motor vehicle or combination of motor vehicles 
used in commerce to transport passengers or property if the motor vehicle: 

(a) has a gross combination weight rating of more than twenty-six thousand pounds 
inclusive of a towed unit with a gross vehicle weight rating of more than ten thousand pounds; 

(b) has a gross vehicle weight rating of more than twenty-six thousand pounds; 

(c) is designed to transport sixteen or more passengers, including the driver; or 

(d) is of any size and is used in the transportation of hazardous materials as provided 
in 49 CFR Part 383.5; 

(2) "driving" means being in actual physical control of a commercial motor vehicle on a 
highway or street and includes being temporarily stopped because of traffic, a traffic light or stop 
sign or otherwise; but "driving" excludes a commercial motor vehicle when the vehicle has pulled 
over to the side of or off of an active roadway and has stopped at ‘a location in which it can safely 
remain stationary; : 

(3) "handheld mobile Medel nae, device" means a Eastin: communication device 
that is designed to receive and transmit text, voice or image messages; provided, however, that 
"handheld mobile communication device" excludes global positioning or navigation systems; citi- 
zen band radios with a handheld microphone operated by a single button or lever; devices that 
are physically or electronically integrated into a commercial motor vehicle; and voice-operated or 
hands-free devices that allow the user to compose, send or read a text message or talk without the 
use of a hand, except to activate, deactivate or initiate a feature or function; and 

(4) "text message" means a digital communication transmitted or intended to be transmit- 
ted between communication devices and includes electronic mail, an instant RIGSBEEC, a text or 
image communication and a command or request to.an internet site; but "text message" excludes 
communications through the use of a computer-aided dispatch service by law enforcement or Tres- 
cue personnel. ' 


History: Laws 2016, ch. 63, § 1. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 63 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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66-7-401 TRAFFIC LAWS; SIGNS, SIGNALS AND MARKINGS; ACCIDENTS 66-7-402 


PART 5 
WEIGHT AND SIZE LIMITATIONS 


66-7-401. Scope and effect of article [part]. 


A. It is a misdemeanor for any person to drive or move, or for the owner, lessee or other person 
directing the operation to cause or permit to be driven or moved, on any highway any vehicle or 
vehicles of a size or weight exceeding the limitations stated in Sections 66-7-401 through 66-7-416 
NMSA 1978 or otherwise in violation of said sections, and the maximum size and weight of vehicles 
herein specified shall be lawful throughout this state, and local authorities shall have no power or 
authority to alter said limitations except as express authority may be granted in said sections. 

B. The provisions of Sections 66-7-401 through 66-7-416 NMSA 1978 governing size, weight 
and load shall not.apply to fire apparatus, road machinery engaged in highway construction or 
maintenance or to implements of husbandry, including farm tractors, temporarily moved upon a 
highway, or to a vehicle operated under the terms of a special permit issued as herein provided. 


History: 1953 Comp., § 64-7-401, enacted by Laws a state gains authority to regulate any highway activity 
1978, ch. 35, § 472. is under its police power. 1955-56 Op. Att'y Gen. No. 55- 
Cross references. — For general definitions appli- 6268. 
cable to this section, see 66-1-4 to 66-1-4.20 NMSA 1978, No violation, until loaded vehicle "driven or 
For provisions that references to English measurement moved". — The remedy of the state is restricted to arrest 
units also refer to equivalent metric units, see 66-1-5 when the offense occurs, It is doubtful that prior to the oc- 
NMSA 1978, currence of the offense a person could be required to take 
For the penalty for a misdemeanor,'see 66-8-7 NMSA 1978. measures which would prevent’ the offense, The offense 
is not committed until a vehicle thus loaded is "driven or 
ANNOTATIONS moved" or operated on a highway. Certainly the driver or 
Provisions within olice owers of legislature. — owner of the vehicle commits no offense if his vehicle, al- 
The supreme court held that the Neeieltuiee by enacting though loaded as prohibited, is parked on the side of a 
Laws, 1956, ch. 87 (similar to Sections 66-7-401 to 66-7-416 highway. However, once moving on the highway if sand, 
NMSA 1978), had spoken upon a subject within the police gravel or manure escapes, then arrest and punishment 
powers excepted from referendum by the state constitution may follow, 1955-56 Op. Att'y Gen. No. 55-6262. 
(N.M. Const., art. IV, § 1); it had exercised its discretion to Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
speak one way or the other; and there was apparent a valid on 2d Automobiles and Highway Traffic §§ 171, 198 to 


and reasonable relationship between the enactment and 


the preservation of the public peace, health or safety. Otto v, Power to limit weight of vehicle or its load with respect 


Buck, 1956-NMSC-040, 61N.M. 123, 995 P2d 1028. to use of streets or highways, 75 A.L.R.2d 376. . 
Enactment of provisions not referable. — Laws Violation or regulations governing size or weight of mo- 

1955, ch. 37 (similar to Sections 66-7-401 to, 66-7-416 tor vehicles, or combinations of vehicles and loads, on the 

NMSA 1978), can only be justified under the police power highway as basis of liability for personal injury, death, or 

of the state. The test is not whether the particular act, in damage to private property, 21 A.L.R.3d 989. 

the opinion of the supreme court or any other fact-finding Liability for damaging highway or bridge by nature or 


agency, is for the peace, health or safety. It is a question weight of vehicles or loads transported over it, 538 A.L.R.3d 


to be determined by the legislature and any law which 1035, 31 A.L.R.5th 171. J 
is passed under the inherent police power of the state is 40 C.J.S. Highways §§ 2438, 244; 60 C.J.S. Motor Vehicles 


not referable under N.M. Const., art. IV, § 1. The only way 8§ 82, 43. 


66-7-402. Width of vehicles. 


The total outside width of any vehicle or its load, excepting mirrors, shall not exceed eight feet six 
inches. Safety devices up to three inches on either side of the vehicle and recreational vehicle appur- 
tenances, including retracting awnings, up to six inches on either side‘of the vehicle are also excepted. 


History: 1953 Comp., § 64-7-402, enacted by Laws retracting awnings, up to six inches on either side of the ve- 


1978, ch. 35, § 473; 1981, ch. 53, § 1; 1983, ch. 30, § 1; hicle". 

1991, ch. 160, § 18; 2001, ch. 127, § 4. The 1991 amendment, effective July 1, 1991, deleted 
Cross references. — For excessive width of vehicles be- former Subsection B which read "Any bus operated as 

ing an unlawful use of the highways, see 66-7-401 NMSA part of a municipal transit system and operated solely in 

1978, the county in which the municipality is situate may have 
For permits for excessive size, see 66-7-413 NMSA 1978, a width not to exceed eight feet ten inches" and made a 
The 2001 amendment, effective June 15, 2001, in- related stylistic change. 


serted "and recreational vehicle appurtenances, including 


595 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


66-7-403 


ANNOTATIONS 


Section 64-23-13, 1953 Comp. (similar to this sec- 
tion) did not relate to a towed load..1972 Op. Att'y. Gen. 
No. 72-21. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 198, 791, 792. 


MOTOR VEHICLES 


66-7-404 


‘Violation of regulations governing size or weight of mo- 
tor vehicles, or combinations of vehicles and loads, on the 
highway as basis of liability for personal injury, death, or 
damage to private property, 21 A.L.R.3d 989. 

60 C.J.S. Motor Vehicles §§ 32, 43. 


66-7-403. Projecting loads on passenger vehicles, . 


No passenger-type vehicle, except a motorcycle or recreational vehicle shall be peritste on any high- 
way with any load carried thereon extending beyond the line of the fenders on the left side of the ve- 
hicle nor extending more than six inches beyond the line of the fenders on the right side of the vehicle. 


History: 1958 Comp., § 64-23-14, enacted by Laws 


1955, ch. 37, § 3; 1971, ch. 279, § 8; recompiled as 1953 - 


Comp. + § 64-7- 408, by Laws 1978, ch. 37, § 474; 2001, 
ch. 127, § 5. 

Cross references, — For the definition of "motorcycle", 
see 66-1-4,11 NMSA 1978. 

The 2001 amendment, effective June.15, 2001, inserted 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.8, references. — 7A Am. 
Jur. 2d ‘Alhomiobiies and Highway Traffic § 793. — 

- Liability for injury or damage caused by collision with 
Sorin of load projecting beyond rear or side of motor ve- 


hicle or trailer, 21 A.L.R.3d 371. 
“or recreational vehicle" following "except a motorcycle", 


66-7-404, Height and length of vehicles and loads. 


A. A vehicle shall not exceed a height of fourteen feet. 

B.. A vehicle shall not. exceed a length of forty feet extreme overall. dimension and.no motor 
home shall exceed a length of forty-five feet extreme overall dimension, exclusive of front and rear 
bumpers, except when operated in combination with another vehicle as provided in this section. A 
bus may exceed a length of forty-five feet when operating on national network highways. A combi- 
nation of vehicles, unless otherwise exempted in this section, shall not exceed an kewerals length of 
sixty-five feet, exclusive of front and rear bumpers. ; 

C. Acombination of vehicles coupled together shall not consist of more than two units, except: 

(1) atruck tractor and semitrailer shall be permitted to pull one trailer; 

(2) avehicle shall be permitted to pull two units, provided that the middle unit is eenstp bel 
with brakes and has:a weight equal to or greater than the last unit and the total combined gross 
weight of the towed units does not exceed the manufacturer's stated gross weight of the towing units; 

(3) adouble or triple saddle-mount or fifth wheel mount of vehicles in transit by driveaway- 
towaway methods shall be permitted; 

(4) vehicles and trailers operated by or under contract for municipal refuse systems; 

(5) farm trailers, implements of husbandry and fertilizer trailers operated by or ‘under 
contract toa farmer or rancher in farming or ranching operations; and 

(6) as provided in Subsections D through G of this section, 

D. Exclusive of safety and energy conservation devices, refrigeration units and other daviedk such 
as coupling devices, vehicles operating a truck tractor semitrailer or truck tractor semitrailer-trailer 
combinations on the interstate highway system and those qualifying federal aid primary system 
highways designated by the secretary of the United States department of transportation, pursuant 
to the federal Surface Transportation Assistance Act of 1982, Public Law 97-424, Section 411, and on 
those highways designated by the department of transportation by rule may exceed an overall. length 
limitation of sixty-five feet, provided that the length of the semitrailer in a truck tractor semitrailer 
combination does not exceed fifty-seven feet six inches.and the length of the semitrailer or trailer in a 
truck tractor semitrailer-trailer combination does not exceed twenty-eight feet six inches. The depart- 
ment of transportation shall adopt rules and regulations granting reasonable access to terminals, fa- 
cilities for food, fuel, repairs and rest and points of loading and unloading for household goods carriers 
to vehicles operating in combination pursuant to this subsection. As used in this subsection, "truck 
tractor" means a non-cargo carrying power unit designed to operate in combination with a semitrailer 
or trailer, except that a truck tractor and semitrailer engaged in the transportation of automobiles 
may transport motor vehicles on part of the truck tractor. 
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TRAFFIC LAWS; SIGNS, SIGNALS AND MARKINGS; ACCIDENTS 


66-7-405 


E. The following combination vehicles are specialized equipment and may exceed an overall 
length of sixty-five feet pursuant to the Code of Federal Regulations, Title 23, Section 658.13: 


(1) automobile transporters; 
(2) boat transporters; 
(3) beverage semitrailers; and 


(4) munitions carriers using dromedary equipment. 
F. A saddle-mount vehicle is specialized equipment and may not excéed an overall length of 
ninety-seven feet pursuant to the Code of Federal Regulations, Title 23, Section 658.13. 
G. Notwithstanding any other subsection of this section, a trailer or semitrailer combination of 
such dimensions as those that were in actual and lawful use in this state on December 1, 1982 may 


be lawfully operated on the highways of this state. 


History: 1953 Comp., § 64-7-404, enacted by Laws 
1978, ch. 35, § 475; 1979, ch. 323, § 1; 1983, ch. 256, § 1; 
1984 (1st S.S.), ch. 9, § 2; 1989, ch. 52, § 1; 1989, ch. 
318, § 33; 1991, ch. 160, § 19; 1993, ch. 328, § 4; 2001, 
ch. 127, § 6 2007, ch. 209, § 8; 2021, ch. 59, § 10. 

Cross. references..— For general definitions appli- 
cable to this section, see 66-1-4 to 66-1-4.20 NMSA 1978. 

For Section 411 of Public Law 97-424, referred to in the 
first sentence in Subsection D, see 49 U.S.C, § 31111 et seq. 

The 2021 amendment, effective June 18, 2021, made 
conforming changes due to the transfer of certain author- 
ity from the department of public safety to the depart- 
ment of transportation; and in Subsection D, after "desig- 
nated by the department", added "of transportation", after 
"by rule", deleted "or regulation with the concurrence of 
the New Mexico department of transportation", and after 
"The department of", deleted "public safety" and added 
"transportation", 

The 2007 amendment, effective July 1, 2007, provided 
that a bus may exceed a length of forty-five feet when op- 
erating on national networks highways and added Sub- 
sections E and F. 

The 2001 amendment, effective June 15, 2001, in- 
serted "and no motor home shall exceed a length of forty- 
five feet extreme overall dimension" in Subsection B. 

The 1993 amendment, effective July 1, 1993, in Sub- 
section D, substituted "fifty-seven feet. six inches" for 
"forty-eight feet" near the end of the first sentence and 
"twenty-eight feet six inches" for "twenty-eight and one- 
half feet" at the end of the first sentence. 

The 1991 amendment, effective July 1, 1991, in 
Subsection B, deleted "Subsection C of" preceding "this 
section" at the end of the first sentence and added the 
second sentence; in Subsection C, designated formerly 
undesignated provisions as Paragraphs (1) to (8), de- 
leted "No combination of vehicles, unless otherwise ex- 
empted in this section, shall exceed an overall length 
of sixty-five feet, exclusive of the front and rear bum- 
pers" following Paragraph (8), added Paragraphs (4) to 
(6) and made a related stylistic change; deleted former 
Subsection D, relating to the exemption from applica- 
tion of former Subsection C of vehicles and trailers used 
by municipal refuse systems and farmers or ranchers; 


66-7-405. Minimum vehicle size. 


redesignated former Subsections E and F as Subsections 
D and E; and deleted "Notwithstanding the provisions 
of Subsection C of this section and" at the beginning of 
Subsection D, 

The 1989 amendment, effective July 1, 1989, substi- 
tuted the present provisions of Subsection A for "No ve- 
hicle including any load thereon shall exceed a height of 
thirteen feet six inches"; in Subsection B deleted "includ- 
ing any load thereon" preceding "shall"; and in Subsection 
H, substituted "state highway and transportation depart- 
ment" for "state highway department" near the middle of 
the first sentence, and "department" for "motor transpor- 
tation department" near the middle of the first sentence 
and near the beginning of the second sentence 

Laws 1989, ch. 52, § 1, effective June 16, 1989, also 
amended 66-7-404 NMSA 1978. The section was set out 
as amended by Laws 1989, ch. 318, § 33. See 12-1-8 NMSA 
1978. 


~ ANNOTATIONS 


No oversize permit required for articulated bus 
under 65 feet long. — An articulated bus is a hybrid 
vehicle with the towing unit falling within the definition 
of motor vehicle and bus and the towed unit falling within 
the definition of semi-trailer. The combination of units be- 
ing less than 65 feet in length, no oversize permit is re- 
quired for operation of this vehicle. 1961-62 Op. Att'y Gen. 
No. 61-39, , | 

Commission cannot legally issue permits for the 
movement of trucks in driveaway-towaway saddle mount 
combinations of more than one towed vehicle. 1959-60 Op. 
Att'y Gen. No. 59-38. . 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 198, 791. 

Violation of regulations governing size or weight of mo- 
tor vehicles, or combinations of vehicles and loads, on the 
highway as basis of liability for personal injury, death, or 
damage to private property, 21 A.L.R.3d 989. 

Federal regulation of tractor-trailer configuration under 
the Surface Transportation Act: of 1982 (49 USCS Appx 
§§ 2301 et seq.), 77 A.L.R. Fed. 350. 

60 C.J.S. Motor Vehicles §§ 32, 48. 


A: Itis unlawful to operate on the highways of this state any motor vehicle: 
(1) with a wheelbase, between two axles, of less than three feet four inches; 
(2) with a motor displacement of less than forty-five cubic centimeters; or 
(3) any motorcycle with less than a twenty-five inch seat height measured from the ground 
to the lowest point on the top of the seat cushion, without a rider. | 
-B. For the purpose of this section, wheelbase shall be measured upon a straight line from cen- 


ter to center of the vehicle axles. 
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History: 1953 Comp., § 64-23-15.1, enacted by Laws 
1973, ch. 20, § 1; recompiled as 1953 Comp., § 64-7- 
405, by Laws 1978, ch. 35, § 476. 

Repeals and reenactments. — Laws 1973, ch. 20, § 1, 
repealed 64-23-15.1, 1953 Comp., relating to minimum 
motor vehicle wheelbase, and enacted the above section. 


Cross references. — For the definition of "motorcycle", 
see 66-1-4.11 NMSA 1978, 


66-7-406. Special load limits. 


A. Subject to the provisions of Sections 66-7-401 through 66-7-416 NMSA 1978 limiting the 
length of vehicles and loads, the load upon any vehicle operated alone or the load upon the front 
vehicle of a combination of vehicles shall not extend more than three feet beyond the foremost 
part of the vehicle, and the load upon any vehicle operated alone or the load upon the rear ve- 
hicle of a combination of vehicles shall. not extend more than seven feet beyond the rear.of the 
bed or body of the vehicle. For the purposes of this section, the foremost part of a front-end load- 
ing solid waste collection vehicle shall include the front-end loading equipment attached to the 
vehicle. 

B. Ifa vehicle combination consists of a tractor, semitrailer and a trailer, the rear overhang is 
limited to a maximum of two feet on the trailer and semitrailer and no front overhang. 


‘History: 1953 Comp.,'§ 64-7-406, enacted by Laws 1953"; added Subsection’ B; and made minor stylistic 


1978, ch. 35, § 477; 1989, ch: 319, § 9; 1997, ch. 94, § 1. 

Cross references, — For the definition of "combina- 
tion", see 66-1-4.3 NMSA 1978. 

The 1997 amendment, effective June 20, 1997, added 
the second sentence in Subsection A. 

The 1989 amendment, effective July 1, 1989, des- 
ignated the former provisions as Subsection A, therein 
substituting "Sections 66-7-401 through 66-7-416 NMSA 


changes. 
ANNOTATIONS | 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur, 2d Automobiles and Highway Traffic §§ 171, 196, 793. 
_ Liability for injury or damage caused by collision with 
portion of load projecting beyond rear or side of motor ve- 
hicle or trailer, 21 A.L.R.3d 371. 


1978" for "Sections 64-7-401 through 64-7-416 NMSA 


66-7-407. Loads on vehicles. 


A. No vehicle shall be driven or moved on any highway unless the vehicle is.so constructed, 
loaded, secured or covered as to prevent any of its load from dropping, sifting, leaking or otherwise 
escaping, except that sand may be dropped for the purpose of securing traction or water or other 
substance may be sprinkled on a roadway in cleaning or maintaining the roadway. 

B, . No person shall operate on any highway any vehicle or combination of vehicles with any 
load unless the load and any covering thereon are securely fastened so as to prevent the covering 
or load from becoming loose, detached or in any manner a hazard to other users of the highway. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Aum: 
Jur, 2d Automobiles and Highway Traffic §§ 171, 196. 


History: 1953 Comp., § 64-7-407, enacted by Laws 
1978, ch. 35, § 478; 1989, ch. 319, § 10. 
Cross references, — For the penalty assessment for 
violation, see 66-8-116 NMSA 1978. 
The 1989 amendment, effective July 1, 1989, inserted 
"secured or covered" in Subsection A and made minor aty- 
listic changes throughout the section. 


66-7-408. Trailers and towed vehicles. 


A. When one vehicle is towing another the drawbar or other connection shall be of sufficient 
strength to pull all weight towed thereby. When a combination of vehicles are engaged in trans- 
porting poles, pipe, machinery or other objects of structural nature which cannot readily be dis- 
membered, the load shall be distributed so as to equalize the weights on the axle of each vehicle 
insofar as possible. ) 

B. When one vehicle is towing another and the connection consists of a shpiat rope or cable, 
there shall be displayed upon such connection a white flag or cloth not less than twelve inches 
square. 
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History: 1953 Comp., § 64-7-408, enacted by Laws Liability for injury incident to towing automobile, 30 
1978, ch. 35, § 479. ' ALR. 750, 80 A.L.R.2d 1019. 
Cross referencés, — For general definitions appli- Liability for collision due to swaying or swinging of mo- 
cable to this section, see 66-1-4 to 66-1-4.20 NMSA 1978, tor vehicle or trailer, 1 A.L.R.2d 167. 
ANNOTATIONS Syne nical Vehicles § 31; 60A C.J.S. Motor Vehicles 


Am. Jur. 2d, A.L.R, and C.J.S. references, — 7A Am. 
Jur, 2d Automobiles and Highway Traffic §§ 794 to 796. 


66-7-409. Load limits on single axles, wheels and tires. 


A. Except as provided by Subsection D of this section, the gross weight imposed on the high- 
way by the wheels of any one axle of a vehicle shall not exceed twenty-one thousand six hundred 
pounds nor shall any one wheel carry a load in excess of eleven thousand pounds. 

B. For the purposes of Sections 66-7-401 through 66-7-416 NMSA 1978, a single-axle load is 

defined as the total.load transmitted to the road by all wheels whose centers are included between 
two parallel transverse vertical planes forty inches or less apart extending across the full width of 
the vehicle. A tandem axle load is defined as the total load transmitted to the road by all wheels 
whose centers are included between two parallel transverse vertical planes more than forty inches 
apart but less than one hundred twenty inches apart, extending across the full width of the vehi- 
cle. The allowed load on tandem axles shall not exceed the gross weight given in Section 66-7-410 
NMSA 1978 for the respective distance between the axles. 
- C...No wheel equipped with pneumatic, solid rubber or cushion tires shall carry a.load in excess 
of six hundred pounds for each inch of tire. width. The width of pneumatic tires shall be taken at 
the manufacturer's rating. The width of solid rubber and cushion tires shall be measured at, the 
flange of the rim. 4 . 

D. The division shall by rule establish standard weight limits for the wheels of any one vehicle 
axle and any one wheel that allow for the gross weight limitation increases authorized for natural 
gas vehicles. 


History: 1953 Comp,, § 64-7-409, enacted by Laws NMSA 1978" for "64-7-401 through 64-7-416 NMSA 1953" 


1978, ch. 35, § 480; 1998, ch. 328, § 5; 2016, ch. 70, § 2. in the first sentence, made stylistic changes in the first and 

. Cross references. — For definitions of "pneumatic second sentences, and added the last sentence. 
tire" and "solid tire", see 66-1-4.14 NMSA 1978 and 66-1- 
4.16 NMSA 1978, respectively. ANNOTATIONS 

The 2016 amendment, effective May 18, 2016, re- Am. Jur. 2d, A.L.R, and C.J.S. references. — 7A Am. 

quired the motor transportation division to establish Jur 2d Aviberiebites and Highway Traffic §§ 171, 196, 791. 
rules to provide for exemptions for natural gas vehicles Power to limit weight of vehicle or its load with respect 
from the statutory limitations on the amount of gross to use of streets or highways, 75 A.L.R.2d 376. 


weight allowable for wheels, axles and loads; in Subsec- 

tion A, added "Except as provided by Subsection D of this tor vehicle, or combinations of vehicles and loads, on the 

section’, and added a:new: Subsection D. highway as basis of liability for personal injury, death, or 
The 1993 amendment, effective July 1, 1998, deleted damage to private property, 21 A.L.R.3d 989. 

"nor shall a tandem axle, as hereinafter defined, carry a Liability for damaging highway or bridge by nature or 

load in excess of thirty-four thousand three hundred twenty weight of vehicles or loads transported over it, 53 A.L.R.3d 

pounds" from the end.of Subsection A; and, in Subsection 1035, 31 A.L.R.bth 171. 

B, divided the former first sentence into the present first 60 C. J.S. Motor Vehicles §§ 32, 43; 61A C.J.S. Motor Ve- 

and second sentences by deleting "and" and making a punc- hicles § 685, et 

tuation change, substituted "66-7-401 through 66-7-416 


Violation of regulation governing size or weight of mo- 


66-7-410. Gross weight of vehicles and loads. 


A. Subject to the limit upon the weight imposed upon the highway through any one axle as set 
forth in Section 66-7-409 NMSA 1978 and except as provided in Subsection D of this section, the 
total gross weight with load imposed upon the highway by any one group of two or more consecu- 
tive axles of a vehicle or combination of vehicles shall not exceed the gross weight given for the 
respective distance between the first and last axle of the group of axles measured longitudinally to 
the nearest foot as set forth in the following table: 
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~ Distance in feet between first Allowed load in pounds 
and last axles of group ; on group of axles 
4 34,320 
5 35,100 
6 35,880 
7 36,660 
8 37,440 
9 38,220 
10 39,000 
11 . ) | 39,780 
12 40,560 
13 Buc 41,340 
14 ‘42,120 
15 . 42,900 
16 ° t. 43 680 
17 . 44,460 
18 45,240. 


B. Except as provided in Subsection D of this section, the total gross weight with load imposed 
on the highway by any vehicle or combination of vehicles where the distance between the first and 
last axles is more than eighteen feet shall not exceed that given for the respective distances in the 
following table: 


Distance in feet between first Allowed load in pounds | 
and last axles of group on group of axles 
19 53,100 
20 54,000 
21 | 54,900 
22 . 55,800 
Ps) | 56,700 
24 57,600 
25 | 68,500 
26 | 59,400 
AT alin . 60,300 
28 , 61,200 
29 | 62,100 
30 63,000 
31 7 gf HOSES OO) 
32 64,800 
33 . 65,700 
34 66,600 
35 67,500 
36 | 68,400 
37 oe as 69,300 
38 70,200 
39, fe 71,100 
40 72,000. 
41 72,900 
42 73,800 
43 74,700 
600 
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Distance in feet between first Allowed load in pounds 
and last’ axles of group on group of axles 

44 ~ "75,600 

45 76,500 

46 Py 77,400 

AT . . 78,300 

48 | | 79,200 

49 80,100 

50 81,000 

51 81,900 

52 82,800 

53 83,700 

54 7 84,600 

55 85,500 

56 or over 86,400. 


C. The distance between the centers of the axles shall be measured to the nearest even foot. 
When a fraction is exactly one-half, the next larger whole number shall be used. 
D. The total gross weight with load limitations imposed by this section for any vehicle or com- 
bination. of vehicles shall be increased by: 
~ (1) four hundred pounds if the vehicle or combination of vehicles uses idle reduction fork 
nology; or 
(2) if the vehicle is a natural gas vehicle, a standard gross weight limit increase for each 
axle distance category in this section, established by the division by rule, by an amount equal to 
the difference between the average weight of the vehicle attributable to its natural gas tank and 
fuel system and the average weight of a comparable diesel.tank and fuel system, 


History: 1958 Comp., § 64-7-410, enacted by Laws The 2007 amendment, effective July 1, 2007, added 
1978, ch. 35, § 481; 2007, ch. 209, § 9; 2016, ch. 70, § 3. Subsection D to increase load limitations by vehicles us- 
Cross references. — For definitions of Neomalinatians ing idle reduction technology. 
and"gross vehicle weight", see 66-1-4.3 NMSA 1978 and 
66-1-4.7 NMSA 1978, respectively. ANNOTATIONS 


For damages for injuries to highway due to excessive 


weight, see 67-7-10 NMSA 1978. Single axle and gross weight provisions con- 


strued harmoniously. — The limitations provided in 


The 2016 amendment, effective May 18, 2016, in- Section 64-23-20, 1953 Comp. (similar to this section), are 
creased the allowable weight limit for vehicles powered by subject to Section 64-23-19, 1953 Comp. (similar to Sec- 
natural gas; in Subsection D, after "shall be increased by", tion 66-7-409. NMSA 1978), dndthese two. sections can 
added the paragraph designation "(1)", after "technology", and should be construed harmoniously. 1965 Op. Att'y 
added "or", and added a new Paragraph (2). Gen. No. 65-43. 


66-7-411. Authorized representative may weigh vehicles and require 
removal of excess loads; graduated penalties. 


A. A police officer with the New Mexico state police division of the department of public safety, 
having reason to believe that the weight of a vehicle and load is unlawful, may require the driver 
to stop and submit to weighing of the vehicle and load by means of either portable or stationary 
scales and may require the vehicle to be driven to the nearest scales approved by the department 
of public safety or the department of transportation if the scales are within five miles. A police of- 
ficer shall not require a driver to weigh a vehicle on a private scale. 

B. When.a police officer with the New Mexico state police division of the department of public 
safety or a transportation inspector, upon weighing a vehicle or combination, determines that the 
gross vehicle weight or combination gross vehicle weight exceeds the maximum authorized. by Sec- 
tions 66-7-409 and 66-7-410 NMSA 1978, the officer or inspector shall require the driver or owner 
of the vehicle or combination to unload that portion of the load necessary to decrease the gross 
vehicle weight or combination gross vehicle weight to the authorized maximum. 
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C. A driver of a vehicle who fails or refuses to stop and submit the vehicle and load to weighing 
or who fails or refuses, when directed by a duly authorized police officer with the New Mexico state 
police division of the department of public safety or a transportation inspector, upon a weighing of 
the vehicle, to unload the vehicle and otherwise comply with the provisions of this section is guilty 
of a misdemeanor. 

D. A shipper or a person loading the vehicle who intentionally overloads a vehicle that the 
shipper or person has reason to believe will travel in that condition upon a public highway is guilty 
of a misdemeanor and shall be fined in accordance with Section 66-8-116.1 NMSA 1978. 

E. In all cases of violations of weight limitations, the penalties shall be assessed and imposed 
in accordance with Section 66-8-116.1 NMSA 1978. 


History: 1953 Comp., § 64-7-411, enacted by Laws The 2007 amendment, effective July 1, 2007, in- 
1978, ch. 35, § 482; 1980, ch. 56, § 1; 1991, ch. 160, § 20; creased the fines in Subsection E for excess weight. 
2008, ch. 141, § 2; 2007, ch. 209, § 10; 2015, ch. 3, § 36; The 2008 amendment, effective June 20, 2003, in Sub- 
2021, ch. 59, § 11. section A, substituted "police officer with the motor trans- 

The 2021 amendment, effective June 18, 2021, made portation division or New Mexico state police division of 
conforming changes due ‘to the transfer of certain author- the department of public safety" for "New Mexico state 
ity to the department of transportation; and in Subsection police officer or.enforcement employee of", and cba 
A, after "department of public safety", added "or the de- "of public safety" following "department"; substituted " 
partment of transportation", police officer with the motor transportation division nf 

The 2015 amendment, effective July 1, 20165, pro- New Mexico state police division of the department of the 
vided the New Mexico state police division of the depart- public safety or a transportation inspector" for "the officer 
ment of public safety with the authority to investigate or employee" in Subsections B and C; and substituted. "in- 
and weigh vehicles suspected of exceeding weight limi- spector" for "employee" in Subsection B, 
tations, and struck the schedule of penalties for vehicle The 1991 amendment, effective July 1, 1991, in Sub- 
weight violations in this section, and specified that penal- section A; inserted "New: Mexico" near the beginning, 
ties for weight violations would be imposed pursuant to substituted "department" for "division" near the end and 
Section 66-8-116.1 NMSA _.1978; in Subsection A, after "A made a minor stylistic change; substituted "the officer or 
police officer with the", deleted "motor transportation di- employee shall" for "he shall! in Subsection B; substituted 
vision or the', and added the last sentence relating to pri- "unload the vehicle" for "stop the vehicle" near the end 
vate scales; in Subsection B, after "When a police officer .., of Subsection C; rewrote Subsection D which read "Any 
with the", deleted "motor transportation division or the"; . shipper who intentionally overloads a vehicle which he 
in Subsection C, after "authorized police officer with the", has reason to believe will travel in such condition upon a 
deleted "motor transportation division or the"; in Subsec- public thoroughfare shall also be fined in accordance with 
tion D, after "in accordance with", deleted "Subsection E of Subsection E"; and substituted "1 to 3,000" for "1,000 to 
this section" and added “Section 66-8-116;1 NMSA 1978"; 3,000" in'the first line in the schedule in Subsection E. 
in Subsection BH, after "in accordance with", deleted "the 
following schedule" and added "Section 66-8-116.1 NMSA is ANNOTATIONS 
1978", and deleted the remainder of the subsection relat- Am, Jur, 2d, A.L.R. and C.J.S. references, — 7A Am. 
ing to. excess weight and penalty assessments. . «i: Jur, 2d Automobiles and Highway Traffic § 203. 


60 CuJ.S. Motor Vehicles ; 32, 


66-7-412. Special farm permits, 


The department of transportation shall have the authority to issue special permits at all ports 
of entry where registration stations or places where inspection and registration services are main- 
tained by the department of transportation to all implements of husbandry using the highways, 
including farm tractors, and to the instrumentalities or vehicles that may be carrying the imple- 
ments of husbandry, including farm tractors, when the securing of these permits is required by 
law. 


‘ 


‘History: 1953 Comp., § 64-23-21.1, enacted by Laws after "Maintained by the", deleted "New Mexico state po- 
1959, ch. 247, § 1; 1967, ch, 97, § 25; 1977, ch. 250, § 68; lice division" and added "department of transportation", 


recompiled as 1953 Comp., § 64-7-412, by Laws 1978, -The 2015 amendment, effective July 1, 2015, provided 
ch. 35, § 483; 2008, ch. 141, § 3; 2015, ch. 3, § 37; 2021, the New Mexico state police division of the department 
ch, 59, § 12. of public safety with the authority to issue special farm 
Cross references, — For definitions of "farm tractor": permits; after "The", deleted "motor transportation" and 
and "implement of husbandry", see 66-1-4.6 NMSA, 1978 , added "New Mexico state police", and after "maintained 
and 66-1-4.9 NMSA 1978, respectively. _, , by the", deleted "motor transportation" and added "New 
The 2021 amendment, effective June 18, 2021, made Mexico state police". 
conforming changes due to the transfer of certain author: ‘The 2008 amendment, effective June 30, 2003, in- 
ity, from the department of public safety to the depart- serted "of the department, of public safety" following 
ment of transportation; and after "The", deleted "New "division", inserted "motor transportation" following 
Mexico state police division of the department of public * "maintained by the"; and substituted "implements" for 
safety" and added "department of transportation", and "instrumentalities", 
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66-7-413. Permits for excessive size and weight; special notification 
required on movement of manufactured homes. 


A. The department of transportation and local highway authorities may, in their discretion, 
upon application in writing and good cause being shown, issue a special permit in writing autho- 
rizing the applicant to operate or move a vehicle or load of a size or weight exceeding the maximum 
specified in Sections 66-7-401 through 66-7-416 NMSA.1978 on a highway under the jurisdiction 
of the state transportation commission or local authorities. Except for the movement of manufac- 
tured homes, a permit may be granted, in cases of emergency, for the transportation of loads on a 
certain unit or combination of equipment for a specified period of time not to exceed ‘one year, and 
the permit shall contain the route to be traversed, the type of load to be transported and any other 
restrictions or conditions deemed necessary by the body granting the permit. In every other case, 
the permit shall be issued for a single trip and may designate the route to be traversed and con- 
tain any other restrictions or conditions deemed necessary by the body granting the permit. Every 
permit shall be carried in the vehicle to which it refers and shall be opened for inspection to any 
peace officer. It is a misdemeanor for a person to violate a condition or term of the special permit. 

B. The department of transportation shall promulgate rules in accordance with the State 
Rules Act [Chapter 14, Article 4 NMSA 1978] pertaining to safety practices, liability insurance 
and equipment for escort vehicles provided by the motor carrier and for escort vehicles provided by 
a private business in this state: 

(1) The department of public safety or the department of transportation shall proyitde the 
escort personnel with a copy of applicable rules and shall inspect the escort vehicles for the safety 
equipment required by the rules. If the escort vehicles and personnel meet the requirements set 
forth in the rules, the department of public safety shall issue the special permit. 

(2) The movement of vehicles upon the highways of this state requiring a special permit 
and required to use an escort of the type noted in Paragraph (1) of this subsection is subject to the 
authority of the department of transportation and the department of public safety and to Moh 
tion at all times. 

(3) The department of transportation shall conduct engineering investigations and engi- 
neering inspections to determine which four-lane highways are safe for the operation or movement 
of manufactured homes without an escort. After making that determination, the department of 
transportation shall hold public hearings in the area of the state affected by the determination, af- 
ter which it may adopt rules designating those four-lane highways as being safe for the operation 
or movement of manufactured homes without an escort. If a portion of such a four-lane highway 
lies within the boundaries of a municipality, the department of transportation, after obtaining the 
approval of the municipal governing body, shall include such portions in its rules. 

C. Except for the movement of manufactured homes, special permits may be issued for a single 
vehicle or combination of vehicles by the department of transportation for a period not to exceed 
one year for a fee of two hundred fifty dollars ($250). The special permits may allow excessive 
height, length and width for a vehicle or combination of vehicles or load thereon and may include a 
provision for excessive weight if the:weight of the vehicle or combination of vehicles is not greater 
than one hundred forty thousand pounds. Utility service vehicles, operating with special permits 
pursuant to this subsection, shall be exempt from prohibitions or restrictions relating to hours or 
days of operation or restrictions on movement because of poor weather conditions. 

D. Special permits for a single trip for a vehicle or combination of vehicles or load thereon of 
excessive weight, width, length and height may be issued by the department of transportation for 
a single vehicle for a fee of twenty-five dollars ($25.00) plus the product of two and one-half cents 
($.025) for each two thousand pounds in excess of eighty-six thousand four hundred pounds or ma- 
jor fraction thereof multiplied by the number of miles to be traveled by the vehicle or combination 
of vehicles on the highways of this state. : 

‘E. Ifa vehicle for which a permit is issued pursuant to this section is a manufactured home, 
the department of transportation or local highway authority issuing the permit shall furnish the 
following information to the property tax division of the taxation and revenue department, which 
shall forward the information: 
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(1) to the county assessor of a county from which a manufactured home is being moved, 
the date the permit was issued, the location being moved from, the location being moved to if 
within the same county, the name of the owner of the manufactured home and the identification 
and registration numbers of the manufactured home; 

(2). to the county assessor of any county in this state to hich a manufactured home ‘is 
being moved; the date the permit was issued, the location being moved from, the location being 
moved to, the name of the owner of the manufactured home and the epee and identification 
numbers of the manufactured home; and 

(3), to the owner of a manufactured home having a destination i in this:state, notification 
that the information required:in Paragraphs (1) and (2) of this subsection is being given to the re- 
spective county assessors and that manufactured homes are subject to property taxation. 

F. Except as provided in Subsection G of this section, if the movement of a manufactured home 
originates in this state, a permit shall not be issued pursuant to Subsection E of this section until 
the owner of the manufactured home or the authorized agent of the owner obtains and presents to 
the department of transportation proof that a certificate has been issued by the county assessor or 
treasurer of the county in which the manufactured home movement originates showing that either: 

(1): all property taxes due or to become due on the manufactured home for.the current tax 
year or any past tax years have been paid, except for manufactured homes oneal on an Indian 
reservation; or 

. (2) liability for property taxes on the manufeetieed home does not exist for the current tax 
year or a past tax year, except for manufactured homes located on an Indian reservation. 

G, The movement of a manufactured home from the lot or business location of a manufactured 
home dealer to its destination designated by an owner-purchaser is not subject to the require- 
ments of Subsection F of this section if the manufactured home movement originates from the lot 
or business location of the dealer and the manufactured home was part of the dealer's inventory 
prior to the sale to the owner-purchaser; however, the movement of a manufactured: home by a 
dealer or the dealer's authorized agent.as a result: of a sale or trade-in from a nondéaler-owner is 
subject to the requirements of Subsection F of this section whether the destination is the business 
location of a dealer or some other destination. 

H...A permit shall not be issued pursuant to this section fot movement of a lea reas home 
whose width exceeds eighteen feet with no more than a six-inch roof overhang on the'left side 
or twelve inches on the right side in addition to the eighteen-foot width of the manufactured 
home. Manufactured homes exceeding the limitations of this section shall only be moved on dollies 
placed on the front and the rear of the structure. 

I, . The secretary of transportation may by rule provide for movers of iohistarture hhitives to 
self-issue permits for certain sizes of manufactured homes over specific routes. The cost of a permit 
shall not be less than twenty-five dollars ($25.00). 

J.. The secretary of transportation may provide by rule for deadbris of implements of husbandry 
to self-issue permits for the movement of certain sizes of implements of husbandry from the lot or 
business location of the dealer over specific routes with specific escort requirements, if necessary, 
to a destination designated by an owner-purchaser or for purposes of a working demonstration on 
the property of a proposed owner-purchaser. The department of transportation shall charge a fee 
for each self-issued permit not to exceed fifteen dollars ($15.00). 

K. A private motor carrier requesting an oversize or overweight permit shall provide pias of 
insurance in at least the following amounts: 

(1) bodily injury liability, providing; 

(a) fifty thousand dollars ($50,000) for each person; and 
(b). one-hundred thousand dollars ($100,000) for each accident; and 
. (2). property damage liability, providing twenty-five thousand dollars ($25,000) for pi 
accident. 

L.. A motor carrier requesting an oversize permit shall produce a copy of a warrant or a single 
state registration receipt as evidence that the motor carrier maintains the insurance minimums 
prescribed by the public regulation commission. 

M. The department of transportation may provide by rule the time periods duting which a 
vehicle or load of a size or weight exceeding the maximum specified in Sections 66-7-401 through 
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66-7-416 NMSA 1978 may be operated or moved by a’motor carrier on a highway under the juris- 
diction of the state transportation commission or local authorities. 

N.. An applicant for a special permit to operate a vehicle or combination of vehicles with.a gross 
weight not exceeding ninety-six thousand pounds within six miles of the port of entry at the bor- 
der with Mexico at Santa Teresa or within a circular quadrant starting at that port of entry with 
an east boundary line running due north twelve miles from the Santa.Teresa port of entry to a 
point, then along an arc to the west with a twelve-mile radius and central angle of approximately 
ninety degrees to a point on the international boundary with Mexico, then returning due east 
twelve miles to the starting point at that port of entry, and twelve, miles of other ports of entry on 
the border with Mexico shall not be required to demonstrate to the department of transportation 
that the load cannot be reduced as a condition of the issuance of the permit. 

O. Revenue from fees for special permits authorizing vehicles and loads of excessive size or 
weight to operate or’ move upon a highway under the jurisdiction of the state transportation com- 
mission or local authorities shall be collected for the department of erapeporeaien. and transferred 
to the state road fund. 


History: 1953 Comp., § 64-7-413, enacted by Laws of entry on the border with Mexico is not required to dem- 


1978, ch, 35, § 484; 1980, ch. 61, § 1; 1983, ch. 295, § 31; onstrate, as a condition for a permit, that, the load cannot 
1986, ch. 82, § 1; 1990, ch. 21,8 3: 1993, ch. 104, § 1; be reduced. 
19985, ch. 135, § 29: 2008, ch. 141, § 4; 2003, ch. 142, § 23: The 2007 amendment, effective July 1, 2007, elimi- 
2003, ch. 359, § 42; 2003, ch. 361, § 1; 2008 (1st s. S.), nated the charge for movement of loads wider than twenty 
ch. 3, § 21; 2005, ch, 258, § 4; 2007, ch. 209, § 11; 2011, feet or for a distance greater than five miles. 
ch. 58, § 1; 2015, ch. 48, § 2; 2021, ch. 59, § 13. The 2005 amendment, effective April 6, 2005, deleted 
Cross references. — For requirement of an escort the former provision of Subsection C(1) that if the escort 
for movement of hazardous vehicles, see 66- iby 314 NMSA vehicles and personnel meet the requirements of the 
1978, rules, the department shall not charge an escort fee and 
For the penalty for a misdemeanor, see 66-8-7 NMSA that if the motor carrier provides its own escort vehicles 
1978. and personnel, the department shall require the motor 
For the penalty assessment for violation, see 66-8-116 carrier to have a warrant from the public regulation com- 
NMSA‘1978. mission; provided in Subsection D that the special permit 
For state transportation commission, see N.M. Const., may include a provision for excessive weight if the weight 
art. V, § 14 and 67-3-2 NMSA 1978. is not greater than one hundred forty thousand pounds; 
For county assessor, see 4-39-2 NMSA 1978 et seq. and deletes the former provision in Subsection D that 
For county treasurer, see 4-43-2 NMSA 1978 et seq. the special permit may include a provision for excessive 
For motor transportation division in department of pub- weight if the distance traveled is within a one hundred 
lic safety, see 9-19-4 NMSA 1978, twenty-five miles radius of the origin of the trip. 
For state transportation department, see 67-3-6 NMSA The 2003 amendment, effective July 1, 2003; substi- 
1978. tuted "state transportation commission" for "state high- 
The 2021 amendment, effective June 18, 2021, made way commission" in the first sentence of Subsection A; 
conforming changes due to the transfer of certain author- substituted "public regulation commission" for "state cor- 
ity from the department of public safety to the department poration commission" in the first and second sentences of 
of transportation; in Subsection A, after "The department Paragraph C(2) and at the end of Subsection M; added the 
of", deleted "public safety" and added "transportation"; in last sentence in D; and inserted "of the department" fol- 
Subsection B, Paragraph B(1), after "the department of lowing "tax division"; is. 
public safety", added “or the department of transporta- Section 66-7-418 NMSA 1978 was also amended’ by 
tion", and in Paragraph B(2), after "subject to", added "the Laws 2003, ch. 141, § 4, Laws 2008, ch. 142, § 23 and Laws 
authority of the department of transportation and the", 2003, ch, 359, § 42, The section was set out as amended by 
and after "public safety", deleted "authority"; and after Laws 2008, ch. 861, § 1. See 12-1-8 NMSA 1978. 
the next occurrence of "department of", changed ' ‘public The 2003 (1st S.S.) amendment, effective July 1, 
safety" to "transportation". 2004, inserted "of public safety" following "department" 
The 2015 amendment, effective June 19, 2015, ex- in Subsections A, B, C, D, F, G'and K and following "sec- 
panded when the state transportation commission or local retary" in Subsections J and K, substituted "a" for "any" 
authorities may restrict the right to use streets; in Sub- preceding "highway" near the end of the first sentence 
section N, after "within", added "six miles of the port of and "a person to violate a condition or term" for "any per- 
entry at the border with Mexico at Santa Teresa or within son to violate any of the conditions or terms" in the last 
a circular quadrant starting at that port of entry with an sentence of Subsection A, "a" for "any" preceding "load" 
east boundary line running due north twelve miles from near the beginning of Subsskuton B, and "rules" for "regu- 
the Santa Teresa port of entry to a point, then along an lations" near the beginning. of the introductory language 
are to the west with a twelve-mile radius and central of Subsection C, rewrote Paragraph (1), deleted former 
angle of approximately ninety degrees to a point on the Paragraph (2), redesignated former Paragraphs (3) and 
international boundary with Mexico, then returning due (4) as present Paragraphs (2) and (3), and substituted 
east twelve miles to the starting point at that port of en- "Paragraph (1)" for "Paragraphs (1) and (2)" in Paragraph 
try, and twelve", and after "miles of", deleted "a port" and (2), "department of transportation" for "state highway and 
added "other ports". transportation department" in the first, second, and last 
The 2011 amendment, effective July 1, 2011, added sentences, "rules" for "regulations" in the second sentence 
Subsection N to provide that the operator of an over- and at the end of the last sentence, and "a" for "any" near 
weight vehicle that is operated within six miles of a port the beginning of the last sentence of Paragraph (3) of that 
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subsection, "two hundred fifty dollars ($250)" for "sixty 
dollars ($60.00)" at the end of the first sentence, and "the 
distance traveled by the vehicle or combination of vehicles 
is within.a seventy-five mile radius of the origin of the 
trip" for "the operation is to be within the vicinity of a 
municipality" at the end of the second sentence of Subsec- 
tion D. The amendment also rewrote Subsection E, substi- 
tuted "a" for "the" preceding "vehicle" and "pursuant to" 
for "under" preceding "this:section" near the beginning, 
inserted "taxation and revenue" preceding "department," 
and deleted "then" following "which shall" near the end of 
the introductory language of Subsection F, substituted "a" 
for "any'»preceding "county" near the beginning of Para- 
graph (1) of that subsection, and "a permit shall not be 
issued pursuant to" for "no permit shall be issued under" 
and "the authorized agent of the owner" for "his autho- 
rized agent" in the introductory language of Subsection 
G, and deleted "no" preceding "liability" and substituted 
"does not exist" for "exists," and "a past tax year" for "any 
past tax years" in Paragraph (2) of that subsection. Fur- 
ther, the amendment substituted "the dealer's" for "his" 
preceding "inventory" and preceding "authorized agent” 
near the middle of Subsection H, "a permit shall not be is- 
sued pursuant to" for "no permit shall be issued under" at 
the beginning of Subsection I, "rule" for "regulation" and 
"the cost of a permit shall not be less than twenty-five dol- 
lars ($25.00)" for "however, in no case may the cost of a 
permit be less than fifteen dollars ($15.00)" in Subsection 
J, "rule" for "regulation" near the beginning of Subsection 
K, and "a" for "any" at the beginning of Subsection L, sub- 
stituted "a" for "any common" at the beginning and "war- 
rant or a single state registration receipt.as" for "form 'e' 
or other acceptable" near the middle and: deleted "com- 
mon" preceding "motor carrier" near the end of Subsection 
M, and added Subsections N and O. | 

Compiler's notes, — Laws 2008 (1st S.S.), ch. 3, § 21, 
as enacted by the legislature, included. the provision "the 
department of public safety shall issue a special permit 
within twenty-four hours of the department's receipt of a 
completed application for the special permit" at the end 
of Subsection E; however, the provision was vetoed by the 
governor. 

The 1995 amendment, effective June 16, 1995, sub- 
stituted "department" for "motor transportation division" 
throughout the section and substituted "shall" for "must" 
in the introductory language of Subsection L and in Sub- 
section M, | ., 

The 1993 amendment, effective, July 1, 1998, deleted 
"of the taxation and revenue department" following "sec- 
retary" near the beginning of Subsection J, inserted pres- 
ent Subsection K, and redesignated the remaining subsec- 
tions accordingly. 

The 1990 amendment, effective July 1, 1990, substi- 
tuted "restrictions" for "restriction", in the third sentence 
in Subsection A, substituted "state highway and trans- 
portation department" for "state highway department" 
in three places in Paragraph (4) of Subsection C, added 
Subsections I to L, and made minor stylistic changes in 
Subsection A and Paragraph (4) of Subsection C. 

The 1986 amendment substituted "three hundred dol- 
lars ($300)" for "one hundred fifty dollars ($150)" in the 
first sentence of Subsection B. 


ANNOTATIONS 


Liability for negligence in permit issuance. — Any 
negligent conduct of the Department of Transportation 


MOTOR VEHICLES 
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(DOT) in authorizing oversize loads traveling over New 
Mexico highways is actionable under the Tort Claims Act, 
Sections 41-4-1 to 41-4-27 NMSA 1978, as such activity 
is within the scope of the waiver provision, Section 41- 
4-11 NMSA 1978. Miller v. New Mexico Dep't of Transp., 
1987-NMSC-081, 106 N.M. 253, 741 P.2d 1374, superseded 
by statute, Rutherford v. Chaves Cnty., 2003-NMSC-010, 
133 N.M. 756, 69 P.3d 1199. 

Power to administer weight and size regulations 
properly delegated. — The power to administer the gen- 


eral regulations controlling the weight and size of vehicles 


to be operated on the highways of the state of New Mexico 
which were enacted by the legislature and to grant excep- 
tions to them, when necessary, has been properly delegated 
to the motor transportation department (now state trans- 
portation commission). 1969 Op. Att'y Gen. No. 69-18. 

Regulation of oversize vehicles must be reason- 
able. — The use of the highways by vehicles of excess 
weight, size, length and load may be regulated or limited 
in consideration of possible injuries to the highway as well 
as to those using it. This power to regulate is not abso- 
lute but is subject to the constitutional provision that no 
person shall be deprived of property without due process 
of law. The test of the validity of all such limitations, un- 
der the Due Process Clause, is that of reasonableness, and 
any regulation is void if it is so arbitrary or unreasonable 
as to become an infringement of the right. of ownership. 
1961-62 Op. Att'y Gen. No. 62-105. 

Otherwise void as infringement of ownership 
right. — Recognizing that the state highway commission 
(now state transportation commission) has the power to 
enforce the statute and to supplement it with rules and 
regulations, 

Power to issue permits discretionary. — Section 64- 
23-22, 1953 Comp. (similar to this section), gives the mo- 
tor transportation department (now department of public 
safety) discretionary power to issue permits allowing the 
operation of vehicles which are not in compliance with the 
weight and size limitation contained in Sections 64-23-12 
through 64-23-25, 1953 Comp. (similar to Sections 66-7- 
401 to 66-7-416 NMSA 1978), if in its discretion it deems 
this action to be reasonably necessary. 1969 Op, Att'y Gen. 
No, 69-18, 

Type of load and route traversed may be specified. 
— The highway commission (now department of public 
safety) may, in its discretion, grant a permit if the condi- 
tions prescribed by Section 64-23-22, 1953 Comp, (similar 
to this section), have been met to the commission's satis- 
faction. The highway commission may grant such permits 
and specify the type of loads to be transported, the route 
or routes to be traversed and may impose such other re- 
strictions or conditions which are reasonably deemed to 
be necessary, 1961-62 Op. Att'y Gen. No. 62-105. 

Escort fee collected only if police do escorting. — 
The specificity of Section 64-23-22B, 1953 Comp. (similar 
to Subsection B of this section), refers to the collection of 
fees, not to providing a state police escort. Therefore, if a 
state police escort is used, it is mandatory that the de- 
partment (now department of public safety) collect certain 
fees, 1972 Op. Att'y Gen. No. 72-21. . 

Am. Jur. 2d, A.L.R. and C.J.S, references. — Moving 
of buildings on highways, validity, construction, and applica- 
tion of statute or other regulation affecting, 83 A.L.R.2d 464. 

Liability for accident occurring in motor transportation 
of house or similar structure on public streets or high- 
ways, 9 A.L.R.3d 1436. 
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66-7-413.1. Hay transportation; excessive size; special pee 
allowance. .. 


A vehicle used to transport loads of hay greater than one hundred two inches wide may be is- 
sued a special permit to transport loads pursuant to Section 66-7-413 NMSA 1978; provided that 
the vehicle is marked on the front and the rear with "OVERSIZED LOAD" signs. The area covered 
by the special permit shall be specified on the permit. 


History: 1978 Comp., § 66-7-413.1, enacted by Laws The 1995 amendment, effective June 16, 1995, in- 
1985, ch. 4, § 1; 1993, ch. 328, § 6; 1995, ch. 28, § 1; 1995, serted "on highways that are not national network high- 
ch, 185, § 28; 2012, ch, 2, § 1. ways" following "twelve feet in width", and made a minor 

The 2012 amendment, effective February 14, 2012, re- stylistic change, 
wrote the section to permit the issuance of special permits The 1993 amendment, effective J uly 1, 1993, deleted 
for vehicles used to transport loads of hay that are more "six inches" after "twelve feet". 


than one hundred two inches wide. 


66-7-413.2. Engineering investigations for vehicles in excess of one 
hundred seventy thousand pounds. 


A. All vehicles with a gross vehicle weight in excess of one hundred seventy thousand pounds 
shall require a special permit as provided for in Section 66-7-413 NMSA 1978, and no such permit 
shall be issued unless: 

(1) an engineering investigation and review have been conducted to: | 
(a) establish whether the move could be made without visible or documented dam- 
ages to the portion of road or bridges upon which the move is to be made; 
(b) establish whether the move could be made without visible or documented dam- 
-ages to any private facilities along the road upon which the move is to be made; and 
(c) estimate the cost for any necessary modifications the move may cause; and 
(2) when required, the applicant has submitted to the department of transportation and 
the local highway authorities all pertinent information requested of the applicant by the depart- 
ment of transportation and the New Mexico state police division. If the submitted data are not 
acceptable to the department of transportation, the applicant will be advised by the New Mexico 
state police division that engineering investigations will be conducted by the department of trans- 
portation, and the cost incurred by the department of transportation will be paid by the applicant 
as an added cost to the permit fee. 

B. The department of transportation shall adopt the necessary rules for the development of 
data for an investigation to determine whether to issue any special permit pursuant to Section 66- 
7-413 NMSA 1978. 

C. The applicant or the applicant's employer shall pay the costs for any modifications to the 
road, bridges or private facilities along the road that the department of transportation has deter- 
mined are necessary for the issuance of the special permit and the costs for any damages to the 
road.or bridges that are the result of the move and the fault of the mover and not the department 
of transportation. 

D. Any person who violates the provisions af Subsection A of this section is guilty of a.misde- 
meanor and shall be punished by a fine of not more than one thousand dollars ($1,000) or impris- 
onment for a definite term not to exceed six months, or both. 

E. “Nothing contained in this section shall limit in any manner the authority of the state, a 
county, a municipality or a political subdivision to collect damages for any unlawful tise of high- 
ways as provided by law. 


History: Laws 1989, ch. 291, § 1; 2008, ch. ‘141, § 5; added "department of transportation", and after "appli- 


2015, ch. 3, § 38; 2021, ch. 59, § 14. cant by", added "the department of transportation and"; 

The 2021 arhendinent: effective June 18, 2021, made in Subsection B, after "The", deleted "New Mexico state 
conforming changes due to the transfer of certain au- police division" and added "department of transporta- 
thority from the department of public safety to the de- tion", and after "rules", deleted "and regulations"; and 
partment of transportation; in Subsection A, Paragraph in Subsection C, after "along the road that the", deleted 
A(2), after "submitted to the", deleted "New Mexico state "New Mexico state police division" and added "depart- 
police division of the department of public safety" and ment of transportation", and after "mover and not the", 
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deleted "New Mexico; state ‘police division" and added "department, after "incurred by the", deleted "state high- 
"department of transportation". way and" and added "department of", after the third oc- 
The 2015 amendment, effective July 1, 2015, provided currence of "transportation", deleted "department", and 
the New Mexico state police division of the department after "added cost to", deleted "his" and added "the"; in 
of public safety with the authority to initiate engineering . “Subsection B, after "The", deleted "motor transportation" 
investigations for the purpose of issuing special permits and added "New Mexico state police", and after "division", 
for vehicles in excess of one hundred seventy thousand deleted "of the department of public safety" in Subsection 
pounds; in Subsection A, Paragraph 2, substituted "New — CC, after "road that the", deleted "motor transportation" 
Mexico state police" for "motor transportation" through- |: , and added "New Mexico state police", and after each oc- 
out the paragraph; in the first sentence of Paragraph 2, currence of "division", deleted "of the department of pub- 
after the second occurrence of "division", deleted "of the lic safety", and after "mover and not the", deleted "motor 
department of public safety"; in the second sentence of transportation" and added "New. Mexico state police"; in 
Paragraph 2, after "data", deleted "is" and added "are", Subsection D, after "section", deleted "shall be" and added 
after "acceptable to the", deleted "state highway and" and "is", and after "misdemeanor and", added "shall be"; and 
added "department of", after the first occurrence of "trans- in ; Subsection E, after "subdivision", deleted "thereof". 
portation", deleted "department", after "division" deleted The 2003 amendment, effective June 30, 2003, in- 
"of the department of public safety", after "conducted by serted "of the department of public safety" following "divi- 
the", deleted "state highway and" and added "department sion" throughout the section. . ’ 


of", after the second occurrence of "transportation", deleted 


66-7-413.3. Repealed. pre it wi | | 


Repeals. — Laws 2001, ch, 20, § 3. repealed 66-7-413.3 weight, effective March 13, 2001, For provisions of the for- 
NMSA 1978, as enacted by Laws 1991, ch. 227, § 1, relat- mer section, see the 2000 NMSA 1978 on NMOneSource 
ing to single trip or yearly permits for vehicles of excessive .com. ny 


66-7-413.4. Permits for excessive weight. 


A. In addition to the authority granted in Section 66-7-413 NMSA 1978, the department of 
transportation may issue special permits authorizing an increase of up to twenty-five percent in 
axle weight for liquid hauling tank vehicles whenever the liquid hauling tank vehicles would have 
to haul less than a full tank under the maximum weights authorized in Sections 66-7-409 and 
66-7-410 NMSA 1978. A special permit under this section may be issued for a single trip or for a 
year. The fee for the permits shall be thirty-five dollars ($35.00) for a single-trip permit and one 
hundred twenty dollars ($120) for an annual permit. Revenue from the permit fee shall be used 
to build, maintain, repair or reconstruct the highways and bridges of this state. Revenue from the 
permit shall be collected for the department of pele ra and coamrapaigiag to the state road 
fund. 

B. The special permits authorized by iia Faction shall not be valid for transportation of exces- 
sive weights on the interstate system as currently defined in federal law or as that system may be 
defined in the future. A special permit,issued pursuant to this section shall not be valid for gross 
vehicle weights in excess of eighty-six thousand four hundred pounds or for a combination vehicle. 

C. If the federal highway administration of the United States department of transportation 
gives official notice that. money will be withheld or that this section violates the grandfather provi- 
sion of 23: USCA 127, the secretary may withdraw all special permits and discontinue issuance of 
all special permits authorized in this section until such time that final determination is made. If 
the final determination allows the state to issue the special permits without sanction of funds or 
weight tables, the secretary shall reissue the special permits previously withdrawn and make the 
special permits available pursuant to.this section. 


History: Laws 2001, ch. 20, § 2; 2003 (1st S.S.), ch. 3, for certain vehicles to carry excessive weight, as part of 
§ 22; 2015, ch. 8, § 39; 2021, ch. 59, § 15. _ ..the reorganization of the department of public safety; in 

The 2021 amendment, Srebuve June 18, 2021, made Subsection A, after "NMSA 1978, the", deleted "motor 
conforming changes due to the transfer of certain author- transportation" and added "New Mexico'state police", and 
ity from the department of public safety to the depart- after "weights authorized in", changed "Section" to Sec- 
ment of transportation; and in Subsection A, after "NMSA tions", 
1978, the", deleted "New Mexico state police division of The 2008 (1st S. 8. ) amendment, effective July 1, 2004, 
the department of public safety" and added "department added the last sentence in Subsection A; in the second sen- 
of transportation", tence of Subsection B, substituted "a" for."no" and inserted 

The 2015 amendment, effective July 1, 2015, provided "not" following "shall and in the the last sentence of Sub- 


the New. Mexico state police division of the department of section C,deleted "then" preceding "the secretary", 
public safety with the aay to issue special permits ie 
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66-7-413.5. Exemption; vehicles used to transport seed cotton modules; 
limitations. 


A. A seed cotton module transport vehicle may transport loads without SeruEng a permit or 
escort if: 
(1) the vehicle is: | 
(a) no wider than nine feet; 
(b) no longer than forty-eight feet; and 
(c) no higher than fourteen feet six inches; 
(2) the load is not transported for a distance greater than one hundred miles; 
(3) the gross vehicle weight of the vehicle is less than fifty-nine thousand four hundred 
pounds; 
(4) the vehicle is marked on the front and the rear with "OVERSIZED LOAD" signs; and 
(5) the vehicle is not operated on highways for which a more strict size or weight limita- 
tion is required by federal law. 

B. ‘Ifthe owner of a ‘seed cotton module transport vehicle transports a load of more than fifty- 
nine thousand four hundred pounds, the owner is liable to the state, county or municipality for 
damage to a highway, street, road or bridge caused by the weight of the load and transport. 

C. Ifthe seed cotton module transport vehicle is not operated on routes identified by the depart- 
ment of transportation as having deficient bridge structures, the owner or operator shall obtain and 
have in possession the deficient bridge information from the department on an annual basis. 

D. As'used in this section, "seed cotton module transport vehicle" means a motor vehicle, trailer 
or combination of motor vehicle with trailer used exclusively to transport a seed cotton module. 


History: Laws 2003, ch. 338, § 1; 2021, ch. 59, § 16. C, after "identified by the", deleted "state highway and" 
The 2021 amendment, effective June 18, 2021, made and added "department of", and after "transportation", de- 
conforming changes due to the transfer of certain author- leted "department". 


ity to the department of transportation; and in Subsection 


66-7-413.6. Multiple trip special permit allowance; vehicles used to 
transport oilfield equipment; limitations. 


A. An oilfield equipment transport vehicle may be issued a special permit to transport loads for 
multiple trips pursuant to Section 66-7-413 NMSA 1978. The area covered by the special Boies 
shall be specified on the permit. 

B. The multiple trip special permits for oilfield equipment transport vehicles may be issued 
for a load-with a maximum width not to exceed twenty-two feet, a maximum height not to exceed 
twenty feet and a maximum length not to exceed one hundred ten feet; provided that: 

(1) any load wider than twenty feet and higher than eighteen feet requires: 
(a) ‘a private escort; and 
(b) a survey of the route for clearance of any overhead structures and width clear- 
ances prior to undertaking the move; 
(2) the gross vehicle weight of the loaded vehicle is less en one hundred forty thousand 
pounds; 
(3) the vehicle is marked on the front and the rear with "OVERSIZED LOAD" signs; and 
(4) the vehicle is not operated on highways for which a more strict size or weight limita- 
tion is required by federal law. 

C. The oilfield equipment transport vehicle shall not be operated on tee identified by the 
department of transportation as having deficient bridge structures, The owner or operator of the 
oilfield equipment transport vehicle shall obtain and have in its possession the deficient bridge 
information from the department, which shall be updated annually. : 

D. As used in this section, "oilfield equipment transport vehicle" means a motor vehicle, trailer 
or combination of a motor vehicle with a trailer used exclusively for hauling equipment or materi- 
als used in the production of oil or gas. 
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History: Laws 2007, ch. 43, § 1. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 48, contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N. M. Const., art. 


66-7-413.7. Multiple trip special permit allowance; fee; vehicles used to 
transport agricultural products; limitations. | 


A. An agricultural product transport vehicle may,be issued a special permit for an annual fee 
of two hundred fifty dollars ($250) to transport, loads for multiple trips pursuant to Section 66-7- 
413 NMSA 1978. The area covered. by the special permit shall be specified on the permit. 

B. The multiple trip special permits for agricultural product transport vehicles may be issued 
for up to five thousand pounds over the gross vehicle weight pursuant to Section 66-7-410 NMSA 
1978. 

C... An agricultural product transport vehicle shall not be operated on Dialrraus for which a 
more strict size or weight limitation is required by federal law. 

D. An:agricultural product transport vehicle shall not be operated on.routes identified by the 
department of transportation as having deficient bridge structures. The owner or operator of the 
agricultural product transport vehicle shall obtain and have in the owner's or operator's posses- 
sion a copy of the restrictions imposed by the state transportation commission pursuant to Sec- 
tion 66-7-415 NMSA 1978 regarding the size and weight.of vehicles operated on a highway under 
the jurisdiction.of that commission. 

EK... As used in this section, "agricultural product transport, vehicle" means a motor. vehicle, 
freight trailer or utility trailer or a combination thereof used exclusively. for hauling agricultural 
products harvested in an agricultural area that lies within New Mexico or within New Mexico and 
in an adjacent state. , 


History: Laws 2008, ch. 68, § 2; 2021, ch. 59, § 17. authority to the department of transportation; and in 


The 2021 amendment, effective June 18, 2021, Subsection D, after "identified by the department", added 
made conforming changes due to the transfer of certain "of transportation". 


66-7-413.8. Multiple-trip permit for specialized haul vehicles. 


A special multiple-trip permit may be issued for a single vehicle with a load in excess of the 
weight allowed in Section 66-7-410,NMSA 1978 if: 

A. the vehicle has an overall length of not more than forty feet, and contains a group of four to 
seven axles having a distance in feet between the first and last axle of at least twenty feet but not 
greater than thirty-six feet; 

B. . the weight imposed upon the highway through any one axle of the vehicle does. not exceed 
that allowed in Section 66-7-409 NMSA 1978; 

C. the weight imposed upon the highway through a tandem axle of the vehicle does not ex- 
ceed thirty-four thousand pounds. For the purpose of this subsection, "tandem axle" means two or 
more consecutive axles whose centers may be included between parallel transverse vertical planes 
spaced more than forty inches and not more than ninety-six inches maDert: veciioeen across the full 
width of the vehicle; 

D. the total gross weight imposed upon the highway on a group of two or more consecutive 
axles of the vehicle shall not exceed'the weight computed using and listed in the following formula 
and table, but in no case greater than eighty thousand pounds: 


(1) W = 500(LNAN-1) + 12N + 36), where: 

W = maximum overall gross weight on the group; 

L = distance in feet between 

the extremes of any group of 

two or more consecutive axles 

measured longitudinally to the nearest foot; and 

N = number of axles in the group under consideration; and 


(2) 
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L (feet) W (pounds) 
4 axles 5 axles 6 axles 7 axles 
20 55,500 60,500 66,000 
Pat 56,000 . 61,000 66,500 
22 56,500 61,500 67,000 
23 57,500 62,500 68,000 
24 58,000 63,000 68,500 74,000 
Ze 58,500 63,500 69,000 | 74,500 
26 59,500 — _ 64,000 69,500 75,000 
yi 60,000 65,000 70,000 75,500 
28 60,500 65,500 71,000 76,500 
_ 29 , 61,500 66,000 71,500 77,000 
30 62,000 , 66,500 72,000 77,500, 
31 62,500 ’ 67,500 ~* 72;500° 78,000 
Fata 63,500 68,000 73,000 78,500 
33 64,000 68,500 74,000 79,000 
34 64,500 69,000 74,500 80,000 
35 65,500 70,000 75,000 80,000 
36 66,000 70,500 75,500 80,000; 


and 
KE. other requirements are met as established by rule of the spickeray of public safety, including 
the payment of a reasonable SmPrnat fee. 


History: Laws 2015, ch, 49, § 1. ’ Effective dates. — Laws 2015, ch. 49, § 2 makes Laws 
2015, ch. 49, § 1 effective January 1, 2016. 


66-7-414. Exemptions; implements of husbandry. 


A. No permit or fee required under Section 66-7-413 NMSA 1978 is necessary for implements 
of husbandry, including farm tractors and farm trailers when not more than two such farm trailers 
are towed in tandem, being moved during daylight hours within a county or an adjacent county for 
a total distance, one way, of not more than fifty miles on any highway: 

(1) crossing the farm property of the owner; or 
(2) running between separate farm property of the owner. 

B. Any person responsible for the movement of implements of husbandry under the provisions 
of this section shall comply with all safety precautions set forth in the Motor Vehicle Code [66-1-1 
NMSA 1978] and in regulations of the state highway commission. 


History: 1953 Comp., § 64-7-414, enacted by Laws Cross references. — For definitions of "farm tractor" 
1978, ch. 35, § 485; 1979, ch. 323, § 2. and "implement of husbandry", see 66-1-4.6 and 66-1-4.9 
NMSA 1978, respectively, 


66-7-415. When the state transportation commission or local authorities 
. may restrict right to.use streets. | | 


A. Local authorities, with respect to streets under their jurisdiction, may also, by ordinance 
or resolution, prohibit the operation of trucks or other commercial vehicles or may impose limi- 
tations as to size or weight, on designated streets in areas that are primarily residential or that 
pass by educational or medical facilities or on streets that are not designed or constructed for 
heavy weight vehicles, which prohibitions and limitations shall be designated by appropriate signs 
placed on the street. 

B,__ The local authority enacting an ordinance or resolution shall erect or cause to be erected 
and maintained signs designating the provisions of the ordinance or resolution at each end of 
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that portion of the street affected, and the ordinance or resolution shall not be effective until 
signs are erected and maintained and notice given in writing to the nearest officer or employee 
of the New Mexico state police division of the department of public safety authorized to issue 
special permits. 

C. The state transportation commission shall likewise have authority, as granted to local au- 
thorities in Subsections A and B of this section, to determine by resolution and to impose restric- 
tions as to the size and weight of vehicles operated upon any highways under the jurisdiction of 
the commission, and such restrictions shall be effective upon the passage of a resolution and when 
signs giving notice thereof are erected upon the highway or portion of any highway affected by the 
resolution. The commission shall deliver a copy of all restrictions adopted by it to the New Mexico 


state police division of the department of public safety. 


History: 1953 Comp., § 64-23-23, enacted by Laws 
1955, ch. 37, § 12; 1967, ch..97, § 27; 1977, ch. 250, § 70; 
recompiled as 1953 Comp., § 64-7-415, by Laws 1978, 
ch. 35, § 486; 2008, ch, 142, § 24; 2015, ch. 3, § 40; 2015, 
ch. 48, § 1. 

2015 Multiple Amendments. — Laws 2015, ch. 3, § 40 
and Laws 2015, ch. 48, § 1 enacted different amendments 
to this section that can be reconciled. Pursuant to 12-1-8 
NMSA 1978, Laws 2015, ch. 48, § 1, as the last act signed 
by the governor, is set out above and incorporates both 
amendments, The amendments enacted by Laws 2015, ch. 
3, § 40 and Laws 2015, ch. 48, § 1 are described below. To 
view the session laws in their entirety, see the 2015 ses- 
sion laws on NMOneSource.com. 

The nature of the difference between the amendments is 
that Laws 2015, ch. 48, 8 1 authorizes local authorities to 
impose limits on the size and weight of vehicles that pass 
by educational or medical facilities or on streets that are 
not designed for heavy weight vehicles. The existing law 
requires local authorities to give notice in writing to the 
motor transportation division of the department of public 
safety and allows the state transportation commission to 
impose similar restrictions upon passage of a resolution. 
The state transportation commission is required to deliver 
all restrictions adopted by it to the motor transportation 
division of the department of public safety. Laws 2015, ch. 
3, § 40 is part of the reorganization of the department of 
public safety and eliminates the motor transportation di- 
vision as a division of the department of public safety, cre- 
ates a motor transportation police bureau under the New 
Mexico state police division of the department of public 
safety, and removes all references to the motor transpor- 
tation division and refers instead to the New Mexico state 
police division of the department of public safety. 

Laws 2015, ch. 48, § 1, effective June 19, 2015, in Sub- 
section A, after "imitations as to", deleted "the", after 


"size or weight", deleted "thereof", after "residential", 
added "or that pass by educational or medical facilities or 
on streets that are not designed or constructed for heavy 
weight vehicles", and after "placed on", deleted "such" and 
added "the"; in Subsection B, after "portion of", deleted 
"any" and added "the", after "effective", deleted "unless 
and", after "until", deleted "such", after "notice", deleted 
"thereof'; and in Subsection C, after "effective", deleted 
"on and after" and added "upon", and after "affected by", 
deleted "such" and added "the". 

Laws 2015, ch. 3, § 40, effective July 1, 2015, in Subsec- 
tion A, after "limitations as to", deleted "the", after "size or 
weight", deleted "thereof", and after "placed on", deleted 
"such" and added "the"; in Subsection B, after "portion of", 
deleted "any" and added "the", after "effective", deleted 
"unless and", after "until", deleted "such", after "notice", 
deleted "thereof", and after "employee of the", deleted 
"motor transportation" and added "New Mexico state po- 
lice"; and in Subsection C, after "effective", deleted "on 
and after" and added "upon", after "affected by", deleted 
"such" and added "the", and after "adopted by it to the", 
deleted "motor transportation" and added "New Mexico 
state police". 

The 2003 amendment, effective July 1, 2003, sub- 
stituted."transportation commission" for "highway com- 
mission" in the section heading and Subsection C; and 
inserted "of the department of public safety" following 
"transportation division" in Subsection B. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. Preferences! --7A.Am. 
Jur. 2d Aihomouiles and Highway Traffic 8§ 171, 196 to 
201; 
40 C.J.S. Highways §§ 243, 244; 60 C.J.S. Motor Velides 
§§ 32, 43. 


66-7-416. Liability for damage; unlawful use of highways; penalties. 


A. The public highways in the state are dedicated to the reasonable use thereof by abe 
public. 

B. It shall be unlawful for any person'to injure or damage any public highway or street or any 
bridge, culvert, sign, signpost or structure upon or used or constructed in connection with any 
public highway or street for the protection thereof or for protection or regulation of traffic thereon 
by any unsual [unusual], improper or unreasonable use thereof, or by the careless driving or use of 
any vehicle thereon, or by willful mutilation, defacing or destruction thereof. ) 

C. It’shall be considered unreasonable use of any bridge or structure to operate or conduct 
upon or over the same any vehicle, tractor or engine, not in accordance with Sections 66-7-401 
through 66-7-416 NMSA 1978. | 

D. It shall be considered unreasonable use of any improved highway, roadway or street, to 
operate, drive or haul thereon any truck, tractor or engine in such manner or at times when the 
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surface thereof is in a soft or plastic condition and the road or portion thereof has been closed pur- 
suant to law, or by order of the state highway department. 

E. It shall be unlawful to erect or maintain any fence or any other structure across any street, 
highway or roadway without written permit from the authorities having control thereof. 

F. Any person violating any provision of this section shall be guilty of a misdemeanor and upon 
conviction shall be punished by a fine of not less’ than twenty-five dollars ($25.00) nor more than 
one hundred dollars ($100), or by imprisonment in the county jail not less than five days nor more 
than thirty days or by both such fine and imprisonment, and the operator and the owner of such 
vehicle, truck, tractor or engine from whom the driver or operator has permitted possession at the 
time thereof shall be jointly and severally liable to the state, county or municipality as the case 
may be for the actual damage caused by the operation, conducting or hauling thereof over any 
public highway, street, bridge, culvert or structure in violation of any provision of this act to be 
collected by suit brought in the name of the state, county or municipality having control of such 
highway or street; and such vehicle, truck, tractor or engine may be attached and held to satisfy 
and [any] judgment for such damages. 

G. The proceeds of any such judgment shall be paid to the treasurer of the state, or of such 
county or municipality and placed to the credit of a fund for the construction and improvement of 
roads or streets. 


History: 1953 Comp., § 64-7-416, enacted by Laws ANNOTATIONS . 
1978, ch. 35, § 487. 

Croas veterencen For general definitions appli- “Am. Jur. 2d, A.L.R. and C.J.S, references. — 40 Am. 
cable to this section, see 66-1-4 to 66-1-4,20 NMSA 1978. Jur, 2d Highways, Streets, and Bridges § 608. 

For the penalty for a misdemeanor, see 66-8-7 NMSA Measure and elements of damages for injury to bridge, 
1978. 31 A.L.R.5th 171. 

Bracketed material. — The bracketed material was 61A C.J.S. Motor Vehicles § 685. 


inserted by the compiler and is not a part of the law. 


PART6 
TRAFFIC SAFETY 


66-7-501. Short title. 3 
Sections 66-7-501 through 66-7-513 NMSA 1978 may be cited as the "Traffic Safety Act". 


History: 1953 Comp., § 64-7-501, enacted by Laws ANNOTATIONS 
1978, ch. 35, § 488; 2003, ch. 148, § 1. : 
~The 2008 anicadincals effective June 20, 2003, substi- _Am. Jur, 2d, A.L.R, and C.J.S. references. — Judi- 
tuted "66-7-501 through 66-7-513 NMSA 1978" for "64-7- cial review of orders under National Traffic and Motor 
501 through 64-7-511" Vehicle Safety Act of 1966 (15 U.S.C.A. § 13881 et seq.). 18 
; A.L.R. Fed. 610. 


66-7-502. Legislative intent. 


A. The legislature declares that there should be accurate information about the causes of traf- 
fic accidents which result in fatalities and in serious injuries on the highways of this state. 

B. Special accident-investigation units have made valuable discoveries of the incidence of 
driver intoxication and of mechanical defects in motor vehicle accidents. The legislature intends to 
promote and encourage the work of accident-investigation units. 


History: 1953 Comp., § 64-33-2, enacted by Laws Repeals. — Laws 1976 (S.S.), ch. 8, § 14, repealed for- 
1976 (S.S.), ch. 8, § 2; recompiled as 1953 Comp., § 64- mer 64-33-2, 1953 Comp., relating to the creation of the 
7-502, by Laws 1978, ch. 35, § 489. New Mexico traffic safety commission, effective July 1, 

1976. ’ ry, 
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66-7-503 


66-7-503. Definitions. 
As used in the Traffic Safety Act: 


MOTOR VEHICLES 


66-7-506 


"bureau" means the traffic safety huireali of the eal atadaitts 


"committee" means the advisory committee.to the bureau; and 


A 
B. "chief" means the administrative head of the bureau;, 
¢ 
D 


saikmnaatiay means the state highway and tranaportation department, 


Bistors: 1958.Comp., § 64-7-508, enacted ri auld 
1978, ch. 35, § 490; 1987, ch. 268, § 28. 

The 1987 amendment, effective July 1, 1987, substi- 
tuted "department" for "division" in Subsection A, deleted 


the srsht Bbinikiats, D ond E, god added. the ‘present 


| Subsection D. 


66-7-504, Bureau; creation; administrative head. 


A. There is created within the department the "traffic safety bureau". The chief shall receive no 
additional salary because of his activity as chief of the bureau. ° ' 
B. The department shall employ such personnel and hire such consultants as are required to 


carry out the provisions of the Traffic Safety Act. 


History: 1958 Comp., § 64-7-504, enacted by Laws 
1978, ch, 35, §. 491; 1987, ch. 268, § 29. 7’ 

The 1987 ‘amendment, effective July 1,.1987, in Sub- 
section A substituted "department" for "division" in the 


first sentence and deleted the former second sentence as 
set out in the main pamphlet; and in Subsection B substi- 
tuted "department" for "director". 


66-7-505. Advisory committee; creation; members; terms. | 


A. There is created a five-member advisory.committee to the bureau. The chief is, ex officio, the 
chair and a voting member of the committee. The governor shall appoint three members, to terms 
coterminous with the governor's tenure, who shall have 'the following qualifications: 

(1) one member who is representative of the law enforcement agencies of this state; 
(2) one member who is representative of the school bus transportation function of the pub- 


lic education department; and 


(3) one member who is representative of the New Mexico state police division of the-de- 


partment of public safety. 


B. Appointees who are public officers or public employees.shall be compensated for attendance 
at meetings according to the Per Diem and Mileage Act. Appointees who are not public officers or 
employees shall be compensated for  akhonaance at meetings in commensurate amount. 


a7 


History: 1958 Comp., § 64-7-505, enacted by Laws 
1978, ch. 35, § 492; 1987, ch. 268, § 30; 2007, ch. 319, 
§ 62; 2015, ch. 8, § 41, 

The 2015 amendment, effective July 1, 2015, provided 
the New Mexico state police division of the department of 
public safety with a position on the advisory committee to 
the traffic safety bureau of the state highway and trans- 
portation department, as part of the reorganization of the 
department of public safety; in Subsection A, Paragraph 
3, after "representative of the"; deleted "motor transporta- 
tion" and added "New Mexico state police". 


The 2007 amendment, effective June 15, 2007, 
changed "taxation and revenue department" to "depart- 
ment of public safety". 

The 1987 amendment, effective July 1, 1987, in Sub- 
section A substituted "chief" for "director" at the beginning 
of the second sentence and substituted."three members" 
for "four members" in the third sentence of the opening 
clause, deleted the former Paragraph (2) as set out in the 
main pamphlet, and» renumbered the subsequent para- 
graphs, and in Paragraph (3) added at the end "of the tax- 
ation and revenue department" and made minor changes 
in language and punctuation throughout the section, 


66-7-506. Bureau; functions; powers; duties. Q 


The bureau shall have the following powers and duties: 
A. organize, plan and conduct a statewide program of activities designed to prevent accidents 


and to reduce the incidence of DWI in New Mexico; 
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B. coordinate activities and programs of the departments, divisions and agencies of this state 
now engaged in promoting traffic safety; - 

C. provide accident prevention information and publicity to all apmidueiaté media of idbrqean 
tion and develop other means of public information; 

D. cooperate with all public and private agencies and bien ane ie interested in the promo- 
tion of traffic safety and accident prevention; 

K.. serve'as a renee for all traffic safety materials and information rabid se great 
this state; 

F. cooperate in promoting research, special studies hed Gualybis of problems concerning: the 
safety and welfare of the citizens of New Mexico; 

G. cooperate fully with national safety organizations in bringing about greater effectiveness in 
nationwide accident prevention activities and programs; 

H. make studies and suitable recommendations, through the chief and the secretary of trans- 
portation, to the legislature concerning safety regulations and laws; 

I. prepare and submit each year a written report to the governor concerning the activities of 
the bureau and activities concerning assistance to local organizations and officials; 

J. institute and administer a statewide motorcycle training program funded as provided for in 
Section 66-10-10 NMSA 1978; 

K. institute and administer an accident prevention course for elderly drivers as eprovided for in 
Section 59A-32-14 NMSA 1978; 

L. cooperate with the public education department to develop a regulatory framework for in- 
structional and administrative processes, including licensure requirements for instructors; anda 
curriculum for instruction in defensive driving with a DWI education and prevention component 
to be offered statewide in secondary schools as an elective; 

M. institute and administer a DWI prevention and education program for elementary and sec- 
ondary school students, funded as provided for in Section 66-5-35 NMSA 1978; 

N. include at least two hours of DWI prevention and education training in all driver education 
courses approved by the bureau; and 

O. include a DWI recidivism prevention component in all driver rehabilitation programs for 
alcohol or drugs approved by the bureau. ~ 


History: 1953 Comp., § 64-7-506, enacted by Laws 
1978, ch. 35, § 498; 1987, ch. 268, § 31; 1989, ch. 164, 
§ 2; 1993, ch. 68, § 44; 2007, ch. 201, § 1. 

The 2007 amendment, effective June 15, 2007, added 
Subsection O, 

The 1993 amendment, effective July 1, 1993, inserted 
present Subsection L and redesignated former Subsec- 
tions L and M as present Subsections M and N. 


The 1989 amendment, effective June 16, 1989, substi- 
tuted "secretary of highway and transportation" for "sec- 
retary of the state highway and transportation depart- 
ment" in Subsection H and added Subsections J to L. 

The 1987 amendment, effective July 1, 1987, in Sub- 
section H inserted "state highway and" preceding "trans- 
portation" and made minor changes in language and 
punctuation throughout the section, ' 


¥ 


66-7-506.1. DWI prevention and education program; organ donation. 


DWI prevention and education programs for instruction permits and driver's licenses shall in- 
clude information on organ donation and the provisions of the Jonathan Spradling Revised Uni- 
form Anatomical Gift Act [24-6B-1 NMSA 1978]. 


History: Laws 2000, ch, 54, § 11; 2007, ch. 328, § 34. The 2007 amendment, effective July 1, 2007, changed 


the name of theact. ~ 


66-7-507. Approval of accident-investigation programs; privacy of 
victims. — 


A. The bureau is authorized to conduct a study into the practices and procedures of accident- 
investigation units functioning in this state to determine whether such practices and procedures 
are aiding the citizens of this state in the discovery of the causes of motor vehicle accidents. If, 
at the conclusion of a study made of'a particular unit, the bureau determines that the practices 


a 
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and procedures of such unit are of a beneficial nature, it shall designate the unit as an "approved 
accident-investigation unit" and shall send notice of this designation to such public demeraes as it 
may determine. ot 

B. Any unit designated as an spouted secidetibsinvventiztdinrt unit shall receive, upioh its re- 
quest, assistance and data from any department, division, board, bureau, commission or other 
agency of the state, or of any political subdivision of the state, or any public or private hospi- 
tal, which will enable the unit to carry out its investigation relating to accidents and accident 
causes. The privacy of accident victims shall be protected in any disclosure to the unit, by using 
the method of case numbers rather than identification by name. 


History: 1953 Comp., § 64-7-507, enacted by Laws Cross references. — For accident Robartes see 66-7-207 
1978, ch. 35, § 494. NMSA 1978 et seq. 


66-7-508. Confidentiality of euuidl® 


All records of an approved accident- -investigation unit shall be sondidehiel and shall not be 
available to any person. other than.a:member or employee of the unit. A member or employee of 
the approved unit charged with the custody of the records and reports shall not be required to 
produce these records or reports or evidence of anything contained.in them in any legal action or 
other proceedings. bcs 


History: 1953 Comp., § 64-33-8, enacted by Laws 
1976 (S.S.), ch. 8, § 8; recompiled as 1953 Comp., § 64- 
7-508, by Laws 1978, ch. 35, § 495. 


66-7-509. Annual reports. 


An approved accident-investigation unit shall make an annual report to the bureau, the gov- 
ernor and the legislature not later than January 1 of the calendar year following such designa- 
tion of approval, and this report shall contain the unit's findings and recommendations as to 
the formulation of effective methods and means to reduce motor vehicle accidents within New 
Mexico. 


History: 1953 Comp., & 64-7- 509, enacted by Laws 
1978, ch. 35, § 496, 


66-7-510. Bureau; information request. 


The chief, with the approval of the director, may request all information pertinent to the traffic 
safety program of the bureau in the performance of its duties and functions, and this information 
shall be furnished by E any officer, paent or employee of the state. 


History: 1953 Comp., § 64-7-510, tnboteld by Laws 
1978, ch. 35, § 497. 


66-7-511. Acceptance of gifts; function of advisory committee. 


A. The bureau, with the approval of the governor, may accept on behalf of the state any gift, 
grant or money given,to the bureau for any and all purposes specified in the Traffic Safety Act, Any 
special grant shall be held by the state treasurer in a special fund and shall be expended in accor- 
dance with the terms of the gift or grant upon proper voucher and warrant drawn by the director 
of [or] his designated agent. 

B., The advisory committee, upon the call of the fatima shall convene and shall undectalis 
the study and evaluation of all applications for federal grants pertaining to traffic safety programs 
or affairs. The advisory, committee shall make its findings and recommendations available to the 
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chief in the form of minutes or written report. Whereupon the committee shall ei oed awaiting 
the call of the chair. 


History: 1953 Comp., § 64-7-511, enacted by Laws Upon approval by the governor, the money should be de- 


1978, ch. 35, § 498. posited with the state treasurer. Each gift or grant which 

Bracketed material. — The raeeatan material was differs in its terms and conditions from any other must be 

inserted by the compiler and is not a part of the law. set up in a separate fund. Although this may entail ad- 

ditional bookkeeping on the part of the state treasurer as 

ANN OTATIONS well as the commission, this is the only method which will 

Each gift with different terms must have own sep- insure that every gift is expended in conformity with the 

arate fund. — Prior to the acceptance of a gift to the New conditions imposed upon it by the donor. Once the special 

Mexico traffic safety commission (now traffic safety bu- “fund or funds are set up by the state treasurer, these may 

reau) under Section 64-33-7, 1953 Comp. (similar:to this, be expended upon voucher of the director, processed in the 
section), the approval of the governor must be secured. usual manner. 1957-58 Op. Att'y Gen. No. 57-241. 


66-7-512. Traffic safety education and enforcement fund created. 


A. There is created in the state treasury the "traffic safety education and enforcement fund". 
The fund shall be invested in accordance with the provisions of Section 6-10-10 NMSA 1978 and 
all income earned on the fund shall be credited to the fund. 

B. The traffic safety education and enforcement fund shall be used to institute and promote a 
statewide program of traffic safety through education and enforcement to reduce serious and fatal 
traffic accidents and to provide for the purchase of equipment and support services as are neces- 
sary to establish and maintain the program. 

C. No less than fifty percent of the money deposited in the traffic safety education and enforce- 
ment fund shall be allocated to the law enforcement agency that issued the citation, provided the 
agency has submitted a traffic safety program plan that is approved by the traffic safety bureau of 
the state highway and transportation department. Law enforcement agencies shall use the money 
allocated from the:fund to»purchase equipment, including equipment: for making fingerprint im- 
pressions of all persons arrested for or convicted of driving while under the influence of intoxicat- 
ing liquor or drugs, and support services as are en ld to establish and maintain a traffic alee, 
program. 

D. No less than twenty percent of the money deposited in the traffic safety education and en- 
forcement fund shall be allocated to institute and promote traffic safety education programs. 

KE, « The balance of the money deposited in the traffic safety education and enforcement ‘fund 
shall be allocated to existing traffic safety programs. 

F. The traffic safety bureau of the state highway and transportation department shall adopt all 
rules, regulations and policies necessary to administer a statewide traffic program. 

G. All money ‘credited to the traffic safety education and enforcement fund shall be appropri- 
ated to the traffic safety bureau of the state highway and transportation department for the pur- 
pose of carrying out the provisions of this section and shall not revert to the general fund. 


History: Laws 1990, ch. 57, § 1; 1997, ch, 242, § 4. The 1997 amendment, effective July 1, 1997, inserted 
Cross references. — For henalty assessment fee in "traffic safety education and enforcement" in Subsections 
addition to the penalty assessment established for each C, D, and E, and inserted “including equipment for mak- 
penalty assessment misdemeanor, see 66-8-116.8 NMSA ing fingerprint impressions of all persons arrested for or 
1978. convicted of driving while under the influence of intoxi- 
For disposition of penalty assessment revenue, see 66-8- cating liquor or drugs," in the second sentence in Subsec- 


119 NMSA 1978. | | tion C. 


66-7-513. Safe routes to school program. 


A. The "safe routes to school program" is created within the department to increase and make 
safer a student's ability to walk or ride a bicycle to school. 
B. The program may be established to: 
(1) » provide assistance to the state, counties and municipalities to identify school route 
hazards and implement engineering improvements, including: 
(a) installing sidewalks; 
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66-7513 
(b) 
(c) installing traffic signals; 
(d) making street improvements; 
(e) ‘providing lighting; 
(f) 
(g) 


(h) other safety improvements; 


MOTOR VEHICLES 


66-7-513 


painting crosswalks and other street and sidewalk areas; 


providing bus shelters, particularly in isolated or rural areas; 
cutting curbs for access for persons with significant mobility limitation; and . 


(2) develop criteria, in conjunction with the department's bicycle, pedestrian and eques- 
trian committee, school districts and law enforcement agencies and with input from parents, 
teachers and school administrators, to be used in evaluating the applications of the program; and 

(3) include information about the safe routes to school program in public awareness cam- 


paigns about traffic safety. 


History: Laws 2003, ch. 148, § 2; 2007, ch. 319, § 63. 


The 2007 amendment, effective June 15, 2007, 
changed "handicapped access" to "access for persons with 


_significant mobility limitation". 


ARTICLE 8 


Crimes, Penalties and Procedure 


Sec. 
Part 1. OFFENSES RELATING TO REGISTRATION 


66-8-1. Fraudulent applications. 
66-8-1.1. Fraud related to the issuance of documents by 
the department; penalties. 
66-8-2, Improper use of evidences of registration. 
66-8-3., False evidences of title and registration. 
66-8-3.1. Motor vehicle brokering; exceptions. 
66-8-4, Authority of division to suspend or revoke a reg- 
istration. 
Suspending or revoking certificate or special plates 
of a manufacturer, dealer or auto recycler. 
Owner to return evidences of registration upon 
cancellation, suspension or revocation. 
Penalty for misdemeanor. 
66-8-8. Sunday actions, 
66-8-9. Penalty for felony. 
66-8-10. Duplicate or replacement registration plate; ci- 
tation; failure to comply. 


Part 2. TRAFFIC OFFENSES 


66-8-101. Homicide by vehicle; great bodily harm by ve- 

hicle. 

66-8-101.1. Injury to pregnant woman by vehicle. 

66-8-102.. Driving under the influence of intoxicating 
liquor or drugs; aggravated driving un- 
der the influence of intoxicating liquor or 
drugs; penalties. 

Guilty pleas; limitations. 

Municipal and county ordinances; unlaw- 
ful alcohol concentration level for driving 
while under the influence of intoxicating 
liquor or drugs. 

Imposing a fee; interlock device fund created. 

Uniform police reports and procedures’ for 
DWI arrests. 


66-8-5, 
66-8-6. 
66-8-7.. 


66-8-102.1, 
66-8-102.2. 


66-8-102.3. 
66-8-102.4. 


66-8-102.5: 
vehicle; penalty. 

66-8-103. Blood-alcohol tests directed by police, judicial 
or probation officer; persons qualified to 
perform tests; relief from civil and crimi- 
nal liability. 


Driving while intoxicated with a minor in the © 
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Sec. 

66-8-104. Blood-alcohol tests; police, judicial or probation 
officer unauthorized to make arrest or di- 
rect test except in performance of official 
duties authorized by law. 

Implied Consent Act; short title. 

Repealed. 

Implied consent to submit to chemical test. 

Consent of person incapable of refusal not 
withdrawn, 

Administration of chemical test; payment of 
costs; additional tests. 

Use of tests in criminal actions or civil actions; 
levels of intoxication; mandatory charging. 

Refusal to submit to chemical tests; testing; 
grounds for revocation of license or privi- 
lege to drive. 

66-8-111.1. Law enforcement officer agent for department; 
written notice of revocation and right to 
hearing. 

Revocation of license or privilege to drive; no- 
tice; effective date; hearing; hearing costs; 
review. 

Reckless driving. 

Careless driving. 

Racing on highways; exception. 

Penalty assessment misdemeanors; definition; 
schedule of assessments. 

66-8-116.1. Penalty assessment misdemeanors; oversize 

load. 

66-8-116.2. Penalty assessment misdemeanors; Motor 

Carrier Act. 

66-8-116.3. Penalty assessment misdemeanors; 
tional fees, 

Penalty assessment misdemeanors; option; ef- 
fect. 

Repealed. 

Penalty assessment revenue; disposition. . 

Parties to a crime. 

Offenses by persons owning or controlling ve- 
hicles. 

Immediate appearance before magistrate. 

Conduct of arresting officer; notices by citation. 


66-8-105. 
66-8-106. 
66-8-107. 
66-8-108. 


66-8-109, 
66-8-110. 
66-8-111. 


66-8-112. 


66-8-113. 
66-8-114. 
66-8-115. 
66-8-116. 


addi- 
66-8-117. 


66-8-118, 
66-8-119. 
66-8-120. 
66-8-121. 


66-8-122. 
66-8-123. 
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Sec. i f+} Sec. 
66-8-124. Arresting officer to be in uniform. 66-8-136. Repealed. 
66-8-125. Arrest without warrant. ° 66-8-137, Compensation of judges and officers; yiamBe. 
66-8-126. Failure to obey notice to appear. to prosecution. 
66-8-127. Procedure not exclusive.. 66-8-137.1. Nonresident Violator Compact; form. 
66-8-128. Uniform traffic citation. 66-8-137.2. Nonresident Violator Compact; definitions. 
66-8-129. Repealed. 66-8-137.8. Compact administrator; compensation, 
66-8-130. All traffic citations to conform; municipalities 66-8-137.4. Bilateral agreements; noncompact jurisdic- 
may pass ordinance to establish similar tions; authority. 

program, 66-8-138. Consumption or possession of alcoholic bever- 
66-8-131.. Uniform traffic citation is complaint. ages in open containers in a motor vehicle 
66-8-132. Records of citations issued, prohibited; exceptions. 
66-8-133, Disposition of citations. 66-8-139, Penalties, 
66-8-134, Illegal cancellation; audit of citation records, 66-8-140. Repealed. 
66-8-135. Record of traffic cases. 66-8-141. Dishonored checks; civil penalty. 


oy PART 1 
OFFENSES RELATING TO REGISTRATION 


66-8-1. Fraudulent applications, 


Any person who fraudulently uses a false or fictitious name in any application for the registra- 
tion of a vehicle or a certificate of title, or knowingly makes a false statement, or knowingly con- 
ceals a material fact or otherwise commits a fraud in any such application shall upon conviction 
be punished by a fine of not more than one thousand dollars ($1,000) or by imprisonment for not 


more than one year or. both: 


History: 1953 Comp., § 64-8-1, enacted by Laws 
1978, ch. 35, § 499. 


ANNOTATIONS 


Provision's specific misdemeanor sentence con- 
trols Criminal Code misdemeanor sentence, — Sec- 
tions 30-1-6 and 31-19-1 NMSA 1978 refer generally to the 
sentence for misdemeanors; Section 64-10-1, 1953 Comp. 
(similar to this section), the statute: which defendant vio- 
lated, provides a specific sentence for that misdemeanor. 
If the general statute, standing alone, would include the 
same matter as the special statute and thus conflict with 
the special statute, the special statute controls since it is 
considered an exception to the general statute, State v. 
Sawyers, 1968-NMCA-051, 79 N.M. 557, 445 P.2d 978. 

"Not less than one year" portion of defendant's 
sentence is void. because it is in excess of the court's 
sentencing authority because Section 64-10-1, 1953 
Comp. (similar to this section), does not provide for a 
minimum sentence. Sentences which are unauthorized by 
law are'void. The "not more than one year" portion of the 


sentence is authorized by this section. State v. Sawyers, 
1968-NMCA-051, 79 N.M. 557, 445 P.2d 978. 

State penitentiary proper place of confinement 
for violation. — The place of confinement for misde- 
meanors under the Criminal Code is the county jail under 
Section 31-19-1 NMSA 1978. This section is not applicable 
because defendant violated Section 64-10-1, 1953 Comp. 
(similar to this section), which is not a Criminal Code mis- 
demeanor; therefore, the proper place of his confinement is 
the state penitentiary. State v, Sawyers, 1968-NMCA-051, 
79 N.M. 557, 445 'P.2d 978. 

Violation to register vehicle under false or fic- 
titious name. — In the event a person, be he minor or 
adult, registered a motor vehicle under a false or fictitious 
name, he was in violation of this section's predecessor and 
may be prosecuted for that violation under said law. 1953- 
54 Op. Att'y Gen. No. 53-5654. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur, 2d Automobiles and Highway Traffic § 93. 

61A C.J.S. Motor Vehicles §§ 588, 594. 


66-8-1.1. Fraud related to the issuance of documents by the 


department; penalties. 


A. Itis a felony for a department employee or private retail agent. or other contractor of the 


department to: 


(1) knowingly issue an identification card, driver's license, driving authorization ‘dia ve- 
hicle or vessel registration or vehicle or vessel title to a person who is not lawfully entitled to issu- 


ance of that document; 


(2) knowingly accept and use fraudulent neh acca as a basis for issuing an identification 
card, driver's license, driving authorization card, vehicle or vessel registration or vehicle or vessel title; 

(3) knowingly alter a record of an identification card, driver's license, driving authoriza- 
tion card, vehicle or vessel registration or vehicle or vessel title without legal justification; or 
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(4) solicit or accept, directly or indirectly, anything of value with the intent to influence a 
decision or action on an identification card, a driver's license, a driving authorization gard, a ve- 
hicle or vessel registration or a vehicle or vessel title. 
B. A’person convicted of violating this section is guilty of a fourth degree felony and shall be 


sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History: Laws 2007, ch. 319, § 65; 2016, ch. 79, § 14. 

The 2016 amendment, effective May 18, 2016, estab- 
lished that existing criminal fraud penalties applicable to 
the issuance of a driver's license or identification card are 
extended to driving authorization cards; in the catchline, 
after "Fraud", deleted "in obtaining documents issued" 
and added "related to the issuance of documents", after 


"by the", deleted "division; penalty” and added "depart- 
ment; penalties"; in Subsection A, in the introductory 
sentence, after "It is a felony for a", deleted "person" and 
added "department employee or private retail agent or 
other contractor of the department", and in Paragraphs 
(1), (2), (3) and (4), after "driver's license", added “driving 
authorization card". 


66-8-2. Improper use of evidences of registration. 


No person shall lend to another any certificate of title, registration evidence, registration 
plate, special plate, validating sticker or permit issued to him if the person desiring to borrow 
the same would not be entitled to the use thereof, nor shall any person knowingly permit the use 
of any of the same by one not entitled thereto, nor shall any person display upon a vehicle any 
registration evidence, registration plate, validating sticker or permit not issued for such vehicle 


or not otherwise lawfully used thereon. under the Motor Vehicle Code [66-1-1 NMSA 1978}. 


History: 1953 Comp., § 64-8-2, enacted by Laws 
1978, ch, 35, § 500. 

Cross references. — For the penalty for violation of 
any provision of the Motor Vehicle Code, see 66-8-7 NMSA 
1978. 


ANNOTATIONS 


New Mexico limits lawful use of dealer plates 
to certain circumstances. Gross v. Pirtle, 245 F.3d 1151 
(10th Cir. 2004) 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur, 2d Automobiles and Highway Traffic §§ 94, 95. 


66-8-3.. False evidences of title and registration. | 


It is a felony for any person to commit any of the following acts: 

A. to alter with fraudulent intent any certificate of title, registration evidence, registration 
plate, validating sticker or permit issued by the division; 

B. to forge or counterfeit any such document or plate purporting to haw been issued by the 


division; 


C.. to alter or falsity) with fraudulent intent or to forge any assignment upon a certificate of 


title; or 


D. to hold or use any such document or pate, knowing the s same to have been’so’ altered; forged 


or falsified: 


History: 1953 Comp., § 64-8-3, enacted by Laws 
1978, ch. 35, § 501. 

Cross references. — For the penalty for violation of 
any provision of the Motor Vehicle Code, see 66-8-7 NMSA 
1978. 


ANNOTATIONS 


Jury instructions. — There is a "knowing" réequire- 
ment in subsection (D) of this section. The essential ele- 


ments of the crime defined are that the accused knew 


66-8-3.1. Motor vehicle brokering; exceptions. 


that the registration plate held or used by him had 
been altered, forged or. falsified with fraudulent intent. 
A jury instruction should require the jury to 5) that 


defendant knew the registration plate had been, "so", al- 


tered or altered with fraudulent intent. Ortiz v. “gia, 
1988-NMSC-008, 106 N.M. 695, 749 P.2d 80. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 60 
C.J,\S. Motor Vehicles »§; 101;-61A~C.J.S. Motor Vehicles 
§ 588. 


A. .No person shall. broker a motor vehicle unless: ; 
(1). the manufacturer's certificate of origin has been dusk dprudth to the sppnUpriats regis- 


tration authority prior to brokering; . 
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_(2) the person has an enforceable contractual right of delivery with the manufacturer of 
the vehicle or his representative; or 

(3) the manufacturer's certificate of origin is or will be assigned to a person described in 
Paragraph (2) of this subsection as the result of the transaction. 

B. The provision of Subsection A of this section shall not apply to a person holding a dealer s 
license on January 1, 1991 if: 

(1) the ownership of the business for which the person holds the license remains the same 
as the ownership was on January 1, 1991; 

(2) any change in ownership is the result of devise, bequest, intestate succession or a 
transfer between persons related within the fourth degree of consanguinity or affinity; 

(3) any change in ownership is the result of a corporate or other business reorganization 
and at least fifty-one percent of the beneficial ownership or voting control remains in the same 
person; or 

(4) after all stock transfers, fifty-one percent of the beneficial ownership or voting control 
remains in any person or persons owning stock on January 1, 1991. 

C. For the purpose of this section, the change in ownership of any corporation shall be deemed 
a change in ownership of any subsidiary corporation pro rata to the extent of the ownership of the 
subsidiary. 

D. Nothing in this section shall prohibit the activities of: 

(1) receivers, trustees, administrators, executors, guardians or other persons appointed by 
or acting under judgment, decree or order or any court; 

(2) public officers while performing their duties as such officers; 

(3) persons making casual sales of their own vehicles; 

(4) finance companies, banks and other lending institutions making sales of repossessed 
vehicles; 

(5) licensed brokers under the Manufactured Housing Act [60-14-1 NMSA 1978] who, 
for a fee, commission or other valuable consideration, engage in brokerage activities related to 
the sale, exchange or lease purchase of pre-owned manufactured homes on a site installed for a 
consumer; . ; ) 

(6) persons who receive no compensation, profit or other valuable consideration as a result 
of the transaction; or 

(7) persons providing advertising services through newspapers, magazines, television, 
radio or other advertising media if they are only disseminating an advertisement paid for by 
another. 

K. For the purposes of this section, "broker" means selling, offering for sale, advertising for 
sale, negotiating or acting as agent in the sale of, or advertising to negotiate or act as agent in the 
sale of a motor vehicle. 


History: Laws 1991, ch. 179, § 1. Severability clauses. — Laws 1991, ch. 179, § 2 pro- 
vided for the severability of the act if any part or ged 
tion thereof is,held invalid. 


66-8-4. Authority of division to suspend or revoke a registration. 


The division may suspend or revoke the registration of a vehicle or a certificate of title, registra- 
tion evidence, or registration plate or any nonresident permit or other permit in any of the follow- 
ing events: 

A. when the division is satisfied that such registration or that such certificate, card, plate or 
permit was fraudulently or erroneously issued; 

B. when the division determines that a registered vehicle is mechanically unfit or unsafe to be 
operated or moved upon the highways; 

C. when a registered vehicle has been dismantled or wrecked; 

D.. when the division determines that the required fee has not been paid and the same is not 
paid upon reasonable notice and demand; 
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E. when a registration evidence, registration plate, or permit is knowingly displayed upon a 
vehicle other than the one for which issued; 

F. .when the division determines that the owner has conituithod any offense under the Motor 
Vehicle Code [66-1-1 NMSA 1978] iyveluing the treirbiations or the certificate, Ks ting evi- 
dence, plate or permit; or. . 

G. when the division is so authorized eee any other provision of law. 


History: 1953 Comp., § 64-8-4, baslod by Laws What axtiounta kor reckless driving of motor vehi- 
1978, ch, 35, § 502, | cle within statute making such a criminal offense, 52 
A.L.R.2d 1337. 
ANNOTATIONS | 60 C.J.S. Motor Vehicles §§ 129, 130. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur, 2d Automobiles and Highway Traffic § 90. 


66-8-5. Suspending or revoking certificate or special plates of a 
manufacturer, dealer or auto recycler. 


The division may suspend or revoke a certificate or the special plate issued to a manufacturer, 
dealer or auto recycler upon determining that the person is not lawfully entitled thereto or has 
made or knowingly permitted any illegal use of such plate or has paramere, fraud in the registra- 
tion of vehicles. 


History: 1958 Comp., § 64-8-5, enacted by Laws ANNOTATIONS 


1978, ch. 35, § 503; 2005, ch. 324, § 20. 
Cross references. —. For special plates, see 66-3-401 Am. Jur, 2d, A.L.R. and C.J.S. references. — 60 Am. 


NMSA 1978 et seq. Jur, 2d Motor Vehicles §§ 129 to 134. 


The 2005 amendment, effective January 1, 2006, 
changed "wrecker of vehicles" to "auto recycler". 


66-8-6. Owner to return evidences of registration upon cancellation, 
suspension or revocation. 


Whenever the division cancels, suspends or revokes the registration of a vehicle, or a certificate 
of title, registration evidence, or registration plate, or any nonresident permit or other permit, or 
the license of any dealer or wrecker, the owner or person in possession of the same shall immedi- 
ately return all evidences of registration, title or license so cancelled, Shy geal or revoked to the 
division. 


History: 1953 Comp., § 64-8-6, enacted by Laws 
1978, ch. 35, § 504. 


66-8-7. Penalty for misdemeanor. 


A. It is a misdemeanor for any person to violate any provision of the Motor Vehicle Code [66- 
1-1 NMSA 1978] unless the violation ‘is declared a felony. 

B. Unless another penalty is specified 1 in the Motor Vehicle Code, every person convicted of a 
misdemeanor for violation of any provision of the Motor Vehicle Code shall be punished by a fine 
of not more than three hundred dollars ($300) or by imprisonment for not more than ninety days 
or both, 


History: 1953 Comp., § 64-8-7, enacted by Laws ‘ ANNOTATIONS 
1978, ch. 35, § 505; 1989, ch. 320, § 8. a Pee. va : 
Cross references. — For the general sentence for a The court does not have jurisdiction to require a 
misdemeanor, see 30-1-6 NMSA 1978. defendant, as part of his sentence, to perform community 
The 1989 amendment, effective July 1, 1989, Re Bo service, write a letter of apology to the victim's family and 
section B, substituted "three hundred dollars ($300)" for pay restitution. State v. Gallegos, 2007-NMCA-112, 142 
"one hundred dollars ($100)". N.M. 447, 166 P.3d 1101, cert, denied, 2007-NMCERT-006, 


142 N.M. 15, 162 P.3d 170. 
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Illegal sentence. — Sentence of 364 days for driving Legislative history of section. State v. Barela, 
without a valid driver's license was illegal and void. State 1980-NMCA-092, 95 N.M. 349, 622 P2d 254, overruled 
v. Ingram, 1998-NMCA-177, 126 N.M. 426, 970 P.2d 1151, on other grounds by State v. Yazzie, 1993-NMCA-101, 116 
certi denied, 126 N.M. 533, 972 P.2d 352. N.M. 83, 860 P.2d 213. 

} Applicability of “Section 31-18-13 NMSA, 1978. Injunction inappropriate penalty. — When defen- 
—. Subsection B is governed by, the provisions of Sec- dant was convicted of numerous violations of the Motor 
tion 31-18-18D NMSA 1978. The violation is not declared Vehicle Code and the court issued an injunction prohibit- 
to be a felony. Since it is not declared to be a felony and is ing defendant from operating his vehicle until he satisfied 
not punishable by a specified sentence, Section 31-18-13D the licensing and registration requirements of the Motor 
NMSA 1978: applies. State v. Mendoza, 1993-NMCA-027, Vehicle Code, the injunction exceeded the court's author- 
115 N.M. 772, 858 P.2d 860, cert. denied sub nom., Jara- ity, since the legislature has not authorized courts to issue 
millo v. State, 115 N.M. 359, 857 P.2d 481. injunctions as an additional means of enforcing the code. 

Warrantless home arrest not merited. — The minor State v. Bailey, 1994-NMCA-107, 118 N.M. 466, 882 P.2d 
offenses of careless driving and leaving the scene of an 57, cert. denied, 118 N.M. 256, 880 P.2d 867. 
accident do not merit the extraordinary recourse of war- Administrative penalties not "another penalty". 
rantless home arrest. Howard v. Dickerson, 34 F.3d 978 — When Section 64-10-7, 1953 Comp. (similar to this sec- 
(10th Cir. 1994), tion), speaks of "another penalty," it means another pen- 

Misdemeanor classification of violation not re- alty for the criminal act. Such a penalty must be either a 
pugnant to provision's authorized imprisonment, — term of imprisonment or a fine payable into the current 
Although as amended, Section 64-10-7, 1953 Comp. (simi- school fund, The administrative penalties of Section 64-3- 
lar to this section), classifies a violation of Section 64-10-1, 14, 1953 Comp.,.(similar to Section 66-3-19 NMSA 1978), 
1953 Comp. (similar to Section 66-8-1 NMSA 1978), as do not meet this test. 1961-62 Op. Att'y Gen. No. 61-72. 

a misdemeanor, this classification is not repugnant to Criminal penalties not exclusion of imposition 
the imprisonment authorized by Section 64-10-1, 1953 of administrative penalties. — The criminal penal- 
Comp. Section 64-10-7, 1953 Comp., as amended, recog- ties prescribed by Section 64-10-7, 1953 Comp. (similar to 
nizes that a penalty for a misdemeanor violation may be ;., this section), do not exclude imposition of the administra- 
specified that differs from the general misdemeanor pen- ___ tive penalties prescribed by Section 64-3-14, 1953 Comp. 
alty. Rather than being repugnant, Section 64-10-7, 1953 (similar to Section 66-3-19 NMSA 1978). 1961-62 Op. Att'y 
Comp., as amended, is reconcilable with Section 64-10-1, Gen. No. 61-72. 

1953 Comp. The doctrine of repeal by-implication is not Motor vehicle misdemeanor may involve jury 
applicable. State v. Sawyers, 1968-NMCA-051, .79.N.M. trial. — Persons charged with offenses classified as mis- 
557, 445 P.2d 978. demeanors under the Motor Vehicle Code may under Rule 

Since imprisonment provision allowed exception 6-602 demand a jury trial but’are not afforded one as a 
to general misdemeanor sentence. — By Section 64- matter of right: 1979 Op, Att'y Gen.'No. 79-17, 

10-7, 1953 Comp. (similar to this section), a person con- Magistrate may order restitution, — The magis- 
victed of a misdemeanor for violation of the Motor Vehicle trate may, as part of its sentencing power, order a Crimi- 
Code is to be punished by a fine of not more than $100, nal Code or Motor Vehicle Code violator to make restitu- 
imprisonment for not more than 90 days or both, "unless tion. 1979 Op. Att'y Gen. No, 79-18. 

another penalty is specified in the Motor Vehicle Code." Am. Jur. 2d, A.L.R. and C.J.S. references. — 61A 
The amendment thus recognized that other penalties may C.J.S. Motor Vehicles §°594. 

be specified, Section 64-10-1,; 1953 Comp. (similar to Sec- “What constitutes "minor traffic infraction" ‘excludable 
tion 66-8-1. NMSA 1978), specifies such a penalty. It au- from calculation of defendant's criminal history; under 
thorizes imprisonment for not more than one year. State United States Sentencing Guidelines § 4A1,2(c)(2), 118 
v. Sawyers, 1968-NMCA-051, 79 N.M. 557, 445 P.2d 978. A.L.R. Fed 561. 


66-8-8. Sunday actions.. 


Judicial proceedings under any provision of the Motor Vehicle Code’ [66-1-1 NMSA 1978] ar 
valid when performed on Sunday, the same as on other days of the week. 


History: 1953 Comp., § 64-8-8, enacted by Laws 
1978, ch. 35, vesbip 


opty! Penalty for felony. 
Any person convicted of violating any provision of the Motor Vehicle Code [66-1-1 NMSA 1978] 


declared a felony, and punishment 1 is not specified, is guilty of a fourth degree felony and shall be 
sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. pag 


History: Laws 1978, ch. 35, § 507; 1981, ch. 12, § 1, on other grounds by State v. Yazzie, 1993-NMCA- 101, 116 
N.M. 88, 860 P.2d 213. ° © 
ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references, — 61A 
Legislative history of section. State. v. Barela, C.1.S. Motor Vehicles § 594, 


1980-NMCA-092, 95 N.M, 349, 622 P.2d 254, ouérrited 
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66-8-10. Duplicate or replacement registration plate; citation; failure to 
comply. 


Any motor vehicle owner who has been issued a citation for an illegible registration plate and 
who fails to comply with the terms of the citation requiring the acquisition of a duplicate or re- 
placement plate within thirty days of the date of the citation is guilty of a misdemeanor. 


History: 1953 Comp., § 64-8-10, enacted by Laws Cross references. — For authority of officer to issue 


1978, ch. 35, § 508. citation for illegible registration plate, see 66-3-17 NMSA 
1978. 
PART 2 


TRAFFIC OFFENSES 


66-8-101. Homicide by vehicle; great bodily harm by vehicle. 


A, Homicide by vehicle is the killing of a human being in the unlawful operation of a motor 
vehicle, 

B. ‘Great bodily harm by vehicle is the injuring of a human being, to the extent defined in Sec- 
tion 30-1-12 NMSA 1978, in the unlawful operation of a motor vehicle. | 

C, A person who commits homicide by vehicle while under the influence of intoxicating liquor 
or while under the influence of any drug is guilty of a second degree felony and shall be sentenced 
pursuant to the provisions of Section 31-18-15 NMSA 1978. 

D.. A person who commits homicide by vehicle while violating Section 66-8-113 NMSA 1978 is 
guilty of a third degree felony and shall be sentenced pursuant to the provisions of Section 31-18- 
15 NMSA 1978, provided that violation of speeding laws as set forth in the Motor Vehicle Code 
[Chapter 66, Articles,1 through 8 NMSA 1978] shall not per se be a basis for violation of Sec- 
tion 66-8-113 NMSA 1978. 

E. A person who commits great bodily harm by vehicle while under the influence of intoxicat- 
ing liquor, while under the influence of any drug or while violating Section 66-8-113. NMSA 1978 
is guilty of a third degree felony and shall be sentenced pursuant to the provisions of Section 31- 
18-15 NMSA 1978, provided that violation of speeding laws as set forth in the Motor Vehicle Code 
shall not per se be a basis for violation of Section 66-8-113 NMSA 1978. 

F. A person who commits homicide by vehicle or great bodily harm by vehicle while under the 
influence of intoxicating liquor or while under the influence of any drug, as provided in Subsec- 
tion C or E of this section, and who has incurred a prior DWI conviction within ten years of the 
occurrence for which the person is being sentenced under this section shall have the person's basic 
sentence increased by four years for each prior DWI conviction. 

G. For the purposes of this section, "prior DWI conviction" means; 

(1) aprior conviction under Section 66-8-102 NMSA 1978; or 

(2) aprior conviction in New Mexico or any other jurisdiction, territory or possession of the 
United States, including a tribal jurisdiction, when the criminal act is driving under the influence 
of alcohol or drugs. 

H. A person who willfully operates a motor vehicle in violation of Subsection C of Section 30- 
22-1 NMSA 1978 and directly or indirectly causes the death of or great bodily harm to a human 
being is guilty of a third degree felony and shall be sentenced pursuant to the provisions of Sec- 
tion 31-18-15 NMSA 1978. 


History: 1958 Comp., § 64-8-101, enacted by Laws The 2016 amendment, effective July 1, 2016, in- 
1978, ch, 35, § 509; 1981, ch. 370, § 1; 1983, ch. 76, § 1; creased the penalty for homicide by vehicle while under 
1989, ch. 226, § 1; 1991, ch, 114, § 1; 2004, ch, 42, § 2; the influence of intoxicating liquor or drugs; in Subsec- 
2016, ch. 16, § L tion C, after "homicide by vehicle", deleted "or great bodily 

Cross references. — For the penalty for a felony, see harm by vehicle", after "under the influence of any drug", 
66-8-9 NMSA 1978. deleted "or while violating Section 66-8-113 NMSA 1978", 

For uniform jury instructions to be used with 66-8-101 after "guilty of a", deleted "third" and added "second", 
NMSA 1978, see 14-240 NMRA. and after "31-18-15 NMSA 1978", deleted "provided that 
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violation of speeding laws as set forth in the Motor Vehicle 
Code shall not per se be a basis for violation of Section 66- 
8-113 NMSA 1978"; added new Subsections D and E and 
redesignated the succeeding subsections accordingly; and 
in Subsection F, after "Subsection C", added "or E", after 
"occurrence for which", deleted "he" and added "the per- 
son", and after "shall have", deleted "his" and added "the 
person's". 

The 2004 amendment, éfeative March 2, 2004, 
amended Subsection D to increase the basic sentence from 
two to four years and amended Paragraph (2) of Subsec- 
tion E to add: "including a tribal jurisdiction". The 2004 
amendment also changed "great bodily injury" to cited 
bodily harm", 

The 1991 amendment, effective July 1, 1991, added 
Subsections D and E and redenigaatert former Subsection 
D as Subsection F. 

The 1989 amendment, effective June 16, 1989, added 
Subsection D, 


ANNOTATIONS 
I.) GENERAL CONSIDERATION, 
II. DOUBLE JEOPARDY. 


III. RECKLESS OR INTOXICATED. 
I, GENERAL CONSIDERATION, 


Constitutionality. — Subsection D is not unconstitu- 
tionally ambiguous. State v. House, 2001-NMCA-011, 130 
N.M, 418, 26 P.3d 257, cert. denied, 130 N.M. 167, 21 P.3d 
36...” 

Applicability of section, — This section applies when 
the vehicular killing is while driving under. the influ- 
ence of intoxicating liquor, while driving under the influ- 
ence of drugs or while driving recklessly. State v. Mon- 
toya, 1979-NMCA-002, 93 N.M. 346, 600 P.2d 292, cert. 
quashed, 92 N.M, 532, 591 P.2d 286. 

Negligence. — Where the proof is sufficient to estab- 
lish, beyond a reasonable doubt, that under the circum- 
stances of the injury the conduct of the driver was so reck- 
less, wanton, and willful, as to show an utter disregard for 
the safety of pedestrians, a conviction for manslaughter 
will be warranted; but an injury caused by mere negli- 
gence, not amounting to a reckless, willful and wanton 
disregard of consequences, cannot be made the basis of a 
criminal action. State v. Harris, 1937- NMSC-046, 41 N.M. 
426, 70 P.2d 757. 

The charges of party to ihe crime of homicide 
by vehicle and great bodily harm by a vehicle do not 
require physical control over a vehicle. State v. “Mar- 
quez, 2010-NMCA-064, 148 N.M. 511, 238 P.3d 880, cert. 
quashed, 2010-NMCERT-006, 148 N.M. 582, 241 P.3d 180, 

Party to the crime of homicide by vehicle and 
great bodily harm by a vehicle. — Where defendant 
and defendant's friend were drinking together in a bar; 
the friend became so intoxicated that the bar refused 
service; defendant and the friend were refused service at 
another bar; defendant bought a twelve-pack of beer and 
suggested that the friend drive them in the friend's vehi- 
cle so that they could continue to party; the friend's vehi- 
cle rear-ended a van that resulted in the death of two and 
great bodily injury of five occupants of the van; seven open 
beer cans were found in the friend's vehicle; the friend had 
a breath alcohol content of .19; and defendant stated that 
defendant knew the friend was intoxicated at the time 
of the accident, and that defendant should have taken 
the friend's keys away, although defendant did not have 
physical control over the friend's vehicle, defendant was 
guilty of homicide by a vehicle and of great bodily injury 
by a vehicle while driving a vehicle under the influence of 
alcohol. State v. Marquez, 2010-NMCA-064, 148 N.M. 511, 
238 P.3d 880, cert. quashed, 2010-NMCERT- 006, 148 N.M. 
584, 241 P.3d 182. 
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Injunction: inappropriate penalty. — Application 
of the enhancement provision of Subsection D did not 
violate defendant's constitutional rights to equal protec- 
tion and. due process. State v. House, 2001-NMCA-011, 
130 N.M: 418, 25 P.3d 257, cert. denied, 130 N.M. 167, 
21 P.3d 36. 

Choice of statute for prosecution. — Vehicular 
homicide is a lesser offense than child abuse resulting 
in death, The legislature did not intend to create sepa- 
rately punishable offenses under Section 30-6-1C and 
Section 66-8-101 NMSA 1978 for one death, The crime 
of vehicular homicide does not operate as an exception to 
the crime of child abuse’ resulting in death to the extent 
of compelling the State to prosecute under the vehicular 
homicide statute for cases involving the operation of a ve- 
hicle. State v. Santillanes, 2001-NMSC-018, 1380 N.M. 464, 
27 P.8d 456, rev'g 2000-NMCA- 017, 128 N.M. 752, 998 
P.2d 1208. 

Each homicide constitutes separate violation. — 
The subject of punishment of vehicular homicide is the 
killing of another, not the unlawful operation of a motor 
vehicle; thus, each homicide constitutes a separate viola- 
tion of this section, State v. House, 2001-NMCA-011, 130 
N.M. 418, 25 P.8d 257, cert. denied, 180 N.M. 167, 21 P.3d 
36. 

Involuntary manslaughter statute preempted. — 
This section preempts the involuntary manslaughter stat- 
ute, Section 30-2-3 NMSA 1978, in unintentional vehicu- 
lar homicide cases. State v. Yarborough, 1995-NMCA-116, 
120 N.M, 669, 905 P.2d 209, aff'd, 1996-NMSC-068, 122 
N.M. 596, 930 P.2d 131. 

There is no such crime as homicide by vehicle by 
careless driving. State v. Yazzie, 1998-NMCA-101, 116 
N.M. 83, 860 P.2d 213, overruled on other grounds by State 
v. Yarborough, 1996-NMSC-068, 122 N.M. 596, 930 P.2d 
131. 

"Operating" vs. "driving" motor vehicle. — The 
legislature has made no distinction in this section as to 
whether "operating a motor vehicle" means to drive or be 
in actual physical control of the vehicle. State v. Laney, 
2003-NMCA-144, 134 N.M. 648, 81 P.3d 591, cert. denied, 
2003-NMCERT-008, 135 N.M. 51, 84 P.3d 668. 

"Operation of a motor. vehicle". — There was sub- 
stantial evidence from which fact finder could: determine 
that defendant, found underneath steering wheel imme- 
diately after accident, was driver of vehicle. State v, Vigil, 
1985-NMCA-110, 103 N.M. 648, 711 P.2d 920, cert. denied, 
103 N.M. 740, 713 P.2d 556 (1986). 

Criminal intent, a mental state of conscious wrong- 
doing, is a necessary element of the crime for which 
defendant was convicted, (homicide by vehicle), and one 
which must be proven. State v. Jordan, me ee meri dg 
83 N.M. 571, 494 P.2d 984. 

Driving under influence malum in se aes evi- 
dence of intent. — Criminal intent, a mental state of 
conscious wrongdoing, is a necessary element of homicide 
by vehicle and one which must be proven; however, vol- 
untarily driving a vehicle while under the influence is an 
act malum in se and this action is substantial evidence of 
criminal intent. State v., Myers, 1975-NMCA-055, 88 N.M. 
16, 586 P.2d 280; State v. Dutchover; 1978- NMCA- 052, 85 
NM, 72, 509 P2d 264. 

Rules concerning Bonihbutaby negligence aed 
no application to homicide cases. State v. Myers, 
1975-NMCA-055, 88 N.M. 16, 536 P.2d 280, 

Driving conduct immediately before mishap ad- 
missible to show no "accident", — In a prosecution for 
homicide by vehicle by driving recklessly, evidence of driv- 
ing conduct that occurred immediately before the mishap 
was admissible under Rule 404(b), N.M.R. Evid. (now Rule 
11-404B), both to show defendant's mental state and also 
lack of accident. State v. Sandoval, 1975-NMCA-096, 88 
N.M. 267, 539 P.2d 1029. 
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Unborn viable fetus is not a human being for pur- 
poses of vehicular homicide. The'killing of a fetus, under 
the common law, was not homicide unless the fetus ‘had 
been born alive}-until born alive, there was no human be- 
ing. State v, Willis, 1982-NMCA-151, 98 N.M. 771,652 P.2d 
1222, 

Mental state required for vehicular homicide 
(conscious wrongdoing) requires only that a defendant 
purposefully engage in an unlawful act; a defendant need 
not know of any risk involved in his actions. State v. Ibn 
Omar-Muhammad, 1985-NMSC-006, 102 N.M.: 274, 694 
P.2d 922. 

Instruction tracking statute did not shift burdéh 
to defendant. — General principles of criminal law do 
not require that a defendant's conduct be the sole cause 
of the crime. Instead, it is only required that the result be 
proximately caused by, or the "natural:and probable’ con- 
sequence of," the accused's conduct. Thus, as the causation 
instruction given in this case clearly states,'the State has 
the burden of proving beyond a reasonable doubt that the 
defendant's: actions caused the deaths and great bodily 
harm, in the sense that his unlawful acts, "in a natural 
and continuous chain of events," produced the deaths and 
the great bodily harm. This instruction does not instruct 
the jury to convict the defendant if he is at fault only to 
an insignificant extent. Accordingly; the vehicular homi- 
cide statute does not unconstitutionally shift the burden 
of proof and the trial court did not err in giving jury in- 
structions that’ tracked the statute, State v. Simpson, 
1993-NMSC-073, 116 N.M. 768, 867 P.2d 1150. 

Sufficient evidence of homicide by vehicle and 
great bodily harm by vehicle. — Where defendant was 
charged with homicide by vehicle and great bodily harm by 
vehicle following a two-vehicle collision, and where defen- 
dant claimed that he was not the driver of the vehicle at the 
time of the accident, evidence presented at trial that defen- 
dant was observed with injuries on the left side of his body, 
which the state's expert witness opined would be consis- 
tent with defendant being in the driver's seat at the time of 
the accident, that DNA evidence was negative for another 
person on the driver's side of the vehicle’ and negative for 
defendant on the passenger's side of the vehicle, ‘and that 
defendant made jailhouse statements implying that he 
was the driver, was sufficient to support defendant's con- 
victions. State v. Hernaridez, 2017-NMCA-020; cert. denied. 

Corpus delicti.of vehicular homicide may «be 
proved by circumstantial evidence, — Where defen- 
dant was charged with vehicular homicide, and where the 
state sought:to establish the corpus delicti of vehicular 
homicide purely from cireumstantial evidence and: with- 
out any expert testimony, and where the state. presented 
circumstantial evidence that defendant was not in the 
lawful operation of the vehicle; based on his admission 
that he was in the vehicle, that blood found on the driver's 
side.matched defendant's DNA, and that-defendant had 
a blood alcohol content of .06:and had methamphetamine 
in his:system, along with evidence that the decedent was 
alive in the vehicle prior to the accident and was found by 
officers after the accident with visible signs of trauma, the 
district court erred in dismissing the charges based on its 
finding that an expert.was required as a ‘matter of law to 
prove cause of death, because the circumstantial evidence 
to be presented by. the state was sufficient to establish 
the corpus delicti of vehicular homicide. State v. Platero, 
2017-NMCA-083, cert. denied. 

Sufficient evidence of great bodily harm, — Where 
defendant was convicted of-causing great bodily injury by 
vehicle following a collision in which defendant's vehicle, 
while traveling.on a state.road, crossed the center lane 
and struck a group of motorcyclists, there was sufficient 
evidence to support a finding of “prolonged impairment” 
where the victim. testified that. she experienced severe 
bruising, road rash, and bruised:ribs as a result of the 
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collision, that the bruising and road rash covered her 
right side, that she was unable to work for approximately 
a month, that for the first two weeks, she was unable 
to move because of the extreme pain resulting from her 
bruised ribs and that she still experiences pain resulting 
from the bruised ribs. State v. Cordova, 2016-NMCA-019, 
cert. granted, 2015-NMCERT-008. Fadl) 

Great bodily harm means harm to a human being 
other than the perpetrator.'— Where defendant was 


‘charged with, and convicted of, driving while intoxicated 


causing great bodily harm to a human being, where the 
great bodily injury resulting from his unlawful conduct 
was to himself and not to others, defendant's conviction 
required reversal because 66-8-101 NMSA 1978 applies 
only when a driver while under the influence of an intoxi- 
cant has caused great bodily-harm to another human be- 
ing. State v, Gray, 2016-NMCA-095, cert. denied. 

' Sentence enhancement for prior DWI convictions. 
— Where defendant was convicted of driving while intoxi- 
cated causing great bodily harm, the trial court lacked 
statutory authority to enhance defendant's sentence by 
sixteen years for prior DWI convictions occurring in 1987, 
1996, 2006, and 2008, because the enhancement can be 
added only for those prior convictions occurring within 
ten years of the occurrence for which the person is being 
sentenced, State v. Gray, 2016-NMCA-095, cert. denied. 

Jury question as to type of homicide. — In most 
cases, it is for the jury to determine whether the defen- 
dant ‘acted with the subjective knowledge of great dan- 
ger to the lives of others required to establish depraved 
mind murder or merely with the mental state of conscious 
wrongdoing (i.e., whether he purposefully did an act the 
law declares to be a crime) required to establish vehicular 
homicide. State v. Omar-Muhammad, 1987-NMSC-043, 
105 N.M. 788, 737 P.2d 1165. 

Sentence for homicide by vehicle. — Even though 
this section does not include the language "resulting in 
the death of a human being," the crime of homicide by 
vehicle is subject to the six-year sentence authorized 
by Section 31-18-15 A(4) "NMSA 1978. State v. Guerro, 
1999-NMCA-026, 126 N.M. 699, 974 P.2d 669, cert. de- 
nied, 126° N.M. 533, 972 P.2d 3652; State v. Santillanes, 
2000-NMCA-017, 128 N.M. 752, 998 P.2d 1208, cert. de- 
nied, 128 N.M. 689, 997 P.2d 821, rev'd, 2001-NMSO- 018, 
130 _N.M, 464, 27 P3d 456. 


Il. DOUBLE JEOPARDY. 


"Dal ring under influence not necessarily lesser in- 
cluded offense, — A conviction or acquittal of a lesser 
offense necessarily included in a greater offense bars a 
subsequent. prosecution for the greater offense. However, 
where the indictment against defendant was phrased in 
the alternative charging him with homicide by: vehicle 
while violating either Section 66-8-102 NMSA 1978 or 
Section 64-22-3, 1953 Comp. (similar to Section 66-8-113 
NMSA 1978), the prosecution was not barred by a con- 
viction in municipal court for driving under the influence, 
since the lesser offense of driving while.under the influ- 
ence of intoxicating liquor is not necessarily included in 
the greater offense of homicide by vehicle. State v. Tanton, 
1975-NMSC-057, 88 N.M. 338, 540.P.2d 813. 

Driving while under the influence of intoxicating liquor 
is not a lesser-included offense of homicide by vehicle be- 
cause it is possible to commit homicide.by vehicle without 
being intoxicated. State v,.Munoz, 2004-NMCA-103, 136 
N.M. 235, 96 P.3d 796. 

Reckless driving not necessarily lesser included 
offense. — A conviction of reckless, driving is not, nec- 
essarily included in a conviction of vehicular homi- 
cide while driving under the influence. State v. Wiberg, 
1988-NMCA-022, 107 N.M. 152, 754 P.2d 529, cert. denied, 
107 N.M. 106, 753 P.2d 352. 
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Merger with driving-while-intoxicated offense. 
— A defendant's driving-while-intoxicated (DWI) of- 
fense merges with his vehicular homicide offense, and his 
sentence. for the DWI conviction must be vacated. State 
v. Santillanes, 2000-NMCA-017, 128 N.M. 752, 998 P.2d 
1203, rev'd, 2001-NMSC-018, 130:N.M. 464, 27 P.3d 456; 

‘Vehicular homicide and leaving the scene of an 
accident. — Where defendant drove a pickup toward a 
group of children who were trick-or-treating on Hallow- 
een; the chaperone pushed the children out of the way but 
was struck and killed; defendant stopped and then left the 
scene of the accident; defendant was convicted of homicide 
by vehicle under 66-8-101 NMSA 1978 and knowingly 
leaving the scene of an accident involving great bodily 
harm or death under 66-7-201 NMSA 1978, defendant's 
convictions did not violate defendant's double jeopardy 
rights. State v. Melendrez, 2014-NMCA-062, cert. denied, 
2014-NMCERT-006. 

Offense has no degrees thus driving under influ- 
ence not included. — Driving while under the influence 
of intoxicating liquor is not a lesser included offense of ho- 
micide by vehicle, since homicide by vehicle provision has 
no degrees, and since homicide by vehicle not only may 
be committed while driving under the influence of intoxi- 
cating liquor, but may also be committed by driving while 
under the influence’ of drugs or reckless driving. State v. 
Trujillo, 1973-NMCA-076, 85 N.M. 208, 510 P.2d 1079, 
questioned in State v. Munoz, 2004-NMCA-103, 136 N.M. 
235, 96 P.3d 796: 

Convictions for two types of ¢ohiculix homicide 
prohibited. — When the: defendant was charged with 
two charges of vehicular homicide for each of three deaths 
based on driving while intoxicated and on resisting, evad- 
ing or obstructing an officer, he could not be-convicted of 
more than one type of homicide by vehicle and it was error 
to allow convictions on both of the alternative charges and 
to impose consecutive sentences therefor. State v. Land- 
graf, 1996-NMCA-024, 121 N.M. 445, 913 P.2d 252, cert. 
denied, 121 N.M. 375, 911 P.2d 883.: 

Vehicular homicide and child abuse: resulting in 
death. — Conduct underlying both vehicular homicide 
and child abuse resulting in death charges was the same. 
Therefore, the defendant's convictions and sentences for 
both offenses violated his right to’ be free from double 
jeopardy. State v. Santillanes, 2000-NMCA-017, 128 N.M. 
752, 998 P.2d 1203, rev'd, 2001-NMSC-018, 130 N.M. 464, 
27 P.3d 456. 

No double jeopardy when facts fail "same evi- 
dence" test. — Where the facts offered in municipal court 
to support a conviction for driving while under the influ- 
ence of intoxicating liquors would not necessarily sustain 
a conviction for homicide by vehicle in district court, un- 
der the "same evidence" test there was no double jeopardy 
when the state sought to prosecute the defendant for ho- 
micide by vehicle. State v. Taunton, 1976¢-NMSC- 057, 88 
N.M. 383, 540 P.2d 813. 

When double jeopardy not applicable, — Where ju- 
risdiction was lacking over an involuntary manslaughter 
alleged in a children's court proceeding, such allegation 
provides no basis for a double jeopardy claim in a subse- 
quent prosecution, State v. Montoya, 1979-NMCA-002, 93 
N.M. 346, 600 P.2d 292, cert. quashed, 92 N.M. 532, 591 
P.2d 286. 

Offense beyond jurisdiction of the court. — Where 
a defendant pleads guilty to the misdemeanor charges 
of driving while intoxicated and reckless driving in the 
magistrate court, he cannot then claim that a trial on the 
felony charge of homicide by vehicle while driving under 
the influence of intoxicating liquor in the district court 
is barred by the double jeopardy rule, because jeopardy 
cannot extend to an offense (i.e., homicide) beyond the 
jurisdiction of the magistrate court. State v. Manzanares, 
1983-NMSC-102, 100 N.M. 621, 674 P.2d 511, cert. denied, 
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471 US. 1057, 105 S. Ct, 2123, 85 L. Ed. 2d 487, rh'g 
denied, 472 U.S. 1013, 105 S; Ct. 2715, 186 L. Ed. 2d 729 
(1985); State v. James, 1979-NMSC-096, 93 N.M. 605, 603 
P2715). 

Retrial is continuing prosecution. — Where the 
state initially brought charges of driving while intoxi- 
cated and vehicular homicide in one proceeding and the 
jury found the defendant guilty of driving while intoxi- 
cated but was unable to reach a verdict on the vehicular 
homicide count, the subsequent retrial of vehicular ho- 
micide did not subject the defendant to double jeopardy, 
as such an action could be characterized as a continu- 
ing prosecution of the vehicular homicide charge. State 
v. O'Kelley; 1991-NMCA-049, 113 N.M. 25, 822 P.2d 122, 
cert, quashed, 113 N.M. 24, 822 P.2d 121. 

Separate enhancements’ and consecutive terms. 
— In a prosecution for homicide by vehicle and great 
bodily injury by vehicle, arising out of a single incident, 
the imposition of separate enhancements and- consecutive 
terms for each count does not constitute double jeopardy. 
State v. Telles, 1999-NMCA- 013, 126 N.M. 593, 973 P.2d 
845. 

No merger with offense of injury to pregnant 
woman. — The offense of vehicular homicide does not 
merge with the offense of injury to a pregnant woman be- 
cause the two statutory offenses require proof of different 
facts. State v. Begay, 1987-NMCA-025, 105 N.M. 498, 734 
P.2d 278. 

Causation. — Where causation, the element that dis- 
tinguishes driving under the influence from great bodily 
injury by vehicle, was sufficiently in dispute, a jury ra- 
tionally could have acquitted defendant of great bodily 
injury by vehicle and found defendant guilty of driving 
under the influence. State v. Munoz, 2004-NMCA-108, 136 
N.M. 235, 96 P.3d 796. 


III, RECKLESS OR INTOXICATED. 


Substantial evidence of reckless driving while 
willfully disregarding the rights and safety of oth- 
ers. — Where a motorist, who was attempting to merge 
into the right lane of the highway, reported that defendant 
passed the motorist on the right side at a high speed; the 
police stopped defendant; defendant admitted that defen- 
dant had been driving eighty miles per hour; the officers 
gave defendant a verbal warning, told defendant to slow 
down before defendant hurt someone, and told defendant 
to follow the forty-five mile per hour speed limit which 
would decrease to thirty-five miles per hour; approxi- 
mately two minutes after the traffic stop and one to one 
and one-half miles from the traffic stop, defendant col- 
lided with a vehicle that was crossing the highway, kill- 
ing the passenger; defendant was driving in the left lane 
and could have avoided the collision by steering left into 
the oncoming traffic lane; instead, defendant veered to 
the right toward the other vehicle; the driver of the other 
vehicle testified that defendant. appeared to be laughing 
as defendant veered into the other vehicle; and defendant 
was driving between. fifty-four and fifty-nine miles an 
hour in a thirty-five miles per hour speed zone, there was 
substantial evidence that defendant was driving reck- 
lessly when defendant willfully disregarded the rights 
and safety of others. State v. Munoz, 2014-NMCA-101. 

‘Sufficient evidence of reckless driving. — Where 
defendant was charged with homicide by vehicle, great 
bodily harm by vehicle, and reckless driving following a 
two-vehicle collision, and where defendant claimed that 
he was not the driver of the vehicle at the time of the acci- 
dent, evidence presented at trial that the vehicle in which 
defendant occupied slowly cut across all lanes of travel in 
a nearly horizontal direction, causing the vehicle to collide 
with another vehicle, and where the jury was free to reject 
defendant's version of the facts, was sufficient to conclude 
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that the driver showed a willful or wanton disregard of 
the rights or safety of others and was therefore sufficient 
to support the recklessness element of defendant's convic- 
tions. State v. Hernandez, 2017-NMCA-020, cert. denied. 

Crossing yellow line to pass, truck on incline is 
reckless. — Where driver crossed a yellow no-passing 
line while attempting to pass a truck at the crest of an 
incline and he saw the lights of the approaching car of 
the deceased; and there was hesitation and doubt in his 
mind before he started to pass, and by his own testimony, 
had the truck not increased its speed there would. have 
been only the possible chance of passing safely, the sum 
total constitutes substantial evidence» of reckless. dis- 
regard of the rights or safety of others. State v) Tracy, 
1958-NMSC-0438, 64 'N.M. 55, 823: P.2d 1096. 

Overly excessive speed: wanton and reckless dis- 
regard of other's rights. — Where the evidence was 
undisputed that defendant drove 70 m.p.h. in a residen- 
tial neighborhood, in a 25 to 35 m.p,h. zone, and on the 
wrong side of the highway, and smashed into. decedent's 
car and killed him, a jury would havea right to believe 
that the collision was not accidental, and that the defen- 
dant was driving in a careless manner and in wanton dis- 
regard of the rights or safety of others, or at a speed or in 
a manner so as to endanger any person, and the evidence 
was sufficient to submit to, the jury homicide by vehicle 
while operating in a‘reckless manner. State v. Richerson, 
1975-NMCA-027, 87 N.M. 437, 535 P.2d 644, cert. denied, 
87 N.M. 450, 535 P.2d 657. 

Mildly excessive speed while "showing off". — Evi- 
dence that at the precise time of the accident defendant 
was traveling at 45.m.p.h. in a 30 m.p.h. zone on a heavily 
traveled main street, that the decedent's vehicle drove out 
onto the main street after stopping at a stop sign, and that 
defendant revved up his engine, slammed on;his' brakes, 
left 74 feet of skid marks and hit the decedent's vehicle 
broadside, along with abundant evidence from many wit- 
nesses that during the hours and minutes immediately 
preceding the accident, defendant was engaged in show- 
ing off a "hot-rod" type vehicle (driving up and down the 
street at high speeds, switching in and out of lanes, strad- 
dling lanes, turning corners very rapidly and making il- 
legal U-turns, in addition to alternately revving up and 
slowing down the engine and attempting to "leave rubber" 
when he passed young members of the opposite sex walk- 
ing along the street, and drinking) showed, without doubt, 
that defendant was operating his vehicle carelessly and 
heedlessly in willful and wanton disregard of the rights 
and safety of others, and without due caution and circum- 
spection and in a manner so as to be likely to endanger 
persons and property, and was sufficient to sustain the 
conviction for homicide by vehicle while driving recklessly. 
State v. Sandoval, 1975-NMCA-096, 88 N.M. 267, 539 P.2d 
1029. 

Ordinary recklessness is sufficient for conviction 
of vehicular homicide and is shown by a total disregard 
for the safety of others. State v. Ibn Omar-Muhammad, 
1985-NMSC-006, 102 N.M. 274, 694 P.2d 922. 

Defendant's actions reasonably found to be reck- 
less. — The jury could reasonably find that the defendant 
had operated a motor vehicle in ‘a reckless manner that 
endangered another person by: driving after drinking 
alcohol, deciding to lean over in the dark to get his cell 
phone, and driving onto the shoulder of the road. State v. 
Wildgrube, 2003-NMCA-108, 134 N.M, 262, 75 P.3d 862, 
cert. denied, 1384 N.M.179,74P3d1071. 

Hierarchy of vehicular homicide offenses. — Be- 
cause the legislature made clear its intent to impose a 
greater penalty for DWI-related violations of this section, 
when committed by a recidivist-impaired driver, than for 
reckless-driving-related violations, regardless of the driv- 
ing history of the defendant, DWI-related violations must 
be viewed as the graver or more serious offense. State v, 
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House, 2001-NMCA-011; 130 N,M. 418, 25 P.38d-257, cert. 
denied, 130 N.M, 167, 21 P.3d 36. 

. Blood-alcohol content of other driver, passenger 
not relevant, — In trial of driver for vehicular homicide 
and great bodily injury by vehicle while under the influ- 
ence, the trial court did not err in excluding evidence of the 
blood-alcohol concentration of the driver of the struck mo- 
torcycle, which was below the legal limit for intoxication, 
and that of the motorcycle's passenger, since neither fact 
was relevant to the case. State v. Telles, 1999-NMCA-013, 
126 N.M. 593; 973 P.2d 845; 

Vehicular homicide by reckless conduct is lesser 
included. offense of depraved mind murder by vehicle: 
State v., Ibn -Omar-Muhammad, 1985-NMSC-006, 102 
N.M. 274, 694 P.2d 922, 

Instructing as lesser included offense of murder. 
— District.court, in instructing on murder, committed 
reversible error in refusing to instruct the jury on the 
lesser included offense of vehicular homicide, where the 
evidence of the defendant's use of marijuana the night be- 
fore the morning of the killing could have supported a con- 
viction of vehicular homicide while under the influence of 
drugs. State v. Omar-Muhammad, ‘al NMSC-043, 105 
N.M. 788, 737 P.2d 1165, 

No implied acquittal of eabiae offense. — Where 
the state brought charges of vehicular homicide and driv- 
ing while intoxicated as separate counts, as opposed to 
lesser-included offenses, the jury's conviction of the defen- 
dant for driving while intoxicated but inability to reach a 
verdict on vehicular homicide was not an implied acquit- 
tal of vehicular homicide. An, implied acquittal generally 
occurs when the jury-is instructed to choose between a 
greater and a lesser offense, and chooses the lesser. State 
v. O'Kelley, 1991-NMCA-049, 113 N.M. 25, 822 P.2d 122, 
cert. quashed, 113 N.M. 24, 822 P.2d 121, 

_No "crime-conviction" sequence requirement un- 
der Subsection D..— Sentencing of repeat DWI offend- 
ers under Subsection D, unlike habitual offender sentenc- 
ing under New Mexico criminal law, does not require that 
the commission of each prior offense used for enhance- 
ment, occur after the conviction for the previous offense. 
State v. Telles, 1999-NMCA-018, 126 N.M. 593, 973 P.2d 
845. 

Sufficient evidence of homicide and great bodily 
harm by vehicle. — Where defendant was charged with 
homicide by vehicle (driving while under the influence of 
drugs), causing great bodily injury (driving while under 
the influence of drugs), possession of drug paraphernalia, 
and possession of marijuana, following a car collision in 
which defendant. was the driver and where defendant's 
passenger was killed and.the driver of another vehicle 
was severely injured, and where a test. of defendant's 
blood revealed the presence of THC, the principle psy- 
choactive constituent of marijuana, there was sufficient 
evidence to permit a reasonable jury to conclude beyond 
a reasonable doubt that defendant committed the crime 
of homicide and great. bodily harm by vehicle,where the 


state's expert witness testified that the drugs in defen- 


dant's system impaired his ability to drive safely, where 
another witness observed. defendant's vehicle weave onto 
the shoulder and into the opposite lane of traffic even 
before the collision occurred, where investigators found 
no evidence that defendant either braked or swerved to 
avoid an obstacle in the road, and where drugs and drug 
paraphernalia were found in defendant's vehicle,, State v. 
Martinez, 2020-NMCA-048, cert. denied. 

Sufficient evidence of vehicular. homicide. 
Where defendant was charged with aggravated DWI 
and vehicular homicide after he crashed his truck, while 
drunk, into the victim as the victim was attempting to 
cross the. street. in.a motorized wheelchair, and where 
the victim was hospitalized for approximately two.weeks, 
but later died:when the victim's family decided to remove 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


66-8-101 


him from life support, and where defendant claimed that 
the evidence demonstrated that the victim's own negli- 
gence in attempting to cross the street caused the colli- 
sion, and the subsequent decision to remove the victim 
from life support relieved defendant of liability for the 
victim's death, there was sufficient evidence to support 
defendant's conviction where the state presented testi- 
mony from a witness who was driving behind defendant, 
that she observed defendant swerving and driving at in- 
consistent speeds, that she saw the victim begin to cross 
the street, that she recognized that it was dangerous for 
the victim to cross the street when defendant was driv- 
ing so erratically, that she screamed out her window and 
honked her car horn repeatedly, and that defendant did 
not change his speed, apply his brakes, or take any other 
action to avoid colliding with the victim. Based on the wit- 
ness's testimony regarding everything she did to warn of 
the danger she perceived, it was reasonable for the jury 
to conclude that defendant had enough time to avoid the 
collision and could have avoided the collision had he not 
been drunk. Moreover, the state’ presented ‘expert wit- 
ness testimony describing, the victim's. severe injuries 
caused by the impact from defendant's truck, and expert 
testimony that blunt trauma from being struck by a ve- 
hicle was the cause of the victim's death. State v. Garcia, 
2022-NMCA-008, cert. denied. 

Blood alcohol percentage material to state's con- 
viction. — Where the state's conviction for vehicular ho- 
micide is based primarily upon defendant's driving under 
the influence of intoxicating liquor, his blood alcohol per- 
centage is clearly material to his guilt or innocence. State 
v. Lovato, 1980-NMCA-126, 94 N.M. 780, 617 P.2d 169. 

Admission of blood test results found not to be er- 
ror. State v, Sanchez, 1982-NMCA-155, 98 N.M. 781, 652 
P.2d 1232. 

Evidence supported finding that defendant was 
under the influence at time of accident. State v. Cope- 
land, 1986-NMCA-083, 105 N.M, 27, 727 P.2d 1842, cert. 
denied, 104 N.M. 702, 726 P.2d 856. 

Admissions of the defendant. — Evidence was suf- 
ficient to support a finding of impairment or intoxication 
where the defendant admitted that he had consumed ap- 
proximately sixteen ounces of wine and two additional 
aleoholic drinks the evening of the:incident, that he had 
not eaten anything during the time he drank the alcohol, 
and the State presented evidence that the defendant con- 
sumed the alcohol in a two-hour period. State v. Wildgr 
ube, 2003-NMCA-108, 134 N.M, 262, 75 P.3d 862, cert. de- 
nied, 134 N.M. 179, 74 P.3d 1071, 

Evidence that defendant had been drinking al- 
cohol before driving is relevant to jury's consider- 
ation of defendant's recklessness. State v. Wildgrube, 
2003-NMCA-108, 184 N.M, 262, 75 P.3d 862, cert. denied, 
134 N.M. 179, 74 P.3d 1071. 

State proved the corpus delicti of vehicular ho- 
micide, with sufficient evidence apart from defen- 
dant's admissions. — Where defendant was charged 
with homicide by vehicle after being involved in a car 
crash while intoxicated, and where defendant admitted to 
being the driver of the vehicle at the time of the accident, 
defendant's argument. that the state failed to prove the 
corpus delicti of the charged offense was without merit, 
because under the corpus delicti rule, a defendant's ex- 
trajudicial statements may be used to establish the cor- 
pus delicti when the prosecution.is able to demonstrate 
the trustworthiness of the confession and introduce some 
independent evidence of a criminal act, and in this case, 
the corpus delicti of vehicular homicide was established 
because other evidence showing that, defendant was the 
driver of the vehicle corroborated the trustworthiness of 
defendant's confession and independently showed that 
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defendant's passenger died from acriminal act. State v. 
Bregar, 2017-NMCA-028, cert. denied. 

Violation while reckless and DWI was serious 
violent offense. — Where defendant's truck, which de- 
fendant was driving recklessly at a high rate of speed, 
crossed the center line, struck a bicyclist, propelled the 
bicyclist through the air and into the bed of defendant's 
truck, and killed the bicyclist; defendant's blood alcohol 
level was .23 and .24; and defendant had an extensive 
history of aleohol abuse, the offense of vehicular homicide 
was a serious violent offense under Section 33-2-84 NMSA 
1978. State v. Solano, 2009-NMCA-098, 146 N.M. 881, 251 
P.8d 769, cert. denied, 2009-NMCERT-007, 147 N.M. 361, 
223 P.3d 358. 

Violation while DWI, — Not all vehicular homi- 
cides committed while DWI are serious violent offenses 
under Section 83-2-34 NMSA 1978. State) uv. Worrick, 
2006-NMCA-035, 139 N.M., 247, 131 P.3d 97, cert. quashed, 
2007- NMCERT.008, 142 N.M. 434, 166 P.3d 1088. 

Violation while DWI was a serious violent offense. 
— Where defendant's vehicle collided head-on with the 
victim's vehicle; the victim: died as a result of the colli- 
sion; defendant's breath alcohol level was three times the 
presumption level of intoxication; although the victim's 
headlights were on, defendant claimed defendant did not 
see the victim because the victim's headlights were not 
on; and defendant admitted that defendant was too drunk 
to drive, defendant's offense of vehicular homicide was a 
serious violent offense under Section 33-2-34 NMSA 1978. 
State v. Worrick, 2006-NMCA-035, 189 N.M. 247, 131 P.3d 
97, cert. quashed, 2007-NMCERT-008, 142 N.M. 434, 166 
P.38d 1088. : 

Violation can be "serious violent offense." — The 
trial court could reasonably conclude that vehicular ho- 
micide was, a serious violent offense for purposes of Sec- 
tion 33-2-34 NMSA 1978 where, in addition to other 
evidence, it considered information contained in the pre- 
sentence report that the vehicular homicide was the fourth 
time that the defendant had been arrested for an alcohol- 
related driving offense and that he had two previous con- 
victions for DWI. State v. Wildgrube,.2003-NMCA-108, 134 
N.M: 262, 75 P.8d 862, cert. denied, 184 N.M. 179, 74 P.3d 
1071. 

Law reviews. — For comment, 'Two-Tiered Test: for 
Double Jeopardy Analysis in New Mexico," see 10 N.M.L. 
Rev, 195 (1979-80), 

For annual survey of New Mexico law relating to crimi- 
nal law, see 18 N.M.L. Rev. 823 (1983), 

For note, "The New Mexico Supreme Court's 'Jurisdic- 
tional Exception' to the Bar on Double Jeopardy: State v. 
Manzanares," see 15 N,MiL. Rev. 537 (1985). 

For article, "Unintentional Homicides Caused by Risk- 
Creating Conduct; Problems in Distinguishing Between 
Depraved Mind Murder, Second Degree Murder, Invol- 
untary Manslaughter, and Noncriminal Homicide in New 
Mexico," 20 N.M.L: Rev, 55 (1990). 

For. note, "Criminal. Law; Applying the General/Specific 
Statute Rule in New Mexico - State v. Santillanes, " see 32 


~N.MLL. Rev. 813 (2002), 


Am. Jur. 2d, A.L.R..and CwJ.S. veforenves: —T7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 324 to, 344, 
383 to 385. 

What amounts to negligent homicide within meaning of 
statutes penalizing negligent homicide by operation of a 
motor vehicle, 20 A.L.R.3d 473. 

Homicide by automobile as murder, 21 A.L.R.3d 116. 

Single act affecting multiple victims as constituting 
multiple assaults or homicides, 8:A.L.R.4th 960. 

Alcohol-related vehicular homicide: nature and ele- 


~ ments of offense, 64 A.L.R,4th 166. 
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66-8-101.1. Injury to pregnant woman by vehicle. 


A. Injury to pregnant woman by vehicle is injury to a pregnant woman by a person other than 
the woman in the unlawful operation of a motor vehicle causing her to suffer a miscarriage or 
stillbirth as a result of that injury. 

B. As used in this section: 

(1) "miscarriage" means the interruption of the normal development of the fetus, other 
than by a live birth and which is not an induced abortion, resulting in the complete expulsion or 
extraction from a pregnant woman of a product of human conception; and 

(2) "stillbirth" means the death of a fetus prior to the complete expulsion or extraction 

from its mother, irrespective of the duration of pregnancy and which is not an induced abortion; 
and death is manifested by the fact that after the expulsion or extraction the fetus does not breathe 
spontaneously or show any other evidence of life such as heartbeat, pulsation of the umbilical cord 
or definite movement of voluntary muscles. 
_C.. Any person who commits injury to pregnant woman by vehicle while under the influence 
of intoxicating liquor or while under the influence of any drug or while violating Section 66-8-113 
NMSA 1978 is guilty of a third degree felony and shall be sentenced pursuant to the provisions 
of Section 31-18-15 NMSA 1978, provided that violation of speeding laws as set forth in the Mo- 
tor Vehicle Code [66-1-1 NMSA 1978] shall not per se be a basis for violation of Section 66-8-113 
NMSA 1978. 


History: Laws 1985, ch. 239, § 2. ) offense of injury to a pregnant woman because the two 
Cross references. — For injury to pregnant woman, statutory offenses require proof of different facts. State v, 
see 30-3-7 NMSA 1978. Begay, 1987-NMCA-025, 105 N.M. 498, 734 P.2d 278. 
ANNOTATIONS 


No merger with offense of vehicular homicide. — 
The offense of vehicular homicide does not merge with the 


66-8-102. Driving under the influence of intoxicating liquor or drugs; 
aggravated driving under the influence of intoxicating 
liquor or drugs; penalties. 


A. Itis unlawful for a person who is under the influence of intoxicating liquor to drive a vehicle 
within this state. 

B. It is unlawful for a person who is under the influence of any drug to a degree that renders 
the person incapable of safely driving a vehicle to drive a vehicle within this state. 

C. Itis unlawful for: 

(1) a person to drive a vehicle in this state if the person has an alcohol concentration of 
eight one hundredths or more in the person's blood or breath within three hours of driving the 
vehicle and the alcohol concentration results from alcohol consumed before or while driving the 
vehicle; or 

(2) a person to drive a commercial motor vehicle in this state if the person has an alcohol 
concentration of four one hundredths or more in the person's blood or breath within three hours of 
driving the commercial motor vehicle and the alcohol concentration results from alcohol consumed 
before or while driving the vehicle. 

-D. Aggravated driving under the influence of intoxicating liquor or ne consists of: 

(1) driving a vehicle in this state with an alcohol concentration of sixteen one hundredths 
or more in the driver's blood or breath within three hours of driving the vehicle and the alcohol 
concentration results from alcohol consumed before or while driving the vehicle; 

(2) causing bodily injury to a human being as a result of the unlawful operation of a motor 
vehicle while driving under the influence of intoxicating liquor or drugs; or 

(3) refusing to submit to chemical testing, as provided for in the Implied Consent Act [66- 
8-105 through 66-8-112 NMSA 1978], and in the judgment of the court, based upon evidence of 
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intoxication presented to the court, the driver was under the influence of intoxicating igttoir or 
drugs. 

KE.’ A first conviction pursuant to this section shall be punished, notwithstanding the provisions 
of Section 31-18-13 NMSA 1978, by imprisonment for not more than ninety days or by a fine of 
not more than five hundred dollars ($500), or both; provided that if the sentence is suspended in 
whole or in part or deferred, the period of probation may extend beyond ninety days but shall not 
exceed one year. Upon a first conviction pursuant to this section, an offender shall be sentenced to 
not less than twenty-four hours of community service. In addition, the offender may be required 
to pay a fine of three hundred dollars ($300). The offender shall be ordered by the court to partici- 
pate in and complete a screening program described in Subsection L of this section and to attend a 
driver rehabilitation program for alcohol or drugs; also known as a'"DWI school", approved by the 
bureau and also may be required to participate in other rehabilitative services as the court shall 
determine to be necessary. In addition to those penalties, when an offender commits aggravated 
driving under the influence of intoxicating liquor or drugs, the offender shall be sentenced to not 
less than forty-eight consecutive hours in jail. If an offender fails to complete, within a time speci- 
fied by the court, any community service, screening program, treatment program or DWI school 
ordered by the court or fails to comply with any other condition of probation, the offender shall be 
sentenced to not less than an additional forty-eight consecutive hours in jail. Any jail sentence im- 
posed pursuant to this subsection for failure to complete, within a time specified by the court, any 
community service, screening program, treatment program or DWI school ordered by the court or 
for aggravated driving under the influence of intoxicating liquor or drugs shall not be suspended, 
deferred or taken under:advisement. On a first conviction pursuant to this section, any time spent 
in jail for the offense prior to the conviction for that offense shall be credited to any term of impris- 
onment fixed by the court. A deferred sentence pursuant to this subsection shall be considered a 
first conviction for the purpose of determining subsequent convictions. 

F. A second or third conviction pursuant to this section shall be punished, notwithstanding 
the provisions of Section 31-18-13 NMSA 1978, by imprisonment for not more than three hundred 
sixty-four days or by a fine of not more than one thousand dollars ($1,000), or both; provided that if 
the sentence is suspended in whole or in part, the period of probation may extend beyond one year 
but shall not exceed five years. Notwithstanding any provision of law to the contrary for suspen- 
sion or deferment of execution of a sentence: 

(1) upon a second conviction, an offender shall be sentenced toa jail term of not less adds 
ninety-six consecutive hours, not less than forty-eight hours of community service and a fine of 
five hundred dollars ($500). In addition to those penalties, when an offender commits aggravated 
driving under the influence of intoxicating liquor or drugs, the offender shall be sentenced to a jail 
term of not less than ninety-six consecutive hours. If an offender fails to complete, within a time 
specified by the court, any community service, screening program or treatment program ordered 
by the court, the offender shall be sentenced to not less than an additional seven consecutive days 
in jail. A penalty imposed pursuant to this paragraph Us not be suspended or deferred ‘or taken 
under advisement; and 

(2) upon a third conviction, an offender shall be ae tedicih to’a jail term of not less than 
thirty consecutive days, not less than ninety-six hours of community service and:a fine of seven 
hundred fifty dollars ($750). In addition to those penalties, when an offender commits aggravated 
driving under the influence of intoxicating liquor or drugs, the offender shall be sentenced to a jail 
term of not less than sixty consecutive days. If an offender fails to complete, within a time speci- 
fied by the court, any community service, screening program or treatment program ordered by the 
court, the offender shall be sentenced to not less than an additional sixty consecutive days in jail. 
A penalty imposed pursuant to this paragraph shall not be suspended or deferred or taken under 
advisement. 

G. Upon a fourth conviction pursuant to this section, an offender is guilty of a fourth degree 
felony and, notwithstanding the provisions of Section 31-18-15 NMSA 1978, shall be sentenced to 
a term of imprisonment of eighteen months, six months of which shall not be suspended, deferred 
or taken under advisement. 

H. Upon a fifth conviction pursuant to this section, an ofteridér is riley of a fourth thegink 
felony and, notwithstanding the provisions of Section 31-18-15 NMSA 1978, shall be sentenced to 
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a term of imprisonment of two years, one year of which shall not be suspended, deferred or taken 
under advisement. 

I.. Upon a sixth conviction pursuant to this section, an offender is guilty of a third degree felbiiy 
and, notwithstanding the provisions of Section 31-18-15: NMSA 1978, shall be sentenced to a term 
of imprisonment of thirty months, eighteen months of Which shall not be suspended, deferred or 
taken under advisement. 

J. Upon a seventh conviction pursuant to this section, an offender is guilty of a third degree 
felony-and, notwithstanding the provisions of Section 31-18-15 NMSA 1978, shall be sentenced 
to aiterm of imprisonment of three esa two oe of which shall not be ig deferred or 
taken under advisement. 

\K.° Upon an eighth or JiBbequsnt emnit only pursuant to this section; an offender i is pulley of a 
second degree felony and, notwithstanding the provisions of Section 31-18-15 NMSA 1978, shall 
be sentenced to'a term of imprisonment of twelve sheers ten years of wich shall not be Sa me 
deferred or taken under advisement. 

L,. Upon any conviction pursuant to this section, an eo Sendde shall be required to pccrtdiniatt 
in and complete, within a time specified by the court, an alcohol or drug abuse screening program 
approved by the department of finance and administration and; if necessary, a treatment program 
approved by the court. The requirement: imposed pursuant to this subsection shall not be sus- 
pended, deferred or taken under advisement. 

M.. Upon.a second or third conviction pursuant to this sheila an siaeiites shall be required to 
participate in and complete, within a time specified by the court: 

(1) ‘not less than a twenty-eight-day inpatient, residential or in-custody substance abuse 
treatment program approved by the court; 

(2) not less than a ninety-day outpatient treatment program <eiea by the court; 

(8) adrug court program approved by the court; or . 

(4) any other substance abuse treatment program approved by the:court. 

» The requirement imposed pursuant to this subsection shall not be nies deferred or taken 
under advisement; 

N.. Upon a felony conviction uksuaiat to this section, the eiuivabitare dbpananent shall provide 
substance abuse counseling and treatment to the offender in its custody. While the offender ison 
probation or parole under its supervision, the corrections department shall also provide substance 
abuse counseling and treatment to the offender or shall require the offender to obtain substance 
abuse counseling and treatment. 

Q, Upon a conviction pursuant: to this section, an béfiemdat shall be required to obtain an igni- 
tion interlock license and have an ignition interlock device installed and operating on all motor ve- 
hicles driven by the offender, pursuant to rules adopted by the bureau. Unless determined by the 
bureau to beindigent, the offender shall pay all costs associated with having an ignition interlock 
device installed on the appropriate motor vehicles, The offender shall operate only those vehicles 
equipped with ignition interlock devices for: ) ‘ 

(1) a period of one year, for-a first offender; 

(2) 0a period of two:years, for'a second conviction pursuant to this section; 

(8). a period of three years, for a third conviction pursuant to this section; or 

(4). the remainder of the offender's life, for a fourth or Subshaent conviction pursuant to 
this section. 

P.. Five years from the date of conviction and every five years neces a fourth or mubbeqataat 
offender may apply to a district court for removal of the ignition interlock device requirement pro- 
vided in this section and for restoration of a driver's license. A district court may, for good cause 
shown, remove the ignition interlock device requirement and order restoration of the license; pro- 
vided that the offender has not been subsequently convicted of driving a motor vehicle under the 
influence of intoxicating liquor or drugs. Good cause may include an alcohol screening and proof 
from the interlock vendor that the person has not had violations of the interlock device. 

- Q. An offender who obtains an ignition interlock license and installs an ignition interlock de- 
vice prior to conviction shall be given credit at ; BERT RO MIDE for heat time beri the ignition interlock 
device has; been in use. . 
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R. In the case of a first, second or third offense under this section, the magistrate court has 
concurrent jurisdiction with district courts to try the offender. 

S. A conviction pursuant to.a municipal or county ordinance in New Mexico or a law of any 
other jurisdiction, territory or possession of the United States or of a tribe, when that ordinance or 
law is equivalent to New Mexico law for driving under the influence of intoxicating liquor or drugs, 
and prescribes penalties for driving under the influence of intoxicating liquor or drugs, shall be 
deemed to be a conviction pursuant to this section for purposes of determining whether a convic- 
tion is a second or subsequent conviction. 

T. In addition to any other fine or fee that may be imposed pursuant to the conviction or other 
disposition of the offense under this section, the court may order the offender to pay the costs of 
any court-ordered screening and treatment programs. 

U. With respect to this section and notwithstanding any provision of law to the contrary, if an 
offender's sentence was suspended or deferred in whole or in part and the offender violates any 
condition of. probation, the court may impose any sentence that the court could have originally 
imposed and credit shall not be given for time served by the offender on probation. 

V. As used in this section: 

(1). "bodily injury" means an injury to a person that is not likely to cause death or great 
bodily harm to the:person, but.does cause painful temporary disfigurement or temporary loss or 
impairment of the functions of any member or organ of the person's body; and 

(2) “commercial motor vehicle" means a motor vehicle or combination of motor vehicles 
used in commerce to transport passengers or property if the motor vehicle: 

(a) has a gross combination weight rating of more than twenty-six thousand pounds’ 
inclusive of a towed unit with a gross vehicle weight rating of more than ten thousand pounds; — 

(b) has a gross vehicle weight rating of more than twenty-six thousand pounds; 

(c) is designed to transport sixteen or more passengers, including the driver; or 

(d) is of any size and is used in the transportation of hazardous materials, which re- 
quires the motor vehicle to be placarded under applicable law. 


History: 1941 Comp., § 68-2317, enacted by Laws The 2016 amendment, effective. July 1, 2016, in- 
1953, ch. 189, § 54; 1953 Comp., § 64-22-2; Laws 1955, creased penalties and mandatory periods of incarceration 
ch. 184, § 8; 1965, ch, 251, § 1; 1969, ch. 210, § 2; recom- for eighth or subsequent offenses, and provided that an 
piled as 1953 Comp., § 64-8-102, by Laws 1978, ch. 35, eighth or subsequent offense is a second degree felony; in 
§ 510; 1979, ch. 71, § 7; 1981, ch. 370, § 2; 1982, ch. 102, Subsection E, in the fourth sentence, after "Subsection", 
§ 1; 1983, ch. 76, § 2; 1985, ch. 178, § 2; 1987, ch. 97, § 3; deleted "K" and added "L"; in Subsection J, after Wee. 
1988, ch. 56, § 8; 1993, ch, 66, § 7; 1997, ch. 48, § 1; 1997, enth", deleted "or subsequent": added a new Subsection K 
ch, 205, § 1; 1999, ch. 61, § 1; 2002, ch. 82, § 1; 2003, ch. and redesignated the succeeding subsections accordingly; 
51, § 10; 2003, ch. 90, § 3; 2003, ch. 164, § 10; 2004, ch. and in Subsection O, after "rules adopted by the", deleted 


42, § 1; 2005, ch. 241, § 5; 2005, ch. 269, § 5; 2007, ch. "traffic safety". 
821, § 10; 2007, ch, 322, § 1; 2008, ch. 72, § 3; 2010, ch. The 2010 amendment, effective July 1, 2010, in the 
29, § 1; 2016, ch. 16, § 2. - catchline, deleted "Persons" and added "Driving"; after 
Cross references. — For mandatory revocation of "aggravated driving", deleted "while"; and changed "pen- 
driver's license by the division, see 66-5-29 NMSA 1978. alty" to "penalties"; in Subsection D, in the introductory 
For Ignition Interlock Licensing Act, see 66-5-501 sentence, after "Aggravated driving", deleted "while" and 
NMSA 1978. after "drugs consists of", deleted "a person who"; in Sub- 
For violation being a felony if havbieide SHeeS, see section D(1), at the beginning of the sentence, ‘changed 
66-8-101 NMSA 1978. © "drives" to "driving"; after "in this state", deleted "and has 
For funding of local government corrections fund by an" and added "with an"; and after "or more in the", de- 
penalty assessment fees, see 66-8-116 NMSA 1978 and 66- leted "person's" and added "driver's"; in Subsection D(2), 
8-119 NMSA 1978. at the beginning of the sentence, deleted "has caused" and 
For immediate appearance before magistrate for viola- added "causing"; in Subsection D(3), at the beginning of 
tion, see 66-8-122 NMSA 1978. the sentence, deleted "refused" and added "refusing", and 
For the prohibition of operation of a motor vehicle while after "presented to the court,", added "the driver"; in Sub- 
possessing liquor, see 66-8-138 to 66-8-140 NMSA 1978. section E, in the first sentence, deleted "person under"; 
For crime laboratory fee, see 31-12-7 NMSA 1978. in the fifth sentence, after "aggravated driving", deleted 
For crime laboratory fund, see 31-12-9 NMSA 1978. "while"; and in the seventh sentence, after "aggravated 
For court automation fund, see 34-9-10 NMSA 1978. driving", deleted "while"; in Subsection N, in the first sen- 
For the criminal jurisdiction of magistrate courts, see tence, after "rules adopted by the", added "traffic safety", 
385-3-4 NMSA 1978. and in the second sentence, after "determined by the", de- 
For court automation fee, see 35-6-1 NMSA 1978, 66-8- leted "sentencing court" and added "bureau"; added Sub- 
116.3 NMSA 1978, and 66-8-119 NMSA 1978. section P; relettered succeeding subsections; and in Sub- 
For uniform jury instructions to be used with 66-8-102 section R, after "law for driving", deleted "while" and after 
NMSA 1978, see UJI 14-4501 to 14-4503 NMRA. "penalties for driving", deleted "while". 
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The 2008 amendment, effective May 14, 2008, deleted 
former Paragraph (3) of Subsection T which defined "con- 
viction" to mean an adjudication of guilt, but not spelGuing 
the imposition of a sentence. 

The. 2007. amendment, offpetive April. 2, 2007, 
amended Subsection C to provide for chemical tests within 
three hours after driving a vehicle for the administration 
of a chemical test to determine al¢ohol concentration. 

Laws 2007, ch. 321, § 10 and Laws 2007, ch..322, § 1 
both enacted amendments to 66-8-102 NMSA 1978. The 
section was set out as amended by Laws 2007; ch. 322, : oh 
See 12-1-8 NMSA 1978; 

The 2005 amendment, effective Tous 17, 2005, pro- 


vided in Subsection E that upon a first conviction, an. 
offender shall be sentenced to not less than twenty-four 


hours of community service and that in addition, the of- 
fender may be required to pay the specified fine; deleted 
the former provision in Subsection E that if an offender's 
sentence was suspended or deferred and the offender vi- 
olates any condition of probation, the court may impose 
any sentence that it could have originally imposed and 
credit shall not be given for time served on probation; pro- 
vided in Subsection F(2) that the sentence shall include 
not less that ninety-six hours of community service and 


that if an offender fails to complete any community ser-. 


vice, the offender shall receive the specified minimum sen- 
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tence; deleted former Subsection N, which provided that © 


for a first conviction of aggravated driving while under 
the influence, the offender shall be required as a condition 
of probation to have an ignition interlock device installed 
for one year; deleted former Subsection O, which provided 
that for a first offense of driving while under the influ- 
ence, the offender may be required as a condition of proba- 
tion to have an ignition interlock device installed for one 
year; deleted former Subsection P, which provided that 
upon a subsequent conviction, as a condition of probation, 
the offender shall be required as a condition of probation 
to have an ignition interlock device installed for one year; 
added Subsection N to provide the periods ‘of time for 
which an offender shall be required to have an ignition 
interlock device installed; added Subsection O to provide 
that a fourth and subsequent offender may apply to the 
district court for removal of the ignition interlock device 
requirement five years after conviction and the conditions 
under which a district court may remove the requirement; 
and added Subsection S to provide that if an offender vi- 
olates any condition of probation, the court may impose 
any sentence the court could originally have imposed and 
credit shall not be given for time on probation. 

Laws 2005, ch. 241, § 5 and Laws 2005, ch, 269, § 5 en- 
acted almost identical amendments to 66: 8-102 NMSA 
1978. The section was set out as amended by Laws 2005, 
ch. 269, § 5. See’ 12-1-8 NMSA 1978. 

The 2004 amendment, effective March 2, 2004, added 
Paragraph (2) of Subsection C making it tinlawful for"a 
person who has an alcohol concentration of four one Huh. 
dredths or more in his blood or breath to drive a commer- 
cial motor vehicle within this state", amended Subsec- 
tion E to add to the grounds fora 48-hour imprisonment 
a failure to comply with any condition of probation and 
to add "Notwithstanding any provision of law to the con- 
trary, if an offender's sentence was suspended or deferred 
in whole or in part, and the offender violates any condi- 
tion of probation, the court may impose any sentence that 
the court could have originally imposed and credit shall 
not be given for time served by the offender on probation", 
amended Subsection G to limit the subsection to a fourth 
conviction and to change the jail term from not less than 
six months to eighteen months, six months of which shall 
not be suspended, deferred or taken under advisement, 
added new Subsections H, I, J, Land M, redesignated for- 
mer Subsection H as Subsection K and provided for the 
approval of the department of finance and administration 
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for the drug screening program, redesignated former 
Subsections I through O.as Subsections N through T and 


‘amended redesignated Subsection T by adding a new 


Paragraph (2) defining "commercial motor vehicle". 

The 2003 amendment, effective duly 1, 2003, substi- 
tuted "A person" for "Every person" at the beginning of 
Subsection E; and‘substituted “or of a tribe, where that 
ordinance or law" for "that" following "the United States" 
in Subsection M, 

Section 66-8-102 NMSA 1978 was amended by Laws 
2003, ch. 51, § 10, Laws 2008, ch. 90, § 3 and Laws 2003, 
ch. 164, 8:10. The was set out as amended by Laws 2003, 
ch. 164, § 10. See:Section 12-1-8 NMSA 1978. 

The 2002 amendment, effective January 1, 2003, re- 
wrote Subsection I to require the installation of an igni- 
tion interlock device for first-time offenders; added Sub- 


‘sections J and K; and redesignated former Subsections’ J 


to M as present Subsections L to O,” 

The 1999 amendment, effective June 18, 1999, added 
Subsection I, redesignated former Subsections I through 
L as Subsections J through M, and. made minor stylistic 
changes. 

The 1997 amendment, effective June 20, 1997, in- 
serted "to participate in and complete a screening pro- 
gram described in Subsection H of this section and" near _ 
the beginning of the third sentence in Subsection E; added / 
the last sentence of Subsection H; inserted the language 
beginning "in New Mexico" and ending "liquor or drugs" 
in Subsection J; and made a minor stylistic change in 
Paragraph D(3). 

Duplicate amendments, — Laws 1997, ch. 43, § 1 and 
Laws 1997, ch. 206, § 1 enacted identical'amendments to 
this section. The section was set out. as amended by Laws 
1997, ch, 205, § 1. See 12-1-8 NMSA 1978. 

The 1993 amendment, effective January 1, 1994, re- 
wrote this'section. 

The 1988 amendment, effective July 1, 1988, ‘pedes- 
ignated part of Subsection E as present Subsection K(1) 
and added present Subsection E(2); substituted "third 
conviction" for "subsequent conviction" in present Subsec- 
tion E(1); added Subsections H, IJ and J; and made minor 
stylistic changes. 

‘The 1987 amendment, ‘effective April 7, 1987, in Sub- 
section D inserted "notwithstanding the provisions of Sec- 
tion 31-18-13 NMSA 1978" following "shall be punished" 
in the first sentence; in Subsection E inserted "notwith- 
standing the provisions of Section 31-18-13 NMSA 1987"; 
and made a minor change in language in Subsection D, 


ANNOTATIONS 
ie GENERAL CONSIDERATION. 
II.. UNDER THE INFLUENCE, 
Ill, ACTUAL PHYSICAL CONTROL. 
IV. DOUBLE JEOPARDY, 

V. PROBABLE CAUSE. 
VI. . PROCEDURE, 
VII. JURISDICTION, 
VIII, EVIDENCE. 
A... GENERALLY. 
B. TESTS, 
C, SUFFICIENCY. 
IX, 


SENTENCING, 
mat GENERAL CONSIDERATION, 


Sixth amendment right to a jury’ trial was not 
violated. — Where defendant was convicted by a jury in 
magistrate court of aggravated DWI, first offense, which 
carried a maximum sentence of incarceration of ninety 
days; defendant appealed to district court and filed a de- 
mand for a jury trial; the district court denied defendant's 
request for a jury trial; and at a bench trial, the district 
court found defendant guilty of DWI, the district court did 
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not violate defendant's right to a jury trial under the sixth 
amendment of the United States Constitution or Article 
II, Section 12 of the New Mexico Constitution because 
the maximum period.of imprisonment was less than six 
months and defendant could not overcome the presump- 
tion that the offense of DWI, first offense, was not a seri- 
ous offense for purposes of the sixth amendment right toa 
jury trial. State.v. Cannon, 2014-NMCA-058, ert. denied, 
2014-NMCERT-006. 

‘Requiring interlock devices for driving while under 
the influence of drugs. — Subsection N of Section 66-8- 
102 NMSA 1978, mandating installation of an interlock de- 
vice, applies to drivers who are under the influence of either 
alcohol or drugs, or both. State v, Valdez, 2018-NMCA-016, 
293 P.3d 909, cert. denied, 2012-NMCERT-012, 

Equal protection not violated. — Subsection N of 
Section 66-8-102 NMSA 1978, mandating installation 
of an interlock device on vehicles driven by persons con- 
victed of driving while intoxicated, does not violate the 
Equal Protection Clause of the United States and New 
Mexico constitutions as applied to DWI offenders whose 
impairment is not caused. by alcohol, but by drugs. State 
v. Valdez, 2013-NMCA-016, 293 P.3d 909, cert. denied, 
2012-NMCERT-012. 

Where defendant pled guilty to a first time offense 
of driving while intoxicated; the results of blood tests 
showed the presence of prescription drugs, but no alco- 
hol, in defendant's system; and the district court ordered 
defendant to install in defendant's vehicle an ignition 
interlock device, which detected only alcohol, not drugs, 
the district court's order did not violate equal protection, 
State v, Valdez, 2013-NMCA-016, 293 P.3d 909, cert. de- 
nied, 2012-NMCERT-012. 

The offense of DWI (first. offense) is a petty mis- 
demeanor and is subject to a one-year statute of limita- 
tions. State v. Trevizo, 2011-NMCA-069, 150 N.M. 158, 257 
P.3d 978. =; 

Definition of vehicle. — A farm tractor with an at- 
tached mower is a "vehicle" under the DWI statute. State 
v. Richardson, 1992-NMCA-041, 113 N.M. 740, 832 P.2d 
801, cert, denied, 113 N.M. 690, 831 P.2d 989. 

Offense does not require motion of vehicle, — The 
offense of driving while intoxicated under this statute 
does not require motion of the vehicle; the offense is com- 
mitted when a person under the influence drives or is in 
actual physical control of a motor vehicle or exercises con- 
trol over or steers a vehicle being towed. Boone v, State, 
1986-NMSC-100, 105 N.M. 223, 731 P.2d 366; holding lim- 
ited by State v. Sims, 2010-NMSC- 027, 148 NM. 330, 236 
P.3d 642. 

Vehicle on private property. — — The state may charge 
a person with DWI pursuant’ to this section, despite the 
fact that the defendant is found on private property in 
actual physical control of a non-moving vehicle. State v. 
Johnson, 2001-NMSC-001, 130 N.M. 6, 15 P.3d 1233; hold- 
ing limited by State 'v. Sims, 2010-NMSC- 027, 148 N.M. 
8380, 236: P.3d 642. 

More than one act amending section. — 1a Wee 
three acts were enacted to amend Section 66-8-102 NMSA 
1978 at the same session of the legislature, were signed 
by the governor on different dates, had different effec- 
tive dates, and are irreconcilable, the last act signed by 
the governor is presumed to be the law pursuant to Sec- 
tion 12-1-8B NMSA 1978. State v. Smith, 2004-NMSC-032, 
136 N.M. 372, 98 P.3d 1022. 

' Where three acts were enacted to amend Section 66: 8- 
102 NMSA 1978 at the same session of the legislature, 
were signed by the governor on different dates, and had 
different effective dates, the language of the three enact- 
ments, in addition to their titles and purposes, indicated 
that the objective of the legislature was to make specific, 
independent improvements to the statute and permitted 
the three enactments’ to be construed harmoniously to 
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give effect'to each enactment. In the course of amending 
an existing law, if the legislature restates existing law to 
comply with N.M. Const, Art. IV, §.18, the courts are not 
obligated to read into that legislative acta repeal by im- 
plication of other legislation passed in the same session. 
State v. Smith, 2004-NMSC-032, B86 N.M. 872, 98 P.3d 
1022. 

Application to driving an off-road vehicle while 
intoxicated, — Section 66-8-102 NMSA 1978 gov- 
erns the punishment of the offense of driving. an off- 
road vehicle while intoxicated, ‘not Section 66-3-1020 
NMSA of the Off-Highway Motor Vehicle Act. State v. 
Natoni; 2012-NMCA-062, 280 P.38d 304; cert. denied, 
2012+NMCERT-005. 

Where defendant, who was dings an off-road’ vehicle 
on a public road while intoxicated, crashed into a tele- 
phone pole;.a passenger in the off-road vehicle was injured 
in the collision; and defendant pled no contest to DWI 
under Section 66-3-101 NMSA 1978 of the Off-Highway 
Motor Vehicle Act, defendant's sentence was governed by 
Section 66-8-102 NMSA 1978, not by Section 66-3-1020 
NMSA 1978 of the Off-Highway Motor Vehicle Act. State 
v. Natoni, 2012-NMCA-062, 280:P.3d 304, cert. denied, 
2012-NMCERT-005. 

Constitutionality of Implied Gumserit Act. — The 
Implied Consent Act is not rendered unconstitutional in 
the civil context just because a refusal to take a breath 
test under the Act may be. used as an element of the 
criminal offense of aggravated driving) while intoxi- 
cated (DWI). Marez v. State Taxation & Revenue Dep't, 
1995-NMCA-0380,; 119 N.M. 598, 893 P.2d 494. 

‘Constitutionality of punishment for refusing to 
submit to a warrantless blood draw under the Im- 
plied Consent Act. — The fourth amendment to the 
United States constitution does not support an enhanced 
criminal penalty based upon a defendant's refusal to con- 
sent to a blood test for the presence of drugs, and there- 
fore 66-8-102(D)(3) NMSA 1978 is unconstitutional to the 
extent violation of it is predicated on refusal to consent 
to a blood draw to test for the presence of any drug in the 
defendant's blood. State v, Storey, 2018-NMCA-009, cert. 
denied. 

Where defendant: was charged with aggravated driving 
while under the influence of intoxicating drugs, and where 
defendant's DUI charge was aggravated based on his re- 
fusalito consent to a warrantless blood test, defendant's 
conviction for aggravated DUI was reversed because the 
fourth amendment does not support an enhanced criminal 
penalty based upon a defendant's refusal to consent to a 
blood test for the:presence of drugs, and therefore a driver 
cannot be criminally punished for his'refusal to submit to 
a blood test after being. arrested on suspicion of driving 
under the influence of intoxicating liquor or drugs. State v. 
Storey, 2018-NMCA-009, cert. denied. 

Prosecutor's comment on defendant's refusal to 
consent to a blood test did not violate the fourth 
amendment. — Where defendant was charged with ag- 
gravated driving while under the influence of intoxicating 
liquor or,drugs after being arrested on suspicion of driving 
under the influence of marijuana and refusing to submit 
to a warrantless blood draw, the prosecutor's commentary 
at trial on defendant's refusal to consent to a blood test 
did not violate his constitutional rights;under. the fourth 
amendment, because the refusal to submit is a physical 
act rather than a.communication, and therefore not.pro- 
tected as a privileged communication,.and a refusal re- 
flects consciousness of guilt that is relevant and admis- 
sible. State v. Storey, 2018-NMCA-009, cert. denied. 

Standing to challenge constitutionality. — Motor- 
ist whose license-was revoked for refusal to take a breath- 
alcohol test lacked standing to challenge the constitu- 
tionality of Subsection D(3),.Marez v, State Taxation & 
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Revenue Dep't, 1995-NMCA-030, 119 N.M. 598, 893 P.2d 
494, 

Due process issues. — Aggravation of defendant's 
DWI conviction under this section for his refusal to sub- 
mit. to a chemical test when he was not. advised of the 
criminal consequences of that refusal did not violate fed- 
eral or state due process provisions. State v. Kanikaynar, 
1997-NMCA-036, 123 N.M. 283, 939 P.2d 1091, cert. 
quashed, 124.N.M. 269, 949 P.2d 283; Kanikaynar v. Sisne- 
ros, 190 F.3d 1115 (10th Cir. 1999), cert. denied, 528 US. 
1090, 120 S. Ct.821, 145 L. Ed. 2d 691 (2000). 

Contentions of vagueness. — Provision of this sec- 
tion subjecting defendant who refuses to submit to chemi- 
cal testing to a mandatory jail sentence upon conviction 
of DWI is not unconstitutionally vague. State v, Kani- 
kaynar, 1997-NMCA-036, 123 N.M. 283, 939 P.2d 1091, 
cert. quashed, 124 N.M. 269, 949 P.2d 283; Kanikaynar v, 
Sisneros, 190 F.3d 1115 (10th Cir. 1999), cert: denied; 528 
U.S. 1090, 120 S, Ct. 821, 145 L. Ed. 2d 691 (2000). 

‘Contentions of mootness. — Generally,:an appel- 
late court will»not decide a case when it cannot grant 
the appellant any relief, except where the conviction has 
continuing collateral consequences, such as mandatory 
sentence increases for subsequent offenses, limitations 
on eligibility for certain types of employment, and voting 
restrictions. State v. Lope, 2015-NMCA-011, cert. denied, 
2014-NMCERT-010, 

Where defendant appealed her DWI conviction but 
had already completed serving her sentence, the state's 
claim that the appeal was moot was in error, because .al- 
though a decision would not affect defendant's sentence 
for this conviction, it may have continuing collateral con- 
sequences such as mandatory sentence increases for sub- 
sequent DWI convictions. State v. Lope, 2015-NMCA-011, 
cert. denied, 2014-NMCERT-010. 

Effect of 1993 amendment. — The 1993 amendment, 
designating a fourth or subsequent DWI conviction as a 
fourth degree felony, did not alter the elements required 
to establish the offense of DWI and thus proof of prior 
convictions is not an element of felony DWI; the amend- 
ment did not change the nature of the offense, but rather 
increased the punishment for subsequent offenders by 
conferring fourth-degree felony status’on fourth or subse- 
quent DWI convictions. State v. Anaya, 1997-NMSC-010, 
123 N.M. 14, 933 P.2d 223. 

English-language notice regarding administra- 
tive revocation of driver's license is compatible 
with due process when it is personally delivered to a 
driver during the course of his arrest for driving under 
the influence. Maso v. N.M. Taxation & Revenue Dep't, 
2004-NMCA-025, 1385 N.M. 152, 85° P3d 276, aff'd, 
2004-NMSC-028, 136 N.M. 161, 96 P.3d 286. 

"Operating" vs. "driving" motor vehicle. — The 
legislature has made no distinction in this section as to 
whether "operating a motor vehicle" means to drive or be 
in actual physical control of the vehicle. State v. Laney, 
2003-NMCA-144, 134 N.M. 648, 81 P.3d 591, cert. denied, 
2003-NMCERT-003, 135 N.M. 51, 84 P.3d 668. 

Offense does not require occurrence on highway. 
— The prohibitive language of the statute does ‘not re- 
quire that the DWI incident actually occur on a highway. 
State v. Richardson, 1992-NMCA-041, 113 N.M. 740, 832 
P.2d 801, cert. denied, 113 N.M. 690, 831 P.2d 989. 

Parking lot of commercial restaurant. — Fact that 
police officer arrested defendant for driving in the parking 
lot of a commercial restaurant does not render the arrest 
or search and seizure unlawful, United States v. Aguilar, 
301 F.Supp.2d 1263 (D.N.M. 2004). 

"Vehicle" includes moped. — A "moped," as defined 
in Section 66-1-4.11F NMSA 1978 and regulated by Sec- 
tion 66-3-1101 NMSA 1978, is a "vehicle" for the purpose 
of the prohibition against driving while intoxicated under 
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this section. State v. Saiz, 2001-NMCA-035, 1380 N.M. 338, 
24 P.3d 365, cert. denied, 130 N.M. 459, 26 P.3d 103. 

» Violation of section not conclusive proof of negli- 
gence. — A mere showing that decedent operated a mo- 
tor vehicle negligently in violation of this section and 66- 
7-104 NMSA 1978 is not sufficient to warrant. summary 
judgment as it does not conclusively establish that the de- 
cedent's negligence was a contributing proximate cause of 
the accident. Sweenhart v. Co-Con, Inc., 1981-NMCA-031, 
95 N.M. 773, 626 P.2d 310, cert. denied, 95 N.M. 669,625 
P.2d 1186; 


IJ]. UNDER THE INFLUENCE. 


"Under the influence" defined. — A person is under 
the influence of intoxicating liquor if as a result of drink- 
ing liquor the driver was less able to the slightest degree, 
either mentally or physically, or both, to exercise the clear 
judgment and steady hand necessary to handle a vehicle 
with safety to the driver and the public. State v. Sanchez, 
2001-NMCA-109, 181 N,M. 355, 36 P.3d 446, cert. denied, 
131 N.M, 382, 37 P.3d 99. ' 

The impaired-to-the-slightest-degree standard of 
proof is the proper measure of the language "under the 
influence of intoxicating liquor" and gives the public fair 
and adequate notice of what constitutes a violation of the 
statute, State v. Neal, 2008-NMCA-008, 143 N.M. 341, 176 
P.3d 330, cert. denied, 2008-NMCERT-001, 143 N.M. 397, 
176 P.3d 1129. 

Meaning of "under the influence", — This section 
makes a person guilty of driving while under the influ- 
ence of intoxicating liquor if by virtue of having drunk 
intoxicating liquor he is to the slightest degree less able, 
either mentally or physically or both, to exercise the clear 
judgment and steady hand necessary to handle as pow- 
erful and dangerous a mechanism as a modern automo- 
bile with safety to himself and the public. State v. Dem- 
ing, 1959-NMSC-074, 66 N.M. 175, 344 P.2d 481; State v. 
Sisneros, 1988-NMSC-049, 42 N.M. 500, 82 P.2d 274. 

Term "under the influence" has been interpreted 
to mean that to the slightest degree defendant was less 
able, either mentally or physically or both, to exercise the 
clear judgment and steady hand necessary to handle an 
automobile with safety to himself and the public, State v. 
Myers, 1975-NMCA-055, 88 N.M. 16,5386 P.2d 280. 

"Under the influence" means that to slightest 
degree defendant was less able, either mentally or 
physically, or both, to exercise the clear judgment and 
steady hand necessary to handle an automobile with 
safety to himself and the public. State v. Dutchover, 
1973-NMCA-052, 85. N.M. 72, 509 P.2d 264. 


III. ACTUAL PHYSICAL CONTROL. 


Actual physical control. — A DWI conviction that is 
based on actual physical control requires proof that the 
accused actually, not just potentially, exercised control 
over the vehicle, as well as proof of a general intent to 
drive, so as to pose a danger to the safety of the driver 
or the public. State v. Sims, 2010-NMSC-027, 148 N.M. 
330, 236 P.3d 642, rev'g 2008-NMCA-017, 143 N.M. 400, 
176 P.3d 1132 and limiting the holdings in Boone v. State, 
1986-NMSC-100, 105 N.M. 223, 731 P.2d 366 and State v. 
Johnson, 2001-NMSC-001, 180 N.M. 6, 15 P.8d, 1233. 

Where a police officer found defendant passed out or 
asleep behind the wheel of defendant's vehicle located in 
a commercial parking lot; the keys were on the passenger 
seat of the vehicle; upon awakening defendant, the officer 
detected a strong odor of alcohol and observed that defen- 
dant had bloodshot, watery eyes; defendant admitted to 
drinking alcohol, failed field sobriety tests, and submitted 
to two breath tests, the results of which were 0.19 and 
0.18, and no motion of the vehicle was asserted either 
before or at the time the officer approached defendant, 
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the evidence was insufficient to show that defendant was 

in actual physical control of the vehicle and the charges 
against defendant of driving while intoxicated should be 

dismissed. State v. Sims, 2010-NMSC-027, 148 N.M. 330, 
236 P.8d 642, rev'g 2008-NMCA-017, 143 N.M. 400, 176 

P.3d 1182 and limiting the holdings in Boone v. State, 
1986-NMSC-100, 105 N.M. 223, 731 P.2d 366 and State v. 

Johnson, 2001-NMSC-001, 1380 N.M. 6, 15 P.3d 1233. 

Defendant was in actual physical control of his vehicle 
when he was discovered asleep or passed out at the wheel 
with the ignition key on the passenger seat. State v. Sims, 
2008-NMCA-017, 143 N.M. 400, 176 P.3d 11382, rev'd, 
2010-NMSC-027, 148 N.M. 330, 236 P.3d 642. 

Sufficient evidence of DWI based on actual physi- 
cal control. — In a prosecution for aggravated DWI, 
where there were no witnesses who personally observed 
defendant driving, there was sufficient evidence to sup- 
port the conviction under the theory of actual physical 
control based on the evidence presented at trial establish- 
ing that the arresting officer reached defendant's vehicle 
about five minutes after receiving a dispatch call alerting 
him that there was a pickup truck stuck in the median 
that was trying to back into traffic, that the officer ob- 
served defendant in the driver's seat of the truck, which 
was stuck in the median on the interstate with the hazard 
lights on, that the key to the vehicle was in the ignition 
and in the “on” position, and that defendant expressed an 
intent to drive, stating that he was going to El] Paso, State 
v. Alvarez, 2018-NMCA-006, cert. denied. 

No actual physical control. — When a police officer 
encountered defendant, defendant was standing outside 
defendant's vehicle, which was parked with the hood open 
and the engine off; defendant said defendant had stopped 
because defendant had been told the lights were not work- 
ing; defendant had slurred speech, was unsteady, and had 
the odor of alcohol; and defendant failed a field sobriety 
test, defendant was not in actual physical control of the 
vehicle at the time the officer encountered defendant. 
State v. Reger, 2010-NMCA-056, 148 N.M. 342, 236 P.8d 
654: 

Actual physical control of inoperable vehicle. — 
The operability of a vehicle is a factor to be considered 
by the jury in determining whether a defendant has the 
general intent to drive so as to endanger any person. State 
v. Mailman, 2010-NMSC-036, 148 N.M.'702, 242 P.3d 269. 

Where a police officer observed a vehicle at a conve- 
-nience store parked off by itself in the dark with the door 

open; defendant told the officer that the vehicle had bro- 
ken down and asked the officer to call for a tow truck; al- 
though defendant stated that defendant had dropped the 
keys to the vehicle under the seat, the officer could not 
find the keys; the vehicle was an older vehicle that could 
be started sometimes without a key; and the officer tried 
to start the vehicle without a key, but the engine would 
not turn over, the evidence was insufficient as a matter 
of law to demonstrate that defendant had taken an overt 
step toward driving with a general intent to drive so as to 
endanger himself or the public and defendant was not in 
actual physical control of the vehicle. State v. Mailman, 
2010-NMSC-036, 148 N.M. 702, 242 P.3d 269. 

DWI based on an inference of past driving. — Ac- 
tual physical control is not necessary to prove DWI unless 
there are no witnesses to the vehicle's motion and insuf- 
ficient circumstantial evidence to infer that the accused 
actually drove while intoxicated, Such evidence may in- 
clude the accused's own admissions, the location of the 
vehicle next to the highway, or any other similar evidence 
that tends to prove that the accused drove while intoxi- 
cated. State v. Mailman, 2010-NMSC-036, 148 N.M. 702, 
242 P.3d 269, pnts . 

Where a police officer observed a vehicle at a con- 
venience store parked off by itself in the dark with the 
door open; the officer observed an open can of beer on the 
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console; defendant appeared to be confused and disori- 
ented, smelled of alcohol, and had difficulty maintaining 
balance; defendant stated that defendant had consumeda 
six-pack of beer and had thrown all but one can out of the 
vehicle window along the highway as defendant drove to 
the convenience store; and defendant refused to perform a 
field sobriety test and to provide a breath sample, admit- 
ting that defendant was too drunk to pass the test, there 
was substantial evidence to support defendant's convic- 
tion for past DWI. State v. Mailman, 2010-NMSC-036, 148 
N.M. 702, 242 P.3d 269. 

Where police officers were called to investigate a re- 
port of domestic violence occurring in a van parked on 
a roadside; when the officers arrived, defendant was in 
the driver's seat of the van; the van was not running; the 
keys were not in the ignition; defendant exhibited signs 
of intoxication, failed a standard field sobriety test, and 
refused to submit to chemical testing; defendant admit- 
ted to drinking twenty-four ounces of beer about one hour 
earlier; and the state prosecuted defendant exclusively on 
the past impaired driving theory, the evidence was insuf- 
ficient to prove that defendant operated a motor vehicle 
while impaired to the slightest degree. State v. Cotton, 
2011-NMCA-096, 150 N.M. 583, 263 P.3d 925, cert. denied, 
2011-NMCERT-008, 268 P.3d 513. 

Unconscious driver exercised actual physical 
control, — A person who was discovered unconscious or 
asleep at the wheel of an automobile, whose engine was 
on, was deemed to be in actual physical control, and thus 
was driving a vehicle within the meaning of this section. 
State v. Harrison, 1992-NMCA-139, 115 N.M. 78, 846 P.2d 
1082, cert. denied, 114 N.M. 720, 845 P.2d 814 (1993); 
State v. Rivera, 1997-NMCA-102, 124 N.M. 211, 947 P.2d 
168; State v. Grace, 1999-NMCA-148, 128 N.M. 379, 993 


‘P.2d 93, cert. denied, 128 N.M. 149, 990 P.2d 828. 


Defendant sleeping in vehicle with key in igni- 
tion. — Evidence that defendant was found asleep at the 
wheel of his parked. vehicle, without the motor running, 
but with the key in the ignition in the "on" position, was 
sufficient to. establish that he was "driving" as that term 
is construed for purposes of "driving under the influence". 
State v. Tafoya, 1997-NMCA-083, 123 N.M. 665, 944 P.2d 
894, abrogated State v: Mailman, 2010-NMSC-036, 148 
N.M. 702, 242 P.3d 269: 


TV. DOUBLE JEOPARDY. 


Double jeopardy not applicable. — Where the state 
initially brought charges of driving while intoxicated and 
vehicular homicide in one proceeding and the jury found 
the defendant guilty of driving while intoxicated but 
was unable to reach a verdict on the vehicular homicide 
count, the subsequent retrial of vehicular homicide did 
not subject the defendant to double jeopardy, as such an 
action could be characterized as a continuing prosecu- 
tion of the vehicular homicide charge. State v. O'Kelley, 
1991-NMCA-049, 113 N.M. 25, 822 P.2d 122, cert. quashed, 
113 N.M. 24, 822 P.2d 121, 

Double jeopardy does not bar DWI prosecution 
after license revocation. — An administrative driver's 
license revocation under the Implied Consent Act (Sec- 
tions 66-8-105 to 66-8-112 NMSA 1978) does not consti- 
tute "punishment" for purposes of the Double Jeopardy 
Clause; thus, the state is not barred from prosecuting 
an individual for driving under the influence (DWI) even 
though the individual has been subjected to an admin- 
istrative hearing for driver's license revocation based 
on the same offense. State ex rel. Schwartz v. Kennedy, 
1995-NMSC-069, 120 N.M. 619, 904 P.2d 1044. 

No implied acquittal of greater offense. — Where 
the state brought charges of vehicular homicide and 
driving while intoxicated as separate counts, as opposed 
to lesser-included offenses, the jury's conviction of the 
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defendant: for driving while intoxicated but inability to 
reach a verdict on vehicular homicide was not an im- 
plied acquittal of'vehicular homicide. An implied: acquit- 
tal generally occurs when the jury is instructed to choose 
between a greater and a lesser offense, and chooses the 
lesser. State v. O'Kelley, 1991-NMCA-049, 113 N.M. 25, 
822 P.2d 122, cert. quashed, 113 N.M. 24, 822 P.2d 121. 

Reckless driving and driving under influence are 
distinct offenses. — The crimes of reckless driving and 
driving while under the influence of intoxicating liquor 
are distinct offenses, provable by different evidence, and 
conviction of one would not bar prosecution for the other. 
Reav. Motors: Ins.:Corp:;, 1944-NMSC-002, 48 N.M. 9, 144 
P.2d 676; State v. Sisneros, 1988-NMSC-049, 42:N.M. 500, 
82 P.2d 274. 

Driving-whifle-intoxicated merges with vehicular 
homicide. — A defendant's’ driving-while-intoxicated 
(DWI) offense merges with his vehicular homicide offense, 
and his sentence for the DWI conviction must be vacated. 
State v. Wiberg, 1988-NMCA-022, 107 N.M. 152, 754 P.2d 
529, cert. denied, 107 N.M, 106, 753 P.2d852; State v. San- 
tillanes, 2000-NMCA-017, 128 N.M. 752, 998 P.2d 1203, 
rev'd, 2001-NMSC-018, 130 N.M. 464, 27 P.8d 456. 

Offense not necessarily lesser included offense 
in vehicular homicide. — A conviction or acquittal of 
a lesser offense necessarily included in a greater offense 
bars a subsequent prosecution for the greater offense. 
However, where the indictment against defendant was 
phrased in the alternative charging him with homicide by 
vehicle while violating either this section or Section 64-22- 
3, 1953 Comp. (similar to Section 66-8-118 NMSA 1978), 
the prosecution was not barred by a conviction in munici- 
pal court for driving under the influence since the lesser 
offense of driving while under the influence of intoxicating 
liquor is not necessarily included in the greater offense of 
homicide by vehicle. State v. Tanton, 1975-NMSC-057, 88 
N.M. 338, 540 P.2d 813. 

Greater crime does not necessarily include lesser 
crime. — Greater crime of aggravated DWI. can be com- 
mitted in such a manner that the lesser crime of DWI .08 
is not committed. State v: Collins,;2005-NMCA-044, 137 
N.M. 358, 110 P.3d 1090. 

Notice of lesser included offense éonstructivély 
given. — Where during the questioning of the state's 
first witness, the court asked the state to clarify whether 
the state's request for the jury instruction of DWI .08 
was also a motion to amend the charges, and the state 
responded that it did seek to amend the charges and the 
court granted the state's request at that time, there is no 
need to amend.a charging document to include a lesser in- 
cluded offense because notice of a lesser included offense 
is constructively given. State v. Collins, 2005-NMCA-044, 
137 N.M. 353, 110 P.3d 1090. 

Lesser offense included in aggravated offense. 
— Defendant could not commit per se aggravated DWI 
without also committing DWI, State v.. Notah-Hunter, 
2005-NMCA-074, 187 N.M. 597, 118 P.3d 867, cert. denied, 
2005-NMCERT-006, 187 N.M. 766, 115 P.3d 229, 

No double jeopardy when facts fail "same evi- 
dence" test. — Where the facts offered in municipal court 
to support a conviction for driving while under the influ- 
ence of intoxicating liquors would not necessarily sustain 
a conviction for homicide by vehicle in district court, un- 
der the "same evidence" test there was no double jeopardy 
when the state sought to prosecute the defendant for ho- 
micide by vehicle, State v. Tanton, 1975-NMSC-057, 88 
N.M. 388, 540 P.2d 813. 

Construction under general/specific statute rule. 
— The legislature did not intend to limit prosecution 
for either or both child abuse and driving while under 
the influence; thus, the statute was not preempted un- 
der the general/specific statute rule, State v. Castaneda, 
2001-NMCA-052, 130 N.M. 679, 30 P.3d 368, ~ 
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V. PROBABLE CAUSE. ' 


Misdemeanor arrest rule. — A police officer may 
properly arrest an intoxicated driver standing outside his 
vehicle when the officer has not observed him driving. The 
misdemeanor arrest rule is satisfied where the officer may 
reasonably infer from the direct and circumstantial evi- 
dence that the driver is intoxicated and has recently been 
in actual physical control of the vehicle. State v.. Reger, 
2010-NMSC-056, 148 N.M. 342, 236 P.3d 654 

Misdemeanor arrest rule does not apply to DWI in- 
vestigations, — Where a shopping mall employee saw a 
person staggering around the mall parking lot attempting 
to unlock different vans; the person eventually unlocked 
the door to a van and drove away; the employee gave the 


‘police a description of the van and the van's license plate 


number; a police officer, went to the van's registered own- 
er's.address and observed a van that matched the em- 
ployee's description in the driveway; the van's engine was 
warm; the officer knocked at the front door of the residence; 
the officer observed defendant stagger past the doorway, 
strike defendant's head on the wall next to the door, and 
fall; defendant staggered to the door a second time, fell, 
and opened the door from a.sitting position; defendant told 
the officer that defendant had been driving the van earlier; 
and defendant had a strong odor of alcohol in defendant's 

breath, slurred speech, blood-shot eyes, and was unsteady, 
defendant's arrest. for DWI was.valid. City.of Santa, Fe v. 
Martinez, 2010-NMSC-033, 148 N.M..708, 242 P.3d 275. 

An investigating officer need not observe the offense in 
order to make a warrantless arrest. Instead, the warrant- 
less arrest of one suspected of committing DWI is valid 
when, supported by both probable:cause and exigent cir- 
cumstances, City of Santa Fe v. Martinez, 2010-NMSC-033, 
148 N.M. 708, 242 P.3d 275, 

Reasonable suspicion. for traffic stop. — Where a 
police officer was driving on a county road, the officer ob- 
served the defendant come to a stop ata np intersection 
between the county road.and an access road; there were 
no other vehicles on the county road or the access road; 
as the officer passed through, the intersection, the officer 
observed that the defendant did not have his turn signal 
engaged; after the officer passed the defendant, the officer 
never saw the.turn signal on the defendant’ s vehicle en- 
gaged; the defendant turned onto the access road without 
engaging the turn signal; the officer. stopped the defen- 
dant for turning without using a turn signal and. deter- 
mined that the defendant was intoxicated, the trial court 
properly denied the defendant's motion to suppress evi- 
dence obtained at the traffic stop, because the officer had 
a reasonable particularized suspicion that the defendant 
had violated Section 66-7-325 NMSA 1978, which justified 
the stop at its inception. State v. Hubble, 2009- NMSC-014, 
146 N.M. 70, 206 P.3d 579. 

Reasonable suspicion supports a traffic stop 
when it is based on an officer's knowledge that the 
driver's license of the driver was suspended or re- 
voked. — Where a police officer made a traffic stop of 
defendant's vehicle based solely on his belief that defen- 
dant had a suspended driver's license, which was based 
on two prior encounters with defendant where defendant 
was driving with a revoked or suspended driver's license 
and having heard on the police radio three or four weeks 
earlier that defendant was arrested for driving with a sus- 
pended or revoked driver's license and DWI, the district 
court erred in granting defendant's motion to suppress, 
because the officer's stop of defendant was supported by 
a. constitutionally sufficient reasonable suspicion that de- 
fendant was driving with a suspended or revoked driver's 
license. State v. James, 2017-NMCA-058, cert. denied. 

Probable cause. — The smell of alcohol emanat- 
ing from the defendant, the defendant's lack of balance, 
and the manner of the defendant's performance of field 
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sobriety tests constituted sufficient circumstances to give 
the officer the requisite objectively reasonable belief that 
the defendant had been driving while intoxicated and to 
proceed with breath alcohol content tests, and constituted 
probable cause to arrest the defendant. State v. Granillo- 
Macias, 2008-NMCA-021, 148 N.M. 455, 176 P.3d 1187, 
cert. denied, 2008-NMCERT-002, 143 N.M. 665, 180 P.3d 
674, 

Reasonable suspicion raised by citizen-informant. 
— Information from a citizen-informant may be relied on 
by an officer to raise a reasonable suspicion that a person 
is driving while intoxicated, justifying an investigatory 
stop. State ex rel. Taxation & Revenue Dep't Motor Vehicle 
Div. v. Van Ruiten, 1988-NMCA-059, 107 N.M. 536, 760 
P.2d 1302, cert. denied, 107 N.M. 413, 759 P.2d 200. 

Valid investigatory detention. — Where an officer 
received a dispatch that a caller had reported a “parked 
DWI in the parking lot” of a restaurant, described the sub- 
ject vehicle, gave a partial license plate number for the ve- 
hicle; reported that a male subject who smelled of alcohol 
had entered the restaurant, passed out in the bathroom 
for a period of time, left the restaurant and then got into 
a dark blue vehicle, and then drove the vehicle from one 
parking space to another, almost striking several other 
vehicles in the parking lot, and where the officer, upon ar- 
riving on the scene minutes after receiving the dispatch 
call, found a vehicle matching the caller's description, the 
officer could reasonably infer that the car was the sub- 
ject of the dispatch, and could reasonably suspect that the 
man described by the caller might be in the car and that 
he might have engaged in the criminal activity of driving 
while intoxicated; an investigatory detention and seizure 
of the car and its occupants was justified because the in- 
formation provided by dispatch and the officer's own cor- 
roborating observation identifying the subject car would 
lead a person of reasonable caution to suspect criminal 
activity involving the car and its occupants. State v. Simp- 
son, 2016-NMCA-070, cert. denied. 

Officer's conduct in opening the door of a vehicle 
did not transform a lawful investigatory detention 
into a search requiring a warrant. — Where an officer 
received a dispatch that a caller had reported a “parked 
DWIin the parking lot” of a restaurant, described the sub- 
ject vehicle, gave a partial license plate number for the ve- 
hicle, reported that a male subject who smelled of alcohol 
had entered the restaurant, passed out in the bathroom 
for a period of time, left the restaurant and then got into 
a dark blue vehicle, and then drove the vehicle from one 
parking space to another, almost striking several other 
vehicles in the parking lot, and where the officer, upon ar- 
riving on the scene minutes after receiving the dispatch 
call, found a matching vehicle, with very dark tinted win- 
dows preventing the officer from seeing inside the vehicle 
to determine what the occupants were doing, an investi- 
gatory detention and seizure of the car and its occupants 
was justified, and the officer's conduct in opening the door 
did not transform a lawful investigatory detention into a 
search requiring a warrant, because it was the safest way 
to make contact with the car's occupants, and under the 
circumstances, it was reasonable for the officer to open the 
car door, enabling the officer to see both occupants and 
remain outside while conducting his investigation. State v, 
Simpson, 2016-NMCA-070, cert. denied. 

DWI test predicated on careless driving stop in 
parking lot valid, — Although careless driving cannot 
be committed in a parking lot, police officer who witnessed 
defendant driving at an excessive speed in a crowded 
parking lot had reasonable, although mistaken, suspicion 
to stop defendant, and such stop could be the predicate 
for a DWI test. State v. Brennan, 1998-NMCA-176, 126 
N.M. 389, 970 P.2d 161, cert. denied, 126 N.M. 532, 972 
P.2d 351. 
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VI. PROCEDURE. 


Sufficiency of complaint. — A criminal complaint 
for driving under the influence of intoxicating liquor re- 
quires a more specific description of the offense than 
simply "DWI" because those initials standing alone could 
mean driving either while under the influence of alco- 
hol or while under the influence of drugs. State v. Raley, 
1974-NMCA-024, 86 N.M. 190, 521 P.2d 1081, cert. denied, 
86 N.M. 189, 521 P.2d 1080, 

Defense of duress. — There is no requirement 
that a defendant admit to impairment in order to as- 
sert duress as a defense to a DWI charge. State .v, Tom, 
2010-NMCA-062, 148 N.M. 348,236 P.3d 660. 

Duress does not. negate an essential element of 
the charged offense. — Where defendant was charged 
with aggravated DWI and careless driving, and where de- 
fendant claimed that circumstances required her to drive 
in violation of the law, the metropolitan court did not err 
in refusing defendant's tendered instruction that imbed- 
ded the absence of duress as an essential element of ag- 
gravated DWI, because a defendant pleading duress is 
not attempting to disprove a requisite mental state, but 
defendants in that context are instead attempting to show 
that they ought to be excused from criminal liability be- 
cause of the circumstances surrounding their intentional 
act. State v. Percival, 2017-NMCA-042. 

Collateral attack on prior convictions. — Where 
the municipal court judge, who accepted the defendant's 
prior DWI guilty pleas, testified that his standard prac- 
tice was to inform defendants that it was their right to go 
to trial, to.plead not guilty, to present witnesses and evi- 
dence, and to be represented by counsel and no evidence 
was presented to show that the outcome of the defendant's 
prior DWI cases would have been affected in any way if 
the municipal court judge had strictly followed the proce- 
dure in Rule 8-502 NMRA, the deficiencies in the informa- 
tion provided by the municipal court judge in accepting 
the defendant's prior DWI guilty pleas did not constitute 
fundamental error and the defendant cannot collaterally 
attack the validity of the prior DWI convictions. State v. 
Pacheco, 2008-NMCA-059, 144. N.M. 61, 183 P.3d 946, cert. 
denied, 2008-NMCERT-008, 143 N.M, 681, 180 P.38d 1180. 

Right to counsel. —:Provision of this section subject- 
ing defendant who refuses to submit to chemical testing to 
a mandatory jail sentence upon conviction of DWI does not 
violate the constitutional right to, counsel. State v. Kani- 
kaynar, 1997-NMCA-0386, 123 N.M. 283, 989 P.2d 1091, 
cert. quashed, 124 N.M. 269, 949 P.2d 283; Kanikaynar v. 
Sisneros, 190 F.3d 1115 (10th Cir. 1999), cert. denied, 528 
U.S. 1090, 120 S. Ct, 821, 145 L. Ed. 2d 691 (2000). 

No right to counsel.when under custodial arrest 
following testing. — A person issued a citation. and 
placed under custodial arrest for driving while under the 
influence of intoxicating liquor does not have a constitu- 
tional right to counsel immediately following a breath al- 
cohol test since it did not amount to initiation of judicial 
criminal proceedings or prosecutorial commitment, nor 
was the period following administration of the testa criti- 
cal stage. State v. Sandoval, 1984-NMCA-053, 101, N.M. 
399, 683 P.2d 516. - 

Right, to jury trial. — A potential period of probation 
of. more than six-months does not present the degree of 
liberty deprivation that would: convert. the offense un- 
der Subsection D to the nature of such a serious offense 
as would trigger the right to.a jury trial. Meyer v. Jones, 
1988-NMSC-011, 106 N.M. 708, 749 P.2d 93. 

Defendant charged with driving while intoxicated, sec- 
ond offense, was entitled to a jury trial. State v. Grace, 
1999-NMCA-148, 128.N.M. 379,993 P.2d 93, cert. denied, 
128 N.M. 149, 990 P.2d 823, ”, 

Duress defense. — The defense of duress is avail- 
able against the strict liability charge of driving while 
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intoxicated. State v, Rios; 1999-NMCA-069, 127 N.M. 334, 
980 P.2d 1068, cert. denied, 127 N.M. 390, 981 P.2d 1208. 

Involuntary intoxication defense. — Because driv- 
ing while impaired to the slightest degree in violation of 
Subsection A of Section 66-8-102 NMSA 1978 is a strict 
liability crime, involuntary intoxication is not a defense. 
State v. Gurule, 2011-NMCA- 042, 149 N.M. 599, 252 P.3d 
823. 

Where defendant; who was ill, was visiting defendant's 
family; a family member served defendant a "tea" to clear 
up defendant's symptoms; the "tea" contained bourbon; 
defendant did not observe the preparation of the "tea", 
did not know that the "tea" contained alcohol, and did not 
taste the alcohol in the "tea"; and defendant was charged 
with DWI contrary to Subsection A-of Section 66-8-102 
NMSA 1978, under the impaired to the slightest degree 
standard, the defense of involuntary intoxication was not 
available as a defense. State v. Gurule, 2011-NMCA-042, 
149 N.M. 599, 252 P.3d 823. 

Offense/conviction chronological sequence rule 
does not apply. — Offense/conviction chronological se- 
quence rule, judicially required for imposition of habitual 
offender penalties, does not apply to driving while intoxi- 
cated sentencing. State v. Hernandez, 2001-NMCA-057, 
130 N.M. 698, 30 P.3d 387, cert. denied, 130 N.M. 558, 28 
P.3d 1099. 

Right to preliminary hearing. — An accused has 
no right to a preliminary hearing on a misdemeanor 
charge of driving while intoxicated. State v. Greyeyes, 
1987-NMCA-022, 105 N.M. 549, 734 P:2d 789, cert. Henied? 
105 N.M. 521, 734 P.2d 761. . 

Defendant had gout when detenddnt|perfdimied 
field sobriety tests. — Where a police officer asked de- 
fendant if defendant had any physical injury or medical 
condition that would impair defendant's ability to perform 
field sobriety tests; defendant stated that defendant had 
gout in defendant's feet, but did not tell the officer that 
defendant could not perform the tests; the officer testified 
that defendant performed the field’ sobriety tests poorly; 
and defendant testified that defendant had gout in defen- 
dant's feet, and that because defendant played golf earlier 
in the day, defendant's feet were sore when defendant per- 
formed the tests, the trial court did not abuse its discre- 
tion in admitting the officer's testimony. State v. Bowden, 
2010-NMCA-070, 148 N.M. 850, 242 P.3d 417, cert. denied, 
2010-NMCERT-006, 148 N.M. 582, 241 P.3d 180.2" 

Blood samples taken more than two hours after ar- 
rest are admissible. — Where a blood sample was drawn 
more than two hours after defendant was arrested, the 
results of the blood test were admissible as evidence un- 
der Subsection E of Section 66-8-110 NMSA 1978. State v. 
Bowden, 2010-NMCA-070, 148 N.M. 850; 242 P.3d 417, cert. 
denied, 2010-NMCERT-006, 148 N.M. 582, 241 P.3d180. 

Defense of duress. — Where. defendant testified 
that defendant and defendant's companions were in a 
bar when a fight broke out, defendant was struck’in the 
mouth with a bottle, defendant and defendant's compan- 
ions sought refuge in defendant's car, defendant noticed 
someone approaching the car whom defendant believed 
to be the person'who had struck defendant in the mouth 
and whom defendant believed to have a bottle, and de- 
fendant ‘started the car and took off; and defendant as- 
serted that, if defendant was impaired, defendant did not 
intend to drive while impaired, but did drive only because 
defendant feared immediate great bodily harm to defen- 
dant and defendant's companions, defendant's defense of 
duress did not require defendant to admit to impairment. 
State v. Tom, Bb SO va OBE are NM. 348, 236 P.3d 
660. 

A defendant is not foailived ‘id: challenge the ad- 
missibility of breath-alcohol test results in a pre- 
trial motion. State v. Tom, nag apia'ntg 148 NM. 
348, 236 P.3d 660. 
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VII. JURISDICTION. 


Lack of jurisdiction to deny credit for time served 
on probation. — Where defendant, who was convicted of 
DWI, violated probation and the district court did not re- 
voke ‘defendant's probation before the probationary period 
expired, the court lost jurisdiction under, Section 31-20-8 
NMSA 1978 to deny defendant credit for time served, on 
probation as provided in Subsection S of Section 66-8-102 
NMSA 1978. State v. Ordunez, 2010-NMCA-095, 148 N.M. 
620, 241 P.3d 621, cert. granted, 2010-NMCERT-010, 149 
N.M. 64, 243 P.3d 1146. 

State officers’ authority to investigate DWI in In- 
dian country. — State officers have authority to enter 
Indian country to investigate off-reservation crimes com- 
mitted in the officers’ presence by Indians, so long as the 


investigation does not infringe on tribal sovereignty by 


circumventing or contravening a governing tribal proce- 
dure. State v. Harrison, 2010-NMSC-038, 148 N.M. 500, 
238 P.3d 869, aff'g 2008-NMCA-107, 144 N.M. 651, 190 
P.3d 1146. 

Field sobriety tests performed in Indian coun- 
try. — Field sobriety tests are procedural, rather than 
substantive, in nature because they are the investigative 
method by which the state enforces its substantive law 
prohibiting DWI, and in the absence of a tribal procedure 
governing the administration of field sobriety tests a state 
officer may investigate a possible DWI by administer- 
ing field sobriety tests in Indian country. State v. Harri- 
son, 2010-NMSC-038, 148 N.M. 500, 238 P.3d 869, aff'g 
2008-NMCA-107, 144 N.M. 651, 190 P.3d 1146. 

Where a state officer, who was not cross-commissioned 
with the Bureau of Indian Affairs or an Indian nation, 
tribe, or pueblo, observed a vehicle traveling on a county 
road at a high rate of speed in excess of the speed limit; 
the officer pursued the vehicle; the vehicle did not stop 
when the officer turned on the emergency lights or the si- © 
ren of the police vehicle; when the vehicle crossed a bridge 
and entered the Navajo Reservation, the driver threw a 
bottle containing a yellow liquid out of the passenger win- 
dow; the vehicle stopped inside the Navajo Reservation; 
defendant, who was driving the vehicle, had blood shot, 
watery eyes, smelled moderately of alcohol and admit- 
ted that defendant had thrown a bottle of beer out of the 
vehicle; defendant failed field sobriety tests; defendant 
was Navajo; and the Navajo Nation did not have a tribal 
procedure governing the administration of field sobriety 
tests, the traffic stop and the administration of the field 
sobriety tests did not infringe on the sovereignty of the 
Navajo Nation. State v. Harrison, 2010-NMSC-038, 148 
N.M. 500, 238 P.3d 869, aff'g 2008-NMCA-107, 144 NM. 
651, 190 P3d 1146. 

Municipality may enact a drunken driving ordi- 
nance notwithstanding that state statute covers same 
subject matter and provides penalty for violations. Mares 
v. Kool, 1946-NMSC-082, 51 N.M. 36, 177 P.2d 532. 

Municipal court had subject matter jurisdic- 
tion to try first offenders for driving while intoxicated 
(DWI), contrary to local ordinance, where the charges 
were brought under the ordinance rather than this 
section: Incorporated Cnty. of Los Alamos v, Montoya, 
1989-NMCA-004, 108 N.M. 361, 772 P.2d 891, cert. denied, 
108 N.M. 273, 771 P.2d 981. 

State's appeal after remand to magistrate. — Dis- 
trict court's order remanding defendant's misdemeanor 
DWI trial to magistrate court was, in effect, a dismissal 
of the charges against defendant; thus, under the doc- 
trine of practical finality, the appellate court had juris- 
diction to review the state's. appeal. State v. Ahasteen, 
1998-NMCA-158, 126 N.M. 238, 968 P.2d 328. 

Prosecutorial discretion. — Although magistrate 
court has concurrent jurisdiction with district court over 
misdemeanor DWI cases, a defendant has no right to 


© 2022 State of New, Mexico. New Mexico Compilation Commission. All rights reserved. 


66-8-102 


demand trial in the magistrate court; the decisions one of 
prosecutorial discretion and can only be challenged upon 
a showing of bad faith. State v. Ahasteen, 1998-NMCA-158, 

126 N.M. 238, 968 P.2d 328. «+ 

Court loses jurisdiction upon poadeking of indie 
prosequi. — The court which first acquired jurisdiction 
when a prosecution was commenced therein loses juris- 
diction by the entering of a nolle prosequi, and thereafter 
another prosecution may be carried on in another court of 
coordinate jurisdiction. State v. Sweat, 1967-NMCA-021, 
78.N.M, 512, 4383 P.2d'229. 

Inferior court may be divested of concurrent juris- 
diction prosecution. — As this section vests concurrent 
jurisdiction in justice of the peace courts (now magistrate 
courts) and district courts in a case of first offense, that juris- 
diction having first attached in the inferior court it:could be 
divested by the district attorney and transferred to the:dis- 
trict court‘and defendant could be prosecuted in district court 
after the nolle prosequi was entered in the justice court. State 
v, Sweat, 1967-NMCA-021, 78 N.M. 512, 433 P.2d 229. 

Section subject to assimilation under federal law. 
— The offenses described by Section 66-5-39 NMSA 1978 
(driving while license suspended), this section (driving 
while under the influence) and Section 66-7-3: NMSA 1978 
(violation of traffic laws) are all criminal offenses, and, as 
such, the applicable sentences are assimilated for offenses 
committed on military installations within the state ‘un- 
der the Assimilative Crimes Act, 18.U.S.C; § 13. United 
States v.Adams, 140: F.3d 895 (10th Cir.), cert. denied, 525 
U.S, 895, 119 S, Ct. 219, 142 L, Ed. 2d:180 (1998). 


“VIII. EVIDENCE. 


A. GENERALLY. 


Trustworthiness doctrine. — The trustworthiness 
doctrine, which provides that unless the corpus delicti 
of an offense has been otherwise established, a convic- 
tion cannot be sustained solely on the extrajudicial ad- 
missions of the accused, was not applicable where the 
corpus delicti of the crime of DWI was established by in- 
dependent evidence showing that someone drove while 
intoxicated. State v, Owelicio, 2011-NMCA-091, 150 N.M. 
528, 263 P.3d 305, cert. granted, 2011- NMCERT- 009, 269 
P.3d 903. 

Evidence to establish the corpus delicti of DWI. 
— Where a police officer, who was responding to a _re- 
ported accident, observed defendant getting into the car 
on the passenger side and another person outside the car 
changing a flat tire; the car had two flat front tires;.no 
one. was sitting in the driver's seat; defendant and the 
other person showed signs of intoxication; defendant and 
the other person denied that the other person was driving 
the car; defendant's sibling testified that the other. person 
was driving the car when defendant and the other person 
left a bar; defendant admitted several times that defen- 
dant was driving the car; defendant testified that the only 
persons in. the car were defendant and the other person; 
no other. persons were present when the officer investi- 
gated the accident; and other than defendant's admission 
to driving, there was no other evidence that defendant 
drove the car, there was independent evidence that the 
crime of DWI had been committed by someone and the 
trustworthiness of defendant's admission to driving was 
not necessary for purposes of establishing the corpus de- 
licti of DWI, because the identity of the driver is not part 
of the corpus delicti of the offense of DWI. State v. Ow- 
elicio, 2011-NMCA-091, 150 N.M. 528, 263 P.3d 305, cert. 
granted, 2011- NMCERT: 009, 269 P.3d 903, 

Sufficient evidence of trustworthiness of admis- 
sion of DWI. — Where a police officer, who was respond- 
ing to a reported accident, observed defendant getting into 
the car on the passenger side and another person outside 
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the car changing’ a flat tire; the car had two flat tires; no 
one was sitting in the driver's seat; defendant and the 
other person showed signs of intoxication; defendant and 
the other person were the only persons in the vicinity of 
the car; the other person denied driving the car and defen- 
dant admitted several times that defendant was driving 
the car; there was sufficient corroborating evidence to es- 
tablish the trustworthiness of defendant's admission that 
defendant. was driving and independent proof to confirm 
that defendant committed the crime of DWI. State v. Ow- 
elicio, 2011-NMCA-091, 150 N.M. 528, 263 P.3d 305, cert. 
granted, 2011-NMCERT-009, 269 P.3d 903. 

Intent not required. — The only thing necessary 
to convict a person. of driving while intoxicated is proof 
that: the defendant was driving a vehicle either under 
the influence of intoxicating liquor or while he had a cer- 
tain percentage of alcohol in his blood. State v. Harrison, 
1992-NMCA;189, 115 N.M. 78, 846 P.2d 1082, cert. denied, 
114 N/M. 720, 845 P.2d:814 (1993). 

' Driving while impaired to the slightest degree in 
violation of Subsection A of Section 66+8-102 NMSA 1978 
is a strict liability crime. State v. Gurule, 2011-NMCA- 042, 
149.N.M. 599, 252 P.3d 823. 

State to preserve remains of blood alcohol sam- 
ple. — The state is:constitutionally required: to preserve 
what. remains of a blood alcohol sample for independent 
testing by a person charged with driving while under the 
influence ‘of intoxicating liquor. Montoya v. Metropolitan 
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Scientific proof of defendant's blood or breath al- 
cohol content is not required for a conviction under this 
section. State v, Neal, 2008-NMCA-008, 143 N.M. 341, 176 
P.8d 380, cert, denied, 2008-NMCERT-001, 143 N.M.:397, 
176 P.3d 1129. 

Odor of liquor, standing alone, does act of itself 
prove intoxication. Sellers v. Skarda, 1963-NMSC-019, 71 
N.M. 3838, 378 P.2d 617. 

Odor of liquor is not suffeient basis for infer- 
ring "under the influence". — An odor of liquor on one's 
breath is not a sufficient basis for inferring he was "un- 
der the: influence" of intoxicating liquor, Lopez .v.. Maes, 
1970-NMCA-084, 81.N.M. 698, 472 P.2d 658, cert. denied, 
81 N.M. 721, 472 P.2d.984., 

Failure to see decedent's car not sufficient basis 
for inference, — The failure of driver to see decedent on 
well-lighted road when driving at 40 miles per hour, un- 
til just before the impact, is not a sufficient basis for the 
inference that defendant was under the influence of in- 
toxicating liquor. Lopez v. Maes, 1970-NMCA-084, 81 N.M. 
693, 472 P.2d 658, cert. denied, 81 N.M. 721, 472 P.2d 984. 

Although evidence showed that breath  of.ac- 
cused smelled of whiskey and that he was nervous 
and restless, it was insufficient to prove that he was un- 
der the "influence of intoxicating liquor." Statev. Sisneros, 
1938-NMSC-049, 42 N.M. 500, 82 P.2d 274. 

Not irrelevant to show defendant had given 
another a drink, — In prosecution for driving auto- 
mobile while under influence of intoxicating liquor, it 
was not irrelevant to show that on the occasion in ques- 
tion accused had given another a drink, State v. Tinsley, 
1929-NMSC-085, 34 N.M, 458, 283 P. 907. 

Mere consumption of six beers not basis for infer- 
ence of "influence". — The mere consumption of about 
six beers during a two-hour period does not give rise to 
an inference that a person was under the influence of in- 
toxicating liquor. Lopez v. Maes, 1970-NMCA-084, 81 N.M. 
698, 472 P.2d 658, cert. denied, 81 N.M. 721, 472 P.2d 984. 

Admission of refusal to take test constitutional. — 
The admission of evidence concerning the refusal to take 
a field sobriety test did not violate the right to be free from 
self-incrimination under the U.S. Const., amend. V and 
N.M. Const., art. ITI, § 15. State v. Wright, 1993-NMCA-153, 
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116 N.M. 832, 867 P.2d 1214, cert. denied; 117 N.M. 121, 
869 P.2d 820 (1994). 

Refusal to take blood test may be excluded as 
irrelevant. — In a prosecution for driving while intoxi- 
cated, a driver's refusal to take a blood alcohol test is no 
more a relevant circumstance to establish consciousness 
of guilt than the arresting officer's refraining from obtain- 
ing a search warrant indicates a belief that the driver is 
not intoxicated. Thus a trial court may exclude evidence of 
the refusal as irrelevant. State v.Chavez, 1981-NMCA-060, 
96 N.M, 818, 629 P.2d 1242, cert. denied, 96 N.M. 548, 632 
P.2d 1181. 

Officer did not violate the Implied Consent Act 
by failing to arrange for a chemical test when de- 
fendant never asked for an opportunity to arrange 
for an additional blood test. — Where arresting officer 
pulled over defendant's vehicle, administered field sobri- 
ety tests, and placed her under arrest for DWI, and where 
defendant initially declined to take a breath test and re- 
quested a blood test instead: but ultimately consented to 
a breath test which measured two samples of defendant's 
breath alcohol content at 0.19 and 0,18, respectively, the 
district court did not err in denying defendant's motion 
to exclude the breath test results on the grounds that the 
officer failed to give her an opportunity to arrange for a 
chemical test in addition to the breath test, because de- 
fendant did not, after submitting to the breath test, ask 
for an opportunity to arrange for an additional’blood test. 
State v. Smith, 2019-NMCA-027, cert. denied. 

Application of negligent entrustment of chattel 
to the sale of gasoline. — The application of negligent 
entrustment of chattel to the sale of gasoline is consistent 
with New Mexico law and the weight of authority; ven- 
dors of gasoline owe a duty to refrain from supplying the 
gasoline for a vehicle to a driver who the vendor knows or 
has reason to know is intoxicated. Morris v. Giant Four 
Corners, Inc., 2021-NMSC-028. 

A commercial gasoline vendor owes a duty of care 
to third parties using the roadway to refrain from 
selling gasoline to a driver it knows or has reason 
to know is intoxicated. — In a case certified to the New 
Mexico Supreme Court by the United States Court of Ap- 
peals for the Tenth Circuit, where plaintiff, decedent's 
father and personal representative of decedent's estate, 
filed a wrongful death action alleging that defendant neg- 
ligently entrusted gasoline to an intoxicated driver who 
subsequently killed decedent in an automobile accident, 
the supreme court concluded that under New Mexico 
law and the doctrine of negligent entrustment of chat- 
tel, a commercial gasoline vendor owes to a third party 
using the roadway a duty of care to refrain from selling 
gasoline to a driver the vendor knows or has reason to 
know is intoxicated. Morris v. Giant Four Corners, Ine., 
2021-NMSC-028. 


B. TESTS. 


Admission of breathalyzer results, — A foundation 
for admission of breathalyzer may be established by evi- 
dence that the machine had been calibrated within one 
week of a defendant's breath test. State v. Cavanaugh, 
1993-NMCA-152, 116 N.M. 826, 867 P.2d 1208, cert. de- 
nied, 117 N.M. 121, 869 P.2d 820 (1994) 

Term "eight one-hundredths" in Subsection C refers 
not to a percentage of defendant's blood volume or weight, 
but to the reading derived from an intoxilyzer or blood 
test. City of Lovington v. Tyson, 1996-NMCA-068, 122 
N.M. 49, 920 P.2d 119. 

Compliance with breath test machine certifica- 
tion requirements is mandatory. — Compliance with 
the accuracy-ensuring regulations of the scientific labora- 
tory division of the department of health is a condition 
precedent to admission of breath-alcohol test results, and 


MOTOR VEHICLES 


642 


66-8-102 


before breath-alcohol test results may be admitted, the 
prosecution must make a threshold showing that the sci- 
entific laboratory division certification of the breath test 
machine was current at the time the test was taken and 
proof of compliance with other parts of the regulations, 
such as the calibration of the machine, will not satisfy the 
certification requirement. State v. Tom, 2010-NMCA-062, 
148 N.M. 348, 236 P.3d 660. 

Foundational requirement of demonstrating 
that the breath test machine was certified. 
Where, at defendant's trial for DWI, the arresting officer 
testified that the officer administered a breath-alcohol 
test to defendant, that the officer was certified to oper- 
ate the breath test machine, that a calibration check was 
performed immediately prior to administering the test 
to defendant, and that the officer believed the machine 
to be operating correctly when defendant performed the 
breath test; and the state did not present any testimony 
regarding whether the officer observed evidence of sci- 
entific laboratory division certification of the machine 
or whether the certification was current, the results of 
defendant's breath test was inadmissible because the 
state failed to lay the proper foundational requirement 
of demonstrating that the breath test machine was certi- 
fied. State v. Tom, 2010-NMCA-062, 148 N.M. 348, 236 
P.3d 660. 

Expert testimony challenging the reliability of 
the intoxilyzer machine. — Although the scientific labo- 
ratory division regulations provide for receiving test re- 
sults in evidence, they do not preclude a defendant from 
challenging the reliability of the test results by expert tes- 
timony after the breath test results have been admitted 
in evidence. State v. King, 2012-NMCA-119, 291 P.3d 160, 
cert. denied, 2012-NMCERT-011. 

Where, at defendant's trial for driving while intoxi- 
cated, the only witness for the state was the arresting 
police officer who testified that the officer performed a 
breath alcohol test on defendant using an intoxilyzer 800 
machine; defendant proposed to call an expert witness to 
testify concerning the pitfalls common to all intoxilyzer 
800 machines for the purpose of challenging the reliability 
of the test performed on defendant; and the witness had 
not examined the specific intoxilyzer 800 machine used to 
test defendant, defendant was entitled to present expert 
testimony challenging the reliability of the intoxilyzer 800 
and the expert's failure to examine the machine that was 
used to test defendant did not preclude the expert's testi- 
mony. State v, King, 2012-NMCA-119, 291 P.3d 160, cert. 
denied, 2012-NMCERT-011. 

Failure to show breath test machine had been 
certified. — Where police officer testified that the officer 
was trained and certified to operate and. calibrate a breath 
test machine and that the machine used to test defen- 
dant's breath alcohol level had been calibrated three days 
before it was used to test defendant's breath and the state 
did not show that the machine had been certified by the 
State Laboratories Division, the state failed to establish 
the necessary foundation for admission of the breath test 
results, State v. Onsurez, 2002-NMCA-082, 1382 N.M. 485, 
51 P.3d 528, cert. denied, 182 N.M. 551, 52 P.3d 411, 

Proof of certification required. — Before a breath 
alcohol test card is admitted into evidence, the state must 
show that the breath test machine has been certified by 
the State Laboratories Division and that the certification 
was current at the time the breath test was taken, State 
v. Martinez, 2007-NMSC-025, 141 N.M. 7138, 160 P.3d 894, 
overruling Plummer v. Devore, 1992-NMCA-079, 114 N.M. 
243, 836 P.2d 1264, cert. denied, 114 N.M. 82, 835 P.2d 80 
and abrogating State v. Ruiz, 1995-NMCA-098, 120 N.M. 
534, 903 P2d 845, cert. denied, 120 N.M. 498, 913 P.2d 
240. 

Proficiency tests on breath test machines are 
mandatory. — Where defendant, in his trial for driving 
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while under the influence of intoxicating liquor or drugs, 
presented evidence that the state laboratory division of 
the department of health (SLD) had no information avail- 
able regarding proficiency tests conducted on the intoxi- 
lyzer 8000 used to test defendant's breath alcohol level, 
the district court abused its discretion in admitting de- 
fendant's breath alcohol test results, despite testimony 
from the arresting officer that the breath machine used 
to measure defendant's breath alcohol level was certified 
by SLD, because satisfactory performance on four an- 
nual proficiency tests is a mandatory accuracy ensuring 
requirement for certification under the current version of 
the regulation. State v. Hall, 2016-NMCA-080. 

Breath alcohol instruments treated differently 
than equipment for purposes of foundational re- 
quirements, — The legislature has delegated full au- 
thority to the scientific laboratory division (SLD) over the 
testing of persons believed to be DUI, including the es- 
tablishment of criteria and specifications for equipment, 
quality control, testing methodology and standards, and 
the certification of breath alcohol instruments, operators, 
and instructors. SLD regulations impose extensive and 
explicit certification requirements on instruments, includ- 
ing that each individual instrument have a current cer- 
tificate evidencing compliance: with SLD regulations. In 
contrast, the only requirements for equipment stated in 
the regulations are that SLD approve and maintain a list 
of approved-manufacturer's equipment. The regulations 
contain no requirement that SLD or certified instrument 
operators must confirm that each individual component 
of the breath alcohol instrument are SLD-approved be- 
fore a breath alcohol test (BAT) is administered, and’ the 
regulations contain no indication that such individual 
confirmation is necessary to ensure the accuracy of the 
BAT result. State v. Hobbs, 2016-NMCA-022, cert. denied, 
2016-NMCERT-002. 

Confirmation that SLD has approved the equip- 
ment on a breath alcohol instrument is not a foun- 
dational prerequisite to admission of BAT results. 
— The state need not make a threshold showing that the 
certified operator of a certified breath alcohol instrument 
confirmed at the time of the test that equipment attached 
to the breath alcohol instrument is approved by the sci- 
entific laboratory division of the department of health 
(SLD) in order to lay a sufficient foundation under Rule 
11-104(A) NMRA for the admission of breath alcohol test 
(BAT) results into evidence. SLD regulations contain no 
requirement that SLD or certified instrument operators 
must confirm that each individual tank and its contents 
are SLD-approved before a BAT is administered. The 
regulations contain no indication that such individual 
confirmation is necessary to ensure the accuracy of a 
BAT result. State v. Hobbs, 2016-NMCA-022, cert. denied, 
2016-NMCERT-002. 

Where defendant challenged sie admission of his breath 
alcohol test (BAT) results at trial on the ground that they 
lacked a sufficient foundation to support their admission 
into evidence because the certified instrument operator 
failed to establish that the gas canister, a piece of equip- 
ment separate from the breath alcohol instrument, com- 
plied with “accuracy ensuring” regulations, the trial court 
did not abuse its discretion in admitting defendant's BAT 
results into evidence because the state is not required to 
make a threshold showing that the certified operator of a 
certified breath alcohol instrument confirmed at the time 
of the test that equipment attached to the instrument is 
SLD-approved in order to lay.a sufficient foundation un- 
der Rule 11-104(A) NMRA for the admission of BAT re- 
sults into evidence. State v. Hobbs, 2016-NMCA-022, cert. 
denied, 2016-NMCERT-002. 

Admission of breath test results:was proper based 
on certification of breath machine. — Where, during 
defendant's trial for driving while under the influence of 
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intoxicating liquor, defendant claimed that evidence of 
his blood alcohol content (BAC) was inadmissible because 
plaintiff, the town of Taos, failed to run radio frequency 
interference (RFI) tests for the location of the breath test 
machine and because the solution used to calibrate the 
breath machine was ‘used at ‘an incorrect temperature, 
the district court did not abuse its discretion in admitting 
defendant's BAC readings, because the town of Taos prof- 
fered testimony that the breath machine had a certifica- 
tion sticker issued by the scientific laboratory division of 
the department of health on it when the test was run, that 
RFI tests were conducted on the breath machine one year 
and five months before defendant's: breath test, and, based 
on the evidence that the wet bath simulator used to cali- 
brate the breath machine showed the target temperature, 
the district court could properly conclude that the simula- 
tor solution used to calibrate the breath test machine was 
used at the proper temperature. Town of Taos v. Wisdom, 
2017-NMCA-066, cert. denied. 

Officer's lay testimony regarding defendant's per- 
formance on field sobriety tests was permissible. 
— Where, during defendant's trial for driving while un- 
der the influence of intoxicating liquor, the arresting of- 
ficer limited his testimony to a recitation of what he said 
and did in administering field sobriety tests, and to his 
observations of defendant's actions during the horizontal 
gaze nystagmus test, the walk-and-turn test, and the one- 
leg-stand test, never summarizing his observations into a 
conclusion regarding defendant's performance on the field 
sobriety tests or correlating defendant's performance on 
the tests with a blood alcohol content, the district court 
did not abuse its discretion in admitting the testimony as 
lay witness testimony, because the officer's testimony was 
limited to testimony that is rationally based on the wit- 
ness's perception, and not based on scientific, technical, 
or other specialized knowledge. Town of Taos v. Wisdom, 
2017-NMCA-066, cert, denied. 

Proper functioning of breath test machine. — 
When an issue is raised regarding the validity of the 
breathalyzer test results, the state is required to make 
some showing regarding the proper functioning of the 
breath test machine. State v, Christmas, 2002-NMCA-020, 
131 N,M. 591, 40 P.3d 1035, cert. denied, 131 N.M. 619, 41 
P.3d 345. 

Discrepancy in test results, — Any discrepancy in 
regard to the validity of defendant's breathalyzer test’ goes 
to the weight of the evidence, not its. admissibility. State v. 
Christmas, 2002-NMCA-020, 131.N.M. 591, 40 = 1035, 
cert. denied, 131 N.M. 619,41 P.3d 345. 

Uncertainty computations within the state labo- 
ratory division's chemical testing scheme. — Where 
defendants, in consolidated appeals, were charged with 
driving under the influence of intoxicating liquor or drugs, 
the district court judges did not abuse their discretion in 
ruling that defendants' breath alcohol test results were 
sufficiently reliable to be admitted into evidence without 
uncertainty computations related to state laboratory divi- 
sion approved chemical testing, because the substance of 
defendants' admitted evidence did not affirmatively dem- 
onstrate a lack of reliability within the regulatory scheme 
for determining breath alcohol content. State v. Montoya; 
State v. Yap, 2016-NMCA-079, cert. denied. 

Improper admission of breath test results was not 
harmless error. — Where the state presented evidence 
that defendant smelled of alcohol, admitted to drinking, 
failed field sobriety tests, almost struck an officer with de- 
fendant's car as defendant drove out of a parking lot at 
a bar, and was hysterical during the roadside encounter; 
defendant testified that defendant had been struck on the 
side of the mouth by a bottle during a fight at the bar, 
defendant had taken refuge in defendant's vehicle, de- 
fendant did not see or hear any officers around the car, 
and defendant was upset and in pain during the roadside 
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encounter; and the state failed to lay a proper founda- 
tion for the admission of defendant's breath-alcohol test 
results by demonstrating that the breath test machine 
was certified, the admission of the results of defendant's 
breath-alcohol test:results was not harmless error. State v. 
Tom, 2010-NMCA-062, 148 'N.M, 348, 236 P.3d 660, 

Evidence. of correlation between field sobriety 
test and blood: alcohol content was prejudicial. — 
Where.defendant: was convicted bya jury of driving while 
intoxicated; ‘the trial court improperly permitted a po- 
lice officer to. give scientific evidence that correlated de- 
fendant's performance on three field sobriety tests with 
a ninety percent statistical probability of a blood alcohol 
content at or above the legal limit; the state produced suf- 
ficient evidence to support defendant's conviction without 
reference to the officer's improperly: admitted scientific 
evidence; ‘and there was substantial conflicting testimony 
by defendant to discredit the police officer's testimony, the 
improperly admitted evidence undermined defendant's 
credibility andthe evidentiary error was not harmless. 
State v. Marquez, 2009-NMSC-055, 147 N.M.:386;:223 P.3d 
931, rev'g 2008-NMCA-133; 145 N.M. 31, 193 P.3d 578. 

Ascertaining that the defendant has not had any- 
thing to eat, drink or smoke prior to the collection 
of a breath sample. — The provisions of 7:33.2:12(B) 
(1) NMAC, which provides that a BRAT machine opera- 
tor shall not take a breath sample until the operator has 
ascertained that the subject has not had.anything to 
eat, drink or smoke prior to the collection of the breath 
sample, does not require the operator to either ask a per- 
son suspected of drunk driving whether the subject has 
anything in the subject's mouth or to inspect the subject's 
mouth for food or other substances prior to initiating the 
required twenty-minute deprivation period. State:v. Wil- 
lie, 2009-NMSC-037, 146 N.M. 481, 212 P.3d-369; rev'g 
2008-NMCA-0380, 148 N.M; 615, 179 P.8d 1223 and over- 
ruling State v, Collings: 2005-NMCA- 044, ae N.M. 353, 
110 P.3d:1090. >| 

Where the defendants waited for an sak following 


their arrest to submit to a breathalyzer test; the defen- 


dants waited for the-test either in the arresting officer's 
patrol car with their hands cuffed behind their backs, a 
holding cell at the police:station in view of the arresting 
officer or the breath testing room while in the arresting 
officer's presence; the arresting officer engaged the defen- 
dants in conversation; the arresting officer testified that 
the officer was confident; that the defendants had not put 
anything in their mouths or had anything to eat, drink or 
smoke during the one-hour period;'and ‘the officers nei- 
ther asked the defendants if they had anything in their 
mouths nor inspected the defendants' mouths for any 
substances prior to taking their first breath samples, the 
officers did not violate 7.33.2.12(B)(1) NMAC, which pro- 
vides that breath samples can ‘be collected only after the 
arresting officer has ascertained that the subject: has not 
had anything to eat, drink or smoke for at least twenty 
minutes prior to taking the first breath sample. State v, 
Willie, 2009-NMSO-087, 146 N.M. 481, 212 P.3d 369, rev'g 
2008-NMCA-030, 143 N.M, 615, 179 P.3d 1223 and over 
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witness regarding the administration and results of the 
protocol as it is applied toa particular defendant. State v. 
Aleman, 2008-NMCA-137, 145 N.M. 79, 194 P.3d 110, cert. 
denied, 2008-NMCERT-008, 145 N.M. 254, 195 P.3d 1266. 

Horizontal gaze nystagmus test. — Police officer's 
testimony that the National Highway Traffic Safety Ad- 
ministration accepted HGA testing, that the test was na- 
tionally certified and that the test was routinely given, the 
testimony was not sufficient to establish the evidentiary 
reliability required for admission of the test results. State 
v. Torres, 1999-NMSC-010, 127 N.M. 20, 976 P.2d 20. 

To establish a scientific foundation for the admission 
into evidence of the results of the horizontal gaze nystag- 
mus test (HGN), the state must establish the required 
physiological relationship between HGN and impairment, 
and between HGN and a particular category of drugs. 
State v, Aleman, 2008-NMCA-137, 145 N.M. 79,194 P.3d 
110, cert. denied, 2008- NMCERT.008, 145 NM: 254) 195 
P.3d 1266. 

State need only show compliance with waitin 
tions that are accuracy-ensuring. — Where defendant 
was charged with homicide by vehicle (driving while un- 
der the influence of drugs), causing great bodily injury 
(driving while under the influence of drugs), possession 
of drug paraphernalia, and possession of marijuana fol- 
lowing a car collision in-which defendant was the driver 
and where defendant's passenger was killed, and where 
a test of defendant's blood revealed the presence of THC, 
the principle psychoactive constituent of marijuana, and 
where defendant argued that‘his blood test results were 
improperly admitted at his trial, claiming that the blood 
test kit that was used to test his blood was not a'scientific 
laboratory division (SLD) approved blood collection kit be- 
cause the nurse that drew defendant's blood did not’use 
the needle provided in the test kit, the district court did 
not err in finding that the use of the substitute needle was 
not a basis upon which’to exclude defendant's blood test 
results, because there was no evidence that the needle in- 
cluded in the SLD-approved blood ‘draw kit was accuracy- 
ensuring. State v. Martinez, 2020-NMCA-043, cert. denied. 

Blood test taken more than three hours after the 
collision did not lack a foundation. — Where defen- 
dant. was charged with homicide by vehicle (driving while 
under the influence of drugs), causing great bodily injury 
(driving while under the influence of drugs), possession 
of drug paraphernalia, and possession of marijuana fol- 
lowing a car collision in which defendant was the driver 
and where defendant's passenger was killed, and: where 
a test of defendant's blood revealed the presence of THC, 
the principle psychoactive constituent of marijuana, and 
where defendant argued that his blood test results were 
improperly admitted at his trial because SLD regulations 
provide that the initial blood samples should be collected 


' within three hours of arrest, and his blood was collected 


ruling State uv. Collins, 2005-NMCA-044, 187 N.M. 353, vt 


110 P.8d 1090. 

The 12-Step Protocol (which is a process designed to 
enable law enforcement to identify (1) whether a subject's 
ability to operate a vehicle is impaired and (2) which cat- 
egory of drugs has affected a subject) is not scientific even 
though some of the individual steps of the Protocol are 
scientific processes and require a scientific foundation. 
State v, Aleman, 2008-NMCA-187, 145 N.M. 79, 194 P.3d 
110, cert, denied, 2008-NMCERT:008, 145 N.M. 254, 195 
P.3d 1266. 

Drug recognition evaluator. — Where the state has 
established, the scientific reliability of the 12-Step. Proto- 
col, a drug recognition evaluator may testify as an expert 
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approximately four hours after the collision; the district 
court did not err in admitting defendant's' blood test re- 
sults because SLD's regulation establishes a preference 
for blood tests to be administered within a time-frame that 
permits a statutory presumption of impairment while still 
allowing blood tests for alcohol or’ drugs to be adminis- 
tered outside of this time-frame and to be given appropri- 
ate weight under the factual circumstances of each case. 
State v, Martinez, 2020-NMCA-043, cert. denied. 

Compliance with regulations. — The state laboratory 
division regulation; which requires an officer. administer- 
ing the breath test to collect a subject's breath for testing 
only after ascertaining that the subject has not had any- 
thing to eat, drink or smoke for at least. twenty minutes 
prior to collection of the first breath sample, requires the 
officer to look in the subject's mouth or ask the subject 
if,there is anything in his orsher mouth. State v, Willie, 
2008-NMCA-030, 143.N.M; 615, 179 P.38d 1228; overruled 
by 2009-NMSC-037, 146 N.M. 481, 212 P.3d 369. 
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Proper admission of blood alcohol test. — Because 
the state showed that the machine used to test defendant's 
blood alcohol content was calibrated and functioning prop- 
erly within the seven-day period prior to defendant's blood 
alcohol test, the calibration requirements in the admin- 
istrative regulations were met and it was not an abuse 
of discretion for the district court to admit the results of 
the blood alcohol test. State v. Collins, 2005-NMCA-044, 
137 N.M. 353, 110 P.3d-1090, overruled by State v. Willie, 
2009-NMSC-037, 146 N.M. 481, 212 P.3d 369. 

Admission of breathalyzer results. — All that is 
necessary to lay a proper foundation for the admission of 
breathalyzer test results in a criminal DWI trial is the 
live testimony of the officer who administered the test 
as to his familiarity with the testing procedure, the re- 
cent calibration of the machine, and his observation that 
the test administration proceeded without error. State v. 
Smith, 1999-NMCA-154, 128 N.M. 467, 994 P.2d 47, cert. 
denied, 128 N.M. 149, 990 P.2d 823. 

BAC results and testimony about retrograde ex- 
trapolation are relevant under the implied to the 
slightest degree theory. — Breath alcohol content 
(BAC) results and expert testimony about retrograde ex- 
trapolation are relevant under the implied to the slight- 
est degree theory to show that a defendant had alcohol in 
his system and, regardless of the numerical BAC, tended 
to show that the defendant's poor driving was a result of 
drinking alcohol. State v. Garnenez, 2015-NMCA-022, cert. 
denied, 2015-NMCERT-001. 

Where defendant was charged with vehicular homicide 
and DWI, based on a theory of impaired to the slightest de- 
gree, the jury was entitled to consider the breath alcohol test 
results insofar as they were relevant as evidence of alcohol 
in defendant's system, and the fact that scientific retrograde 
extrapolation evidence was presented diminished the risk 
that the jury considered the breath alcohol test results in 
an inappropriate and prejudicial manner. State v. Garnenez, 
2015-NMCA-022, cert. denied, 2015-NMCERT-001. 

Lack of evidence of rising or.falling blood alcohol 
content. — Although the defendant argued that the state 
failed to produce evidence by which a trier of fact could 
find that his blood alcohol content (BAC) was .10% at the 
time that he ‘was actually driving his vehicle, he waived 
this argument when, following his arrest, the officer pro- 
posed to test the defendant's BAC a second time and he 
refused to take the test. A second BAC reading would have 
provided the sort of evidence necessary to show a "rising" 
or "falling" of the defendant's BAC. Also, the defendant 
need not have been informed of all of the consequences of 
his refusal to take a second test, since there is no require- 
ment that a party must be informed of every possible con- 
sequence of an action before suffering the consequences 
of that action. State v. Scussel, 1994-NMCA-018, 117 N.M. 
241, 871 P.2d 5, cert. denied, 117 N.M. 215, 870 P.2d 753. 

Inconclusive test requires corroboration. — A 
blood or breath alcohol test administered over two hours 
after the time of driving, and yielding only marginal re- 
sults; must be corroborated by additional evidence to sup- 
port a jury verdict. State v. Baldwin, 2001- NMCA- 063, 130 
N.M. 705, 30 P.3d 394. 

Improper admission of blood alcohol test. — The 
improper admission of a blood alcohol test (BAT) was 
harmless error since the defendant was charged with 
driving under the influence of intoxicating liquor or drugs 
and there was sufficient evidence to support a conviction 
of the offense without consideration of the BAT results. 
State v. Gutierrez, 1996-NMCA-001, 121 N.M. 191, 909 
P.2d 751, cert, denied, 121 N.M. 57, 908 P.2d 750. 


C. SUFFICIENCY. 


Substantial evidence. — Defendant's conviction of 
DWI was supported by substantial evidence where police 
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officers observed that the: defendant had red, blood shot 
and watery eyes, slurred speech and a very strong odor 
of alcohol on his breath; one officer testified that the 
defendant had admitted to the officer that he had been 
drinking at this mother's apartment; the officers ob- 
served several open cans of beer at the apartment of the 
defendant's mother; and defendant did not dispute that 
he refused to consent to take a breath test. State v, Soto, 
2007-NMCA-077, 142 N.M. 32, 162 P.3d 187, cert. denied, 
2007-NMCERT-006, 142 N.M. 15, 162 P.3d 170. 

Guilty of manslaughter where collision directly 
resulted from defendant's intoxication. — Where 
evidence established beyond all question that defendant 
drove his car upon highway in intoxicated condition and 
collision of his car with the rear of the one in which dece- 
dent was riding resulted not only proximately, but directly, 
from defendant's condition, trial court correctly instructed 
jury that if it should so find, defendant would be guilty of 
involuntary manslaughter. State v. Alls, 1951-NMSC-016, 
55 N.M. 168, 228 P.2d 952. 

Actual physical possession. — Where defendant 
had parked defendant's truck on private property at an 
auto dealership; when the police officer encountered de- 
fendant, defendant was standing outside the truck which 
was parked with the hood open and the engine off; defen- 
dant had slurred speech, was unsteady, and had an odor of 
alcohol on defendant's breath; and defendant failed field 
sobriety tests, defendant was not in actual physical con- 
trol of the truck. State v. Reger, 2010- NMCA-056, 148 N.M. 
342, 236 P.3d 654. 

Misdemeanor arrest rule satisfied by circumstan- 
tial evidence, — Where an officer has not observed an 
intoxicated driver in actual physical control of a vehicle, 
the misdemeanor arrest rule'is satisfied when the facts 
and circumstances occurring within the officer's observa- 
tion, in connection with what, under the circumstances, 
may be considered common knowledge, give the officer 
probable cause to believe or reasonable grounds to suspect 
that the intoxicated driver had been in actual physical 
control of the vehicle. State v. Reger, 2010-NMCA-056, 148 
N.M. 342, 236 P.3d 654. 

Misdemeanor arrest rule satisfied. — Where defen- 
dant had parked defendant's truck on private property at 
an auto dealership; when the police officer encountered de- 
fendant, defendant was standing outside the truck which 
was parked with the hood open and the engine off; defen- 
dant had slurred speech, was unsteady, and had an odor of 
alcohol‘on defendant's breath; and defendant failed sobri- 
ety tests, the officer could reasonably infer that defendant 
was intoxicated and had recently been’in actual physical 
control of the vehicle, and the circumstances satisfied the 
requirement of the misdemeanor arrest rule that the of- 
fense be committed in the officer's presence. State v. Reger, 
2010-NMCA-056, 148 N.M. 342, 236 P.3d 654. 

Evidence was sufficient to show impairment to 
the slightest degree. — Where defendant drove de- 
fendant's vehicle at a high rate of speed and turned into 
a parking lot with tires squealing; a police officer had 
to move to avoid being hit by defendant's vehicle; de- 
fendant had bloodshot, watery eyes and an odor of alco- 
hol; and defendant admitted to having consumed beer 
and failed to adequately perform field sobriety tests by 
losing balance and failing to follow instructions, the 
evidence was sufficient to support the jury's finding of 
impairment to the slightest degree. State’ v. Nevarez, 
2010-NMCA-049, 148 N.M. 820, 242 P.3d 387, cert. de- 
nied, 2010-NMCER T-006, 148 N.M. 582, 241 P.3d 180 
and cert. quashed, 2011- NMCERT-001, 150 N.M. 558, 
263 P.3d 900. 

Retroactive application of decision in Birchfield 
v. North Dakota relating to sanctions for refusing 
to submit to warrantless blood tests. — The rule an- 
nounced in Birchfield v. North Dakota, 136 S.Ct. 2160 
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(2016), which held that a person who is arrested for DWI 
may not. be punished for refusing to consent: to or submit 
to a blood test under an implied consent law unless the of- 
ficer either obtains a warrant or proves probable cause to 
require the blood test in addition to'‘exigent circumstances, 
may be applied retroactively, because a new rule may be 
applied retroactively when it is a substantive rule that al- 
ters the range of conduct or the class of persons that the 
law punishes, and Birchfield bars criminal sanctions pre- 
viously imposed upon*a subject for refusing to submit, to 
warrantless blood tests, State. v, Vargas, BOT MOC AR9, 
aff'g 2017-NMCA-023, 389 P.3d 4080. 

Implied consent laws can no longer eiantate that 
a driver impliedly consents to'a blood draw. — The 
fourth amendment permits, warrantless breath tests in- 
cident to legal-arrests because noninvasive breath,tests 
only slightly impact a subject's privacy and because the 
state has an interest in testing breath alcohol content to 
maintain highway safety and deter drunk driving, but 
blood tests bear too heavily on a*subject's privacy inter- 
ests to permit the state to seize warrantless samples’ at 
all DWI stops. Therefore, when a subject does not consent 
to a blood draw, officers must obtain.a warrant or. estab- 
lish probable cause and exigent circumstances to justify a 
warrantless search, State v. Vargas, 2017-NMSC-029, aff'g 
2017-NMCA-023, 389 P.3d. 1080. 

A driver cannot be subjected to criminal, penal- 
ties for refusing to.submit to a warrantless. blood 
draw. — Where defendant consented to provide two 
breath test samples at a DWI checkpoint, but refused to 
submit to a blood test, her.conviction for aggravated DWI 
was improper, because blood, tests bear. too heavily on a 
subject's privacy. interests to permit the state to seize war- 
rantless samples. at all. DWI stops, and when a subject 
does not consent to such a search, officers must obtain a 
warrant or establish probable cause and exigent, circum- 
stances to justify a warrantless search. State v. Vargas, 
2017-NMSC-029, a/f'g 2017-NMCA-023, 389,.P.3d 1080, 

_ Sufficient. evidence of driving while intoxicated, 
impaired to the slightest degree. —- Where defendant 
was convicted of driving while intoxicated, impaired, to 
the slightest degree, and. where the,state, presented evi- 
dence that defendant was driving her vehicle when it ap- 
proached a DWI checkpoint, that the police officer on duty 
noticed an odor, of alcohol coming from, the vehicle and 
from defendant, that defendant had bloodshot and watery 
eyes, that defendant failed. to successfully, complete any 
of the four field sobriety tests that were administered, 
that defendant admitted to consuming alcohol, and.that 
a breath alcohol test indicated that defendant, had ,con- 
sumed alcohol, there was sufficient. evidence to prove be- 
yond a reasonable doubt that defendant had committed 
the crime.of driving while intoxicated, impaired to the 
slightest degree, State v. Vargas, 2017-NMCA-023, cert. 
granted. 

Sufficient. evidence a DWI. — Where. defendant 
was convicted of driving while under the influence of in- 
toxicating liquor (DWD, and where the state presented a 
witness who testified that he heard defendant's truck as 
it approached. and saw defendant's. truck collide with a 
telephone pole while traveling at. forty-five to fifty miles 
per hour, and where responding officers testified that de- 
fendant smelled of.alcohol, had bloodshot, watery eyes, 
and. was swaying back and forth when they encountered 
him less than twenty-one minutes after the collision, the 
evidence supports an inference that defendant. had con- 
sumed alcohol and further supports the inference that 
defendant was impaired when he operated and crashed 
the vehicle less than half an hour previously. Viewing the 
evidence, in the.light most favorable. to the verdict.and 
indulging all reasonable inferences, substantial evidence 
supported defendant's conviction for DWI. State v. Will- 
yard, 2019-NMCA-058, cert. denied. 
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A defendant may not be held criminally liable 
for refusing to submit to a warrantless blood test 
based on implied consent, — Where defendant was 
charged with aggravated driving while intoxicated, and 
where defendant's DWI charge was aggravated based on 
her refusal of a warrantless blood test, defendant's convic- 
tion for aggravated. DWI was reversed because’a driver 
may be deemed to have consented to.a warrantless blood 
test under a state implied consent statute, but the driver 
may not be subject, to a criminal penalty for refusing to 
submit to such a test, and therefore where defendant was 
threatened with an unlawful search, her refusal to submit 
to the search cannot be the basis for aggravating her DWI 
sentence. State v, Vargas, 2017-NMCA-023, cert. granted. 

Sufficient.evidence to show refusal to submit 
to chemical testing, — Where a police officer stopped 
defendant for driving without headlights; the officer no- 
ticed a strong odor of alcohol and that defendant had 
bloodshot eyes, a flushed face and slurred speech; defen- 
dant admitted.to drinking three beers; defendant failed 
field sobriety tests; the officer read the implied consent 
act. to. defendant; defendant acknowledged. that. defen- 
dant understood the act but refused to provide a breath 
sample; the officer,explained the consequences of a re- 
fusal to provide the breath sample; defendant acknowl- 
edged that defendant understood the.consequence of a 
refusal; and defendant again refused to provide a breath 
sample, there was sufficient evidence to support the find- 
ing that defendant refused to submit to chemical testing. 
State v. Loya, 2011-NMCA-077, 150.N.M;.373, 258, P.3d 
1165, cert, denied; 2011-NMCERT-006, 150.N.M. 763, 
266 P. 3d 632. 

Evidence sufficient to permit jury to infer DWI, 
— Where defendant was given a breath test one hour af- 
ter defendant stopped driving; the breathalyzer initially 
registered .09, and .08 three minutes later; defendant. ad- 
mitted that defendant had "slept some" after drinking but 
before driving; defendant's expert witness testified about 
the physiological consequences. of alcohol, ingestion and 
the difficulty of extrapolating back in time from a breath- 
alyzer test administered at a later time; and based on the 
evidence, the jury could have,reasonably.inferred that de- 
fendant's breath alcohol level had peaked and that defen- 


‘ dant was in the elimination stage when the breathalyzer 
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test. was given which would support.a conclusion that. de- 
fendant was driving with,.a,blood alcohol level.over the 
legal limit, there was sufficient evidence to support,defen- 
dant's conviction of driving under the influence. State v. 
Christmas, 2002 NMCA 020, 131.N.M. 591, 40. P.3d.1035, 
cert. denied, 131.N.M. 619, 41 P.3d.345. 

Evidence sufficient,.to, show driving, under the 
influence,.— Where defendant. admitted that, he had 
consumed two beers prior to driving defendant's vehicle; 
a police officer testified that defendant staggered out of 
a bar before defendant entered. defendant's. vehicle; de- 
fendant was.slow to react to the near collision with an- 
other vehicle as defendant was leaving the bar parking 
lot; defendant drove, in reverse into, a dangerous street; 
defendant had fumbling fingers when defendant searched 
for defendant's driver's license, registration and proof of 
insurance; defendant was slow. to,respond. when exiting 
defendant's vehicle; defendant had to brace against. the 
vehicle for balance; defendant performed, poorly on the 
field. sobriety tests; and defendant refused to submit to a 
breath alcohol test, the evidence was sufficient to support 
defendant's conviction of driving while intoxicated. State 
v. Marquez, 2009-NMSC-055; 147 N.M. 386, 223-P.3d.931, 
aff'g 2008-NMOA-133, 145 N.M. 81, 193 P3d 578. 

Where defendant weaved out of defendant's driving 
lane, nearly colliding with another vehicle; defendant's 
breath alcohol content test showed that there was alco- 
hol in defendant's system; defendant admitted drinking 
beer; the arresting officer noticed an odor of alcohol on 
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defendant; and defendant failed some field sobriety: tests, 
the evidence was sufficient to convict the defendant of 
violation of Subsection A of Section. 66-8-102 NMSA 1978. 
State v. Pickett, 2009-NMCA-077, 146 N.M. 655, 213 P.38d 
805, cert. denied, 2009-NMCERT-006, 146 N. un 738, 215 
P. 3d 42. 

Sufficient evidence, — Where io fannckanst was stopped 
for an unilluminated license plate, the officer smelled an 
odor of ‘alcohol emanating from defendant, defendant ad- 
mitted that he had been drinking for two hours while pre- 
paring and eating dinner before driving his vehicle, defen- 
dant failed his’ field sobriety tests, defendant's eyes were 
bloodshot and watery, defendant had slurred speech and 
defendant's expert-witness testified regarding the alcohol 
time response curve, defendant's per se DWI conviction, 
based in part on a 0.08 BAC result one hour and six min- 
utes after defendant's arrest, was supported by substan- 
tial evidence, State v. Day, 2008-NMSC-007, 143 N.M. 359, 
176:P.3d 1091. 

Since there was evidence that defendant, while 
driving fast at night without lights, veered into the 
lane of an oncoming car, had an opened can of beer on the 
floorboard under the steering wheel, had smell of alcohol 
on his breath and spoke as if affected by the alcohol, had 
.075% blood alcohol and .086% urine alcohol content; had 
imbibed -five or six beers during the day, had taken some 
heroin, and morphine content of the blood was ,15 micro- 
grams per milliliter while morphine content of the urine 
was:.45 micrograms per milliliter, there was substantial 
evidence that defendant was driving the car while under 
the influence of either intoxicating liquor, or a narcotic 
drug, or both. State» v,, Dutchover, 1973-NMCA-052,. 85 
N.M. 72, 509 P.2d 264: 

Since officer testified that he smelled alcohol on 
defendant's breath, that the defendant staggered when 
he walked, had difficulty in dialing the telephone, talked 
with difficulty and in the opinion of the officer was un- 
der the influence of alcohol when: arrested, is ‘substantial 
evidence to support the conviction of driving "under the 
influence." City of Portales v. Shiplett, 1960-NMSC- 095,67 
N.M. 308, 855 P.2d 126. 

Aggravated DWI; — When marginal! blood alcohol test 
results from a test administered one hour. and twenty-two 
minutes after driving, and without corroborating evidence 
to substantiate that defendant was actually driving with 
a blood alcohol count of 0.16 or greater, a conviction for 
per se aggravated DWI will be reversed, State. v. Notah- 
Hunter, .2005-NMCA-074, 137..N.M. 597, 113 P.3d 867, 
cert. denied, 2005-NMCERT-006, 137 N.M. 766, 115 P.3d 
229, 

DWI conviction, affirmed. — Where defendant 
smelled of alcohol, had-slurred speech, admitted to drink- 
ing alcohol, failed field sobriety tests, and was’ speeding 
while driving down the middle of the road, sufficient 
evidence existed to find defendant guilty of the lesser 
included offense of driving while intoxicated in violation 
of Subsection A-of this section, State, v. Notah-Hunter, 

-2005-NMCA-074, 137 N.M..597, 113 P.8d.867, cert. denied, 
2005-NMCERT-006, 137 N.M. 766, 115 P.3d 229. 

Nexus between test results and earlier behavior. 
— Defendant's conviction for a per se violation of the driv- 
ing while intoxicated statute was affirmed where corrobo- 
rating evidence established a nexus between his breath 
alcohol, concentration test results and his’ behavior one 
hour and 31 minutes earlier at the time of driving. State v, 
Martinez, 2002-NMCA-043, 132 N.M.,101, 45 P.3d hy cert. 
denied, 132.N.M. 198, 46 P.3d 100. 

Evidence supporting finding. of driving: ‘while 
intoxicated, — Defendant's conviction of driving while 
intoxicated. was supported by substantial circumstantial 
evidence, where he admitted to the investigating officer 
that he had been drinking "all night", admitted leaving a 
liquor store and driving into a rail, and the level of alcohol 
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found in his blood could reasonably lead the jury to in- 
fer that he had been drinking for several hours. State v. 
Greyeyes, 1987-NMCA-022, 105. N.M. 549, 7384 :P.2d 789, 
cert, denied, 105 N.M. 521, 734 P.2d 761; State v. Luna, 
1980-NMSC-009, 93 N.M. 773, 606 P.2d 183. 

Evidence sufficient to show driving under the 
influence, — There was sufficient evidence to show that 
the defendant was driving his vehicle under the influence 
of intoxicating liquor as required by subsection A: defen- 
dant's breath smelled strongly of alcohol; his eyes were 
bloodshot and watery; his speech was slurred; he admit- 
ted having recently consumed alcohol; he failed three field 
sobriety tests; he tested at .10% for blood alcohol content; 
and in the officer's opinion, the defendant was intoxicated. 
The defendant's: argument that he failed the field sobri- 
ety tests due to impairment from back problems goes to 
the weight and effect placed on that evidence by the fact 
finder. Moreover, the evidence of intoxication was obtained 
39 minutes after the: defendant was. stopped, inferring 
that the defendant was under the influence of alcohol at 
the time he was in control of the vehicle. State v. Scussel, 
1994-NMCA-018, 117 N.M. 241, 871 P.2d'5, cert. denied, 
117 N.M. 216, 870 P.2d 763. 

Evidence regarding defendant's appedrance! slurred 
speech, and a strong order of alcohol, as well as’ defen- 
dant's admission of having drunk a few beers and his re- 
fusal to submit to a chemical test for blood alcohol level 
was sufficient for a reasonable jury to conclude, beyond a 
reasonable doubt, that defendant's driving was likely im- 
paired, and that he was guilty of DWI ‘State v. Caudillo, 
2003-NMCA-042, 183 .N.M. 468, 64 P.3d 495. 

Evidence sufficient to support inference of driv- 
ing while intoxicated. — Where officers found a defen- 
dant passed out in his vehicle in a parking lot of a store 
that does not sell alcohol at 10:30 a.m., the defendant: ap- 
peared intoxicated,/and the officers did not report seeing 
alcohol containers in or around the defendant's vehicle, 
these facts:could support.a reasonable inference that the 
defendant drove tothe parking lot while he was intoxi- 
cated. State v. Gomez, 2008-NMSC-012, 133 N.M. 763, 70 
P.3d: 753, 

Sufficient evidence of past driving while im- 
paired. — In defendant's trial for driving while under 
the influence of intoxicating liquor, where the evidence 
included testimony of two witnesses from the scene who 
testified to seeing defendant in the driver's side of the ve- 
hicle and operating the:vehicle immediately after the ini- 
tial crash and testimony that immediately after the crash 
defendant looked like he had been drinking, testimony 
from the officer that he detected a strong odor of alco- 
holon defendant's breath, that defendant admitted that 
he had consumed “a few beers”, and that during the field 
sobriety tests, defendant swayed on the spot while stand- 
ing, stepped out. of position to maintain balance, used his 
arms for balance, and performed the tasks contrary to the 
instructions given, and evidence that defendant's: blood 
alcohol content after a twenty-minute deprivation period 
was .12, there was'sufficient evidence to support defen- 
dant's conviction for DWI based on past driving while 
impaired. Town of Taos v. Wisbiony, 2017-NMCA- n66, cert. 
denied, 

Aggravated DWI based « on past driving. — In.a 
prosecution for aggravated DWI, where there were. no 
witnesses who personally observed defendant: driving, 
there was sufficient evidence to support an inference that 
defendant had actually driven the vehicle based on the 
evidence presented at trial establishing that the arrest- 
ing officer reached defendant's vehicle about five minutes 
after receiving a dispatch call alerting him that there was 
a pickup truck stuck in the median that was trying to 
back into traffic, that the officer observed that defendant's 
vehicle was stuck in the median, the vehicle was on, and 
the hazard lights were on, that defendant was alone, that 
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the officer observed defendant exit from the driver's seat, 
and that defendant stated that he was coming from Al- 
buquerque and was going to El Paso; the state presented 
sufficient evidence to support a conviction for DWI based 
on past driving. State v. Alvarez, 2018-NMCA-006, cert. 
denied. 

Sufficient evidence of driving under the influence 
of marijuana. — Where defendant was charged with ag- 
gravated driving while under the influence of intoxicating 
liquor or drugs, there was sufficient evidence to support 
defendant's conviction where the state established evi- 
dence that the arresting officer observed that defendant 
could not maintain his lane of traffic, swerving multiple 
times onto the right shoulder and then to the left grazing 
the concrete lane divider, that after the traffic stop, the of- 
ficer smelled burnt marijuana emitting from defendant's 
vehicle, that defendant produced a marijuana’ pipe from 
his vehicle and gave it to the officer, that defendant ad- 
mitted to the officer that he had smoked marijuana, that 
defendant failed several field sobriety tests, and that de- 
fendant refused to submit to a blood test. State v. Storey, 
2018-NMCA-009, cert. denied. 

Evidence supported finding that defendant was 
under the influence at time of accident. State v. Cope- 
land, 1986-NMCA-083, 105 N.M. 27, 727 P.2d 1342, cert. 
denied, 104 N.M. 702, 726 P.2d 856. - 

Substantial evidence to support conviction de- 
spite alleged inaccuracy of breath machine. — De- 
spite the defendant's argument that breath machines 
generally are only accurate to plus or minus 10%, there 
was: substantial evidence - including a test result of 
.1538% and the testimony of the arresting officer - to‘sup- 
port a conviction. State v. Watkins, 1986-NMCA-080, 104 
N.M. 561, 724 P.2d 769, cert. dismissed, 104 N.M. 522, 
724 P.2d 2381. 

Sufficient evidence to support convictions for 
DWI. — Where defendant argued that uncertainty inher- 
ent to all systems of forensic measurement renders his 
breath alcohol test (BAT) results insufficiently reliable to 
support his convictions for per se DWI and driving while 
impaired to the slightest degree, evidence that defen- 
dant's BAT resulted in two readings of 0.08, when viewed 
in the light most favorable to the guilty verdict, was suffi- 
cient to support defendant's convictions. State v. Montoya; 
State v. Yap, 2016-NMCA-079, cert. denied. 

Sufficient evidence to support conviction for DWI 
despite evidence that breath machine was not cer- 
tified. — Where defendant, in his trial for driving while 
under the influence of intoxicating liquor or drugs, argued 
that the reliability of the breath machine used to test his 
breath alcohol level was unreliable because the state labo- 
ratory division of the department of health (SLD) had no 
current year information available regarding proficiency 
tests conducted on the breath machine used to test defen- 
dant's breath, evidence that defendant's breath alcohol 
test resulted in a reading of 0.10, when viewed in the light 
most favorable to the verdict, was sufficient to support 
defendant's conviction for per se DWI, notwithstanding 
defendant's attack on the reliability of the breath testing 
machine. State v. Hall, 2016-NMCA-080, 

Evidence supporting finding of driving while in- 
toxicated. — Substantial evidence supported defendant's 
conviction for driving while intoxicated despite consider- 
ation of the duress defense. State v. Rios, 1999-NMCA-069, 
127 N.M. 334, 980 P.2d 1068, cert. denied, 127 N.M. 390, 
981 P.2d 1208. 


IX. SENTENCING, 


Retroactive application of change of credit for 
time served would be unconstitutional. — Where, in 
2004, defendant pleaded guilty to a fourth-degree aggra- 
vated DWI; in 2007, defendant was arrested for another 
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DWI in violation of the 2004 probation conditions; in 2004, 
Section 66-8-102 NMSA 1978 gave defendant full credit 
for time served on probation; and in 2007, the statute 
gave defendant no credit for time served on probation, | 
the 2007 no-credit. statutory amendment did not apply 
to defendant's probation revocation for the 2004 offense 
because the retroactive application ofthe 2007 no-credit 
version of Section 66-8-102 NMSA 1978 to defendant for 
the 2004 offense would increase the punishment’ allow- 
able for the 2004 offense which would violate the ex post 
facto clauses of the United States and New Mexico consti- 
tutions, State v. Ordunez, 2012-NMSC-024, 283 P.3d 282, 
rev'g 2010-NMCA-095, 148 N.M. 620, 241 P.3d 621. 

Failure to impose mandatory sentence. — Where 
defendant was sentenced for a second offense of driving 
under the influence of intoxicating liquor or drugs; the 
metropolitan court sentenced defendant to incarceration, 
but failed to impose the mandatory requirement that de- 
fendant serve community hours and pay a fine, neither 
the district court nor the metropolitan court had author- 
ity to impose an additional period of incarceration or to 
impose new penalties after defendant completed the origi- 
nal sentence. State v. Padilla;:2011-NMCA-029, 150 N.M. 
844, 258 P.3d 1136. 

Prior convictions. — All prior DWI offenses which 
could be used*to ‘enhance a defendant's DWI sentence 
must be proved by the state at the sentencing hearing. 
State v. Diaz, 2007-NMCA-026, 141 N.M, 223, 153 P.3d 57, 

Right to challenge validity of prior convictions. 
— A defendant has a right, during a séntence enhance- 
ment proceeding, to challenge a prior conviction by guilty 
plea for lack of subject matter jurisdiction, State v. Nash, 
2007-NMCA-141, 142 N.M. 754, 170 P.3d 633. 

Offender not subject to both felony DWI provi- 
sion and habitual offender statute. — Defendants 
convicted of the offense of felony DWI under Subsection 
G are not subject.to sentence enhancement under both 
the felony DWI provision and the habitual offender pro- 
vision, Section 31-18-17 NMSA 1978. State v. Anaya, 
1997-NMSC-010, 123 N.M..14, 933 P.2d 223; State'v, Gon- 
zales, 1997-NMSC-050, 124 N.M. 171, 947 P.2d 128, 

Offender not subject to both felony DWI provision 
and aggravation statute. — The maximum sentence for 
felony DWI under Subsection G cannot be enhanced by 
the aggravation provisions of Section 31-18-15.1 NMSA 
1978, State v. Coyazo, 2001-NMCA-018, 130.N.M. 428, 25 
P.3d 267; cert. denied, 180 N.M. 254, 23 P.3d 929. 

Use of prior uncounseled convictions to enhance 
sentence. — A prior uncounseled misdemeanor’ DWI 
conviction that did not result in a sentence of imprison- 
ment could be used for enhancement under this section, 
and such use did not violate the New Mexico Constitution. 
State v. Woodruff, 1997-NMSC-061, 124 N.M. 388, 951 
P.2d 605; State v. Aragon, 1997-NMSC-062, 124 N.M. 399, 
951 P.2d 616; State v. Hosteen, 1997-NMSC-063, 124 N.M. 
402, 951 P.2d 619, Diba 

Immunity from future enhancements of sentenc- 
ing. — Absent a showing that defendant's plea of guilty or 
no contest to a charge of DWI was expressly conditioned 
upon a promise that his conviction would not be used in 
the future to aggravate subsequent DWI sentences, he is 
not entitled to a claim of immunity from future enhance- 
ment of subsequently committed DWI offenses. State ‘v. 
Gaede, 2000-NMCA-004, 128 N.M. 559, 994 P.2d 1177, 
cert. denied, 128 N.M. 688, 997 P.2d 820. 

Presentence confinement credits. — Trial court 
must award presentence confinement credit to first-time 
offenders and has discretionary authority to grant presen- 
tence confinement credit, for a defendant who has been 
convicted ofa second or third offense of driving under the 
influence. State v. Calvert, 2003-NMCA-028, 133 N.M. 281, 
62 P.3d 372, cert. denied, 133 N.M. 413, 63 P.3d 516. 
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Effect of municipal ordinance violations, — A per- 
son convicted of violating a municipal ordinance prohibit- 
ing driving while intoxicated can be treated as having a 
prior offense under this section for purposes of sentenc- 
ing a defendant for a second or subsequent conviction. 
However, when the defendant was convicted for three 
prior violations of a municipal ordinance, the mandatory 
jail term for fourth offenders did not necessarily apply, as 
the language is unclear as to whether this section encom- 
passes municipal ordinance convictions. State v. Russell, 
1991-NMCA-128, 113 N.M, 121, 823 P.2d 921. 

Proof of prior convictions. — An order in the form of 
a judge's handwritten notations on a complaint was suf- 
ficient to prove prior convictions for driving while intoxi- 
cated. State v. Sedillo, 2001-NMCA-001, 130 N.M. 98, 18 
P.3d 1051, cert. quashed, 131 N.M. 221, 34 P.3d 610. 

Validity of prior DWI guilty pleas. — Where the 
state met its burden of showing that defendant, volun- 
tarily signed waivers of his right to counsel at the time of 
guilty pleas resulting in prior DWI convictions, the court 
did not err in relying on those convictions to enhance de- 
fendant's DWI conviction from a misdemeanor to a felony. 
State v. Gonzales, 1997-NMSC-050, 124 .N.M. 171, 947 
P.2d 128. 

Use of out-of-state conviction to enhance pen- 
_alty. — The phrase "under this section" does not in- 
clude within its: purview out-of-state convictions; there- 
fore, only those valid prior DWI convictions obtained 
in New Mexico courts may be considered for purposes 
of criminal enhancement penalties. State v. Nelson, 
1996-NMCA-012, 121 N.M. 301, 910 P.2d 935, super- 
seded by statute, State v. Lewis, 2008-NMCA-070, 144 
N.M..156, 184 P.3d 1050. 

Presentence confinement credit for multiple of- 
fenders. — Because the legislature provides in this 
section that, for a first DWI offender, time .spent in jail 
prior to conviction is to be credited against the offender's 
sentence, the legislature's silence as to second and third 
offenses implies'an intent to afford courts discretion to 
grant credit to second and third offenders. State v. Marti- 
nez, 1998-NMSC-023, 126 N.M. 39, 966 P.2d 747. 

Suspending or deferring impoundment of ve- 
hicle. — Magistrate court had the discretion to suspend 
or defer the impoundment of the defendant's vehicle after 
his conviction of a second offense of driving under the in- 
fluence. State v. Barber, 1989-NMCA-058, 108 N.M. 709, 
778 P.2d 456. 

Presentence confinement credit not allowed for 
voluntary inpatient program. — Presentence confine- 
ment credit against a felony DWI jail sentence may not 
be given for time spent in an inpatient alcohol treatment 
program, where the state did not require defendant's 
participation in the program and exercised no control 
over him while he was in the program. State v. Clah, 
1997-NMCA-091, 124 N.M. 6, 946 P.2d 210, cert. denied, 
123 N.M. 626, 944 P.2d 274. ‘ 

Presentence confinement credit for in-patient 
alcohol treatment can only be applied to a defendant's 
sentence of alcohol treatment and not a jail sentence. 
State v. Martinez, 1998-NMSC-023, 126 N.M. 39, 966 P.2d 
747. 

Offset of time spent in post-traumatic unit after 
sentencing. — In sentencing for felony DWI, the trial 
court had discretion to allow an offset for the postsentence 
time defendant spent in a post-traumatic stress unit at 
a veteran's hospital, so long as it did not impinge on the 
mandatory portion of the sentence required by Subsec- 
tion G, State v. Clah, 1997-NMCA-091, 124 N.M. 6, 946 
P.2d 210, cert. denied, 123 N.M. 626, 944 P.2d 274, 

For purposes of DWI sentencing, proof beyond a 
reasonable doubt is not required to prove prior DWI 
convictions; a preponderance of the evidence is sufficient. 
State v, Bullcoming, 2008-NMCA-097, 144 N.M. 546, 189 
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P.3d 679; aff'd in part, rev'd in part, 2010 NMSC-007, 147 
N.M. 487, 226 P.3d 1, cert. granted, 131 S, Ct. 62, 177 L.Ed. 
2d 1152, 

Insufficient evidence of prior convictions. — 
Where the state filed an information alleging that de- 
fendant had eight prior convictions for DWI; although 
the document indicated that certified copies of the ab- 
stracts of record or judgments and sentences associated 
with the prior convictions were attached as exhibits, the 
exhibits were never filed; the state presented a copy of a 
prior judgment and sentence which was filed in the same 
judicial district and which reflected that the court had 
previously determined that defendant had admitted to 
at least six prior convictions for DWI as a part of a plea 
agreement; the state asked the court to take judicial no- 
tice of its own records; and the court took judicial notice 
that the court had found that defendant had at least six 
prior DWI convictions, the state failed to make a prima 
facie showing of any prior DWI convictions. State v. Lopez, 
2009-NMCA-127, 147 N.M. 364, 223 P.3d 361, cert. denied, 
2009-NMCERT-010, 147 N.M. 452, 224 P.3d 1257. 

Offenses included in a plea agreement. — A plea 
agreement that includes two separate DWI offenses, 
which are later combined in one judgment and sentence 
should be considered as two DWI convictions for purpose 
of sentencing. State v, Yazzie, 2009-NMCA-040, 146 N.M. 
115, 207 P.3d 349, cert. denied, 2009-NMCERT-003, 146 
N.M. 6038, 213 P.3d.507. 

This section requires that equivalent out-of- 
state convictions be used to enhance a defendant's 
sentence for repeated DWI convictions. State v. Lewis, 
2008-NMCA-070, 144.N.M, 156, 184 .P.3d 1050, cert. de- 
nied, 2008-NMCERT-004, 144 N.M. 47, 183 P.3d.932. 

Test for equivalent statutes. — To determine whether 
two statues are equivalent for purposes)of using an out- 
of-state conviction to enhance a defendant's sentence for 
repeated DWI convictions, the focus is on whether the 
elements of the statutes are equivalent as to the degree 
of impairment prohibited by the statutes. State v. Lewis, 
2008-NMCA-070, 144 N.M. 156, 184 P.3d 1050, cert. de- 
nied, 2008-NMCERT-004, 144 N.M: 47, 183 P.3d 932. 

Penalties for repeat offenders. — The legisla- 
ture clearly intended to:amend and increase the penal- 
ties for repeat offenders in this section. State v. Smith, 
2004-NMSC-032, 136 N.M: 372, 98 P.3d 1022. 

DWI sentencing is plainly governed by this sec- 
tion and not the Criminal Code or Criminal Procedure 
Act. State v. Smith, 2004-NMCA-026, 135 N.M. 162, 85 
P.3d 804; cert: granted, 2004-NMCERT-001, 135 N.M. 160, 
85 P.3d 802, rev'd, 2004-NMSC-032, 136 N.M. 372, 98 P.3d 
1022. . ij 

Electronic monitoring system. — Felony DWI de- 
fendants may be sentenced to a "jail term" in a county de- 
tention center electronic monitoring program, as that pro- 
gram is equivalent to official confinement. State v. Frost, 
2008-NMCA-002, 1383 N.M. 45, 60 P.3d 492, cert. denied, 
133 N.M. 126, 61 P.3d 835. 

Concurrent jurisdiction is that jurisdiction exercised 
by different courts, at the same time, over the same sub- 
ject matter and within the same territory and wherein 
litigants may, in the first instance, report to either court 
indifferently. 1965 Op. Att'y Gen. No. 65-202. 

District and municipal courts can have jurisdic- 
tion over second offense. — District courts, and also 
municipal courts if the charge arises under a municipal 
ordinance, have jurisdiction over second offense of driving 
while intoxicated. 1972 Op. Att'y Gen, No. 72-13: 

Magistrate courts have jurisdiction over second 
or subsequent offenses. — The specific provision of 
this section (relating to magistrate courts having concur- 
rent jurisdiction for first offenses) is no longer required to 
confer jurisdiction on the magistrate courts and it should 
not be read as a bar to magistrate courts' jurisdiction over 
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second or subsequent offenses. eh wee Att'y Gen. No. ‘- 
45. 

Law reviews. — eu comment on Valencia v, Strayer, 
73 N.M. 252, 887 P.2d'456 (1963); Garrett v. Howden, 73 
N.M. 307, 387 P,2d 874 (1963), see 4 Nat: Resources J, 168 
(1964). 

For article, "A Different Kind of Symmetry," see 34 
N.M.L: Rev. 263 (2004). 

For article, "Death in the Deseri A New Look at the 
Involuntary Intoxication Defense in New Mexico," see 32 
N.M.L: Rev, 248 (2002)... 

For article, " 'To Purify the Bar': A Constitutional Ap- 
proach to Non-Professional Misconduct," see 5 Nat, Re- 
sources J, 299 (1965), 

For comment, "Two-Tiered Test for Double Jeopardy 
Analysis in New Mexico," see 10 N.M. bs Rev, 195 (1979- 
80). 

For annual survey of New Mexico inbtel procedure, 
see 16 N.M.L, Rev, 25 (1986), 

For annual survey of New Mexico criminal law and pro- 
cedure, see 19 N.M.L. Rev, 655 (1990). 

Am, Jur. 2d, A.L.R. and C.Ji8. references, —7A'Am. 
Jur. 2d Automobiles and Highway Traffic §§ 296 \to 300, 
302, 308, 305 to 811, 375 to 380, 384. 

Conflict between statutes and local regulations as to 
intoxication of driver, we AL, R. 1212, 64 A.L.R. 993, 147 
A.L.R..622. 

Arrest without haa for drivilig automobile while in- 
toxicated, 42 A\L.R. 1512, 49.A.L.R, 1400, 68 A:L.R. 1374, 
142 A.L.R. 555. 

Constitutionality and effect of statute role to civil 
liability of person driving automobile while under influ- 
ence of liquor, 56 A.L.R. 327. 

Necessity: and’ sufficiency: of ndibiraians for driving 
while intoxicated, 68 A:L.R. 1374. 

Driving while intoxicated as reckless driving, where 
driving while intoxicated is a saan offense, 86 A.L.R. 
1274, 52 A.L.R.2d 1387, 

“Admissibility and weight of biridienind based on scientific 
test for intoxication or: presence of alcohol in system, 127 
A.L.R. 16138, 159'A,LiR) 209. © ' 

Degree or nature of intoxication for purposed of statute 
or ordinance making it a criminal offense: to operate an 
automobile while in’ that condition, 142 A.L.R. 555, 

Admissibility, i in vehicle accident case, of evidence of op- 
posing party's intoxication where litigant's qasesne failed 
to allege such fact, 26 A:L.R.2d 369. 

Admissibility of evidence, showing plaintiff's antecedent 
intemperate habits, in personal injury: motor vehicle ac- 
cident action, 46 A.L.R.2d 103, G4 i 

"Motor vehicle" within law against driving while intoxi- 
cated, 66 A.L.R.2d 1146, 

Intoxication, unconsciousness, or mental incompetency 
of person as affecting his status as guest within automo- 
bile guest statute or similar common-law hts 66 A.L.R.2d 
1319, 

Construction and application of stivtuites creating pre- 
sumption or other. inference of intoxication from:specified 
percentages of alcohol present in system, 16 A.L.R.3d 748. 

Right to trial by jury in criminal prosecution for driving 
while intoxicated or similar offense, 16 A.L.R.3d 1373, : 

Driving while under the influence or when addicted to 
use of drugs as criminal offense; 17 A.L:R.3d 8165. 

Liability based on entrusting automobile to one who is 
intoxicated or known to be excessive ‘user of intoxicants, 
19 A.L.R.3d 1175. 

Application, to operation oho motor vehicle on private 
property, of legislation: making drunken edna acriminal 
offense, 29 A.L. R. 3d bag): 
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‘Admissibility under state law of hospital record relat- 
ing to intoxication or sobriety of patient, 80 A.L.R.3d 456. 


* What constitutes driving, operating or being in control 


of motor vehicle for purposes of driving while intoxicated 
statute or ordinance, 93 A.L.R.3d 7. 

Duty of law enforcement officer to offer siispact chemi- 
cal test under implied consent law, 95 A.L.R.3d 710. 

Evidence of automobile passenger's blood-alcoho! level 
as admissible in support of defense that passenger was 
contributorily negligent or assumed risk of automobile ac- 
cident, 6 A.L.R.4th 1194. 

Reckless driving as lesser’ included offense of driving 
while intoxicated or similar charge, 10 A.L.R.4th 1252. 

Destruction of ampoule ‘used in alcohol breath test as 
warranting suppression of result of test, 19 A.L.R.4th 509. 

Drunk driving: motorist's right to private sobriety test, 
45 A.L.R.4th 11. 

Failure to restrain drunk diivae as ground of Liability of 


‘state or local government unit or officer, 48 A.L.R.4th 320. 


‘Snowmobile operation as DWI or DUI, 56.A.L.R.4th 1092. 

Validity, construction, and ‘application of statutes di- 

rectly proscribing driving with blood-alcohol level in ex- 
cess of established percentage, 59 A.L.R.4th 149. 

Horizontal gaze nystagmus test: use in impaired driv- 
ing prosecution, 60 A.L.R.4th 1129.) 

Social host's liability for injuries incurred by third 
parties as a result of intoxicated guest's negligence, 62 
A.L.R.4th 16. 

Passenger's liability to vehicular accident victim for 
harm caused by intoxicated motor vehicle driver, 64 
A\L.R.4th 272. 

. Driving. while intoxicated: eholge of evils" difémse 
that driving was necessary to protect life or property, 64 
A.L.R.4th 298. 

Cough medicine as "intoxicating liquor" under DUI 
statute, 65 A.L.R.4th 1238. 

Horseback riding or operation of horaesitnavrs vehicle as 
within drunk driving statute, 71 A.L.R.4th 1129; 

Operation of bicycle as within drunk driving statute, 73 
A.L.R.4th 1189. 

Operation of mopeds and ihotorized recreational two-, 
three- and four-wheeled vehicles as within scope of driv- 
ing while intoxicated statutes, 32 A.L.R.5th 659. 

Intoxication of automobile driver as basis for awarding 
punitive damages, 33 A.L.R.5th 303. 

Applicability, to operation of motor vehicle on private 
property, of legislation making drunken driving a criminal 
offense, 52 A.L.R. 5th 655, 

Admissibility of hospital records under: Federal Busi- 


ness Records Act (28 USC § 1732(a)), 9 A\L.R. Fed. 457. 


» Assimilation, under assimilative crimes act (18 U.S.C.A. 
§ 13), of state statutes relating to driving while intoxi- 
cated or under influence of alcohol, 175 A.L.R. Fed. 293. 

.61A C.J.S. Motor Vehicles §§ 625(1),628.: ° « 3 

Denial of accused's request of initial contact-with attor- 
ney ~ drunk driving cases. 109 A.L.R.5th 611.0 | 

Vertical gaze nystagmus test, use in iongeniinde cunning 
prosecution. 117.A.L.R.5th 491. 

Admissibility and sufficiency of axhadinala hit evidence 
in DUI prosecutions. 119. A.L.R 5th. 379. 

Excessiveness or inadequacy of damage awards against 
drunk drivers. 14 A.L:R.6th 263. 

Claim of diabetic reaction or hnbélposiniea as defense 
in prosecution for driving under influence a alcohol or 
drugs. 17 A.L.R.6th 757. 

Validity, construction, and sei pinierae of state " zero tol 
erance” laws relating to underage drinking and driving. 
34.A,L.R.6th 623. 
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66-8-102.1. Guilty pleas; limitations. 


Where the complaint or information alleges a violation of Section 66-8-102 NMSA 1978, any 
plea of guilty thereafter entered in satisfaction of the charges shall include at least a plea of guilty 
to the violation of one of the subsections of Section 66-8-102 NMSA 1978, and no other disposition 
by plea of guilty to any other charge in satisfaction of the charge shall be authorized if the results 
of a test performed pursuant to the Implied Consent Act [66-8-105 NMSA 1978] disclose that the 
blood or breath of the person charged contains an alcohol concentration of: 

A. eight one hundredths or more; or 

B. four one hundredths or more if the person charged i is driving a commercial motor vehicle. 


History: Laws 1982, ch. 102, § 2; 1984, ch. 72, § 4; 
1998, ch. 66, § 8; 2008, ch. 51, § 11; 2008, ch. 90, § 4. 

The 2008 amendment, effective March 28, 2003, added 
the Subsection A designation and added Subsection B. 

Duplicate amendments. — Laws 2003, ch. 51, § 11 and 
Laws 20038, ch. 90, § 4 enacted identical amendments to 66- 


The 1993 amendment, effective January 1, 1994, sub- 
stituted "shall include" for "must include" near the begin- 
ning, inserted "or breath" following “blood", substituted 
the language beginning "an alcohol concentration" for "at 
least ten one hundredths of one percent by weight of alco- 
hol" at the end, and made a minor stylistic change. 


8-102.1 NMSA 1978. The section is set out as amended by 
Laws 2003, ch, 90, § 4. See 12-1-8 NMSA 1978. 


66-8-102.2. Municipal and county ordinances; unlawful alcohol 
concentration level for driving while under the influence of 
intoxicating liquor or drugs. 


No municipal or county ordinance prohibiting driving while under the influence of iat baie 2 
liquor or drugs shall be enacted that provides for an unlawful alcohol concentration level that’ is 
different than the alcohol concentration levels provided in Subsections C and D of Section 66-8- 
102 NMSA 1978. 


History: Laws 1998, ch. 66, § 16. 


66-8-102.3. Imposing a fee; interlock device fund created. 


A, A fee is imposed on a person convicted of driving under the influence of intoxicating liquor 
or drugs in violation of Section 66-8-102 NMSA 1978 or adjudicated‘as a delinquent on the basis 
of Subparagraph (a) of Paragraph (1) of Subsection A of Section 32A-2-3 NMSA 1978 or a person 
whose driver's license is revoked pursuant to the provisions of the Implied Consent Act [66-8-105 
NMSA 1978], in an amount determined by rule of the traffic safety bureau of the department of 
transportation not to exceed one hundred dollars ($100) but not less than fifty dollars ($50.00) 
for each year the person is required to operate only vehicles equipped with an ignition interlock 
device in order to ensure the solvency of the interlock device fund. The fee shall not be imposed on 
an, indigent person. 

B. The "interlock device fund" is created in the state treasury. The fee imposed pursuant to 
Subsection A of this section shall be collected by the motor vehicle division of the taxation and 
revenue department and deposited in the interlock device fund. 

C.. All money in the interlock device fund is appropriated to the traffic safety bureau of the 
department of transportation to cover part of the costs of installing, removing and leasing igni- 
tion interlock devices for indigent people who are required, pursuant to convictions under Sec- 
tion 66-8-102 NMSA ‘1978 or adjudications on the basis of Subparagraph (a) of Paragraph (1) 
of Subsection A of Section 32A-2-3 NMSA 1978 or driver's license revocations pursuant to the 
provisions of the Implied Consent Act or as ‘a condition of parole, to install those devices in their 
vehicles. Provided that money is available in the interlock device fund, the traffic safety bureau 
shall pay, for one vehicle per offender, up to fifty dollars ($50.00) for the cost of installation, 
up to fifty dollars ($50.00) for the cost of removal and up to thirty dollars ($30.00) monthly for 
verified active usage of the interlock device. The traffic safety bureau shall not pay any amount 
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above what an offender would be required to pay for the installation, removal or usage of an 
interlock device. 

D. -Indigency shall be determined by the traffic safety bureau based on proof ss enrollment i in 
one or more of the following types of public assistance: 

(1)' ‘temporary assistance for needy families’ 

(2) general assistance; . 

(3) the supplemental nutritional anbidemnes program, Ass known as food stamps" 

(4) supplemental security income; | 

(5) the federal food distribution program on thdian easerva tions! or: é 
(6) ‘other criteria approved by the traffic safety bureau. 

E. Any balance remaining in the interlock device fund shall not revert to ‘hd erwin fund at 
the end of any fiscal year. 

F. The interlock device fund shall be administered by the traffic safety Hi eeete of the depart- 
ment of transportation. No more than ten percent of the money in the interlock device fund in any 
fiscal year shall be expended by the traffic safety bureau of the department of transportation for 
the purpose of administering the fund. 


devices, imposed a fee on a person adjudicated as a delin- 
quent on the basis of Section 32A-2-3A(1)(a) NMSA 1978, 


History: Laws 2002, ch. 82, § 2; 20038, ch. 92, 


§ 1; 
2005, ch, 269, § 6; 2006, ch. 20, § 1; 2007, ch. 324, § 2; 


2010, ch. 29, § 2. deleted the former provision which specified the fee to 
Cross references, — For Ignition Interlock Ditenome be ten percent of the amount charged on the ignition in- 
Act, see 66-5-501 NMSA 1978. terlock device, added the provision that the fee shall be 
The 2010 amendment, effective July 1, 2010, in Sub- established by rule.of the department in an amount of 
section A, in the first sentence, after ' ‘convicted of driving", not more that $100 and not less than $50 per year, that 
deleted "while" and after "liquor or drugs", deleted "pursu- the fee shall be collected and remitted to the department 
ant to" and added "in violation of"; deleted the former third by the vendor of the ignition interlock device; provided 
and fourth sentences, which provided that the fee imposed in Subsection C that the fund shall be used to cover the 
by Subsection A shall be collected by the vendor of the igni- costs of removing and one half the cost of leasing ignition 
tion interlock device and that the vendor shall remit the fee interlock devices for indigent persons including indigent 
to the traffic safety bureau; in Subsection B, in the second persons who are required to use the devices pursuant 
sentence, after "this section shall be", deleted "distributed to an adjudication on the basis of Section 32A-2-3A(1) 
to the fund by the traffic safety bureau of the department (a) NMSA 1978; deleted the former provision.of Subsec- 
of transportation" and added the remainder of the sentence; tion C that the fund may be used only to cover the cost 
in Subsection C, in the first sentence, after "department of of leasing ignition interlock devices for the initial four 
transportation to cover", added "part of"; after "costs of in- months; and provided in Subsection E.that not more that 
stalling", deleted "and"; and after "removing and", deleted five percent of the fund in any fiscal year shall be ex- 
"one-half of the cost of"; and added the remainder of Sub- ~ pended for administering the fund. 
section C; in Subsection D, in the introductory sentence, af- The 2008 amendment, effective March 28, 2003, in 
ter "determined by the", deleted."court, the parole board or Subsection A, substituted "a person" for "persons" fol- 
a probation and parole officer" and added the remainder of lowing "interlock devices to", inserted "or a person whose 
the sentence, including Paragraphs (1) through (6); and in driver's license is revoked pursuant to the provisions of 
Subsection F, in the second sentence, after "No more than", the Implied Consent Act" following "Section 66-8-102 
deleted "five" and added "ten", + NMSA 1978", inserted "install, service and remove" fol- 
The 2007 amendment, effective June 15, 2007, pro- lowing "charged to lease", substituted "for a person" for 
vided that indigency may be determined by the parole "to a person" following "ignition interlock device", sub- 
board or a probation and parole officer. stituted "Section 66-8-102 NMSA 1978 or whose driver's 
The 2006 amendment, effective March 2,..2006, | license is revoked pursuant to the provisions of the Im- 
changed the administrative authority for the interlock plied Consent Act" for "that section" following "convicted 
device fund from the department of finance and admin- pursuant to"; in Subsection C, inserted "for the initial 
istration to the traffic safety bureau of the department of four months and: removing" preceding “ignition inter- 
transportation and provided in Subsection A that, the fee lock devices", substituted "for indigent" for "to indigent" 
shall not be imposed on an indigent person. following "ignition interlock devices", and inserted "or 
The 2005 amendment, effective June 17, 2005, in driver's license revocations pursuant to the provisions 
Subsection A,'deleted the former ‘provision which im- of the Implied Consent Act" eee ay "Section 66-8-102 
posed a.fee on all persons who provide ignition interlock NMSA 1978", ) 


66-8-102.4. Uniform police reports and procedures for DWI arrests. 


A. The department of public safety, in collaboration with the motor vehicle division of the taxa- 
tion and revenue department and the traffic safety bureau of the department of transportation, 
shall develop and periodically review and update standard arrest reports and procedures to be 
used by law enforcement officers when making an, arrest for a violation,of the provisions of Sec- 
tion 66-8-102 NMSA 1978 or similar municipal or county ordinances, 
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66-8-102.5 CRIMES, PENALTIES AND PROCEDURE 66-8-103 


B. «A law enforcement officer making an:arrest for a violation of the provisions of Section 66-8- 
102 NMSA 1978 or of similar municipal or county ordinances shall use the standard arrest reports 
and procedures developed and approved by the department of public safety in accordance with the 
provisions of Subsection A of this section: 


History: Laws 2005, ch. 269, § 8. art. IV, §. 28, was. effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 269 contained no adjournment of the legislature. 
effective date provision, but, pursuant.to N.M. Const., 


66- 8-102.5. Driving while Marae with ; a minor in the vehicle; 
penalty. 


A. Driving while intoxicated with a minor in the vehicle consists of a person committing a vio- 
lation of Section 66-8-102 NMSA 1978 when a minor is in the vehicle and when the'minor does not 
suffer great bodily harm or death. Whoever commits driving while intoxicated with a minor in the 
vehicle is guilty of a misdemeanor. 

B.A charge for a violation of Subsection A of this section shall be in addition to a charge for the 
violation of Section 66-8-102 NMSA 1978 and shall be punished as a separate offense. 

C. , As used in this section, "minor" means an individual who is younger than thirteen years of age. 


History: Laws 2019, ch. 79, § 1. ‘Effective dates. — Laws 2019, ch. 79, § 2 made Laws 
( 2019, ch. 79, § 2 effective July 1, 2019. 


66-8-103. [Blood-alcohol tests directed by police, judicial or probation 
officer; persons qualified to perform tests; relief from civil 
and criminal liability.] 


Only a physician, licensed professional or practical nurse or laboratory technician or technolo- 
gist employed by a hospital or physician shall withdraw blood from any person in the perfor- 
mance of.a blood-alcohol test. No such physician, nurse, technician or technologist who with- 
draws blood from any person in the performance of a blood-alcohol test that has been directed 
by any police officer, or by’ any judicial or probation officer, shall be held liable in any civil or 
criminal action for assault, battery, false imprisonment or any conduct of any police officer, ex- 
cept for negligencejmor shall any person assisting in the performance of such a test, or any hos- 
pital wherein blood is withdrawn in the performance of'such atest, be subject to civil or criminal 
liability for iuelguen battery, false imprisonment or any conduct of any police officer, except for 
negligence. 


History: 1953 Comp., § 64-22-2.1, enacted by Laws tubes to collect blood and gave the.vacuum tubes to the of- 
1967, ch. 160, § 1; recompiled as 1953 Comp., § 64-8- ficer; and the officer labeled and sealed the vacuum tubes 
103, by. Laws 1978, ch. 35, § 511. and: mailed the form and the blood samples to the state 

ANNOTATI ONS _ laboratory division, the evidence satisfied the state's foun- 


dational burden for admission of the report sufficient to 
withstand defendant's. objection to the admission of the 
report on the ground that the state did not establish the 
propriety of the blood draw and. the qualifications of the 


Purpose of section is two-fold: (1) to insure’ the safety 
and protection of the person being subjected to the test, and 
(2) to insure reliability of the sample. Steere Tank Lines, 


Inc v. Rogers, 1978-NMSC-049, 91 NM. 768, 581 P.2d 456. blood drawer. State v, Nez,:2010-NMCA-092, 148 N.M. 914, 
State satisfied foundational burden of showing 242 P.3d 481; cert. denied, 2010-NMCERT-009, 149 N.M. 
method of drawing blood. — Where a police officer tes- 49, 243 P.3d 753. 


The state met its foundational burden of estab- 
lishing that the blood drawer was qualified. — 
Where defendant was arrested for driving while under 
the influence of intoxicating liquor or drugs, and where 
defendant consented to, a blood test which indicated that 
he had a blood alcohol content of .08, and where defendant 
claimed that the evidence was insufficient to establish his 
blood was drawn by an authorized individual, the district 
court did not abuse its discretion in finding the officer's 
testimony sufficient to satisfy the state's foundational 
burden of establishing that the blood drawer was quali- 
fied where the officer testified that he was present at the 


tified that the officer obtained a search warrant to extract 
defendant's blood; the blood was extracted at a medical 
center by a registered nurse;.a SLD-approved blood collec- 
tion kit was used to extract the blood; the officer observed 
the blood draw; the officer and the nurse signed the com- 
pleted report of blood alcohol analysis that went with the 
collection kit; the nurse wore a uniform and had a medi- 
cal center identification tag which included the nurse's 
picture, name and title; the nurse used the contents of 
the collection kit to draw blood, including a non-alcohol 
based swab; the nurse used the SLD-provided vacuum 
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hospital during the blood draw, that he provided hospital 
staff a blood draw kit approved by the state laboratory 
division, that he ensured the person who drew defendant's 
blood was certified by the hospital to draw blood, and saw 
the blood draw performed by a person he knew was either 
a technician or a certified nurse employed by the hospital. 
State v, Franklin, 2020-NMCA-016. 

Federal claims. — Where a nurse withdrew an ar- 
rested motorist's blood for a blood-alcohol test at the be- 
hest of the ostensibly legal order of a police officer, the 
nurse's actions were not unreasonable and hence not a 
violation of the arrested motorist's Fourth Amendment 
rights, and therefore summary judgment in the nurse's 
favor was appropriate on the arrested motorist's 42 U.S.C. 
§ 1983 claims against her. Marshall v. Columbia Lea Reg'l 
Hosp., 345 F.3d 1157 (10th Cir. 2003), appeal after re- 
mand, 474 F.3d 733 (10th Cir. 2007). 

Blood sample taken from corpse. — Although there 
may have been other techniques available for withdraw- 
ing a blood sample or other fluids which could have been 
tested for alcohol, and nothing in the record indicated that 
the procedure used could have, or did, result in an unreli- 


able blood sample, this section does not apply to a blood: 


sample taken from a corpse by a deputy medical exam- 
iner, Steere Tank Lines, Inc. v. Rogers, 1978-NMSC-049, 91 
N.M. 768, 581 P.2d 456. 

An emergency medical technician is not qualified 
to perform blood draws under the Implied Consent 
Act. — Where defendant was charged with causing great 
bodily harm by vehicle while driving under the influ- 
ence of alcohol and drugs, the district court did not err 
in granting defendant's motion to suppress the results of 
the blood test on the grounds that the emergency medi- 
cal technician (EMT) was not qualified to perform blood 
draws under this section, because the EMT did not satisfy 
any of the categories that are listed as the only ones quali- 
fied to draw blood samples under the: Implied Consent Act. 
State v. Garcia, 2016-NMCA-044, cert. granted. 

"Laboratory technician" construed. — In order for 
a medical professional to qualify as a "laboratory techni- 
cian" for the purposes of performing legal blood: draws, 
the person must be employed by a hospital or physician to 
perform blood draws, trained to perform legal blood draws, 
and have on-the-job experience in doing so. State v. Adams, 
2022-NMSC-008, aff'g 2019-NMCA-043, 447 P.3d 1142. 

EMTs, employed by a hospital or physician and 
who possess proper training and experience in 
drawing blood, are authorized to’ perform legal 
blood draw tests as a "laboratory technician." — 
Where defendant was arrested for driving while under the 
influence of intoxicating liquor or drugs, and where the 
arresting officer, after transporting defendant to the San 
Juan regional medical center, requested that an emer- 
gency department technician, who was also licensed as an 
EMT, draw defendant's blood using a scientific laboratory 
division blood draw kit, and where the defendant moved 
to suppress the test results on the basis that the EMT was 
not qualified to draw blood under this section, the district 
court erred in granting defendant's motion, because EMTs 
who, along with their certification, have the training and 
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experience in the skill of drawing blood to perform legal 
blood draw tests and who are employed by a hospital or 
physician to do so, furthers the purpose of the statute to 
ensure the safety of the patient and the reliability of the 
blood sample, and in this case, the EMT was employed by 
the San Juan regional medical center, one of her duties 
was to perform legal blood-alcohol blood draws at the re- 
quest of law enforcement personnel, was taught how to 
perform blood draws by other nurses and technicians, and 
completed a six-week orientation period during which 
another employee supervised her work. State v. Adams, 
2022-NMSC-008, aff'g 2019-NMCA-043, 447 P.3d 1142. 
"Laboratory technician" defined. — An individual 
qualifies as a laboratory. technician for purposes of this 
section so long as a hospital or physician determined that 
the employee, despite the employee's official title, was 
qualified to perform blood draws in accordance with ac- 
cepted medical standards based on the employee's demon- 
strable skills, training,.and experience. State v. Adams, 
2019-NMCA-043, 447 P.3d 1142, aff'd by 2022-NMSC-008. 
Emergency medical technician qualified as a labo- 


. ratory technician. — Where defendant was arrested for 


driving while intoxicated, and where defendant consented 
to a blood draw pursuant to the Implied Consent Act (Act), 
66-8-105 to 66-8-112 NMSA 1978, which was performed 
by an emergency medical technician (EMT) employed by a 
hospital, the district court abused its discretion in exclud- 
ing the results of defendant's blood test on the basis that 
the EMT who drew defendant's blood was not authorized 
to do so under the Act, because although an EMT license 
alone was not sufficient to qualify the EMT to draw blood 
pursuant to 66-8-108 NMSA 1978, the EMT's additional 
experience and training qualified her to do so as a labora- 
tory technician or a phlebotomist under this section. State 
v, Adams, 2019-NMCA-0438, 447 P.3d 1142, aff'd by 2022- 
NMSC-008. 

Nurse not required to be employed. by hospital or 
physician, — This section does not require that the li- 
censed professional nurse or registered nurse be employed 
by a hospital or physician in order to withdraw blood for 
blood-alcohol tests. The requirement of employment by a 
hospital or physician applies only to "technologists." State 
v. Wiberg, 1988-NMCA-022, 107 N.M. 152, 754 P.2d 529, 
cert. denied, 107 N.M. 106, 753 P.2d 352. 

Technologist need not be licensed. — In enacting 
this section, the legislature did not intend that a technolo- 
gist must be licensed in order to be authorized to with- 
draw blood, since there were no provisions for the licens- 
ing of technologists. State v. Trujillo, 1973-NMCA-076, 85 
N.M. 208, 510 P.2d 1079. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — In- 
toxication from specified percentages of alcohol present in 
system, construction and application of statutes creating 
presumption or other inference, 16 A.L.R.3d 748. 

Duty of law enforcement officer to offer suspect chemi- 
cal test under implied consent law, 95 A.L.R.3d 710. 

Evidence of automobile passenger's blood-alcohol. level 
as admissible in support of defense that passenger was 
contributorily negligent or assumed tials of automobile ac- 
cident, 5.A.L.R.4th 1194. , 


66-8-104. Blood-alcohol tests; police, judicial or probation officer 
| unauthorized to make arrest or direct test except in 
performance of official duties authorized. by law. 


N othing in Sections 66-8-103 or 66-8-104 NMSA 1978 is intended to authorize any police of- 
ficer, or any judicial or probation officer, to make any arrest or to direct the performance of a 
blood-alcohol test, except in the performance of his official duties and as otherwise authorized 


by law. 
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History: 1953 Comp., § 64-8-104, enacted by Laws 
1978, ch. 35, § 512: 


CRIMES, PENALTIES AND PROCEDURE 


66-8-105 


Cross references. — For promulgation and approval 
of methods to test persons operating motor vehicle under 
influence of drugs or alcohol, see 24-1-22 NMSA 1978, 


66-8-105. Implied Consent Act; short title. 
Sections 66-8-105 through 66-8-112 NMSA 1978 may be cited as the "Implied Consent Act." 


History: 1953 Comp., § 64-8-105, enacted by Laws 
1978, ch. 35, § 513. 

Cross references. — For limited driving privilege af- 
ter revocation, see 66-5-35 NMSA 1978. 


ANNOTATIONS 


Implied Consent Act is intended to deter driving 
while intoxicated and to aid in discovering and removing 
the intoxicated driver from the highway. McKay v. Davis, 
1982-NMSC-122, 99 N.M: 29, 653 P.2d 860; State v. Cope- 
land, 1986-NMCA-083, 105 N.M. 27, 727 P.2d 1342, cert. 
denied, 104 N.M. 702, 726 P.2d 856. 

Constitutionality of punishment for refusing to 
submit to a warrantless blood draw under the Im- 
plied Consent Act. — The fourth amendment to the 
United States Constitution does not support an enhanced 
criminal penalty based upon a defendant's refusal to con- 
sent to a blood test for the presence of drugs, and there- 
fore 66-8-102(D)(3) NMSA 1978 is unconstitutional to the 
extent violation of it is predicated.on refusal to consent 
to a blood draw to test for the presence of any drug in the 
defendant's blood, State v. Storey, 2018-NMCA-009, cert. 
denied. 

Subsequent consent rule adopted. — A subsequent 
change of mind can nullify a driver's initial refusal to take 
a blood-alcohol test and thus can cure an initial refusal. 
A driver will be permitted to rescind this initial refusal 
if the driver can prove the five elements of the test, The 
test standard is measured by the driver's reasonable abil- 
ity to comprehend the situation and encourages the driver 
to recant almost immediately, but never after more than 
a matter of minutes. In re Suazo, 1994-NMSC-070, 117 
N.M. 785, 877 P.2d 1088. 

Act does not govern when law enforcement agen- 
cies not involved. — The Implied Consent Act does not 
govern the taking of blood samples when law enforcement 
agencies are not involved. It does not protect against an 
intrusion on the person that is not by, or directed by, a 
law enforcement officer. Nothing in the act suggests any 
legislative antipathy to taking and testing blood samples 
of drivers for purely medical reasons, nor does anything 
in the act indicate that the legislature would consider it 
somehow unfair to use the results of such tests in a pros- 
ecution of the driver. State v, Johnston, 1989-NMCA-063, 
108 N.M. 778, 779 P.2d 556, cert. denied, 108 N.M. 771, 
779 P.2d 549. 

Estoppel and prior license revocation hearing. 
— Where the court reversed the revocation of defen- 
dant's driver's license because the breath test given to 
defendant was not administered pursuant to the provi- 
sions of the Implied Consent Act, the district court did 
not err in deciding the state was not precluded from in- 

‘troducing the breath test results during the subsequent 

criminal proceeding. State v. Bishop, 1992-NMCA-034, 
113 N.M. 732, 832 P.2d 793, cert. denied, 113 N.M. 690, 
831 P.2d 989. 

Permissible search of a person's blood may arise 
from a valid search warrant. —A constitutionally per- 
missible search of a person's blood may arise from an ar- 
rest pursuant to the Implied Consent Act or a valid search 
warrant supported by probable cause. State v. Garnenez, 
2015-NMCA-022, cert. denied, 2015-NMCERT-001. 


Where defendant was charged with vehicular homicide 
and’ DWI following a crash that killed two people, and 
where the officer detected an odor of alcohol on defendant, 
noticed that defendant had a flushed complexion and con- 
fused speech, the officer questioned defendant's ability to 
give consent to a blood draw pursuant to the Implied Con- 
sent Act due to defendant's condition from the injuries and 
the medications in her system; the officer instead obtained 
a search warrant, based on probable cause, to draw defen- 
dant's blood; court of appeals held that where. probable 
cause exists, refusal under the Implied Consent Act is not 
required before an officer may obtain a search warrant for 
a blood test, and that a valid search warrant is a permis- 
sible alternative to proceeding under the Implied Consent 
Act in order to perform a blood draw. State v. Garnenez, 
2015-NMCA-022, cert. denied, 2015-NMCERT-001. 

Implied consent laws can no longer provide that 
a driver impliedly consents to a blood draw. — The 
fourth amendment permits warrantless breath tests in- 
cident to legal arrests because noninvasive breath tests 


only slightly impact a subject's privacy and because the 
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state has an interest in testing breath alcohol content to 
maintain highway safety and deter drunk driving, but 
blood tests bear too heavily on a subject's privacy inter- 
ests to permit the state to seize warrantless samples at 
all DWI stops. Therefore, when a subject does not consent 
to a blood draw, officers must obtain a warrant or estab- 
lish probable cause and exigent circumstances to justify a 
warrantless search. State v. Vargas, 2017-NMSC-029, aff'g 
2017-NMCA-023, 389 P.3d 1080. 

A driver cannot be subjected to criminal penal- 
ties for refusing to submit to a warrantless blood 
draw. — Where defendant consented to provide two 
breath test samples at a DWI checkpoint, but refused 
to submit to a blood test, her conviction for aggravated 
DWI was improper, because blood tests bear too heav- 
ily on a subject's privacy interests to permit the state to 
seize warrantless samples at all DWI stops, and when a 
subject does not consent to such a search, officers must 
obtain a warrant or establish probable cause and exi- 
gent circumstances to justify a warrantless search. State 
v. Vargas, 2017-NMSC-029, aff'g 2017-NMCA-023, 389 
P.3d 1080. 

A defendant may not be held criminally liable 
for refusing to submit to a warrantless blood test 
based on implied consent. — Where defendant was 
charged with aggravated driving while intoxicated, and 
where defendant's DWI charge was aggravated based 
on her refusal of a warrantless blood test, defendant's 
conviction for aggravated DWI was reversed because a 
driver may be deemed to have consented to a warrantless 
blood test under a state implied consent statute, but the 
driver may not be subject to a criminal penalty for refus- 
ing to submit to such a test, and therefore where defen- 
dant was threatened with an unlawful search, her refusal 
to submit to the search cannot be the basis for aggravat- 
ing her DWI sentence, State v. Vargas, 2017-NMCA-023, 
cert, granted. 

District court must assess the voluntariness of 
consent to a blood draw when given in response 
to threats of heightened criminal penalties for re- 
fusal, — Where defendant was charged with driving while 
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under the influence of intoxicating liquor, and where the Law reviews. — For comment, "Implied Consent in 
evidence at trial established that defendant submitted to New Mexico," see 10 Nat. Resources J. 378 (1970). : 
a blood test which indicated that defendant had a blood For note, "Constitutional Law - Criminal Law - Evi- 
alcohol content of .08, and where there was conflicting dence - Admissibility of a Motorist's Refusal to Take a 
evidence at trial whether the arresting officer advised Breath-Alcohol Test: McKay v. Davis," see 14 N.M.L. Rev. 
defendant that his failure to consent could cause defen-. ... 257 .(1984). 

dant to face enhanced criminal penalties, and where the For note, "New Mexico Adopts a pabashene Consent 
district court failed to make a determination whether the Rule for Motorists Who Refuse to Submit to Chemical 
criminal penalty portion of the implied consent advisory Testing: In re Suazo," 25 N.M.L. Rev. 261 (1995). 

was read to defendant prior to his consent, the case was Am, Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
remanded because a trial court must assess the voluntari- Jur, 2d Automobiles and Highway Traffic §§ 305 to 308, 
ness of the consent in light of the totality of the circum- 377, 378. 

stances, including an.improper implied consent. advisory. Duty of law enforcement officer to offer suspect chemi- 
State v. Franklin, 2020-NMCA-016, cal test under implied consent law, 95 A.L.R.3d 710, 


61A C.J.S. Motor Vehicles § 633(2), (8). 


66-8-106. Repealed. 


Repeals. —'Laws 1990, ch. 120, § 45 repealed 66-8-106 provisions of former section, see the 1989 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1978, ch, 35, § 514, relat- NMOneSource.com. For present comparable provisions, 
ing to definition of "director", effective July 1, 1990, For see 66-1-4.4 NMSA 1978. 


66-8-107. Implied consent to submit to chemical test. 


A. .Any person who.operates a motor vehicle within this state’ shall be deemed to have given 
consent, subject to the provisions of the Implied Consent Act [66-8-105 NMSA 1978], to chemical 
tests of his breath or blood or both, approved by the scientific laboratory division of the depart- 
ment of health pursuant to the provisions of Section 24-1-22 NMSA 1978 as determined by a law 
enforcement officer, or for the purpose of determining the drug or alcohol content of his blood if ar- 
rested for any offense arising out of the acts alleged to have been committed while the person was 
driving a motor vehicle while under the influence of an intoxicating liquor or drug. 

B. A test of blood or breath or both, approved by the scientific laboratory division of the depart- 
ment of health pursuant to the provisions of Section 24-1-22 NMSA 1978, shall be administered at 
the direction of a law enforcement officer having reasonable grounds to believe the person to have 
been driving a motor vehicle within this state while under the influence of intoxicating liquor or 
drug. 


History: 1953 Comp., § 64-8-107, enacted by Laws Where defendant was charged with aggravated arte 
1978, ch. 35, § 515; 1979, ch. 71, § 8; 1985, ch. 178, § 3; while under the influence of intoxicating drugs, and where 
1985, ch. 187, § 1; 1993, ch. 66, § 9. defendant's DUI charge was aggravated based on his.re- 

The 1998 amendment, effective January 1, 1994, in- fusal to consent to a warrantless blood test, defendant's 
serted "or both, approved by the scientific laboratory di- conviction for aggravated DUI was reversed because the 
vision of the department of health pursuant to the pro- fourth amendment does not support an enhanced criminal 
visions of Section 24-1-22 NMSA 1978" in Subsections A penalty based upon a defendant's refusal to consent to a 
and B, substituted "alcohol content" for "alcoholic content" blood test for the presence of drugs, and therefore a driver 
in Subsection A, and deleted "any" preceding "drug" at the cannot be criminally punished for his refusal to submit to 
end of Subsection A, a blood test after being arrested on. suspicion of driving 

under the influence of intoxicating liquor or drugs. State v. 
ANNOTATIONS Storey, 2018-NMCA-009, cert. denied. 

Applicability.’ — Subsection A of Section 66-8- Compliance with regulations. — Showing that ma- 
107 NMSA 1978 applies to a sixteen-year-old parson chine had been calibrated within seven days previous to 
who drives a vehicle in New Mexico. State v. Randy J test of defendant was sufficient compliance with regula- 
2011-NMCA-105, 150 N.M. 683, 265 P.3d 734, cert. denied, tion requiring calibration every seven days for admissibil- 
2011- NMCERT-009, 269 P.3d 903. ity purposes. State v, Montoya, 1999-NMCA-001, 126 N.M. 

Constitutionality of punishment for refusing to 562, 972 P.2d 1153. 
submit to a warrantless blood draw under the Im- Termination. of test. — When a subject is willing to 
plied Consent Act. — The fourth amendment to the provide breath samples, it is incumbent upon the officer 
United States constitution does not support an enhanced administering the test to comply with applicable scientific 
criminal penalty based upon a defendant's refusal to con- laboratory division regulations, which require that mul- 
sent to a blood test for the presence of drugs, and there- tiple breath samples be taken unless the test. subject de- 
fore 66-8-102(D)(3) NMSA 1978 is unconstitutional to the clines or is. physically incapable of consent, by continuing 
extent violation of it is predicated on refusal to consent the test to its required conclusion and the inability of the 
to a blood draw to test for the presence of any drug in the subject to blow into the breath test machine is not incapac- 
defendant's blood. State u Storey, 2018-NMCA-009, cert. ity to consent to a test. State v, Ybarra, 2010-NMCA-063, 
Hanted: 148 N.M. 373, 287. P.3d 117. 
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Where defendant consented to take a breath-alcohol 
test; the first sample registered .22 grams of alcohol; de- 
fendant had difficulty giving enough breath on the first 
test; after defendant indicated that defendant had asthma 
and requested the use of an inhaler, the officer was con- 
cerned whether defendant would be able to give a second 
sample; because defendant was in handcuffs, the officer 
held defendant's inhaler for defendant to use; a second 
breath sample resulted in the machine registering an er- 
ror message indicating "Range Exceeded"; the officer de- 
cided to terminate the testing and not to obtain a blood 
draw; there was no evidence that defendant was unable 
to complete a breath test or that:the inhaler had any ef- 
fect on the test machine; and the scientific laboratory di- 
vision regulations required multiple breath samples be 
taken unless the test subject declined or was physically 
incapable of consent, the officer's termination of the test 
was not justified and the results of the first breath sample 
were not admissible. State v. Ybarra, 2010-NMCA-063, 
148 N.M. 373, 237 P.3d 117. 

A defendant is not entitled to Miranda warn- 
ings prior to being advised and tested pursuant to 
the Implied Consent Act. City of Rio Rancho v. Mazzei, 
2010-NMCA-054, 148 N.M. 553, 239 P.3d 149, cert. denied, 
2010-NMCERT-005, 148 N.M. 574, 240 P.3d 1048. 

Implied consent laws can no longer provide that 
a driver impliedly consents to a blood draw. — The 
fourth amendment permits warrantless breath tests in- 
cident to legal arrests because noninvasive breath tests 
only slightly impact a subject's privacy and because the 
state has an interest in testing breath alcohol content to 
maintain highway safety and deter drunk driving, but 
blood tests bear too heavily on a subject's privacy inter- 
ests to permit the state to seize warrantless samples at 
all DWI stops. Therefore, when a subject does not consent 
to a blood draw, officers must obtain a warrant or estab- 
lish probable cause and exigent circumstances to justify a 
warrantless search. State v. Vargas, 2017-NMSC-029, aff'g 
2017-NMCA-023, 389 P.3d 1080. 

A driver cannot be subjected to criminal penal- 
ties for refusing to submit to a warrantless blood 
draw. — Where defendant consented to provide two 
breath test samples at a DWI-checkpoint, but refused to 
submit to a blood test, her conviction for aggravated DWI 
was improper, because blood tests bear too heavily on a 
subject's privacy interests to permit the state to seize war- 
rantless samples at all DWI stops, and when a subject 
does not consent to such a search, officers must obtain a 
warrant or establish probable cause and exigent circum- 
stances to justify a warrantless search. State v. Vargas, 
2017-NMSC-029, aff'g 2017-NMCA-023, 389 P.3d 1080. 

Valid consent. — Where defendant was arrested for 
DWI at a hospital; after defendant's arrest, defendant 
was asked numerous times if defendant would consent to 
a blood draw and defendant refused; and after defendant 
was released from the hospital emergency room, the ar- 
resting officer explained to defendant that if defendant 
did not consent to the blood draw, defendant would be 
charged with aggravated DWI and the consequences of 
a conviction; defendant then consented to a blood draw; 
and defendant was not forcibly tested or coerced to drive 
a vehicle, defendant's consent to the blood draw was vol- 
untary. State v. Slayton, 2009-NMSC-054, 147 N.M. 340, 
223 P.3d 337. 

Use of unsynchronized time devices to determine 
the deprivation period. — Where the arresting officer 
determined the time of the beginning of the deprivation 
period by the computer-aided dispatch system and deter- 
mined the time of the end of the deprivation period by the 
clock on the Intoxilyzer machine; and the arresting officer 
testified that the two time devices were not synchronized 
and that, based on the officer's experience, the time on the 
two devices were very close if not to the same minute, the 
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court did not abuse its discretion in admitting defendant's 
breath-alcohol test results into evidence. State v. Thomp- 
son, 2009-NMCA-076, 146 N.M. 663, 213 P.3d 813, cert. 
denied, 2009-NMCERT-006, 146 N.M. 733, 215 P.3d 42. 

Consent to blood test. — Where police officer advised 
defendant of the Implied Consent Act, defendant asked to 
speak to an attorney, the officer then advised defendant 
that he did not have a right to speak to an attorney un- 
der the Implied Consent Act, and defendant thereafter 
consented to'the blood draw, the court properly concluded 
that defendant did not refuse consent or refuse the blood 
draw. State v. Ross, 2007-NMCA-126, 142 N.M. 597, 168 
P.3d 169, cert. granted, 2007-NMCERT-009, 142 N.M. 715, 
169 P.3d 408. | 

Implied consent violates neither due process nor 
equal protection. — Implied Consent Act (Sections 66- 
8-105 to 66-8-112 NMSA 1978), framed upon the premise 
that when a person obtains a license to operate a motor 
vehicle, he impliedly consents to the sobriety test, violates 
neither ‘due process nor equal protection. In re McCain, 
1973-NMSC-023, 84 N.M. 657, 506 P.2d 1204. 

Double jeopardy does not bar DWI prosecution 
after license revocation. — An administrative driver's 
license revocation under the Implied Consent Act does not 
constitute "punishment" for purposes of the Double Jeop- 
ardy Clause; thus, the state is not barred from prosecut- 
ing an individual for driving under the influence (DWI) 
even though the individual has been subjected to an ad- 
ministrative hearing for driver's license revocation based 
on the same offense, State ex rel. Schwartz v. Kennedy, 
1995-NMSC-069, 120 N.M. 619, 904 P.2d 1044. 

Provisions of Implied Consent Actin essence 
declare that the driver of a motor vehicle in this state 
impliedly consents to a blood alcohol test, when arrested 
for any offense allegedly committed while under the in- 
fluence of intoxicating liquor, which implied consent can- 
not be withdrawn under certain circumstances, and upon 
refusal, no test shall be administered, but the driver's li- 
cense can be revoked. State v. Richerson, 1975-NMCA-027, 
87 N.M. 487, 5385 P.2d 644, cert. denied, 87 N.M. 450, 535 
P.2d 657, 

Subsequent consent rule adopted. — A subsequent 
change of mind can nullify'a driver's initial refusal to take 
a blood-alcohol test and thus can cure an initial refusal. 
A driver will be permitted to rescind this initial refusal 
if the driver can prove the five elements of the test. The 
test standard is measured by the driver's reasonable abil- 
ity to comprehend the situation and encourages the driver 
to recant almost immediately, but never after more than 
a matter of minutes. In re Suazo, 1994-NMSC-070, 117 
N.M. 785, 877 P.2d 1088. - 

Lawful arrest is essential introductory step to im- 
plied consent provisions. Results adduced from sobri- 
ety tests not preceded by such an arrest or by actual con- 
sent are condemned and held to be inadmissible evidence, 
and the trial court erred in not suppressing the results of 
the defendant's blood alcohol test taken without his con- 
sent and while he was not under arrest under the Implied 
Consent Act (Sections 66-8-105 to 66-8-112 NMSA 1978), 
State v. Richerson, 1975-NMCA-027, 87 N.M. 437, 535 P.2d 
644, cert. denied, 87 N.M. 450, 535 P.2d 657. 

In general; the Implied Consent Act requires that in 
order to be tested a suspect must first be placed under 
arrest. An exception to requiring a formal ‘arrest prior to 
administration of’a blood alcohol test is when the defen- 
dant’ is unconscious, State v. Watchman, 1991-NMCA-010, 
111 N.M. 727, 809 P.2d 641, cert. denied, 111 N.M. 529, 
807 P.2d 227, overruled in part on other grounds by State 
v. Hosteen, 1996-NMCA-084, 122 N.M. 228, 923 P.2d 595. 

Refusal to take test. — By failing to submit to a 
breath test requested by the police officer, the defendant's 
actions constituted a refusal under the law, irrespective 
of his offer to take the test on another machine at the 
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police station, Fugere v. State Taxation & Revenue Dep't, 
1995-NMCA-040, 120.N.M. 29, 897 P.2d 216, cert. denied, 
119.N.M. 771, 895 P.2d\671. 

A: motorist cannot refuse to take a ehemaioal test: of 
breath or blood designated by law enforcement merely be- 
cause:he believes such tests are unreliable. Fugere v. State 


Taxation & Revenue Dep't; 1995-NMCA-040, 120 N.M. 29, 


897 P.2d 216, cert, denied, 119.N.M. 771, 895 P.2d 671. 

A motorist does not have a due process right to choose 
the chemical test;administered to him even though he 
believes that the test chosen: by,the-police officer is un- 
reliable.: Fugere'.v. State Taxation & Revenue Dep't, 
1995-NMCA-040, 120.N.M. 29, 897 P.2d 216, cert. denied; 
119 N.M. 771, 895 P.2d 671. 

A defendant may not be held criminally liable 
for refusing to submit to a warrantless blood test 
based on implied consent. — Where defendant was 
charged with aggravated driving while intoxicated, and 
where defendant's DWI charge was aggravated based on 
her refusal.of a warrantless blood test, defendant's convic- 
tion for aggravated DWI was reversed because a driver 
may be, deemed to have consented to a warrantless blood 
test under a state implied consent statute, but the driver 
may not be subject to a ‘criminal penalty for, refusing to 
submit.to such atest, and therefore where defendant was 
threatened with an unlawful search, her refusal to submit 
to the search cannot be the basis for aggravating her DWI 
sentence. State v, Vargas, 2017-NMCA-023, cert. granted. 

Single breath sample may constitute refusal. — 
Driver who provides only one breath sample may be con- 
victed of refusing to comply with the Implied Consent Act 
and the implementing regulations,-which provide for two 
tests. State v. Vaughn, 2005-NMCA-076, 137 N.M. 674, 114 
P.3d 354, cert, denied, 2005-NMCERT-006, 137. N.M. 766, 
115 P.8d 229,, .: 

Testing of unconscious person. — The Implied Con- 
sent Act does. not require a formal, arrest of an,,uncon- 
scious person before the administration of a blood-alcohol 
test. State v. \Wyrostek, 1988-NMCA-107, 108.N,M. 140, 
767 P.2d 379; cert. denied, 108 N.M. 115, 767 P.2d 354, 

Foundation for admitting test results. — Rule 7- 
607 A(2) of the Rules of Criminal Procedure for the Met- 
ropolitan Courts provides for, the. proper foundation to es- 
tablish proper calibration of blood alcohol testing devices; 
its requirements may be met through live testimony, affi- 
davit or certification, or calibration testing records. Brans- 
ford v. State Taxation & Revenue Dep't, 1998-NMCA-077, 
125 N.M. 285, 960. P.2d 827, . 

Admission of breath test results was proper based 
on certification of breath machine. — 
defendant's trial for driving while under the influence of 
intoxicating liquor, defendant claimed. that. evidence | of 
his blood. alcohol content (BAC) was inadmissible because 
plaintiff, the town of Taos, failed to run radio frequency 
interference (RFI) tests for the location of the breath test 
machine and because the solution used to calibrate the 
breath test machine was used at an incorrect tempera- 
ture, the district court did not abuse its discretion in ad- 
mitting defendant's BAC readings, because the town of 
Taos proffered testimony that the breath machine had a 
certification sticker issued by the scientific laboratory di= 
vision of the department of health on it when the test was 
run, that RFI tests were conducted on the breath machine 
one year and five months before defendant's breath test, 
and, based on the evidence that the: wet bath simulator 
used to calibrate the breath machine showed. the target 
temperature, the district court could properly conclude 
that.the simulator solution used to calibrate the breath 
test machine was used at the proper temperature, Town of 
Taos v. Wisdom, 2017-NMCA-066, cert. denied. 
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Proof of test. — The requirement of this section that 
the breathalyzer test be "approved: by the scientific labo- 
ratory division of the department of health pursuant to 
the provisions of Section 24-1-22, NMSA 1978" may be 
satisfied through the arresting officer's testimony regard- 
ing his training, the calibration of the machine, and the 
administration of the test; the state need not indepen- 
dently prove the scientific reliability of the test as part 
of its prima facie case. State v. Onsurez, 2002-NMCA-082, 
132 N.M..485, 51 P.3d 528, cert. denied, 132 N.M, 551, 52 
P.3d 411. 

Proof of certification of machine. — In cases where 
defendant properly preserves the objection, the state must 
show. that the machine used for administering a breath 
test has. been certified by the state laboratories division. 
State v. Onsurez, 2002-NMCA-082; 182 N.M. 485, 51 P.3d 
528, cert. denied, 182 N.M, 551,.52'P.3d 411. 

. Challenge to chemical test. — A motorist. wish- 

ing to challenge the reliability, of a breath or blood test 
or the accuracy of the results of such tests must do so 
at the license revocation hearing within the statutory 
time period. Fugere v. State Taxation & Revenue Dep't, 
1995-NMCA-040, 120 N.M. 29, 897 _P.2d 216; cert. denied, 
119 N.M. 771, 895 P.2d°671. 

Failure to observe defendant for twenty minutes. 
— A breath alcohol test. taken after: the defendant. was 
continuously observed for only fifteen minutes was not ad- 
missible in her criminal case for driving while intoxicated, 
because it did not comply with a department of health reg- 
ulation requiring breath samples to be collected only after 
the subject has-been: under continuous observation for at 
least 20 minutes prior to collection of the first breath sam- 
ple, State v. Gardner, 1998-NMCA-160, 126 N.M, 125, 967 
P,2d 465, cert. denied, 126 N.M. 107, 967 P.2d.447. 

Blood sample taken in violation of statutory right 
must be suppressed. State v, Wilson, 1978-NMCA-073, 92 
N.M..54, 582 P.2d:826, 

City ordinance prohibiting driving while intoxi- 
cated does not conflict with the provisions of the Im- 
plied Consent. Act (Sections 66-8-105: to 66-8-112 NMSA 
1978). City of Hobbs v. Sparks;.19738-NMCA-082, 85,N.M. 
277, 511 P.2d 763, cert. denied, 85 N,M. 265, 511 P.2d 751, 

Multiple testing permitted. — The Implied Consent 
Act, Sections 66-8-105. to'66-8-112 NMSA 1978, permits 
law enforcement officers: who,have reasonable grounds.to 
believe that an arrested person has been driving a motor 
vehicle while under the influence of intoxicating liquor or 
drugs to direct the administration of multiple or different 
tests, However, officers should not administer more than 
one test arbitrarily or without reason. 1991 Op. Att'y Gen. 
No. 91-13, 

A law enforcement oficee may request a blood test from 
a person who has already submitted to a breath test. If 
the person refuses to submit to the additional test, the 
person's. driver's license is subject. to mandatory revoca- 
tion. 1991 Op. Att'y Gen. No. 91-13. 

Law. reviews, —- For comment, "Implied Consent in 
New Mexico," see 10 Nat. Resources J. 378 (1970). 

For, note, "Constitutional Law - Criminal Law - Evi- 
dence - Admissibility of a Motorist's Refusal to Take a 
Breath-Alcohol Test: McKay v..Davis," see 14 N.M.L. Rey. 
257 (1984). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Snow- 
mobile operation as DWI or DUI, 56 A.L.R.4th 1092. 

Challenges to. use. of breath tests for drunk drivers 
based on claim that partition or conversion ratio between 
measured breath alcohol and actual blood alcohol is inac- 
curate, 90. A.L.R.4th 155. 

Driving while intoxicated; subsequent consent. to sobri- 
ety test as affecting initial refusal, 28 A.L.R.5th 459, 
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66-8-108. Consent of person incapable of refusal not withdrawn. 


Any person who is dead, unconscious or otherwise in a condition rendéring him incapable of 
refusal, shall be deemed not to have withdrawn the consent provided by Section 66-8-107 NMSA 
1978, and the test or tests designated by the law enforcement officer may be administered. 


History: 1953 Comp., § 64-8-108, enacted by Laws is, not. discriminatory. State.v. Trujillo, 1973-NMCA-076, 
1978, ch. 35, § 516. ian 85. N.M, 208,510 P.2d 1079. 
Testing of unconscious person. — The Implied Con- 


ANNOTATIONS sent Act does not require a formal arrest of an uncon- 

This section does not deny equal protection of the scious person before the administration of a blood-alcohol 

law, although it classifies certain persons on’ the basis of te&t. State v. Wyrostek, 1988-NMCA-107, 108 N.M...140, 
their condition, the classification has 'a rational basis and 767 P.2d 379, cert. denied, 108 N.M. 115, 767 P.2d 354. 


+f 


66-8-109. Administration of chemical test; payment of costs; additional 
tests. 


A. Only the persons authorized by Section 66-8-103 NMSA 1978 shall withdraw ‘blood from 
any person for the purpose of determining its alcohol or drug content. This limitation does not ap- 
ply to the taking of samples of breath. 

B. The person tested shall be advised by the law aafireeinent officer of the person's'right to be 
given an opportunity to arrange for.a physician, licensed professional or practical nurse or labora- 
tory technician or technologist who is employed by a hospital or physician of his. own choosing to per- 
form a chemical test in addition to any test performed at the direction of a law enforcement officer. 

C. Upon the request of the person tested, full information concerning the test performed at the 
direction of the law enforcement officer shall be made Eigatieiel to him as soon as it is available 
from the person performing the test. 

D. The law enforcement agency represented by the 1a enforcement. officer at whose direction 
the chemical test is performed shall pay for the chemical test. 

‘EK, ‘If a person exercises his right under Subsection B of this section to have a chemical test 
performed upon him by a person of his own choosing, the cost of that test shall.be paid by the law 
enforcement agency represented. by the law enforcement officer at. whose direction a chemical test 
was administered under Section 66-8-107 NMSA 1978. 


_ History: 1953,Comp., § 64-8-109, enacted by Laws person of the arrestee's choosing in order to arrange for a 
1978, ch, 35, § 517; 1993, ch.66,§.10. _ , chemical test,’and police may not unnecessarily hinder or 
The 1993 amendment, effective January,1, 1994, sub; interfere with an arrestee's attempt to exercise the right 
stituted."alcohol or drug, content" for, "alcoholic content" to an additional test. State v. Chakerian, 2018-NMSC-019, 
at the end of the first sentence of Subsection.A, inserted rev'g '2015-NMCA-052,.348 P.3d 1027, 
"be advised by the law enforcement, officer of the person's Where defendant was arrested for DWI, administered 
right to" near the beginning of Subsection B, deleted "or two breath tests by the arresting officer, and | advised of 
tests” following "test" in Subsection C, and made minor his right.to, arrange for.an.independent test of hisblood, 
stylistic changes in Subsections A and E. ait and where-defendant. expressed a desire to,exercise his 
right to an, additional test, and where ‘the officer gave de- 
ANN OTATIONS fendant approximately fifteen minutes with a phone and a 
Reading content of implied: Ay gardeess phone book to seek an) additional test, during which time 
Where officer read to’defendant ‘the contents of an im- defendant wrote down some numbers but chose not to 


make any-phone calls, the officer's actions were sufficient 


lied consent card issued by the New: Mexico ‘Scientific 
ar da A ee rh : : to afford defendant a reasonable opportunity to obtain 


Laboratory Division, which contains, among other state- 


ments, the statement that’ a subject has the:right to an an independent chemical test and the officer did not in 
independent blood alcohol test, the officer informed defen- any way obstruct. defendant from calling anyone. State v. 
dant of his right to an independent test:State v, Duarte, Chakerian, 2018-NMSC-019, rev'g 2015-NMCA-052, 348 
2007-NMCA-012, 140 N.M. 930, 149 P.3d 1027, ° : HBG AOR TS, cas a 
Reasonable opportunity to arrange for an addi- Opportunity to arrange for additional chemical 


test. interpreted. — Subsection B of this section pro- 
vides that a person accused.of DWI who takes the test 
ordered by the arresting officer then has a right in the 
form of an opportunity to arrange for an independent 
blood test to challenge any disparate results; the plain 
meaning of the statute imposes a duty that requires law 
enforcement to meaningfully cooperate with an arrest- 
ee's express desire to arrange for an independent blood 


tional chemical test, — Law enforcement is required 
to provide a reasonable opportunity for an arrestee to ar- 
range for'an additional chemical test by a qualified profes- 
sional in addition'to any test. performed at the direction of 
law enforcement, and to pay for that test if the arrestee 
chooses to have it. At a minimum, law enforcement must 
advise an arrestee of the right to an additional test, the 
arrestee must be provided with the means to contact a 


659 
© 2022 State of New, Mexico. New Mexico Compilation Commission. All rights reserved. 


cS a ee ee eee er er 


66-8-109 


test. State v. Chakerian, 2015-NMCA-052, cert. granted, 
2015-NMCERT-005. 

Where defendant was arrested for DWI, was adminis- 
tered a breath test by the arresting officer, and was ad- 
vised of his right to arrange for an independent test-of his 
blood, and where defendant requested that he be afforded 
that right, the arresting officer's actions in merely giv- 
ing defendant a telephone and a Yellow Pages telephone 
book, without any further assistance in locating a person 
who was authorized to draw blood or test blood for alcohol 
content, were not sufficient to provide an ordinary person 
with the means to reasonably obtain an independent test 
of his or her blood to determine its alcohol content as re- 
quired by 66-8-109(B) NMSA 1978. State v. Chakerian, 
2015-NMCA-052, cert. granted, 2015-NMCERT-005. 

Remedy for violation of statutory right to inde- 
pendent blood test. — The remedy for a violation of a 
driver's right under 66-8-109(B) NMSA 1978 lies in the 
discretion of the trial court, subject to review on appeal 
for an abuse of discretion; a trial court may consider all 
the facts of the case, including whether trial is before a 
jury or the bench, the materiality of the blood test re- 
sults, and prejudice to the defendant. State v. Chakerian, 
2015-NMCA-052, cert. granted, 2015-NMCERT-006. 

Opportunity to arrange for independent chemi- 
cal test does not require law enforcement to trans- 
port person being tested. — Where defendant was 
arrested on suspicion of driving under the influence of 
intoxicating liquor, and at defendant's request for an in- 
dependent chemical test, the arresting officer provided de- 
fendant with a telephone and a telephone directory with 
which defendant arranged for a blood draw from a local 
hospital, the officer's refusal to transport defendant to the 
hospital for the chemical test did not violate defendant's 
rights under 66-8-109(B) NMSA 1978; the Implied Con- 
sent Act does not require a law enforcement officer direct- 
ing chemical testing of a driver arrested on suspicion of 
DWI to transport the driver to another location to receive 
an independent test that the driver has arranged. State v. 
Maxwell, 2016-NMCA-061, cert. granted. 

Accused need not be told of right to additional 
tests. — There is no constitutional reason, either state or 
federal, which confers upon the accused a right to be ex- 
pressly told that he has an opportunity, under this section, 
to have additional tests performed by any qualified person 
of his choosing. State v. Myers, 1975-NMCA-055, N.M. 
16, 536 P.2d 280. 

Neither statutes nor the constitution requires that 
defendant be told that he has the right to an additional 
breath test. City of Farmington v. Joseph,'1978-NMCA-011, 
91 N.M. 414, 575 P.2d 104. 

Officer did not violate the Implied Consent Act by 
failing to arrange for a chemical test when defen- 
dant never asked for an opportunity to arrange for 
an additional blood test. — Where arresting officers 
pulled over ‘defendant's vehicle, administered field sobri- 
ety tests, and placed her under arrest for DWI, and where 
defendant initially declined to take a breath test and re- 
quested a blood test instead but ultimately consented to 
a breath test which measured two samples of defendant's 
breath alcohol content at 0.19 and 0.18, respectively, the 
district court did not err in denying defendant's motion 
to exclude the breath test results on the grounds that the 
officer failed to give her an opportunity to arrange for a 
chemical test in addition to the breath test, because de- 
fendant did not, after submitting to the breath test, ask 
for an opportunity to arrange for an additional blood test. 
State v. Smith, 2019-NMCA-027, cert. denied. 

Omission of "of his own choosing". — Officer's 
recitation of defendant's rights adequately conveyed to 
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defendant the right to independent testing, notwithstand- 
ing the fact that the officer omitted the language "of his 
own choosing" from his recitation of Subsection B. State v. 
Jones, 1998-NMCA-076, 125 N.M. 556, 964 P.2d 117. 

Miranda-type warnings are necessary only in 
situations of either testimonial or communicative 
evidence, and New Mexico has consistently excluded 
physical evidence from the scope of the protection; there- 
fore, it follows that an accused has no constitutional right 
to a warning concerning the consequences of refusing a 
blood test. State v. Myers, 1975-NMCA-055, 88 N.M. 16, 
536 P.2d 280. 

Harmless error. — Although defendant's right to an 
independent test was infringed upon by officer who denied 
him the right to call his physician, the error was harm- 
less, in light of the overwhelming evidence establishing 
defendant's intoxication, including his appearance, odor, 
speech and failing of three field sobriety tests, in addition 
to the fact that defendant's blood-alcohol level of .17 was 
far above the legal limit. State v. Jones, 1998-NMCA-076, 
125 N.M. 556, 964 P.2d 117. 

State test results admissible despite defendant's 
inability to test sample. — Although defendant had no 
opportunity to test the same sample, the results of the 
state's tests were admissible regardless of this fact as the 
record shows neither intent on the part of the state to de- 
stroy evidence nor any negligence by the state since all 
the blood was used in the tests conducted. State v. Myers, 
1975-NMCA-055, 88 N.M. 16, 536 P.2d 280. 

No right to counsel when under custodial arrest 
following testing. — A person issued a citation and 
placed under custodial arrest for driving while under the 
influence of intoxicating liquor does not have a constitu- 
tional right to counsel immediately following a breath al- 
cohol test since it did not amount to initiation of judicial 
criminal proceedings or prosecutorial commitment, nor 
was the period following administration of the test a criti- 
cal stage. State v. Sandoval, 1984-NMCA-0538, 101 N.M. 
399, 683 P.2d 516. 

Substantial evidence supported finding that de- 
fendant did not request a blood test. — Where de- 
fendant was arrested.for driving while intoxicated; the 
arresting officer administered a breath alcohol test; defen- 
dant claimed that the officer refused to allow defendant 
to obtain an independent blood test; the officer testified 
that the officer informed defendant of defendant's right 
to take a breath test’ by reading the Implied Consent 
Act to defendant, that defendant consented to a breath 
test, and that defendant never indicated that defendant 
wanted a second test, the officer's testimony provided sub- 
stantial evidence to support the district court's finding 
that defendant did not request an additional test. State 
v. Anaya, 2012-NMCA-094, 287 P.3d 956, cert. denied, 
2012-NMCERT-007. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Ne- 
cessity and sufficiency of proof that tests. of blood alcohol 
concentration were conducted in conformance with pre- 
scribed methods, 96 A.L.R.8d 745. 

Request for prior administration of additional test as 
constituting refusal to submit to chemical sobriety test 
under implied consent law, 98 A.L.R.3d 572. 

Drunk driving: motorist's right to private sobriety test, 
45 A.L.R.4th 11, 

Authentication of blood sample taken from human body 
for purposes of determining blood alcohol content, 76 
A.L.R.5th 1. 

Authentication of blood sample taken from human body 
for purposes other than determining blood alcohol con- 
tent, 77 A.L.R.5th 201. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


66-8-110 CRIMES, PENALTIES AND PROCEDURE 66-8-110 


66-8-110. Use of tests in criminal actions or civil actions; levels of 
intoxication; mandatory charging. 


A. The results of a test performed pursuant to the Implied Consent Act may be introduced into 
evidence in any civil action or criminal action arising out of the acts alleged to have been commit- 
ted by the person tested for driving a motor vehicle while under the influence of intoxicating liquor 
or drugs. 

B. When the blood or breath of the person tested contains: 

(1) an alcohol concentration of less than four one hundredths, it shall be presumed that 
the person was not under the influence of intoxicating liquor; 
(2) an alcohol concentration of at least four one hundredths but less than eight one hun- 
dredths: dani 
(a) no presumption shall be made that the person either was or was not under the 
influence of intoxicating liquor, unless the person is driving a commercial motor vehicle; and 
(b) the amount of alcohol in the person's blood or breath may be considered with other 
competent evidence in determining whether the person was under the influence of intoxicating 
liquor; or 
(3) an alcohol concentration of four one hundredths or more and the person is driving a 
commercial vehicle, it shall be presumed that the person is under the influence of intoxicating 
liquor. 

C. The arresting officer shall charge the person tested with a violation of Section 66-8-102 

NMSA 1978 when the blood or breath of the person contains an alconel concentration of: 
(1) eight one hundredths or more; or 
(2) four one hundredths or more if the person is driving a deectinerei at motor vehicle, 

D.- When a person is:less than twenty-one years of age and the blood or breath of the person 
contains an alcohol concentration of two one hundredths or more, the person's driving privileges 
shall be revoked pursuant to the provisions of the Implied Consent Act. 

E. Ifthe test performed pursuant to the Implied Consent Act is administered more than three 
hours after the person was driving a vehicle, the test result may be introduced as evidence of the 
-aleohol concentration in the person's blood or breath at the time of the test and the trier of fact 
shall determine what weight to give the test result for the purpose of determining a violation of 
Section 66-8-102 NMSA 1978. 

F. The determination of alcohol concentration shall be aed on the grams of alcohol in one 
hundred milliliters of blood or the grams of alcohol in two hundred ten liters of breath, 

-G. The presumptions in Subsection B of this section do not limit the introduction of other com- 
petent evidence concerning whether the person was under the influence of intoxicating liquor. 

H. Ifa person is convicted of driving a motor vehicle while under the influence of intoxicating 
liquor, the trial judge shall inquire into the past driving record of the person before sentence is 
entered in the matter. 


History: 1953 Comp., § 64-8-110, enacted by Laws set out as amended by Laws 2003, ch. 90, § 5. See 12-1-8 


1978, ch. 35, § 518; 1979, ch. 71, § 9; 1982, ch. 102, § 3; NMSA 1978. 
1983, ch. 76, § 3; 1984, ch. 72, § 5; 1993, ch. 66, § 11; The 1993 amendment, effective January 1, 1994, sub- 
2008, ch. 51, § 12; 2003, ch. 90, § 5; 2007, ch. 322, § 2. stituted "When the blood or breath" for "If the blood" at the 
The 2007 amendment, effective. April 2, 2007, beginning of Subsections B and C; substituted "an alcohol 
amended Paragraph (2) of Subsection B to add "or breath" concentration of five one-hundredths or less" for "five one- 
and added Subsection E providing for tests performed hundredths of one percent or less by weight of alcohol" in 
pursuant to the Implied Consent Act. Subsection B(1); substituted "an alcohol concentration of 
The 2003 amendment, effective March 28, 2003, more than five one-hundredths but less than eight one- 
substituted "less than four one hundredths" for "five hundredths" for "more than five one-hundredths of one 
one-hundredths or less" in Paragraph B(1); substituted percent but less than one tenth of one percent by weight 
"at least four one hundredths" for "more than five one- of alcohol" in the first sentence of Subsection B(2); substi- 
hundredths". in Paragraph B(2); added designations to tuted "an alcohol concentration of eight one-hundredths 
Subparagraphs B(2)(a) and (b); substituted "unless the or more" for "one tenth of one percent or more by weight 
person is driving a commercial motor vehicle; and" for of alcohol" in Subsection C; deleted former Subsection 
"However" at the end of Subparagraph B(2)(a); added D, which read "The percent by weight of alcohol shall be 
Paragraph B(3); and rewrote Subsection C. based on the grams of alcohol in one hundred cubic cen- 
Laws 2003, ch. 51, § 12 and Laws 2003, ch. 90, § 5 en- timeters of blood"; inserted present Subsections D and 
acted identical amendments to this section. The section is E; redesignated former Subsections E and F as present 
661 


© 2022 State of (New Mexico. New Mexico Compilation Commission. All rights reserved. 


66-8-111 


Subsections F and G; and made a minor stylistic change 
in Subsection B, 


ANNOTATIONS 


Blood samples taken more than two hours after 
arrest are admissible. — Subsection E of Section 66-8- 
110 NMSA 1978, which provides that the results of blood 
tests administered under the Implied Consent Act more 
than three hours after a person was driving a vehicle 
may be received in evidence, supercedes Scientific Labo- 
ratory Division Regulation 7.33.2.12(A)(2). NMAC, which 
requires blood samples to be collected within two hours of 
arrest. State v. Bowden, 2010-NMCA-070, 148 N.M. 850, 
242 P.3d.417, cert. denied, 2010-NMCERT-006, 148 N.M. 
582, 241 P.3d 180. 

Where a blood sample was drawn more than two 


hours after defendant was arrested, the results of the © 


blood test: were admissible as. evidence under Subsec- 
tion. E of Section 66-8-110 NMSA 1978. State v. Bowden, 
2010-NMCA-070, 148 N.M, 850, 242 P.3d 417, cert. denied, 
2010- NMCERT-006, 148 N.M: 582, 241 P.3d 180, 

Blood test taken more than three hours after the 
collision did not lack a foundation. — Where defen- 
dant was charged with homicide by vehicle (driving while 
under the influence of drugs), causing great bodily injury 
(driving while under the influence of drugs), possession 
of. drug paraphernalia, and possession of marijuana. fol- 
lowing a car collision in which defendant was the driver 


and where defendant's passenger was killed, and where \~ 


a test of defendant's blood revealed the presence of THC, 


the principle psychoactive constituent of marijuana, and . 


where defendant argued that. his blood test results were 
improperly admitted at his trial because SLD regulations 
provide that the initial blood samples should be collected 


within three hours of arrest, and his blood was collected |. 


approximately four hours after the collision, the district 


court did not err in admitting defendant's blood test re-' 


sults, because SLD's regulation establishes a preference 
for blood tests to be administered within a time-frame that 
permits a statutory presumption of impairment while still 
allowing blood tests for alcohol or drugs to be adminis- 
tered outside of this time-frame and to be given appropri- 
ate weight under the factual circumstances of each case. 
State v. Martinez, 2020-NMCA-043, cert. denied. 

State need only show compliance With regula- 
tions that are, accuracy-ensuring, — Where defen- 
dant was charged with homicide by vehicle (driving while 
under the influence of drugs), causing great bodily injury 
(driving while under the influence of drugs), possession 
of drug paraphernalia, and possession of marijuana fol- 
lowing a car collision in which defendant was the driver 
and where defendant's passenger was killed, and where 
a test of defendant's blood revealed the presence of THC, 
the principle psychoactive constituent of marijuana, and 
where defendant argued au his blood test ein were 
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improperly admitted at his trial, claiming that the blood 
test kit that was used to test his blood was not a scien- 
tific laboratory division (SLD) approved blood collection 
kit because the nurse that drew defendant's blood did 
not use the needle provided in the test’ kit, the district 
court did not err in finding that the use of the substitute 
needle was not a basis upon which to exclude defendant's 
blood test results, because there was no evidence that the 
needle included in the SLD-approved blood draw kit was 


-accuracy-ensuring. State v, Martinez, 2020-NMCA-043, 


cert. denied. 
State must make provisions for preservation of 
blood sample. — Ifthe state is going to use as evidence 


_the results of a blood alcohol test, it must make provisions 


for preservation of the blood sample so that if a timely 
request is made for retesting by the defendant, the sample 
taken is available. State v. Lovato, 1980-NMCA-126, 94 
N.M..780, 617 P.2d 169. 

Blood alcohol percentage material to state' s con- 
viction for vehicular homicide. — Where the state's 
conviction for vehicular homicide is based primarily upon 
defendant's driving under the influence of intoxicating li- 
quor, his blood alcohol percentage is clearly material to 


his guilt or innocence. State v. Lovato, 1980-NMCA-126, 


94 N.M.'780, 617 P.2d 169. 

‘Coroners' reports not released on demand, — This 
section does not require the state highway department to 
release copies of coroners' reports on blood-alcohol tests 


‘upon demand notwithstanding the provisions of Sec- 


tion 24-11-6 NMSA 1978. 1971 Op. Att'y Gen. No. 71-42. 
Law reviews. — For comment, "Implied Consent in 
New Mexico," see 10 Nat. Resources J. 378 (1970). 
Am, Jur. 2d, A.L.R. and C.J.S. references. — Con- 
struction and application of statutes creating presump- 
tion or other inference of intoxication from specific per- 


‘ centages of alcohol present in system, 16 A.L.R.3d 748. 


Necessity and sufficiency of proof that tests of blood al- 
cohol concentration were conducted in conformance. with 
prescribed methods, 96 A.L.R.3d 745, 

Evidence. of automobile passenger's blood-alcohol! level 
as admissible in support of defense that: passenger was 
contributorily negligent or assumed risk of automobile ac- 
cident, 5 A.L.R.4th 1194. 

Destruction of ampoule used in alcohol breath test as 
warranting suppressionof result of test, 19 A.L.R.4th 509. 

Validity, construction, and application of statutes di- 
rectly proscribing driving with blood-alcohol level in ex- 
cess of established percentage, 59. A.L.R.4th 149. 

Challenges to use of breath tests for drunk drivers 
based on claim that partition or conversion ratio between 
measured breath alcohol and actual blood alcohol 1 is inac- 
curate, 90 A.L.R.4th 155. ta! 

Authentication of blood sample taken for ay body 
for purposes. of determining blood alcohol content, 76 
A.L.R.5th 1. Qs. “ 


66-8- 111, Refusal to aubinit to chemical tests; dedting: grounds f for 
revocation of license or privilege to drive. 


A. If a person under arrest for violation of an offense enumerated in the Motor Vehiéle Code 
[66-1-1 NMSA 1978] refuses upon request of a law enforcement officer to submit to chemical tests 
designated by the law enforcement agency. as provided in Section 66-8-107 NMSA 1978, none shall 
be administered except when a municipal judge, magistrate or district judge issues a search war- 
rant authorizing chemical tests as provided in Section 66-8-107 NMSA 1978 upon finding in a law 
enforcement officer's written affidavit that there is probable cause to believe that the person has 
driven a motor vehicle while under the influence of alcohol or a controlled substance, thereby caus- 
ing the death or great bodily injury of another person, or there is probable cause to believe that the 
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person has committed a felony while under the influence of alcohol or a controlled substance and 
that. chemical tests as provided in Section 66-8-107 NMSA 1978 will produce material evidence in 
a felony prosecution. 

B. The department, upon receipt of a statement signed under penalty of perjury from:a law en- 
forcement officer stating the officer's reasonable grounds to believe the arrested person had been 
driving a motor vehicle within this state while under the influence of intoxicating liquor or drugs 
and that, upon request, the person refused to submit to a chemical test after being advised that 
failure to submit could result in revocation of the person's privilege to drive, shall revoke the per- 
son's New Mexico driver's license or any nonresident operating privilege for a period of one year or 
until all conditions for license reinstatement are met, whichever is later. 

C. The department, upon receipt of a statement signed under penalty of perjury from a law en- 
forcement officer stating the officer's reasonable grounds to believe the arrested person had been 
driving a motor vehicle within this state while under the influence of intoxicating liquor and that 
the person submitted to chemical testing pursuant to Section 66-8-107 NMSA 1978 and the test 
results indicated an alcohol concentration in the person's blood or breath of eight one hundredths 
or more if the person is twenty-one years of age or older, four one hundredths or more if the person 
is driving a commercial motor vehicle or two one hundredths or more if the person is less than 
twenty-one years of age, shall revoke the person's license or permit to drive or his nonresident 
operating privilege for a period of: 

(1) six months or until all conditions for license reinstatement are met, whichever i is later, 
if the person is twenty-one years of age or older; 

(2) one year or until all conditions for license reinstatement are met, whichever is later, if 
the person was less than twenty-one years of age at the time of the arrest, _ notwithstanding any’ 
provision of the Children's Code [32A-1-1NMSA 1978]; or 

(3) one year or until all conditions for license reinstatement are met, whichever is later, if 
the person has previously had his license revoked pursuant to the provisions of this section, not- 
withstanding the provisions of Paragraph (1) of this subsection. 

D. The determination of alcohol concentration shall be based on the grams of alcohol:in one 
hundred milliliters of blood or the grams of alcohol in two hundred ten liters of breath. 

K. If the person subject to the revocation provisions of this section is a resident or will become 
a resident within one year and is without a license to operate a motor vehicle in this state, the de- 
partment shall deny the issuance of a license to him for the appropriate period of time as provided 
in Subsections B.and C of this section. 

F. A statement signed by a law enforcement officer, pursuant to the provisions of Subsection B 
or C.of this section, shall be sworn to by the officer or shall contain a declaration substantially to 
the effect: "I hereby declare under penalty of perjury that the information given in this statement 
is true and correct to the best of my knowledge." The statement may be signed and submitted 
electronically in a manner and form approved by the department. A law enforcement officer who 
signs a statement, knowing that the statement is untrue,in any material issue or matter, is guilty 
of perjury as provided in Section 66-5-38 NMSA 1978. 


History: 1953 Comp., § 64-8-111, enacted by Laws signed and submitted electronically in a manner and form 
1978, ch. 35, § 519; 1979, ch. 71, § 10; 1979, ch. 73, $1; approved by the department. 
1984, ch. 72, § 6; 1985, ch. 178, § 4; 1985, ch. 187, § 2; The 2003 amendment, effective March 28, 2003, in 
1991, ch. 245, § 3; 1993, ch. 66, § 12;.2003, ch. 51, § 13; Subsection C, substituted "in the person's blood or breath 
2003, ch. 90, § 6; 2005, ch. 269, § 7. of eight one hundredths or more" for "of eight one hun- 
Cross references. — For mandatory revocation of dredths or more in the person's blood or breath" following 
driver's license, see 66-5-29 NMSA 1978, "an alcohol concentration"; inserted "four.one hundredths 
The 2005 amendment, effective June 17, 2005, or more if the person is driving a commercial motor ve- 
changed the period of revocation in Subsection C(1) from hicle or" for "or an alcohol concentration of" following "age 
ninety days to six months; changed the period of revoca- or older", and deleted ® in the person's blood or breath" pre- 
tion in Subsection C(2) from six months to one year if the ceding ' ‘if the person", 
person was twenty-one years of age at the time of the ar- Duplicate amendments. — Laws 2003, ch. 51, § 13 
rest; deleted in Subsection C(2), the former provision that and Laws 20038, ch. 90, § 6 enacted identical amendments 
the person had not previously has his license revoked to this section. The section was set out as amended by 
pursuant to the provisions of this section; deleted the for- Laws 2003, ch. 90, § 6. See 12-1-8 NMSA 1978. 
mer reference to the Children's Code in Subsection C(3); The 1993 amendment, effective January 1, 1994, sub- 
and, provided in Subsection F that the statement may be stituted "tests" for "test" in the section heading; substituted 
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"twenty-one years" for “eighteen years" in, four places in 
Subsection C; inserted "or until all conditions. for license 
reinstatement are met, whichever is later" in Paragraphs 
(1), (2) and (8) of Subsection C; substituted "an alcohol con- 
centration of eight one-hundredths or more" for "one-tenth 
of one percent or more by weight of alcohol" and "an alcohol 
concentration of two one-hundredths or more" for "five one- 
hundredths of one percent or more by weight of alcohol", 


MOTOR VEHICLES 


and inserted "or breath" in the introductory paragraph of... 


Subsection C; inserted "the provisions of Paragraph (1) or 
(2) of this subsection or" in Subsection C(3); inserted pres- 
ent Subsection D; redesignated former Subsection D as 
present Subsection E; and added Subsection F. 

The 1991 amendment, effective October 1, 1991, sub- 
stituted "department" for "director" in Subsections B, C 
and D; deleted "is less than eighteen years‘of age and" 
following "person" in Paragraph (3) in Subsection C; and 
made minor stylistic changes in Subsections B and C. 


ANNOTATIONS 


Constitutionality of Implied Consent Act. — The 
Implied Consent Act. is not rendered unconstitutional in 
the civil context just because a refusal to take a breath 
test under the Act may be used as an element of the 
criminal offense of aggravated driving while intoxi- 
cated. (DWI), Marez v. State Taxation & Revenue. Dep't, 
1995-NMCA-080, 119 N.M. 598, 893 P.2d 494. 

Constitutionality of punishment for refusing to 
submit to a warrantless blood draw under the Im- 
plied Consent. Act. — The. fourth amendment to the 
United States constitution does not support an enhanced 
criminal penalty based upon a defendant's refusal to con- 


* draw. — 


sent to a blood test for the presence of drugs, and there- » 


fore 66-8-102(D)(3) NMSA 1978 is unconstitutional to the 
extent violation of it is predicated on refusal to consent 
to a blood draw to test for the presence of any drug in the 
defendant's: blood. State v. Storey, 2018-NMCA-009, cert. 
denied. 

Where defendant was gharaed with ageravated driving 
while under the influence of intoxicating drugs, and where 
defendant's DUI charge was aggravated based on his re- 
fusal to consent to a warrantless. blood test,.defendant's 
conviction for aggravated DUI was reversed because the 
fourth amendment does not support an enhanced criminal 
penalty based upon a defendant's refusal to consent to a 
blood test for the presence of drugs, and therefore'a driver 
cannot be criminally punished for his refusal to submit, to 
a-blood test after being arrested’ on suspicion of driving 
under the influence of intoxicating liquor or drugs. State v, 
Storey, 2018-NMCA-009, cert. denied. 

Retroactive application of decision in Birchfield 
v. North Dakota relating to sanctions for refusing 
to submit to warrantless blood tests. — The rule an- 
nounced in Birchfield v, North Dakota, 1386 S.Ct. 2160 
(2016), which held that a person who is arrested for DWI 
may not be punished for refusing to consent to or submit 
to a blood test under an implied consent law unless the of- 
ficer either obtains a warrant or proves probable cause to 
require the blood test in addition to exigent circumstances, 
may be applied retroactively, because a new rule may be 
applied retroactively when it is a substantive rule that al- 
ters the range of conduct or the class of persons that the 
law punishes, and Birchfield bars criminal sanctions pre- 
viously imposed upon a subject for refusing to submit to 
warrantless blood tests. State v. Vargas, 2017-NMSC- 029, 
aff'g 2017-NMCA-023, 389 P.3d 1080. 

Implied consent laws can no longer provide that 
a driver impliedly consents to a blood draw. — The 
fourth amendment permits warrantless breath tests in- 
cident to legal arrests because noninvasive breath tests 
only slightly impact a subject's privacy and because the 
state has an interest in testing breath alcohol content to 
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maintain highway safety and deter drunk driving, but 
blood tests bear too heavily on a subject's privacy inter- 
ests to permit the state to seize warrantless samples at 
all DWI stops. Therefore, when a subject does not consent 


to,a blood draw, officers must obtain a-warrant or estab- 


lish probable cause and exigent circumstances to justify a 
warrantless search. State v. Vargas, 2017-NMSC-029, offs 
2017-NMCA-023, 389 P.3d 1080. 

A driver cannot be subjected to criminal penal- 
ties for refusing to submit to a warrantless blood 
Where defendant consented to provide two 
breath test samples at a DWI checkpoint, but refused to 
submit to a blood test, her conviction for aggravated DWI 
was improper, because blood tests bear too heavily on a 
subject's privacy interests to permit the state to seize war- 
rantless samples at all DWI stops, and when a subject 
does not consent to such a search, officers must obtain a 
warrant or establish probable cause and exigent circum- 
stances to justify a warrantless search. State v. Vargas, 
2017-NMSC-029, aff'g 2017-NMCA-023, 389 P.3d 1080. 

No constitutional right to refuse test. — Because 
there is no constitutional right to refuse to take a chemi- 
cal test, the introduction of and comment on a refusal to 
take such a test does not violate the United States consti- 
tution. McKay v. Davis, 1982-NMSC-122, 99 N. M. 29, 653 
P.2d 860. 

Right is merely not to be forcibly tested. — The 
right granted by the legislature in Subsection A is merely 
the right, not to be forcibly tested after manifesting re- 
fusal. McKay v. Davis, 1982-NMSC-122, 99 N.M, 29, 653 
P.2d 860. 

Implied Consent Act does not limit the number of 
permissible tests to one, or any other number, State v. 
Copeland, 1986-NMCA-083, 105 N.M. 27, 727 P.2d 1342, 


‘cert. denied, 104 N.M. 702, 726 P.2d 856. 


Sworn statement required. — The statutory require- 
ment of a sworn statement is mandatory and jurisdic- 
tional, Stephens v, State Transp. Dep't, 1987- NMCA-095, 
106 N.M. 198, 740 P.2d 1182. 

Grounds for revocation. — The Implied Consent Act 
requires that:a driver's. license shall be revoked when a 
driver is arrested in this state for an offense enumerated 
in the Motor Vehicle Code, NMSA 1978, Sections 66-1-1 to 
66-8-137,1, the arresting officer has reasonable grounds 
to believe the driver was driving under the influence, and 
the driver. refuses to take a breath or blood test after the 


‘driver has been advised of the consequences of refusal.. 


This language includes arrests for driving under the influ- 
ence contrary to Section 66-8-102, as well as.other viola- 
tions of the Motor Vehicle Code. Cordova v, Mulholland, 
1988-NMCA-070, 107 N.M. 659, 763 P.2d 368, cert. denied, 
107 N.M: 546, 761 P.2d 424. 

Execution of the statement. — An officer's failure 
to properly execute the statement, that is, having the 
statement either notarized or signed under the penalty 
of perjury, divested the division of jurisdiction to revoke 
the defendant's driver's license, The requirement that the 
officer's statement be under penalty of perjury is manda- 
tory rather than directory. State Transp. Dep't v. Herman, 
1987-NMCA-086, 106 .N.M. 138; 740 P.2d 132. 

Blood sample taken in violation of'statutory right 
must be suppressed. State v. Wilson, 1978-NMCA-073, 
92 N.M. 54, 582 P.2d 826. 

Officer need only have kelavorikble grounds to be- 
lieve driver intoxicated. — Section requires only that 
an officer have reasonable grounds to believe the arrested 
person had been driving or was in actual physical control of 
a motor vehicle within the state while under the influence 
of intoxicating liquor and arresting officer had reasonable 
grounds to believe that defendant was ‘driving while un- 
der the influence of intoxicating liquor where he smelled 
liquor on her person, she was not walking correctly, and 
she drove her car into a pump on an open driveway of a 
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service station. In re McCain; 1973-NMSC-023, 84:N.M. 
657, 506 P.2d 1204. 

Affidavit for search warrant. — An officer's affidavit, 
stating that the defendant's driving history showed there 
was sufficient evidence to charge him for a "fourth offense 
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or subsequent DWI"; established probable cause that the - 


defendant had committed a felony while under the influ- 
ence of alcohol. State v. Duquette, 2000-NMCA-006, 128 
N.M. 530, 994 P.2d 776, overruled by State v, Williamson, 
2009-NMSC- 039, 146 N:M. 488, 212 P.3d 376, 

DWI can be the underlying felony offense for which 
there must be probable cause to justify a search warrant 
under Subsection A. State v. Duquette, 2000-NMCA-006, 
128 N.M. 530, 994 P.2d 776, overruled by State v, William: 
son, 2009-NMSC-039, 146 NM, 488, 212 P.3d 376. 

Defendant's refusal to take a chemical test is not re- 
quired in order to obtain a search warrant under Sub- 
section A. State v. Duquette, 2000-NMCA-006, 128 N.M. 
530, 994, P.2d 776, overruled by State v. Williamson, 
2009-NMSC- 039, 146 N.M, 488, 212 P.3d 376. 

Requirements for search warrant not met. — 
Where evidence demonstrated that an arrested motorist 
had not caused death or great bodily injury, or even an ac- 
cident, and was guilty of, at most, a first offense of driving 
under the influence of a controlled substance and posses- 
sion of less than eight ounces of marijuana, both misde- 
meanors, no search warrant could lawfully have been ob- 
tained to compel a test of the motorist's blood. Marshall v. 
Columbia Lea Reg'l Hosp., 345 F.3d 1157 (10th Cir. 2003) 
appeal after remand 474 F. 3d 733 (10th Cir, 2007): 

Exigent circumstances, where warrant not ob- 
tainable. — Under circumstances where a search war- 
rant could not lawfully be obtained to compel a test of a 
motorist's blood, a warrantless search could not be jus- 
tified on the basis of exigent circumstances. Marshall v. 
Columbia Lea Reg'l Hosp., 345 F.8d 1157 (10th Cir. 2003) 
appeal after remand 474 F’ 3d 733 (10th Cir. 2007). 

State's interest limited. — New Mexico statutes 
clearly signal the state's limited interest in coerced test- 
ing of the blood of a motorist charged with a petty misde- 
meanor. Marshall v. Columbia Lea Reg'l Hosp,, 345 F.3d 
1157 (10th Cir, 2003) appeal after remand 474 F 3d 733 
(10th Cir. 2007). 

Statement signed under. penalty of perjury. — 
An officer was subject: to the penalties under 66-5-38 
NMSA 1978 when he signed a statement seeking to re- 
voke driving privileges. Consequently, the statement was 
signed under the penalty of perjury and thus met the 
requirement of this section. State Transp, Dep't vw. Yazzie, 
1991-NMCA-098, 112 N.M. 615, 817 P.ad' A257, cert. de- 
nied, 112 N.M. 499, 816 P.2d 1121. 

Acquittal of criminal charge does fst affect pro- 
vision's operation. — Defendant's acquittal ofthe crime 
of driving while intoxicated’ in no way affected the pro- 
ceeding to revoke her driver's license for refusing to sub- 
mit to a test for determining alcohol content of her blood 
as such proceeding was entirely separate and distinct 
from the proceeding to determine her guilt or innocence 
as to the crime for which she was arrested. In re McCain, 
19738-NMSC-023, 84 N.M. 657, 506 P.2d 1204, 

Instruction of right of refusal not required. — 
There is nothing in,N,M. Const., art. II, §§ 14 and 15, or 
in the law or decisions which gives an accused the legal 
right to.an instruction that he has. a right to refuse to take 
a blood alcohol test administered. by private individuals 
prior to arrest. State v. Fields, 1964-NMSC-230, 74 N,M, 
559, 395 P.2d 908. 

Subsequent. consent rule adopted. — A subsequent 
change of mind can nullify a driver's initial refusal to take 
a blood-alcohol test:and thus can cure an. initial refusal. 
A driver will be permitted to rescind this initial refusal if 
the driver can prove the five elements of the test. The test 
standard is measured by the driver's reasonable ability 
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to comprehend the situation and encourages the driver 
to recant almost immediately, but never after more than 
a matter of minutes. In re Suazo, 1994-NMSC-070, 117 
N.M. 785, 877 P.2d 1088. 

Subsequent consent may cure a prior refusal 
to be tested, unless the delay would materially affect 


_the test results or prove substantially inconvenient for 


law enforcement officers to administer, State v. Suazo, 
1993-NMCA-039, 117 N.M. 794, 877 P.2d 1097, aff'd in 
part, 1994-NMSC-070, 117 N.M..785, 877 P.2d 1088. 
Evidence of refusal may be excluded in prosecu- 
tion for driving while intoxicated. — In a prosecution 
for driving while intoxicated contrary to Section 66-8-102 
NMSA 1978,'a driver's refusal to take a blood alcohol test 
is not a relevant circumstance to establish consciousness 
of guilt. Thus a trial court may exclude evidence of the 
refusal as irrelevant. State v. Chavez, 1981-NMCA-060, 96 
N.M. 313, 629 P.2d 1242) cert. denied; 96 N.M. 543, 632 


-P.2d.1181. 


Record supported Sancti officer's conclusion 
that a driver refused to submit to a breath test, despite 
his claim of being unable, because of a painful injury to his 
foot, to blow up the balloon sufficiently to enable the ar- 
resting officer to complete the test. State Dep't of Transp. 
uv. Romero, 1987-NMCA-151, 106 N.M. 657, 748 P.2d 30. 

DMV not bound by "first offense" adjudication in 
district court. — District. court judgment treating de- 
fendant's DWI conviction as a first offense "for all lawful 
purposes" is not binding on the division of motor vehicles 
in a license revocation proceeding under Subsection C(3) 
of this section. Medrow v. State Taxation & Revenue Dep't, 
1998-NMCA-173, 126 N.M. 332, 968 .P.2d 1195, 

Revocation periods overlap and are not truly con- 
secutive or concurrent. — In most cases suspension or 
revocation periods for conviction of driving while under 
influence and for refusing to submit to a chemical test 
will at least partially overlap. But the one-year period of 
revocation in each instance begins to run from the date 
of & certain event. Thus, the suspension periods are not 
consecutive in the usual sense; they'are not to be added 
together to make a total of two years. ihe Op. Att'y Gen. 
No. 72-01. 

If driver refuses blood test after gabinitting to 
breath test, the driver's license of the person who refuses 
a blood test after submitting to a breath test is subject to 
mandatory revocation. 1991 Op. Att'y Gen. No. 91-13. 

Law. reviews. — For comment, "Implied Consent in 
New Mexico," see 10 Nat. Resources J. 378 (1970). 

For article, "Survey of New: Mexico Law, 1979-80: Crimi- 
nal Law and Procedure," see’11 N.M.L. Rev. 85 (1981). : 

For article, "Survey of New Mexico Law, 1982-83: Evi- 
dence," see 14.N.M.L: Rev. 161 (1984). 

For note, "Constitutional Law - Criminal Law. - Evi- 
dence - Admissibility of a Motorist's Refusal to Take a 
Breath-Alcohol Test; McKay v. Davis; "see 14 N.M.L. Rev. 
257 (1984), 

For 1984-88 survey of New Rains administrative law, 
19 N.M.L. Rev. 575 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur, 2d Automobiles and a Traffic §§ 122 to 124, 
181. 

Request before’ submitting ‘to chemical sobéiety test 
to communicate with counsel ‘as refusal to take test, 97 
A.L.R.3d 852, 

Request for prior aieniigaeitiecs of additional test as 
constituting refusal to submit to chemical sobriety test 
under implied consent law, 98 A.L.R.3d 572. 

Admissibility in criminal case of blood. alcohol test 
where blood was taken despite defendant's objection or 
refusal to submit to test, 14 A.L.R.4th 690. 

‘Sufficiency: of showing of physical inability to take 
tests for driving while intoxicated to justify refusal, 68 
A.L.R.4th 776. 
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Driving while intoxicated: subsequent consent to sobri- Mental incapacity as justifying refusal to submit to 
ety test as affecting initial refusal, 28 A.L.R.5th 459. tests for driving while intoxicated, 76 A.L.R.5th 597. 
60 C.J.S. Motor Vehicles § 164.16. 


66-8-111.1. Law enforcement officer agent for department; written 
notice of revocation and right to hearing. 


A. On behalf of the department, a law enforcement officer requesting a chemical test or direct- 
ing the administration of a chemical test pursuant to Section 66-8-107 NMSA 1978 shall serve im- 
mediate written notice of revocation and of right to a hearing before the administrative hearings 
office pursuant to the Implied Consent Act on a person who: 

(1) refuses to permit chemical testing; or 
(2) submits to a chemical test the results of which indicate an areahel concentration in the 
person's blood or breath of: 
(a) eight one hundredths or more if the person is twenty-one years of age or older; 
(b) four one hundredths or more if the person is driving a commercial motor vehicle; 
or 
(c) two one hundredths or more if the person is less than twenty-one years of age. 

B. The written notice of revocation and of a right to a hearing served on the driver shall be a 
temporary. license valid. for twenty days or, if the driver requests a hearing pursuant to Section 66- 
8-112 NMSA 1978, valid until the date the administrative hearings office issues the order follow- 
ing that hearing; provided that a written notice of revocation and right to a hearing shall not be a 
temporary license for a driver without any otherwise valid driving privileges in this state. 

C. The law enforcement officer shall send to the department the eas statement required 
pursuant to Section 66-8-111 NMSA 1978. 


History: 1978 Comp., § 66-8-111.1, enacted by Laws following "an alcohol concentration", deleted "in the per- 
1984, ch. 72, § 7;.1985, ch. 178, § 5; 1985, ch. 187, § 3; son's blood or breath" following "one hundredths or more", 
1991, ch. 245, § 4; 1993, ch. 66, § 18; 2008, ch. 51, § 14; substituted "four one hundredths or more if the person is 


2003, ch. 90, § 7; 2015, ch. 78, § 34; 2019, ch. 167, § 18. driving a commercial motor vehicle or two one hundredths 
The 2019 amendment, effective October 1, 2019, or more" for "or an alcohol concentration of two one hun- 
clarified certain language related to written notice of dredths or more in the person's blood or breath" following 
revocation and right to a hearing; added new subsec- "age or older", and substituted "a temporary license shall 
tion designations "A," through "C."; in Subsection A, not" for "no temporary license shall" following "hearing; 
added new paragraph. designations, "(1)" and "(2)", in provided that". 
Paragraph A(2), added subparagraph designations "(a)" The 1993 amendment, effective January 1, 1994, sub- 
through "(c)"; in Subsection B, added "The written", af- stituted the language beginning "an alcohol concentration 
ter "notice of revocation", deleted "the law enforcement of ten one-hundredths or more” for "one-tenth of one per- 
officer shall take the license or permit of the driver, if cent or more by weight of alcohol in the person's blood if 
any, and issue a" and added "and of a right to a hearing the person is eighteen years of age or older or five one- 
served on the driver shall be a", after "provided that a", hundredths of one percent or more by weight of alcohol in 
added "written notice of revocation and right to a hear- the person 's blood if the person is less than eighteen years 
ing shall not be a", after "temporary license", deleted of age" at the end of the first sentence. 
"shall not be issued to" and added "for", after "driver The 1991 amendment, effective October 1, 1991, sub- 
without", deleted "a valid license or permit" and added stituted "department" for "division" in the section heading 
"any otherwise valid driving privileges in this state."; and for "director" in the first and final sentences and, in 
and in Subsection C, after "shall. send", deleted "the per- the second sentence, substituted "twenty days" for "thirty 
son's driver's license", and after "department", deleted days" and inserted "or, if the driver request a hearing pur- 
"along with", suant to Section 66-8-112 NMSA 1978, valid until the date 
The 2015 amendment, effective July 1, 2015, provides the department issues the order following that hearing". 
for law enforcement: officers to serve immediate written ) : 
notice of revocation and of right to a hearing before the ANNOTATIONS 


administrative hearings office on a person who refuses to 
permit chemical testing, pursuant to the Implied Consent 
Act, or on a person who,submits to a chemical test the 
results of which indicate a certain level of alcohol in the 
blood or breath; after "notice of revocation and of right to 


Notice of revocation did not violate due pro- 
cess. — An English language notice of an administra- 
tive license revocation hearing which has been personally 
served upon a person arrested for driving while intoxi- 
cated satisfies federal due process even if the person does 


a hearing", added "before the administrative hearings of- not read English. Maso v. N.M. Taxation & Revenue Dep't 
fice pursuant to the Implied Consent Act", and after "valid 2004-NMSC-028. 136 N.M. 161. 96 P3d 286. ; 
until the date.the", deleted "department" and added "ad- Am, Jur, 2d, ATR and CS veterenves? ©) Sur. 
ministrative hearings office", fielerioy OF nut : ine 

‘ : y of notice and hearing before revocation or suspen- 

The 2008 amendment, effective March 28, 2003, in the sion of motor vehicle driver's license, 60 A.L.R.8d 427. 
first sentence, inserted "in the person's blood or breath" 60 C.J.8. Motor Vehicles § 164.9. 
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66-8-112. Revocation of license or privilege to drive; notice; effective 
date; hearing; hearing costs; review. 


A. The effective date of revocation pursuant to Section 66-8-111 NMSA 1978 is twenty days af- 
ter notice of revocation or, if the person whose driver's license or privilege to drive is being revoked 
or denied requests a, hearing pursuant to the Administrative Hearings Office Act [Chapter 7, Ar- 
ticle 1B NMSA 1978], the date that the administrative hearings office issues the order following 
that hearing. The date of notice of revocation is; 

.» (1). the date the law enforcement officer serves written notice of revocation and of right to 
a hearing pursuant to Section 66-8-111.1 NMSA 1978; or 

(2) in the‘event the results of a chemical test cannot be obtained Beaksanatels the date 
notice of revocation is served by mail by the department. This notice of revocation and of right to a 
hearing shall be sent by certified mail and shall be deemed to have been served on the date borne 
by the return receipt showing delivery, refusal of the addressee to accept delivery or attempted 
delivery of the notice at the address obtained by the arresting law enforcement officer or on file 
with the department. 

B. Within ten days after receipt of notice of rENReOtER pursuant to Subsection A of this sec- 
tion, a person whose license or privilege to drive is revoked or denied or the person's agent may 
request a hearing. The hearing request shall be made in writing and shall be accompanied by a 
payment of twenty-five dollars ($25.00) or a sworn statement of indigency on a form provided by 
the department. A standard for indigency shall be established pursuant to rules adopted by the 
department. Failure to‘request a hearing within ten days shall result in forfeiture of the person's 
right toa hearing. Any person less than eighteen years of age who fails to request a hearing within 
ten days shall have notice of revocation sent to the person's parent, guardian or custodian by the 
department. A date for the hearing shall be set by the administrative hearings office, if practical, 
within thirty days after receipt of notice of revocation. The hearing shall be held in the county in 
which the offense for which the person was arrested took place. 

C. The administrative hearings office may postpone or continue any hearing on its own motion 
or upon application from the person and for good cause shown for a period not to exceed ninety days 
from the date of notice of revocation and, provided that, upon a continuance, the department shall 
extend the validity of the temporary license for the period of the postponement or continuation. 

D. At the hearing, the administrative hearings office may administer oaths and may issue sub- 
poenas for the attendance of witnesses and the production of relevant books and papers. 

E; The hearing shall be limited to the following issues: 

(1) whether the law enforcement officer had reasonable grounds to believe that the person 
had been driving a motor vehicle within this state while under the influence of intoxicating liquor 
or drugs; 

(2) whether the person was arrested; 

(3) whether this hearing is held no later than ninety days after notice of revocation; and either 

(4) whether: 

(a) the person refused to submit to a test upon request of the law enforcement officer; 


(b) the law enforcement officer advised that the failure to submit to a test could result 

in revocation of the person's privilege to drive; or 
(5) whether: 

(a) the chemical test was administered pursuant to the provisions of the Implied Con- 
sent Act; and 

(b) the test results indicated an alcohol concentration in the person’ s blood or breath 
of eight one hundredths or more if the person is twenty-one years of age or older, four one hun- 
dredths or more if the person is driving a commercial motor vehicle or two one hundredths or more 
if the person is less than twenty-one years of age. 

F. The administrative hearings office shall enter an order sustaining the revocation or denial 

of the person's license or privilege to drive if the hearing officer from the administrative hearings 
office finds that: 
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(1) the law enforcement officer had reasonable grounds to believe the driver was driving a 
motor vehicle while under the influence of intoxicating liquor or drugs; 

(2) the person was arrested; 

(8) this hearing is held no nine than roel ca after notice of revocation; and 

(4) ‘either: 

(a) the person refused to dubinit to the test upon request of the law sasfordariienit of- 
ficer after the law enforcement officer advised the person that the person's failure to submit to the 
test could result in the revocation of the person's privilege to drive; or 

(b) that a chemical test was administered pursuant to the provisions of the Implied 
Consent Act and the test results indicated an alcohol concentration in the person's blood or breath 
of eight one hundredths or more if the person is twenty-one years of age or older, four one hun- 
dredths or more if the person is driving a commercial motor vehicle or two one Shae s arate or more 
if the person is less than twenty-one years of age. 

G. Ifone or more of the elements set forth in Paragraphs (1) through (4) of Subsection F of this 
section are not found by the hearing officer, the person's license shall not be revoked. 

H. A person adversely affected by an order of the administrative hearings office may seek re- 
view within thirty days in the district court in the county in which the offense for which the person 
was arrested took place. The districtcourt, upon thirty days' written notice to the department, 
shall hear the case; On review, itis for the court to determine only whether reasonable grounds 
exist for revocation or denial of the person's license or eae a drive based on the record of the 
administrative proceeding. : ) 

I. Any person less than eighteen years of age shall sie resulta of the person's desta for- 
warded by the administrative hearings office to the person's parent; guardian or'custodian. 


History: 1953 Comp., § 64-8-112, enacted by Laws ~ —'""department" and added."administrative hearings office", 


1978, ch. 35, § 520; 1979, ch. 71, § 11; 1984, ch, 72, § 8; and after "to", deleted "his" and added "the person's". 
1985, ch. 178, § 6; 1985, ch. 187, § 4; 1991, ch. 245, § 5; The 2003 amendment, effective March 28, 2003, in- 
1998, ch. 66, § 14; 2008, ch. 51, § 15; 2008; ch. 90, § 8; serted "driver's" preceding "license or privilege" in Sub- 
2015, ch. 73, § 35. f section A; added"or drugs" at the end of Paragraph E(1); 
Cross references. — For notice by the division, see 66- added "whether:" at the beginning of Paragraphs E(4) and 
2-11 NMSA 1978. (5); deleted "whether" at the beginning of Subparagraphs 
For subpoenas, see Rule 1-045 NMRA. E(4)(a), (b), and (5)(a); rewrote Subparagraph E(5)(b); sub- 
The 2015 amendment, effective July ds, 2015) provided stituted "drugs" for "drug" at the end of Paragraph F(1); 
that the date of license revocation, is twenty days after added "either;" in Paragraph E(4); added designations 
notice of revocation or the date that the administrative Subparagraph E(4)(a) and (b); deleting "either" near the 
hearings office issues an order following a license revoca- beginning of Subparagraph E(4)(a); in Subparagraph H(5) 
tion hearing; in the introductory paragraph of Subsection (b), inserted "in the person's blood or breath" following "an 
A, after "hearing pursuant to", deleted "this section" and alcohol concentration", substituted "four one hundredths 
added "the Administrative Hearings Office Act", and after or more if the person is driving a commercial motor ve- 
"the date that the", deleted "department" and added "ad- hicle or" for "or an alcohol concentration of" following "age 
ministrative hearings office"; in Subsection B, after "es- or older"; added the Subsection G designation and redes- 
tablished pursuant to", deleted "regulations" and added ignated former Subsections G and H as. present Subsec- 
"rules", after "revocation sent to", deleted "his" and added tions H and I; and substituted "Subsection F of this sec- 
"the person's", and after "set by the", deleted "depart- tion" for "this Subsection" in present Subsection G. 
ment" and added "administrative hearings office"; in Sub- Duplicate amendments. — Laws 20038, ch. 51, § 15 
section C, after "The", deleted "department" . and added and Laws 2003, ch. 90, § 8 enacted identical amendments 
"administrative hearings office", after "provided that", to this section, The section was set out as amended by 
added "upon a continuance", and after "the department", Laws 2003, ch. 90, § 8. See 12-1-8 NMSA 1978. 
deleted "extends':and added "shall extend"; in Subsection The 1993 amendment, effective January 1, 1994, in- 
D, after "hearing, the", deleted "department or its agent” serted "hearing costs" in the section heading; inserted the 
and added "administrative hearings office"; in Subsection second and third sentences of Subsection B; substituted 
E, after "limited to the", added "following"; in the intro- "test was" for "tests were" in Subsection E(5)(a); rewrote 
ductory paragraph of Subsection F, after "The", deleted. ©. Subsection E(5)(b);,which read "the test results indicated 
"department" and added "administrative hearings office", a blood alcohol content of one-tenth of one percent or. more 
and after "drive if the", deleted "department" and added by weight if the person is eighteen years of age or older or 
"hearing officer from the administrative hearings office"; © a blood alcohol content of five one-hundredths of one per- 
in Subsection F, Paragraph (4)(a), after "officer advised", cent or more by weight if the person is less than eighteen 
deleted "him" and added "the person", after ''that", deleted years of age"; deleted "either rescinding or" following "or- 
"his" and added "the person's", and after "revocation of", der" in the introductory paragraph of Subsection F; sub- 
deleted "his" and added "the person's"; in Subsection G, stituted the language beginning "an alcohol concentration 
after "not found by the", deleted "department" and added .of eight one-hundredths or more" for."a blood alcohol con- 
"hearing officer"; in Subsection H, after "order of the", de- tent of one-tenth of one percent or more by weight if the 
leted "department" and added "administrative hearings person is eighteen years of age or older or a blood alcohol 
office"; in Subsection I, after "results of", deleted "his" and content of five one-hundredths of one percent or more by 
added "the person's", after "forwarded by the", deleted weight if the person is less than eighteen years of age" at 
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the end of Subsection F(4); and substituted "elements set 
forth in Paragraphs (1) through (4) of this subsection" for 
"above" in the final sentence of Subsection F. 

The 1991 amendment, effective October 1, 1991, 
substituted "department" for "division" and_ "direc- 
tor" throughout the section; substituted "twenty days" 
for "thirty days" in the first sentence in Subsection A; 
and made related changes and minor stylistic changes 
throughout the section. 


ANNOTATIONS 


Constitutionality of Implied Consent Act. — The 
Implied Consent Act is not rendered unconstitutional in 
the civil context just because a refusal to take a breath 
test under the Act may be used as an element of the 
criminal offense of aggravated driving while intoxi- 
cated (DWI). Marez v. State Taxation & Revenue Dep't, 
1995-NMCA-080, 119 N.M. 598, 893 P.2d 494. 

Double jeopardy does not bar DWI prosecution 
after license revocation. — An administrative driver's 
license revocation under the Implied Consent Act does not 
constitute "punishment" for purposes of the double jeop- 
ardy clause; thus, the state is not barred from prosecut- 
ing an individual for driving under the influence (DWI) 
even though the individual has been subjected to an ad- 
ministrative hearing for driver's license revocation based 
on the same offense. State ex rel. Schwartz v. Kennedy, 
1995-NMSC-069, 120 N.M. 619, 904 P.2d 1044, 

Applicability of Miranda requirements. — A mo- 
torist's statements and other evidence obtained by the po- 
lice following a traffic stop are admissible at an adminis- 
trative hearing regarding revocation of his driver's license 
although the motorist was not given Miranda warnings, 
since on-the-scene questioning does. not require advise- 
ment of Miranda rights; a field sobriety test, in and of 
itself, does not violate the privilege against self incrimina- 
tion; and inculpatory statements made to police during a 
traffic stop, prior to formal arrest, are not the product of 
"custodial interrogation." Armijo v. State ex rel. Transpor- 
tation Dep't, 1987-NMCA-052, 105 N.M. 771, 737 P.2d 552. 

This section and Section 66-5-35 NMSA 1978 are 
not read to preclude application of 39-3-1.1 NMSA 
1978; on the contrary, they can be read together harmoni- 
ously with 66-5-36 NMSA 1978 to effect the legislature's 
intent to standardize the method of obtaining judicial re- 
view of final decisions on certain administrative agencies, 
Dixon v, State Taxation & Revenue Dep't, 2004-NMCA-044, 
135 N.M. 431, 89 P.3d 680, 

Party should file petition for certiorari when 
that party is seeking review in the Court of Appeals of 
a district court's determination on appeal from a motor 
vehicles division decision revoking a license or denying a 
limited license. Dixon v. State Taxation & Revenue Dep't, 
2004-NMCA-044, 135 N.M. 431, 89 P.3d 680. 

Time for setting hearing. — The provision in Sub- 
section B that "a date for the hearing shall be set by the 
department, if practical, within thirty days" is directory, 
not mandatory. Rodarte v. State Taxation & Revenue Dep't, 
Motor Vehicle Div., 1995-NMCA-078, 120 N.M. 229, 900 
P.2d 978. 

A revocation hearing held two and one-half months af- 
ter the notice of revocation did not violate the petitioner's 
procedural due process rights, Rodarte v. State Taxation & 
Revenue Dep't, Motor Vehicle Div., 1995-NMCA-078, 120 
N.M, 229, 900 P.2d 978. 

Hearing within ninety days of notice. — The 90-day 
time limit for conducting a revocation hearing is manda- 
tory and cannot be waived. State Taxation & Revenue Dep't 
v. Bargas, 2000-NMCA-1038, 129 N.M. 800, 14 P.3d 538. 

The requirement that the revocation hearing 
be held within 90 days is mandatory. In re Weber, 
1991-NMCA-075, 112 N.M. 697, 818 P.2d 1221, overruled 
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on other grounds by State Taxation & Revenue Dep't v. 
Bargas, 2000-NMCA-103, 129 N.M. 800, 14 P.3d 538. 

Case was reversed and remanded with instructions 
to dismiss the revocation proceeding, where there was 
no substantial: evidence in the record as a whole that 
the DMV held the revocation hearing in 90 days, or 
that the licensee waived the 90-day limit. In re Weber, 
1991-NMCA-075, 112 N.M. 697, 818 P.2d 1221, overruled 
on other grounds by State Taxation & Revenue Dep't v. 
Bargas, 2000-NMCA-103, 129 N.M., 800, 14 P.3d 538. 

Compliance with requirements for hearing re- 
quest. — Because defendant did not accompany his hear- 
ing request with the $25.00 fee or a sworn statement 
of indigency, he thereby forfeited his right to a revoca- 
tion hearing. Sitzer v. State Taxation &-Revenue Dep't, 
2000-NMCA-056, 129 N.M. 274, 5 P.3d 1078. 

Premature notice of license revocation can trigger 
the ninety-day time frame. Dixon v. State Taxation & Rev- 
enue Dep't, 2004-NMCA-044, 1385 N.M. 481, 89 P.3d 680, 

Telephonic revocation: hearings prohibited. — 
This section does not authorize telephonic revocation hear- 
ings. Such hearings are required to be held in person. Hv- 
ans v. State, Taxation & Revenue Dep't, 1996-NMCA-080, 
122 N.M, 216, 922 P.2d 1212; cert. denied, 122 N.M. 112, 
921 P.2d'308. 

Officer's failure to fill in date on notice of revoca- 
tion did not deprive the department of jurisdiction. Sitzer 
v. State Taxation & Revenue Dep't, 2000-NMCA-056, 129 
N.M. 274, 5 P.3d 1078. 

In license revocation proceedings preponderance 
of the evidence is sufficient to prove existence of rea- 
sonable grounds. State Dep't of Motor Vehicles v. Gober, 
1973-NMSC-082, 85 N.M. 457, 513 P.2d 391. 

Requirements of Subsection F. — In order for the 
department of motor vehicles (DMV) to revoke a driver's 
license, a hearing officer must find that the DMV proved 
by a preponderance of the evidence all of the facts listed 
in Subsection F. In re Weber, 1991-NMCA-075, 112 N.M. 
697, 818 P.2d 1221, overruled on other grounds by State 
Taxation & Revenue Dep't v. Bargas, 2000-NMCA-103, 
129 N.M. 800, 14 P.3d 538. 

Nature of hearing allowed by Subsection H. — 
The district court is not necessarily required to conduct 
an adjudicatory hearing in order to "hear" a case, al- 
though it may if it so desires. State Transp. Dep't v. Yazzie, 
1991-NMCA-098, 112 N.M. 615, 817 P.2d 1257, cert. de- 
nied, 112 N.M. 499, 816 P.2d 1121. 

Challenge to chemical test. — A motorist wish- 
ing to challenge the reliability of a breath or blood test 
or the accuracy of the results of such tests must do-so 
at the license revocation hearing within the statutory 
time period. Fugere v. State Taxation & Revenue Dep't, 
1995-NMCA-040, 120 N.M. 29, 897 P.2d 216, cert. denied, 
119 N.M. 771, 895 P.2d 671. 

Breath test refusal question of fact. — Refusal to 
submit to a breath test is a question of fact. Where there 
was conflicting evidence concerning defendant's inability 
to take the breath test, the courts only need determine 
if there was substantial evidence to support the hearing 
officer's determination that defendant refused the breath 
test. State v. Suazo, 1993-NMCA-039, 117 N.M. 794, 877 
P.2d 1097, aff'd in part, 1994-NMSC- 070, 117 N.M. 785, 
877 P.2d 1088. 

Notification of blood test results. — When a blood 
test is administered at the time‘of driver's arrest, motor 
vehicles division, not the officer, gives notice by mail af- 
ter the blood test results are available and indicate that 
the driver's blood alcohol concentration exceeds ‘permis- 
sible limits. Dixon v. State Taxation & Revenue Dep't, 
2004-NMCA-044, 185 N.M. 481, 89 P.3d 680. 

No relation-back requirement. — This section con- 
tains no requirement that the blood alcohol test result 
relate back to the time that the licensee was driving, and 
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there is no need to add such a\requirement to rational- 
ize the statute. On ‘the contrary, omission of a relation- 
back requirement enables the State to provide expedited 
hearings without causing unfairness to licensees, Bierner 
v. State Taxation & Revenue Dep't, 1992-NMCA-036, 113 
N.M,696, 881 P.2d 995. 

Tape recording is acceptable method of preserving 
record of administrative proceedings, State Dep't of Motor 
Vehicles v..Gober, 1973-NMSC-082, 85 N,M, 457, 518 P.2d 
391, 

Judicial hearing confined to administrative hear- 
ing's record. — Absent a specific statutory provision, 
the court is confined to the record of the administra- 
tive proceedings. State, Dep't.of Motor Vehicles v, Gober, 
1973-NMSC-082, 85 N.M. 457, 513 P.2d,.391. 

English notice of revocation satisfies due process. 
— English-language notice regarding administrative re- 
vocation of a driver's license is compatible with due pro- 
cess when it is personally delivered to a driver during the 
course of his arrest for driving under the influence..Maso 
v. N.M. Taxation & Revenue Dep't, 2004-NMSC-028, 136 
N.M. 161, 96 P.3d.286, 

Scope of review of constitutionality of arrest. — 
The district court exercises its appellate jurisdiction, not 
its original jurisdiction, when it reviews an appeal regard- 
ing the constitutionality of an arrest under the Implied 
Consent Act. Schuster v. N.M. Dep't. of Taxation & Rev- 
enue, 2012-NMSC-025, 283. P.3d 288, 

The constitutionality of an arrest should be re- 
viewed under the court's.appellate jurisdiction. — 
Where petitioner appealed the motor vehicle division's 
(MVD) revocation of his driver's license for refusing to 
submit to a requested chemical test after he was advised 
that he would lose his privilege to drive if he refused the 
test, claiming that the implied consent advisory should 
have been given to him in Spanish, petitioner's native 
language, and that the failure to give the implied consent 
advisory in Spanish violated petitioner's constitutional 
right to due process, the. district court erred in convert- 
ing the appeal into a petition for writ of mandamus aris- 
ing under its original jurisdiction on the grounds that 
MVD lacked, jurisdiction to. rule on petitioner's due. pro- 
cess argument, because, MVD, in determining whether it 
can answer the questions posed by 66-8-112(E)(4) NMSA 
in the-affirmative, was both authorized and required to 
answer whether due process requires that a non-English 
speaking driver fully understand the implications of his 
or her refusal to submit to a breath or. blood alcohol test 
upon request. Barraza v. N.M. Taxation &.Revenue Dep't, 
2017-NMCA-043. 

The constitutionality of an arrest is a prerequisite 
to the revocation of a driver's license. — The arrest, 
required for a license revocation under the Implied Con- 
sent Act and the police activity leading up to the arrest 
must.be constitutional..The motor vehicle division must 
evaluate and find that the arrest and police activity lead- 
ing up to the arrest of a driver charged with driving while 
intoxicated are constitutional as a prerequisite to revok- 
ing a driver's license. Schuster. v..N.M. Dept. of Taxation & 
Revenue, 2012-NMSC-025, 283 P.3d 288, overruling Glynn 
v. N.M. Taxation & Revenue Dep't, 2011-NMCA-081, 149 
N.M. 518, 252 P.3d 742, 

Arrest and police activity leading up to arrest 
was constitutional. —- Where a police officer observed 
defendant.driving a motorcycle in the parking lot of a bar 
when,.the motorcycle fell over on its side; the police officer 
approached. defendant to determine whether. defendant 
was injured and to assess damage to the motorcycle for 
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possible insurance claims; the policed officer smelled al- 
cohol on defendant's breath and noticed that defendant's 
eyes were blood shot and watery; defendant admitted 
that defendant had consumed two beers; defendant. per- 
formed field. sobriety tests poorly; the police officer then 
arrested defendant for DWI; defendant consented to two 
breath tests which registered readings of 0,13 and 0.14; 
the police officer then issued defendant.a: notice that 
defendant's driver's license would be revoked; and the 
MVD hearing officer found that the police officer initially 
interacted with defendant in the police officer's role as 
a community caretaker; the police officer expanded the 
caretaker encounter into a DWI investigation based 
on reasonable suspicion because of defendant's breath 
smelling of alcohol and watery and blood shot eyes, and 
the police officer had probable cause to arrest defendant 
for DWI after defendant failed the field sobriety tests and 
because defendant had been in physical control of the mo- 
torcycle when the officer arrived_on the scene, there was 
sufficient evidence to support the MVD hearing officer's 
finding that the police officer, had probable cause to arrest 
defendant for DWI and the district court correctly con- 
cluded that the revocation of defendant's driver's license 
was proper. Schuster v. N.M. Dep't of Taxation & Revenue, 
2012-NMSC-025, 283 P.3d 288, overruling Glynn v. N.M. 
Taxation & Revenue Dep't, 2011-NMCA- 031, 149 N.M. 
518, 252 P.3d 742. 

The validity of a traffic stop is irrelevant in li- 
cense revocation hearings. — The constitutionality of 
a traffic stop is not a necessary element of a license revo- 
cation under the Implied Consent Act and the constitu- 


tionality of the stop need not be decided by any tribunal 


for purposes of license revocation. Glynn v. N.M. Taxation 
& Revenue Dep't, 2011-NMCA-031, 149 N.M, 518, 252 
P.3d 742, cert. denied, 2011- NMCERT-003, 150 N.M. 619, 
264 P.3d 520. 

The exclusionary rule does not apply in license re- 
vocation hearings under the Implied Consent Act. Glynn 
v. N.M. Taxation & Revenue Dep't, 2011-NMCA-031, 149 
N.M. 518, 252 P.8d 742, cert. denied, 2011-NMCERT-003, 
150 N.M. 619, 264 P.3d 520. = 

License revocation was valid, — Where a police of- 
ficer observed driver's vehicle strike a curb and fail to 
maintain its lane; driver had an odor of alcohol, admitted 
to drinking, failed field sobriety tests, and had a breath 
alcohol test reading of .09 and .08; the municipal ‘court 
granted a motion to suppress evidence because there was 
insufficient probable cause for the stop and dismissed 
the DWI charges against driver; and the MVD hearing 
officer determined that the police officer had reasonable 
suspicion to stop driver, admitted the evidence obtained 
after the stop, and revoked driver's license, the validity 
of the traffic stop was irrelevant to the issues to be de- 
cided by the hearing officer, the exclusionary rule did not 
apply i in the proceeding, and the hearing officer did not 
err in revoking driver's license, Glynn v. N.M. Taxation & 
Revenue Dep't, 2011-NMCA-031, 149 N.M. 518, 252 P.3d 
742, cert. denied, 2011-NMCERT.003, 150 N. M. 619, 264 
P.3d 520. 

Law reviews. — For comment, "Implied Consent in 
New Mexico," see 10 Nat. Resources J. 378 (1970). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am, 
Jur. 2d ‘Atitotnobiles and Highway Traffic §§ 107 to 113, 
115, 117 to 120, 122 to 124, 131, 133 to 139, 143 to 145. 

Request before submitting to chemical sobriety test 
to communicate with counsel as refusal to take test, 97 
A.L.R,3d 852. 
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66-8-113. Reckless driving. 


_A, Any person who drives any vehicle carelessly and pesinasat in willful or wanton dipanard 
of the rights or safety of others and without due caution and circumspection and at a.speed or in a 
manner so as to endanger or be likely to endanger any person or property is guilty of reckless driving. 

B, Every person convicted, of reckless driving shall be punished, notwithstanding the provi- 
sions of Section 31-18-13 NMSA 1978, upon a first conviction by imprisonment for not less than 
five days nor more than ninety days, or by a fine of not less than twenty-five dollars ($25.00) nor 
more than one hundred dollars ($100), or both and on a second or subsequent conviction by im- 
prisonment for not less than ten.days nor more than six months, or by a fine of not less than fifty 
dollars ($50.00) nor more than one thousand dollars ($1,000), or both. 

C. Upon conviction of violation of this section, the director may suspend the license or permit 
to drive and any nauregicens ppevating paixalege for not to axcesd ninety days, 


History: 1953 Comp., § 64-8-113, enacted by Laws phrased in the alternative charging him with homicide 


1978, ch. 35, § 521; 1987, ch. 97, § 4. by vehicle while violating either Section 66-8-102 NMSA 
Cross references. — For homicide by vehicles, see 66- 1978 or Section 64-22-3, 1953 Comp. (similar to this sec- 
8-101 NMSA 1978. tion), the prosecution was not barred by a conviction in 
For driving while intoxicated, see 66-8-102 NMSA 1978. municipal court for driving under the influence since 
For immediate appearance before magistrate for viola- the lesser offense of driving while under the influence 
tion, see 66-8-122 NMSA 1978. of intoxicating liquor is not necessarily included in the 
~ The 1987 amendment, effective April 7, 1987, in Sub- greater offense of homicide by vehicle. State v. Tanton, 
section B inserted "notwithstanding the provisions of Sec- 1975-NMSC-057, 88 N.M. 333, 540 P.2d 813. 
tion 31-18-13 NMSA 1978" following "shall be punished" A conviction of reckless driving i is not necessarily included 
near the beginning. ~ in a conviction of vehicular homicide while driving under 
the influence, State v. Wiberg, 1988-NMCA-022, 107 N.M. 
ANNOTATIONS 152, 754 P.2d 529, cert. denied, 107 N.M. 106, 753'P.2d 352. 


No double jeopardy when facts fail "same evi- 
dence" test. — Where the facts offered in municipal court 
to support a conviction for driving while under the influ- 
ence of intoxicating liquors would not necessarily sustain 

B. HOMICIDE BY VEHICLE. a conviction for homicide by vehicle in district court, un- 

C. ILLUSTRATIONS. der the "same evidence" test there was no double jeopardy 

I. GENERAL CONSIDERATION. when the state sought to prosecute the defendant for ho- 
2: micide by vehicle. State v. Tanton, 1975-NMSC-057, 88 
The offense of reckless driving is a petty misde- N.M. 3338, 540:P.2d 813. 


1.0: GENERAL CONSIDERATION. 
Il. EVIDENCE. 
A. IN GENERAL. 


meanor and is subject to a one-year statute of limita- Section does not preempt child abuse statute un- 
tions. State v. Trevizo, 2011-NMCA-069, 150 N.M. 158, 257 der general/specific statute rule. — In a case involv- 
P.3d 978. ing convictions of abuse of a child under Section 30-6-1 

There is no such crime as homicide by vehicle by NMSA 1978, and reckless driving under this section, the 
careless driving. State v. Yazzie, 19938-NMCA-101, 116 Court.of Appeals erred in holding that under the general/ 
N.M. 83, 860 P.2d 213, overruled on other grounds by State _ specific statute rule the reckless driving statute was the 
v. Yarborough, 1996-NMSC-068, 122 N.M. 596, 930 P.2d 131. more specific offense‘and preempted the child abuse stat- 

Violation of reckless driving provision is negli- ute. State v. Guilez, 2000-NMSC-020, 129 N.M. 240, 4 P.3d 
gence per se. Bell v. Carter Tobacco Co., 1937-NMSC- 053, 1231, 
41 NM. 518, 71 P.2d 683. Guilty plea does provide substantial evidence of 
‘Death caused by mere negligence no’ basis for state of mind. — A plea of guilty to reckless driving, ‘to- 
criminal ‘prosecution. — A death caused by mere neg- gether will all of the other facts and circumstances, creates 
ligence, not amounting to a reckless, willful and wanton an issue of fact for the jury to determine whether the ac- 
disregard of consequences to others, lays no foundation for cident was caused by defendant's heedlessness or his reck- 
criminal prosecution. State v. Myers, 1975-NMCA-055, 88 less disregard of the rights of plaintiff. The reason is that it 
N.M.-16, 536 P.2d 280, ~ provides substantial evidence of defendant's state of mind. 

"Operating" vs. "driving" motor vehicle. — The His plea of guilty admits that he drove his vehicle "heed- 
legislature has made no distinction in this section as to lessly in willful or wanton disregard of the rights or safety 
whether “operating a motor vehicle" means to drive or be of others". Valencia v. Dixon, 1971-NMCA-108, 83.N.M. 70, 
in actual physical control of the vehicle. State v. Laney, 488 P.2d 120, cert. denied, 83 N.M. 57, 488 P.2d 107. 
2003-NMCA-144, 1384 N.M, 648, 81 P.3d 591, cert. denied, a 
2003-NMCERT-003, 135 N.M. 51, 84 P.3d 668, TLSEVIDENCE. . 

Reckless driving is distinguished from drunken oy A‘ IN GENERAL. 
driving so' that a conviction for one does not preclude . 
prosecution for the other. Rea v. Motors Ins, Corp., Evidence .of driving conduct occurring before 
1944-NMSC-002, 48 N.M. 9, 144 P.2d 676; State v. Sisne- mishap admissible. — In a prosecution for homicide by 
ros, 1938-NMSC-049, 42 N. M, 500, 82 P2d 274. vehicle by driving recklessly, evidence of driving conduct 

Offense not necessarily lesser included offense that occurred immediately before the mishap was admis- 
in vehicular homicide. — A conviction or acquittal of sible under Rule 404(b), N.M.R. Evid, (now Rule 11-404), 
a lesser offense necessarily included in a greater offense both to show defendant's mental state and also lack of ac- 
bars a subsequent prosecution for the greater offense. cident. State v. Sandoval, 1975-NMCA-096, 88 N.M. 267, 
However, where the indictment against defendant was 539 P.2d 1029. 
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Evidence of intoxication does not necessarily 
prove reckless driving. — While evidence of intoxica- 
tion might bear upon question of whether defendant was 
guilty of reckless driving, it does not necessarily prove it; 
it is a circumstance to be considered by the jury in decid- 
ing the issue, State v, Sisneros, 1988-NMSC-049, 42 N.M. 
500, 82 P.2d 274. 


Evidence of intoxication need not be sufficient to 


support a conviction for driving while under the influ- 
ence pursuant to Section 66-8-102 NMSA 1978 in order to 
be admissible in a prosecution for violation of Section 64- 
22-3, 1953 Comp. (similar to this section), any evidence of 
drinking is relevant as a circumstance for the jury to con- 
sider on the issue of reckless driving. State v. Sandoval, 
1975-NMCA-096, 88 N.M., 267, 539 P.2d 1029. 
Intoxication evidence but one circumstance to 
consider in reckless driving. — In New Mexico, evi- 
dence of intoxication is but one circumstance to be consid- 
ered by the jury in deciding the issue of reckless driving. 
Likewise, evidence of drinking has a tendency to make 
the existence of carelessness or lack of due caution more 
probable than it would be without the evidence and is 
thus relevant and but one circumstance to consider when 
the prosecution is for reckless driving. State v. Sandoval, 
1975-NMCA-096, 88 N.M. 267, 539 P.2d 1029. 
"Appearing" intoxicated evidence admissible 
even though acquitted on influence charge. — Even 
though defendant had been tried and acquitted for driv- 
ing while under the influence of intoxicating liquors on 
the same facts under which he was charged with reckless 
driving, testimony by arresting officer that defendant ap- 
peared intoxicated was competent, as bearing on the is- 
sue of reckless driving, to prove all of the circumstances 
at the time of the alleged criminal act, including defen- 
dant's condition, movements and conduct, State v. Platter, 
1959-NMSC-094, 66 N.M. 273, 347 P.2d 166. 


B,. HOMICIDE BY VEHICLE. 


One who drives recklessly may be guilty of invol- 
untary manslaughter. — One who operates his automo- 
bile in wanton disregard of the rights and safety of others 
may be guilty of involuntary manslaughter. State v, Tur- 
ney; 1987-NMSC-011, 41 N.M. 150, 65 P.2d 869. 

State must prove criminal negligence. — Evidence 
was insufficient to sustain conviction of involuntary man- 


MOTOR VEHICLES 


slaughter where state failed to sustain burden of proving ~ 


criminal negligence on part of accused who was charged 
with driving his automobile in a reckless manner at the 
time of the accident. State v. Sisneros, 1938-NMSC-049, 42 
N.M..500, 82 P.2d 274.» ; 
Negligence must be direct and proximate cause 
of death. — In order that a person may be guilty of a 
criminal homicide arising from the negligent operation of 
an automobile or its use for an unlawful purpose or in 
violation of law, it is uniformly held that it must be shown 
that such negligent operation, or use for an unlawful 
purpose or in violation of law, was the direct and proxi- 
mate cause of the death; that is, that there was present a 
causal connection between the act and the death. State v. 
Sisneros, 1938-NMSC-049, 42 N.M. 500, 82 P.2d 274. 


C, ILLUSTRATIONS. 


Substantial evidence of reckless driving while 
willfully disregarding the rights and safety of oth- 
ers. — Where a motorist, who was attempting to merge 
into the right lane of the highway, reported that defen- 
dant passed the motorist on the right side at a high 
speed; the police stopped defendant; defendant admitted 
that defendant had been driving eighty miles per hour; 
the officers gave defendant a verbal warning, told de- 
fendant to slow down before defendant hurt someone, 
and told defendant to follow the forty-five mile per hour 
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speed limit which would decrease to thirty-five miles per 
hour; approximately two minutes after the traffic stop 
and one to one and one-half miles from the traffic stop, 
defendant collided with a vehicle that was crossing the 
highway, killing the passenger; defendant was driving 
in the left lane and could have avoided the collision by 
steering left into the oncoming traffic lane; instead, de- 
fendant veered to the right toward the other vehicle; the 
driver of the other vehicle testified that defendant ap- 
peared to be laughing as defendant veered into the other 
vehicle; and defendant was driving between fifty-four 
and fifty-nine miles an hour in a thirty-five miles per 
hour speed zone, there was substantial evidence that 
defendant was driving recklessly when defendant will- 
fully disregarded the rights and safety of others. State v. 
Munoz, 2014-NMCA-101. 

Sufficient evidence to prove reckless driving. — 
In delinquency proceedings where the child was charged 
with unlawful taking of a motor vehicle and reckless 
driving, there was sufficient evidence to support the ju- 
rors' reasonable determination that the child committed 
the delinquent act of reckless driving where the state, in 
addition to presenting Facebook messages in which the 
child apologized to the victim and claimed that she was 
intoxicated when she took the victim's vehicle, presented 
testimony from the victim that after getting out of his ve- 
hicle to hug the child goodbye, the child pushed him aside 
and took off in his vehicle without his permission, that she 
failed to stop even though he ran after her, banged on the 
driver side window, and yelled for her to stop, and that 
the victim saw the child drive over a curb, knock down 
and drive over a fence, and heard the sound of the vehicle 
strike a dumpster before he lost sight of the vehicle. State 
v. Jesenya O., 2021-NMCA-030, cert. granted. 

Excessive speed in residential neighborhood in 
wrong lane. — Where the evidence was undisputed that 
defendant drove 70 m.p.h. in a residential neighborhood, 
in a 25 to 35 m.p.h, zone, and on the wrong side of the 
highway, and smashed into decedent's car and killed him, 
a jury would have a right to believe that the collision was 
not accidental, and that the defendant was driving in a 
careless manner and in wanton disregard of the rights 
or safety of others, or at a speed or in a manner so as to 
endanger any person, and the evidence was sufficient to 
submit to the jury homicide by vehicle while operating in 
a reckless manner, State v. Richerson, 1975-NMCA-027, 
87 N.M. 487, 535 P.2d 644, cert. denied, 87 N.M. 450, 535 
P.2d 657. 

"Showing off" at high speeds on heavily traveled 
street. — Evidence that at the precise time of the accident 
defendant was traveling at 45 m.p.h. in a 30 m.p.h. zone on 
a heavily traveled main street, that the decedent's vehicle 
drove out onto the main street after stopping at a stop 
sign, and that defendant revved up his engine, slammed 
on his brakes, left 74 feet of skid marks and hit the de- 
cedent's vehicle broadside, along with abundant evidence 
from many witnesses that during the hours and minutes 
immediately preceding the accident, defendant was en- 
gaged in showing off a "hot-rod" type vehicle (driving up 
and down the street at high speeds, switching in and out 
of lanes, straddling lanes, turning corners very rapidly 
and making illegal U-turns, in addition to alternately rev- 
ving up and slowing down the engine and attempting to 
"leave rubber" when he passed young members of the op- 
posite sex walking along the street, and drinking) showed, 
without doubt, that defendant was operating his vehicle 
carelessly and heedlessly in willful and wanton disregard 
of the rights and safety of others, and without due caution 
and circumspection and in a manner so as to be likely to 
endanger persons and property; and was sufficient to sus- 
tain the conviction for homicide by vehicle while driving 
recklessly. State v. Sandoval, 1975-NMCA-096, 88 N.M. 
267, 539 P.2d 1029. 
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Intoxication and mere running of red light may 
be reckless. — This court reviews evidence in a convic- 
tion for homicide by vehicle in the light most favorable to 
the verdict; thus, while the mere running of a red light 
would not, alone, constitute reckless driving, the circum- 
stances of intoxication attending this act might reason- 
ably lead a jury to a finding of recklessness. State v. Myers, 
1975-NMCA-055, 88 N.M. 16, 536 P.2d 280. 

Weaving back and forth across highway which 
customarily carries heavy traffic while traveling at 
a moderate rate of speed through’ a series of curves con- 
stituted substantial evidence of reckless driving. State v. 
Platter, 1959-NMSC-094, 66 N.M. 273, 347 P.2d 166. 

It is not negligence to drive through fog if ordi- 
nary care under the circumstances is exercised; but 
the degree of care varies with the denseness of the fog and 
the danger to be avoided. Silva v. Waldie, 1988-NMSC-048, 
42 N.M. 514, 82 P.2d 282. 

Law reviews. — For comment, "Two-Tiered Test. for 
Double Jeopardy Analysis in New Mexico, "see 10 N.M.L. 
Rev. 195 (1979-80). 

Am. Jur. 2d, A.L.R. and C.J.S. Poferenipel, —T7A Am. 
Jur, 2d Automobiles and Highway Traffic §§ 133, 312 to 
320, 381, 383. 

Protest by guest against driver's manner ‘of operation of 
motor vehicle as terminating ital -guest relationship, 25 
A,L.R.2d 1448. 


66-8-114. Careless driving. 


CRIMES, PENALTIES AND PROCEDURE 
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Automobile operator's inexperience or lack of skill as af- 
fecting his liability to passenger, 43 A.L.R.2d 1155, 

Admissibility in action involving motor vehicle accident, 
of evidence as to manner in which participant was driving 
before reaching scene of accident, 46 A.L.R.2d 9. 

"Residence district,","business district," "school area," 
and the like, in statutes and ordinances regulating speed 
of motor vehicles, 50 A.L.Ri2d 343. 

Speed alone or in connection with other circumstances, 
as gross negligence, wantonness, recklessness, or the like, 
under automobile guest statute, 6 A.L.R.3d 769. 

Gross. negligence, recklessness, or the like, within 
"guest" statute, predicated upon conduct in passing cars 
ahead or position of car on wrong side of the road, 6 
A.L.R.3d 832; 

Reckless driving as lesser included offense of driving 
while intoxicated or similar charge, 10 A.L.R.4th 1252. 

Motor vehicle operator's liability for accident occurring 
while driving with vision obscured by smoke or steam, 82 
A.L.R.4th 983. ~ 

Statute prohibiting reckless driving: definiteness and 
certainty, 52 A.L.R.4th 1161. 

60 C.J.S, Motor Vehicles § 164.5; 61A C.J.S. Motor Ve- 
hicles §§ 609-624, 

Civil liability arising from use of cell phone while driv- 
ing, 86 A.L.R.6th 443, 


A. Any person operating a vehicle on the highway shall give his full time and entire attention 


to the operation of the vehicle. 


B. Any person who operates a vehicle in a careless, inattentive or imprudent manner, without 
due regard for the width, grade, curves, corners, traffic, weather and road conditions and all other 
attendant crrtumstances1 is fae of a misdemeanor. 


History: 1953 Comp., § 64-22-3.1, enacted by Laws 
1969, ch. 169,'§ 12; recompiled as 1953 Comp., § 64-8- 
114, by Laws 1978, ch. 35, § 522, 

Cross references, — For the penalty for a LEE 
meanor, see 66-8-7 NMSA‘1978.: 


ANNOTATIONS 


Section not vague. — This section prohibits driving 
while not paying enough attention under the existing 
circumstances; the fact that one cannot predict what the 
circumstances might be does not make the section vague. 
State v. Baldonado, 1978-NMCA-111, 92 N.M. 272, 587 
P.2d 50, cert. denied, 92. N.M. 260, 586 P.2d 1089. 

Words of section are clear and definite, and give 
fair warning of the proscribed activity. State v. Baldonado, 
1978-NMCA-111, 92 N.M. ‘272, 587 P.2d 50, cert. denied, 
92 N.M. 260, 586 P.2d 1089. 

Ordinary meaning of section's words apply. — 
Since no statutory definitions.of "careless," "inattentive" or 
"imprudent" are given in this section, their ordinary mean- 
ings apply. State v. Baldonado, 1978-NMCA-111, 92.N.M. 
272, 587 P.2d 50, cert. denied, 92 N.M. 260, 586 P.2d 1089, 

Definition of "careless driving" encompasses driving 
straight through an intersection with one's turn signal on. 


State v. Benjamin C., 1989-NMCA-075, 109 N.M. 67, 781 . 


P.2d 795, cert. denied, 109 N.M. 54, 781 P.2d 782. 

"Highway." — Careless driving, as defined in this 
section, cannot be committed in a parking lot, because 
a parking lot does not fall within the plain meaning or 
the statutory definition of "highway." State v. Brennan, 
1998-NMCA-176, 126 N.M. 389, 970 P.2d 161, cert. denied, 
126 N.M. 532; 972. P.2d 351, 
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DWI test predicated on ‘careless driving stop in 
parking lot valid. — Although careless driving cannot be 
committed in a parking lot, police officer who, witnessed de- 
fendant driving at an excessive speed in a crowded parking 
lot had’ reasonable, although mistaken, suspicion to stop 
defendant, and, thus, such stop could be the predicate for 
a DWI test. State v. Brennan, 1998-NMCA-176, 126 N.M. 
389, 970 P.2d.161, cert. denied, 126 N.M, 532,972 P.2d 351. 

Warrantless home arrest not merited. — The minor 
offenses of careless driving and leaving the scene of an 
accident do not merit the extraordinary recourse of war- 
rantless home arrest. Howard v. Dickerson, 34 F.3d 978 
(10th Cir, 1994). 

There is no such crime as homicide by vehicle by 
careless driving. State v. Yazzie, 1993-NMCA-101, 116 
N.M. 88, 860 P.2d 213, overruled on other grounds by State 
v. Yarborough, 1996-NMSC-068, 122 N.M. 596, 930 P.2d 131. 

Section not a basis for involuntary manslaugh- 
ter. — Involuntary manslaughter cannot be based upon 
a violation of the careless driving statute, which requires 
a showing of only civil negligence. State v. Yarborough, 
1995-NMCA-116, 120 N.M. 669, 905 P.2d 209, aff'd, 
1996-NMSC-068, 122 N.M. 596, 930 P.2d 131. 

Proof of careless driving. — Careless driving re- 
quires a showing of only ordinary or civil negligence, and 
is therefore an improper predicate offense for involuntary 
manslaughter. State v, Yarborough, 1996-NMSC-068, 122 
N.M. 596, 930 P.2d 1381. 

Duress does not negate an essential element of 
the charged offense. — Where defendant was charged 
with aggravated DWI and careless driving, and where 
defendant claimed that circumstances required her to 
drive in violation of the law, the metropolitan court did 
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noterr in refusing defendant's tendered instruction that 
imbedded the absence of duress as an essential element 
of careless driving, because a defendant pleading duress 
is not attempting to disprove a'requisite mental state, but 
defendants in that context are instead attempting to show 
that they ought to be excused from criminal liability be- 
cause of the circumstances)surrounding their intentional 
act. State v. Percival, 2017-NMCA-042. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 321 to 323. 

Physical defect, illness, drowsiness, or falling asleep of 
motor vehicle operator-as affecting liability for i injury, 28 
A.L.R.2d 12, 98 A\L.R.3d 326, 1 A.L.R.4th 556, 

Liability for i injury occurring when clothing of one out- 
side motor vehicle is caught as vehicle is put in faewat™ 43 
A.L.R.2d 1282. 


MOTOR VEHICLES 


66-8-116 


» Overcrowding motor vehicle or riding i in unusual posi- 
tion thereon as affecting liability for injury or a 44 
A.L.R.2d 238. 

Gross negligence, recklessness, or the like, within "guest" 
statute, predicated upon conduct in passing cars ahead or 
position of car on wrong'side of the road, 6 A.L.R.3d 832. 

Admissibility of evidence of habit, customary behavior, 
or reputation as to care of motor vehicle driver or occu- 
pant, on question of his care at time of occurrence giving 
rise to his'injury or death, 29 A.L.R.3d 791. 

Motor vehicle operator" 8 liability for accident occurring 
while driving with vision obscured by smoke or steam, 32 
A.L.R.4th 933. 

Civil liability arising from use’of cell phone while ee 
ing. 36 A.L.R.6th 443 


66-8-115. Racing on highways; exception. 


A. Unless written permission setting out pertinent conditions is.obtained fromthe chief of the 
New Mexico state police, and then only in accordance with such conditions, no person shall drive a 
vehicle on a highway in any race, speed competition or contest, drag race or acceleration contest, 
test of physical endurance, exhibition of speed or acceleration or for the purpose of making a speed 
record, whether or not the speed is in excess of the maximum speed prescribed by law, and'‘no person 
shall in any manner participate in any such race, drag race, competition, contest, test or exhibition. 

B. As used in this section: 

(1) "drag race" means the operation of two or more vehicles from a point side by side at 
accelerating speeds in a competitive attempt to outdistance each other, or the operation.of one or 
more vehicles over a common selected course from the same point to the same point for the pur- 
pose of comparing the relative speeds.or power of acceleration of the vehicle or vehicles within a 


certain distance or time limit; and 


(2) "race" means the use of one or more vehicles.in.a manner to outgain or wep an- 
other vehicle, prevent another vehicle from passing, arrive at a given destination ahead of another: 
vehicle or test the physical. stamina or endurance of drivers over long-distance routes. 

C. No official or agency of the'state of New Mexico shall be held liable in any civil action i in con- 
nection with the permission which is authorized in this section. 
D.. Any person who violates any provision of this section is guilty of a misdemeanor. 


History: 1953 Comp., § 64-22-3.2, enacted by Vows 
1969, ch, 169, § 18; 1978, ch, 172, § 1; recompiled as 
1953 Comp., § 64- 8.115, by Laws 1978, ch. 35, § 523. 

Cross references, — For the pénalty for’ a misde- 
meanor, see 66-8-7 NMSA 1978. 


ANN OTATIONS 


Sufficient. evidence of racing on. highways. — 
Where. the arresting officer observed. defendant stopped 
at a red light, and.as soon as the traffic light turned 
green, observed defendant rev his engine, causing his 
tires to peel out, squeal, and: produce blue smoke, and 
dart out into the intersection accelerating quickly in front 
of other traffic, there.was sufficient evidence to support 
defendant's conviction for racing on highways by driving 
in an exhibition of speed or acceleration. The use of the 


disjunctive "or" in the statute makes plain that the stat- 


‘ute may be violated in a number of ways, by engaging in 


a race, drag race, competition, contest, test, or exhibition, 
and based. on the clear and unambiguous statutory lan- 
guage, exhibition of speed or acceleration does not require 
an agreement or competition among drivers: State v» Gon- 
zales, 2019-NMCA-036, cert. denied, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Lidbil- 
ity of participant in unauthorized-highway race for injury 
to third person directly caused by other racer, 13 A. L.R.3d 
431, 

Validity, construction, and application of ccuaidi stat- 
utes specifically directed against racing of automobiles 
on: public streets or Tiga (drag racing), 24 A.L.R.3d 
wn 


66- 8-116. peries assessment misdemeanors; definition; schedule of 


assessments. 


A. As-used. inthe Motor Vehicle Code and the Boat Act, "penalty assessment misdemeanor" 
means violation of any of the following listed sections of the NMSA 1978 for which, except’as pro- 
vided in Subsections D through F of this section, the listed penalty assessment is established: 
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COMMON NAME SECTION PENALTY: 

OF OFFENSE VIOLATED ASSESSMENT 
Vehicles subject to . 

registration 66-3-1 ¥ $ 50.00 
Improper display of 

registration plate 66-3-18 25.00 
Failure to notify of change of name or | 

address 66-3-23 25.00 
Lost or damaged registration, plate or 

title 66-3-24 25.00 
Horseless carriage 

registration 66-3-27 ot 25.00 
Transfer of registration 

and title 66-3-103 25.00 
Expiration of dealer 

plates 66-3-403 25.00 
Special registration 66-3-409, 66-3-412.1, 

plates 66-3-413, 66-3-415, 66-3-417, 


66-3-419, 66-3-421, 66-3-422, 
66-3-424.4, 66-3-424.5, 
66-3-424.7, 66-3-424.9, 
66-3-424.13, 66-3-424.16 and 


66-3-424.28 75.00 
Bicycle laws 66-3-701 through 
66-3-707 50.00 
No license display 66-5-16 25.00 
Failure to change 
address or name on 
license 66-5-22 25.00 
Permitting unauthorized | 
minor to drive 66-5-40 50.00 
Permitting unauthorized person to 
drive 66-5-41 25.00 
Failure to obey sign 66-7-104 25.00 
Failure to obey signal | _ 66-7-105 ' 25.00 
Pedestrian signs and | 66-7-106 through 
signals 66-7-108 25.00 
Speeding 66-7-301 
(1) up to and including ten miles 
an hour over the speed limit 25.00 


(2) from eleven up to and 
including fifteen miles an hour 0 S9G-00 
over the speed limit : 


(3) from sixteen up to and 
including twenty miles an hour 65.00 
over the speed limit 


675 
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COMMON NAME 
OF OFFENSE 


(4) from twenty-one up to and 
—including twenty-five miles an 
hour over the speed limit 


(5) from twenty-six up to and 
including thirty miles an hour 
over the speed limit 


(6) from thirty-one up to and 


including thirty-five miles an hour 


over the speed limit 


(7) more than thirty-five miles an 


hour over the speed limit 
Unfastened safety belt 


Child not in restraint device 
or seat belt 


Minimum speed 
Speeding 
Improper starting 
Improper backing 
Improper lane 

_ Improper lane 
Improper lane 
Improper lane 
Improper lane 
Improper passing 
Improper passing 
Controlled access violation 
Controlled access violation 
Improper turning 
Improper turning 
Improper turning 
Following too closely 
Failure to yield 
Failure to yield 
Failure to yield 
Pedestrian violation 


Failure to stop 


Railroad-highway grade 
crossing violation 


Passing school bus 
Failure to signal 
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SECTION 
VIOLATED 


66-7-372 


66-7-369 


66-7-305 


66-7-306 
66-7-324 


66-7-354 


66-7-308 


66-7-313 


66-7-316 
66-7-317 
66-7-319 
66-7-309 through 66-7-312 
66-7-315 
66-7-320 
66-7-321 
66-7-322 
66-7-323 
66-7-325 


~ 66-7-318 
-66-7-328 through 66-7-331 


66-7-332 
66-7-332.1 


66-7-333 through |. 
66-7-340 


66-7-342 and 66-7-344 
through 66-7-346 


66-7-341 and 66-7-343 
66-7-347 
66-7-325 through 66-7-327 


676 


66-8-116 


PENALTY | 
ASSESSMENT 


100.00 
125.00 
150.00 


200.00 
25,00 


25.00 
25.00 
25,00 
25.00 
25.00 
25.00 
25.00 


925.00 


25.00 
25.00 


bwin 


25.00 
25.00 
(25.00 
125.00 
25.00 
25.00 
25.00 
25.00 
50.00 
25.00 


25.00 
25.00 


150.00 
100.00 
25.00 


66-8-116 


COMMON NAME 
OF OFFENSE © 


Riding on motorcycles — 


Video screens in 
automobiles 


Driving on mountain‘ 
highways / : 
Coasting prohibited 


Animals on highway 
at night 


Failure to secure load 


Operation without oversize- | 


overweight permit 


Transport of reducible load with 
special permit more than six miles 


from a border crossing 
Improper equipment 


Improper equipment 
Improper emergency signal 


Minor on motorcycle 
without helmet _ 


Operation interference 
Littering 
Improper parking . | 


Improper parking 


Riding in or towing occupied 


house trailer 
Improper opening of doors 


No slow-moving vehicle emblem 


or flashing amber light 


Open container-first violation 


Texting while driving 
(1) first violation 


_ (2) second and 
subsequent violation 


Using a handheld mobile 


communication device while driving a 


commercial motor vehicle 
(1) first violation 


(2) second and 
subsequent violation 


CRIMES, PENALTIES AND PROCEDURE 


SECTION 
VIOLATED 


" 66-7-355 
66-7-358,. 


66-7-359 


66-7-360 


66-7-363 
66-7-407 


66-7-413 


66-7-413 
66-3-801 through 66-3-840 


_and 66-3-842 


through 66-3-861- 
66-3-901 


66-3-853 through 66-3-857"’ 


66-7-356 
66-7-357 
66-7-364 


66-7-349 through 66-7-352 
and 66-7-353 


66-3-852 


66-7-366 || 
66-7-367 


66-3-887 
66-8-138 
66-7-374 


66-7-375 


677 


66-8-116 
PENALTY 
ASSESSMENT 

100.00 

25.00 


25.00 
25.00 


50,00 
100.00 


50.00 
100.00 


50.00 
50.00 
25.00 


* 300,00 
50.00 
300.00 


25.00 
25.00 


25.00 
. 25.00 


25.00 
25.00 


25.00 


- §0.00 


25.00 


50.00. 
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66-8-116 MOTOR VEHICLES 66-8-116 


B. The term "penalty assessment misdemeanor" does not include a violation that has caused or 
contributed to the cause of an accident resulting in injury or death to a person. 

C.. When an alleged violator of a penalty assessment misdemeanor elects to accept a notice to 
appear in lieu of a notice of penalty assessment, a fine imposed upon later conviction shall not ex- 
ceed the penalty assessment established for the particular penalty assessment misdemeanor and 
probation imposed upon a suspended or deferred sentence shall not exceed ninety days. 

D. The penalty assessment for speeding in violation of Paragraph (5) of Subsection A of Sec- 
tion 66-7-301 NMSA 1978 is twice the penalty assessment established in Subsection A of this sec- 
tion for the equivalent miles per hour over the speed limit. 

E. Upon a second conviction for operation without a permit for excessive size or weight pursu- 
ant to Section 66-7-413 NMSA 1978, the penalty assessment shall be two hundred fifty’dollars 
($250). Upon a third or subsequent conviction, the penalty assessment shall be sil hundred dol- 
lars ($500). 

F. Upon a second conviction for transport of a reducible load with a permit for excessive size 
or weight pursuant to Subsection N of Section 66-7-413 NMSA 1978 more than six miles from a 
port-of-entry facility on the border with Mexico, the penalty assessment shall be five hundred dol- 
lars ($500). Upon a third or subsequent conviction, the penalty assessment shall be one thousand 
dollars ($1,000). 


History: 1953 Comp., § 64-8-116, enacted by Laws ' deleted "Pedestrian violation" and added "through"; after 
1978, ch. 35, § 524; 1981, ch. 360, § 8; 1983, ch. 134,§ 7; "66-7-340", deleted "10.00" and added "25.00"; after "66-7- 
1985, ch, 181, § 5; 1987, ch. 332, § 2; 1988, ch. 121,85; = 346", deleted "10.00" and added "25.00"; after "66-7-327", 
1989, ch. 316, § 1; 1989, ch. 317, § 3; 1989, ch. 318, § 34; deleted "10.00" and added "25.00"; added new penalty as- 


1989, ch. 319, § 11; 1989, ch. 320, § 4; 1990, ch. 120, sessments for "Riding on motorcycles", "Video screens in 
§ 37; 1991, ch. 192, § 9; 1995, ch. 135, § 24; 2000, ch. 22, automobiles", "Driving on mountain highways", "Coasting 
§ 2; 2002, ch. 71, § 2; 2003, ch. 51, § 16; 2005, ch. 10, § 2; . prohibited", "Animals on highway at night" and added 
2006, ch. 48, § 3; 2007, ch. 209, § 12; 2009, ch, 208, § 1; the corresponding statutory references; after "66-3-801", 
2011, ch, 58, § 2; 2013, ch. 205, § 1; 2014, ch. 5, § 2; 2016, added "through 66-3-840 and 66-3-842"; after "66-3-851", 
ch, 63, § 4; 2018, ch. 74, § 58; 2019, ch. 224, § 4. deleted "25.00" and added "50.00"; after "66-3-901", de- 
Cross references. — For payment in foreign currency leted "20.00" and added "50.00"; after "66-3-857", deleted 
under the Motor Vehicle Code, see 66-6-86 NMSA 1978, "10.00" and added "25.00", after "66-7-353", deleted "5,00" 
For the penalty for a misdemeanor, see 66-8-7 NMSA and added "25.00"; after "66-3-852", deleted "5,00" and 
1978. added "25.00"; deleted the penalty assessment for "Failure 
For the punishment of children for traffic violations, see to dim lights"; after "66-7-366", deleted "5.00" and added 
32A-2-29 NMSA 1978. "25.00"; after "66-7-367", deleted "5.00" and added "25,00"; 
For local governments correction fund, see 33-3-25 after "Texting while driving", added paragraph designa- 
NMSA 1978. tion "(1)", after "66-7-374 25.00", deleted the penalty as- 
For court automation fund, see 34-9-10 NMSA 1978. sessment for "Texting while driving subsequent violation 
For court automation fee, see 35-6-1 NMSA 1978, 66-8- 66-7-374" and added "(2) second and subsequent viola- 
116.3 NMSA 1978, and 66-8-119 NMSA 1978. tion"; after "while driving a commercial motor vehicle", 
The 2019 amendment, effective October 1, 2019, es- deleted "Section 1 of this 2016 act" and added "66-7-375", 
tablished a penalty assessment of $50 for vehicles that . and deleted "25.00 Using a handheld mobile communica- 
are not registered as required; in Subsection A, after the tion device while driving a commercial motor vehicle sub- 
penalty assessment headings, added "Vehicles subject to sequent violation Section 1 of this 2016 act"; and added 
registration 66-3-18 $50.00", and added "Driving while li- "(1) first violation 25.00 (2) second and subsequent viola- 
cense administratively suspended 66-5-39.2 25.00". tion"; and in Subsection D, after "Paragraph", deleted "(4)" 
The 2018 amendment, effective July 1, 2018, pro- and added "(5)". 
vided the penalty assessments for certain violations of The 2016 amendment, effective May 18, 2016, pro- 
the Motor Vehicle Code; in Subsection A, after "66-3-24", vided penalty assessments for using a handheld mobile 
deleted "20.00" and added "25,00"; added new penalty as- communication device while driving a commercial mo- 
sessments for "Horseless carriage registration", "Transfer tor vehicle; in Subsection A, after "Texting while driving 
of registration and title", "Expiration of dealer plates", - first violation", deleted "Section 1 of this 2014 act" and 
"Special registration plates", "Bicycle laws", "No license added "66-7-374", after "Texting while driving — subse- 
display", and "Failure to change address or name on li- quent violation", deleted "Section 1 of this 2014 act" and 
cense" and added the corresponding statutory references; added "66-7-374", and after the penalty assessment for 
after "66-7-104", deleted "10.00" and added "25.00", and "Texting while driving — subsequent offense", added "Us- 
after "66-7-105", deleted "10.00" and added "25.00"; added ing a handheld mobile communication device while driy- 
new penalty assessments for "Pedestrian signs and sig- ing a commercial motor vehicle Section 1 of this 2016 act" 
nals" and added the corresponding statutory references; "25.00" and "Using a handheld mobile communication 
after "Speeding (1) up to and including ten miles an hour device while driving a commercial motor vehicle — subse- 
over the speed limit", deleted "15.00" and added "25,00"; quent violation Section 1 of this 2016 act" "50.00". 
increased the penalty assessment to "25,00" for violations The 2014 amendment, effective July 1, 2014, provided 
of ."66-7-305", "66-7-306", "66-7-324", "66-7-354", "66-7- penalty assessments for texting while driving; and in Sub- 
308", "66-7-313", 66-7-316", 66-7-317", "66-7-319", "66-7- section A, at the end of the subsection, after the penalty 
309 through 66-7-312", "66-7-315", "66-7-320", "66-7-321", assessment for "Open container - first violation", added 
"66-7-322", "66-7-323", "66-7-325", "66-7-318", "66-7-328 penalty assessments for "Texting while driving - first vio- 
through 66-7-331"; after "66-7-333", deleted "10.00" and lation Section 1 of this 2014 act 25.00" and "Texting while 
678 
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driving - subsequent violation Section 1 of this 2014 act 
50.00", ; 


The 2013 amendment, effective July 1, 2018, provided’ 


penalty assessments for additional motor vehicle viola- 
tions; in Subsection A, added penalty assessments for 
improper display of registration plate, failure to notify of 
change of name or address, lost or damaged registration 
plate or title, permitting unlicensed person to drive, and 
minor on motorcycle without helmet; increased the pen- 
alty assessment for permitting unauthorized minor to 
drive from ten ($10.00) to fifty dollars ($50.00); and in- 
creased the penalty assessment for improper equipment 
from ten ($10.00) to twenty five ($25.00) dollars. 

The 2011 amendment, effective July 1, 2011, in Sub- 
section A, added a penalty assessment of $100 for viola- 
tion of Section 66-7-413 NMSA 1978, which prohibits the 
transport of a reducible load with a special permit more 
than six miles from a border crossing; and add Subsection 
F to impose a penalty assessment of $500 for a second vio- 
lation and $1,000 for a third violation of Section 66-7-413 
NMSA 1978, 

The 2009 amendment, effective June 19, 2009, in- 
creased the penalty for a railroad-highway grade crossing 
violation from $10 to $150, 

The 2007 amendment, effective July 1, 2007, added 
Subsection E. 

The 2006 amendment, effective May 17, 2006, deleted 
the penalty assessment in Subsection A for improper 
parking under Section 66-7-352.5 NMSA 1978. 

The 2005 amendment, effective June 17, 2005, in- 
creased the penalty assessment for failure to yield upon 
approach of an authorized emergency vehicle from $10.00 
to $50.00 in violation of Section 66-7-332 NMSA 1978. 

The 2003 amendment, effective March 19, 2003, in 
the table, rewrote the "Failure to stop" entry and added 
"Railroad-highway grade crossing violation" entry; in 
Subsection C, substituted "a fine" for "no fine" preceding 
"imposed upon later", inserted "not" preceding "exceed 
the penalty", deleted "no" preceding "probation imposed 
upon", and inserted "not" near the end, 

The 2002 amendment, effective May 15, 2002, in Sub- 
section A, inserted the exception clause in the introduc- 
tory-language and lowered the fines in Paragraphs (3) and 
(4) under "Speeding" in the table; and added Subsection D. 

The 2000 amendment, effective July 1, 2000, in Sub- 
section A, deleted the fines for "Litterbugging", violating 
Sections 30-8-4 ($50.00) and 30-8-10 ($100.00), changed 
the common name of the violation "Litterbugging" to 
"Littering", which violates 66-7-364 NMSA 1978, and in- 
creased the fine from $100.00 to $300.00. 

The 1995 amendment, effective June 16, 1995, in- 
creased the fine for a violation of Section 66-7-352.5 from 
$25.00 to $50.00. 

The 1991 amendment, effective June 14, 1991, in Sub- 
section A, added Paragraphs (5) to (7) under the offense 
of "Speeding", inserted "66-7-532 and" in the "SECTION 
VIOLATED" column for the offense of "Improper parking" 
the first time it appears, added the offense of "Improper 
parking" the second time it appears and added the of- 
fense of "Open container - first violation"; in Subsection B, 
deleted former Paragraph (1) which read | ‘of speeding in 
excess of twenty-five miles an hour in excess of the speed 
limit" and made related and minor stylistic changes; and, 
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in Subsection C, substituted "and no probation imposed 
upon a suspended or deferred sentence shall exceed 
ninety days" for "nor shall the fine imposed be suspended 
or deferred" at the end. 

The 1990 amendment, effective July 1, 1990, in Sub- 
section A, deleted "and 66-7-302" in the "section violated" 
column opposite "Speeding," and substituted "common 
name of offense," "section violated", and "penalty as- 
sessment" for "Child not in restraint device or seat belt," 
"Failure to secure load" and "Operation without oversize- 
overweight permit"; and, in Subsection C, added "nor shall 
the fine imposed be suspended or deferred" at the end. 

The 1989 amendment, effective July 1, 1989, added 
the entry for failure to obey sign; under the entries for 
speeding, in Item (1), substituted "up to and including ten 
miles an hour" for "up to fifteen miles an hour", in Item 
(2), substituted "from eleven up to and included "fifteen 
miles an hour" for "from fifteen to twenty-five miles an 
hour", while in the Penalty column ‘therefor substituted 
"30.00" for "25.00", and added Items (8) and (4) and the 
Penalty Assessments therefor; in the entry for passing 
school bus, in the Penalty column, substituted "100.00" 
for "25.00"; in the entry for improper equipment, in the 
Penalty column, substituted "200.00" for "100,00"; and de- 


“leted former Subsections D and E, relating to a penalty 


assessment of $10.00 to help defray local government cor- 
rections and also an assessment of a court automation fee 
of $3.00. 

The 1988 amendment, effective March 8, 1988, sub- 
stituted "ten dollars ($10.00)" for "five dollars ($5.00)" in 
Subsection D and added Subsection E. 

The 1987 amendment, effective June 19, 1987, in the 
table, in the fourth entry in the middle column substituted 
"Section 66-7-372" for "Section 3 of the Safety Belt Use 
Act" and added the twenty-third line to the table which 
provides the penalty assessment for failure to yield under 
66-7-332.1 NMSA 1978. 


ANNOTATIONS 


System of penalty assessment procedures is en- 
tirely statutory in origin. 1969 Op. Att'y Gen. No. 69- 
88. 

Juvenile has option of assessment or appearing 
in juvenile court. — The state police may give a juvenile 
the option of accepting a penalty assessment on a traf- 
fic violation or appearing in juvenile court. 1972 Op. Att'y 
Gen. No. 72-12. 

Prosecution of complaint filed by person not law 
enforcement officer. — If an offense defined as a "pen- 
alty assessment misdemeanor" is committed and the of- 
fender is not arrested by a police officer, then a person 
other than a law enforcement officer may file a criminal 
complaint in accordance with the procedure established 
for all misdemeanors, and the prosecution of such a com- 
plaint would be undertaken at the discretion of the dis- 
trict attorney. 1981 Op. Att'y Gen. No. 81-18.' 

Am. Jur, 2d, A.L.R. and C.J.S. references, — What 
constitutes "minor traffic infraction" excludable from 
calculation of defendant’s criminal history under United 
States Sentencing; Guidelines § 4A1.2(c)(2). 113 A.L.R. 
Fed 561. 


66-8-116.1. Penalty assessment misdemeanors; oversize load. 


As used in the Motor Vehicle Code [66-1-1 NMSA 1978] and the Motor Carrier Act [65-2A-1 
NMSA 1978], "penalty assessment misdemeanor" means, in addition to the definition of that term 
in Section 66-8-116 NMSA 1978, violation of the following listed sections of the NMSA 1978 for 


which the listed penalty is established: 
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COMMON 
NAME OF 
OFFENSE 


Oversize load 1,000 
to 8,000 pounds 


Oversize load 3,001 ' 


to 4,000 pounds 


Oversize load 4,001 | 


to 5,000 pounds 


Oversize load 5,001 


to 6,000 pounds 


Oversize load 6,001 | 


to 7,000 pounds 


Oversize load 7,001 | 


to 8,000 pounds 
Oversize load 8,001 
to 9,000 pounds 


Oversize load 9,001 © 


to 10,000 pounds 
Oversize load over 
10,000 pounds 


History: Laws 1989, ch. 319, § 12; 2007, ch. 209, 
§ 13, 


MOTOR VEHICLES 


SECTION 


VIOLATED. 


66-7-411 
66-17-41 
66-7-411 
66-7-411 
66-7-411 
66-7-411 
66-7-411, 
» 66-7-411 


66-7-411 


‘66-8-116.2 


PENALTY 
ASSESSMENT 


- $50.00 
80.00 

: 160:00 
250.00 
400.00 
550.00 
700.00 

| “86.00 


1,000.00. 


The 2007 amendment, effective July 1, 2007, doubled 
the penalty assessments. 


66-8-116.2. Penalty assessment misdemeanors; Motor Carrier Act. 


As used in the Motor Vehicle Code [66-1-1 NMSA 1978] and the Motor Carrier Act [65-2A-1 
NMSA’ 1978], "penalty assessment misdemeanor" means, in addition to the definitions of that 
term in Sections 66-8-116 and 66-8-116.1 NMSA 1978, violation of the following listed sections of 
the NMSA. 1978 for sea except:as provided i in Subsection E of this section, the listed es is 


established: ’ 

A. GENERAL 
COMMON 
NAME OF 
OFFENSE 
Failure to register 

motor carrier 


Failure to carry tax 


identification 
permit 


Failure of motor carrier 
to comply with weight distance 
requirements of the Weight 
Distance Tax Act 
(1) first conviction © 


(2) second conviction, within ten years of — 


. the first.conviction 


(3) third or subsequent conviction, within... 


ten years of the first conviction 


680 


SECTION |. 
VIOLATED 


66-3-1.1 


65-1-26 


65-1-26 


gt aap 
ASSESSMENT 


$300.00 
- 300.00 


300.00 
500.00 


1,000.00 
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COMMON 

NAME OF 

OFFENSE 

Failure to comply with 
public regulation 
commission rules and. 
regulations 

Failure to 
carry single state 
registration receipt issued 
by a base state 

Failure to register with 


a base state under the Federal 
Unified Carrier Registration Act 


of 2005 
Failure to stop at 
designated 
registration place 
Failure to obtain 
proper clearance 
certificates 


SECTION 
VIOLATED 


65-2A-7 


65-2A-7 


65-2A-16 


65-5-1 


65-5-3 


B.. VEHICLE OUT-OF-SERVICE VIOLATIONS 


COMMON 

NAME OF 

OFFENSE 

Absence of braking action 

Damaged brake lining or pads 

Loose or missing brake 
components 

Inoperable breakaway braking 
system 

Defective or damaged brake 
tubing 

Inoperative low pressure 
warning device 

Reservoir pressure not 
maintained 

Inoperative tractor 
protection valve 

Damaged or loose air 

' compressor 

Audible air leak at brake 
chamber 

Defective safety devices-- 
chains or hooks 

Defective towing or coupling 
devices 

Defective exhaust systems 

Frame defects--trailers 

Frame defects--other 


SECTION 
VIOLATED 


65-3-9 
65-3-9 


65-3-12 
65-3-12 
65-3-12 
65-3-9 
65-3-12 
65-3-9 
65-3-12 
65-3-12 
65-3-9 
65-3-9 
65-3-9 


65-3-12 
65-3-9 


66-8-116.2 


PENALTY 
ASSESSMENT 


50.00 


50.00 


= 50.00 
100.00 


~100,00. 


PENALTY 
ASSESSMENT 


$100.00 
50.00 


100.00 
50.00 
50.00 
50.00 
100.00 
100.00 
100.00 
50.00 
100.00 
100.00 
30.00 


100.00 
100.00 
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COMMON “OIT SECTION 
NAME OF - | VIOLATED 
OFFENSE 
Defective fuel systems 65-3-9 
Missing or inoperative 

lamps 65-3-9 
Missing lamps on projecting 

loads 65-3-9 
Missing or inoperative 

turn signal 5; 65-3-9 
Unsafe loading 65-3-8 


Possession of radar detector 

in commercial motor carrier 

vehicle . 65-3-8 
Possession of alcoholic 

beverage in commercial 


motor carrier vehicle 65-3-8 
Excessive steering wheel 
play 65-3-9 
Steering column defects 65-3-9 
Steering box or steering | 
system defects 65-3-9 
Suspension system defects 65-3-9 
Defective springs or spring 
~ assembly | 65-3-9 
Defective tires--steering 
~~ axle 65-3-9 
Defective tires--other axles . 65-3-9 
Defective wheels and rims 65-3-9 
Defective or missing 
windshield wipers 65-3-9 
Defective or inoperative 
emergency exit--bus 65-3-9 
C. DRIVER OUT-OF-SERVICE VIOLATIONS 
COMMON SECTION 
NAME OF VIOLATED 
OFFENSE 
Driver's age 65-3-7 
Driver not licensed for 
type of vehicle being 
operated 65-3-7 


Failure to have valid 
commercial driver's license 


in possession 66-5-59 
No waiver of physical 
disqualification 
in possession 65-3-7 
Sickness or fatigue | 65-3-8 
Driver disqualification 65-3-7 
682 \ 


66-8-116.2 


PENALTY 
ASSESSMENT 


50.00 
25.00 
50.00 
25.00 
100.00 
100.00 
200.00 
100.00 
100.00 


100.00 
~~ 50.00 


50.00 
100.00 

~ 30.00 
50.00 
30.00 


100.00. 


PENALTY 


ASSESSMENT 


$30,00 
30.00 
30,00 


30.00 
. , 100,00 
500.00 
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COMMON | ~— SECTION | PENALTY 
NAME OF VIOLATED ) ASSESSMENT 
OFFENSE . | 


Exceeding the 10-hour 
driving rule for 
“passenger carrier . 
_ transportation ete 65-3-11 | 100.00 
Exceeding the 11-hour 
, driving rule for property 


carrier transportation 65-3-11 100.00 
Exceeding the 14-hour on... fi 

duty rule for property Bliq 

carrier transportation “ ) 65-3-11.__ ~ 100.00 


Exceeding the 15-hour on 
duty rule for passenger 


carrier transportation 65-3-11 100.00 
Exceeding the 60 hours:in 7’ aT & a4 
days on duty rule 65-3-11 100.00 
Exceeding the 70 hours in 8 — . | oe 
days on duty rule 65-38-11 i 100.00 
False log book | 65-3-11 | 100.00 
No log book 65-3-11: , 100.00 
No record for previous | 
7 days 65-38-11 100.00. 
D. HAZARDOUS MATERIALS OUT-OF-SERVICE VIOLATIONS 
COMMON | SECTION: PENALTY 
NAME OF VIOLATED ASSESSMENT 
OFFENSE teil i 
Placarding violations 65-3-13 $250.00 
Cargo tank not meeting i Da 
specifications 65-3-13 250.00 
Internal valve operation : 
violations 65-3-13 : 250.00 
Hazardous materials 
packaging violations 65-3-13 | 250.00 
Insecure load--hazardous , 
materials 65-3-13 250.00 
Shipping papers violations. ... 65-38-13, ; 30.00 
Shipment of forbidden . ' 
combination of hazardous | 
materials ae uh 65-3-13 250,00 
No hazardous waste manifest . 65-3-13 ' 30.00 
Bulk packaging marking i 7 
violations 65-3-18 | 30.00 
Cargo tank marking violations righ ) 65-38-15 30.00, 


E..-Upon a second conviction for failure to stop at a port of entry or inspection station pur- 
suant to Section 65-5-1 NMSA 1978, the penalty assessment shall be two hundred ‘fifty dollars 
($250). Upon a third or subsequent conviction, the penalty assessment shall be five hundred dol- 
lars ($500). 
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66-8-116.3 MOTOR VEHICLES 66-8-116.3 


History: 1978 Comp., § 66-8-116.2, enacted by Laws The 2006 amendment, effective January 1, 2007, in 
1989, ch. 319, § 13; 1991, ch. 160, § 21; 1995, ch. 135, Subsection A, changed "65-1-12" to "66-3-1.1" as the sec- 
§ 25; 20038, ch. 359, § 43; 2006, ch. 71, § 2; 2007, ch. 209, tion violated for failure to register motor carrier; and 
§ 14; 2008, ch. 31, § 1. added a $50.00 penalty assessment for failure to register 

Cross references. — For the Motor Carrier Act, see 65- with a base state under the federal Unified Carrier Regis- 
2A-1 NMSA 1978 et seq. tration Act of 2005. 

The 2008 amendment, effective May 14, 2008, in Sub- Laws 2006, ch. 71 became effective January 1, 2007, as 
section A, imposed a penalty assessment for failure to the New Mexico compilation commission was not notified 
comply with Weight Distance Tax Act requirements. of a delay as provided by Laws 2007, ch. 71, § 3. 

The 2007 amendment, effective July 1, 2007, in- The 2003 amendment, effective July 1, 2003, updated 
creased the penalty assessments; added penalty assess- internal references in light of the Motor Carrier Act; sub- 
ments for violation of Sections 66-3-1.1, 65-2A-16, 65-3-8, stituted "carry single state registration receipt issued by 
65-3-8 and 65-3-11 NMSA 1978; and added Subsection E. a base state" for "register interstate motor carrier with 

Compiler's note. — On September 26, 2007, the New state corporation commission" in Subsection A. 

Mexico compilation commission received a letter from the The 1995 amendment, effective June 16, 1995, desig- 
New Mexico Public Regulation Commission dated Sep- nated the existing provisions as Subsection A and added 
tember 24, 2007, notifying the New Mexico compilation Subsections B through D; { 

commission that the federal government had taken all The 1991 amendment, effective July 1, 1991, deleted a 
action necessary to implement the Unified Carrier Regu- penalty assessment of $75.00 for violation of Section 65-1- 
lation Act of 2005 on August 24, 2007, the date of publica- 9, failure to pay motor carrier fees. 


tion of regulations in the Federal Register. 


66-8-116.3. Penalty assessment misdemeanors; additional fees. 


In addition to the penalty assessment established for each penalty assessment misdemeanor, 
there shall be assessed: 

A. ina county without a metropolitan court, twenty dollars ($20.00) to help defray the costs of 
local government corrections; 

B. acourt automation fee of ten dollars ($10.00); 

C. a traffic safety fee of three dollars ($3.00), which shall be credited to the traffic ites educa- 
tion and enforcement fund; 

D. ajudicial education fee of pares dollars ($3. 00), which shall be credited to the judicial educa- 
tion fund; 

EK. ajury and witness fee of five dollars ($5.00), which shall be credited to the jury and witness 
fee fund; 

F. ajuvenile adjudication fee of one dollar ($1.00), which shall be credited to the JUaeiaeS ifvem 
dication fund; 

G. a brain injury services fee of five dollars ($5.00), which shall be credited to the brain injury 
services fund; 

H. a court facilities fee as follows: 


ina COUNLY WiLh*a Metropolitan COUT aspa..rsy-.>-ustereceietessissss cone sevuaveete Gavusleuamane acti 34 peed beet $24.00; 
ID ANY, OGDOL. COUDLY an > osecreyse pantie % poiprack © pevemeateviecge «<0 Bseec ee ee ht RT rie a 10.00; 
and | 


I. until May 31, 2014, a magistrate courts operations fee of four dollars ($4.00), which shall be 
credited to the magistrate courts operations fund. 


History: 1978 Comp., § 66-8-116.3, enacted by Laws’ 2009 amendments. — Laws 2009, ch. 244, § 1 and 
1989, ch. 318, § 35, Laws 1989, ch. 319, § 14 and Laws Laws 2009, ch. 245, § 5 both amended 66-8-116.3 NMSA 
1989, ch. 320, § 5; 1990, ch. 57, § 2; 1993, ch. 273, § 6; 1978. The section is set out as amended by Laws 2009, ch. 
1996, ch. 41, § 8; 1997, ch. 242, § 5; 1997, ch. 247, § 2; 245, § 5. See 12-1-8 NMSA 1978. 

1998 (1st S.S.), ch. 6, § 4; 2000, ch. 5, § 7; 2008, ch. 424, Laws 2009, ch. 245, § 5, effective July 1, 2009, in Sub- 
§ 4; 2009, ch. 244, § 1; 2009, ch. 245, § 5; 2010, ch. 7, § 2; section D, changed the fee toast $2.00 to $3.00 and added 
2011, ch. 173, § 3. a new Subsection E that provided for a jury and witness 

Cross references, — For payment in foreign currency fee of $5.00 to be credited to the jury and witness fee 
under the Motor Vehicle Code, see 66-6-36 NMSA 1978. fund, 

For traffic safety education and enforcement fund, see Laws 2009, ch. 244, § 1, effective June 19, 2009, also 
66-7-512 NMSA 1978. amended the section as follows: in Subsection D, changed 

For brain injury services fund, see 24-1-24 NMSA 1978. $2.00 to $3.00; and added a new Subsection E that pro- 

For the court automated fund, see 34-9-10 NMSA 1978. vided for a juvenile adjudication fee of $1.00 'to be credited 

The 2011 amendment, effective July 1, 2011, in Sub- to the juvenile adjudication fund. 
section A, inserted a comma after "court". The 2003 amendment, effective July 1, 20038, in Sub- 

The 2010 amendment, effective May 19, 2010, added ° section A, increased the assessment from ten to twenty 
Subsection I, dollars; in Subsection D, increased the fee from one dollar 


to two dollars. 
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66-8-117 


The 2000 amendment, effective February 15, 2000, in 
Subsection A, inserted "in a county without a metropolitan 
court" and, in Subsection F, substituted "24.00" for "14.00", 

‘The 1998 amendment, effective July 1, 1998, added 
Subsection F and made minor related stylistic changes. 

The 1997 amendment, effective July 1, 1997, added 


CRIMES, PENALTIES AND PROCEDURE 


66-8-119 


The 1993 amendment, effective July 1, 1993, substi- 
tuted "fees" for "fee" in the section heading; deleted "a 
penalty assessment fee of" from the end of the introduc- 
tory language; and added Subsection D, making related 
grammatical changes. 

The 1990 amendment, effective July 1, 1990, added 


Subsection EH. 

The 1996 amendment, effective May 15, 1996, sub- 
stituted "ten dollars (10.00)" for "three dollars ($3.00)" in 
Subsection B. 


Subsection C and made a minor stylistic change. 


66-8-117. Penalty assessment misdemeanors; option; effect. 


A. Unless a warning notice is given, at the time of making an arrest for any penalty assess- 
ment misdemeanor the arresting officer shall offer the alleged violator the option of accepting a 
penalty assessment. The violator's signature on the penalty assessment notice constitutes an ac- 
knowledgment of guilt of the offense stated in the notice. 

B. Except for penalty assessments made under a municipal program authorized by Section 66- 
8-130 NMSA 1978, payment of any penalty assessment must be made by mail to the division 
within thirty days from the date of arrest. Payments of penalty assessments are timely if post- 
marked within thirty days from the date of arrest. The division may issue a receipt when a pen- 
alty assessment is paid by currency, but checks tendered by the violator upon which payment is 
received are sufficient receipt. 


C. No record of any penanty, assessment payment is admissible as evidence in any court in any 


civil action. 


History: 1953 Comp., § 64-8-117, enacted by Laws 
1978, ch. 35, § 525; 1981, ch. 360, § 9; 1990, ch. 120, § 38, 

The 1990 amendment, effective July 1, 1990, in Sub- 
section B, rewrote the first sentence which read "Payment 
of any penalty assessment must be made by mail to the 
motor vehicle division, Santa Fe, within thirty days from 
the date of arrest" and deleted "motor vehicle" preceding 
"division" in the third sentence. 


ANNOTATIONS 


Choice of persons arrested. — New Mexico law pro- 
vides that, with certain exceptions, for more serious of- 
fenses, persons arrested for motor vehicle violations who 
are not given warning notices are to be given the choice 
of appearing in court upon their promise to appear, as 
evidenced by signing the notice to appear section of a uni- 
form traffic citation, or paying the penalty assessment, as 
evidenced by signing an agreement to pay the assessment 


66-8-118. Repealed. 


Repeals. — Laws 1981, ch. 360, § 21, repealed 66-8- 
118 NMSA 1978, as enacted by Laws 1978, ch. 35, § 526, 
relating to failure to pay penalty assessment, effective 


on the uniform traffic citation. Vigil v. N.M. Motor Vehicle 
Div., 2005-NMCA-057, 137 N.M. 438, 112 P.3d 299. 

Advice of police officers, — Police officers are not re- 
quired to advise drivers arrested for motor vehicle viola- 
tions of all the possibilities that could happen if one went 
to court, Vigil v. N.M. Motor Vehicle Div, , 2005-NMCA-057, 
137 N.M. 488, 112 P.3d 299, 

Motorist enters into legal obligation with state 
upon acceptance. — When a motorist charged with the 
violation of one of the enumerated traffic regulations ac- 
cepts penalty assessment, he enters into a legal obligation 
with the state, which is bound by unambiguous terms con- 
cerning time, place and form of discharge. 1969 Op. Att'y 
Gen. No. 69-88. 

Motorist cannot reconsider his acceptance of 
penalty assessment. 1969 Op. Att'y Gen. No. 69-88. 

No official court proceedings are begun by allow- 
ing a motorist to accept a penalty assessment. 1972 Op. 
Att'y Gen. No. 72-12. 


January 1, 1982. For present provisions, see 66-5-25, 66-5- 
26 and 66-5-30 NMSA 1978. 


66-8-119. Penalty assessment revenue; disposition. 


A. The division shall remit all penalty assessment receipts, except receipts collected pursuant 
to. Subsections A through I of Section 66-8-116.3 NMSA 1978, to the state treasurer for credit to 


the general fund. 


B. The division shall remit all penalty assessment fee receipts collected pursuant to: 
(1) Subsection A:of Section 66-8-116.3 NMSA 1978 to the state treasurer for credit to the 


local government corrections fund; 


(2) Subsection B of Section 66-8-116.3 NMSA 1978 to the state treasurer for credit to the 


court automation fund; 
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66-8-120 MOTOR VEHICLES 66-8-120 


(8) Subsection C of Section 66-8-116.3 NMSA 1978 to the state treasurer for’ credit to the 
traffic safety education and enforcement fund; 

(4) Subsection D of nection 66-8-116.3 NMSA LO76 to the state treasurer for credit to the 
judicial education fund; 

(5) Subsection E of Section 66-8- 116. 3 NMSA 1978 to on state treasurer for credit to the 
jury and witness fee fund; 

(6) Subsection F of Section 66-8-116.8 NMSA 1978 to the state treasurer for credit to the 
juvenile adjudication fund; 

(7) Subsection G of Section 66-8- 116. 38 NMSA 1978 to the state treasurer for credit to the 
brain injury services‘fund; | 

(8) Subsection H of Section 66- 8. 116. 3 NMSA 1978 to the rare {PB ait rey fOr credit to he 
court facilities fund; and 

(9) Subsection I of Section 66-8-116.3 NMSA 1978 to the state treasurer for credit to the 
magistrate courts operations fund. 


History: 1958 Comp., § 64-22-4.3, enacted by Laws The 1997 amendments. — Identical amendments to 
1968, ch. 62, § 159; recompiled as 1953 Comp., § 64-8- ‘this sectiony enacted by Laws. 1997, ch, 242,§6 and Laws 
119, by Laws 1978, ch. 35, § 527; 1981, ch. 360, § 10; ., 1997, ch. 247, § 3, effective July 1, 1997, added the subsec- 
1988, ch. 184, § 8; 1988, ch, 121, § 6; 1990, ch. 87, § 3; tion designations, deleted the language "the court auto- 


1998, ch. 278, § % 1997, ch. 242, § 6; 1997, ch, 247, § 3; ‘mation fee collected pursuant to", "the traffic safety fee 

1998 (1st SS), ehi 6, § 5; 2009, ch. 245, § 6; 2010, ch. 7, collected pursuant to" and "and the judicial education fee — 

§ 3. collected pursuant to" at the end of Paragraphs B(1), (2) 
Cross references. — For definition of "division", see and (3), respectively, and added Paragraph B(5). é, 

66-1-4.4. NMSA 1978. ~The 1993 amendment, effective July 1, 1993, substi- 
For traffic safety education and enforcement fund, see tuted "A through D" for "A, B and C" and deleted "state" 

. 66-7-512 NMSA 1978, before "general fund" in the first sentence; and deleted 
For general fund, see 6-4-2 NMSA 1978. "and" before. "the, traffic, safety fee" and: added .the lan- 
For brain injury services fund, see 24-1-24 NMSA 1978, guage beginning "and the judicial education fee" to the 
For local governments correction, fund, see ,.33-3-25 end, in the second sentence. _ 

NMSA 1978. The 1990, amendment, effective July 1, 1990, sub- 
For.court automation fund, see 34-9- 10 NMSA 1978, stituted "Subsections A, B and C of Section 66-8-116.3 
For court. automation fee, see 35-6-1 NMSA 1978, 66-8- NMSA 1978" for "Subsections D.and E of Section 66-8-116 

116.8 NMSA 1978 and 66-8-119 NMSA 1978. NMSA 1978" in the.first sentence and rewrote the second 
The. 2010 amendment, effective May 19, 2010, added sentence which read "The division shall remit all penalty 

Paragraphs (6) and (9) of Subsection B, and renumbered assessment fee receipts collected pursuant to Subsection 

paragraphs accordingly, D of Section 66-8-116 NMSA ‘1978 to the state treasurer 
The 2009 amendment, effective July.1, 2009, in Para- for credit to the local government corrections fund and the 

graph (5) of Subsection. B, after, "Section. 66-8-116.3 NMSA court automation fee collected pursuant to Subsection E 

1978", added "to the state treasurer for credit to the jury and of Section 66-8-116 NMSA 1978 to the state treasurer for 

witness fee fund"; and added Paragraph (6) of Subsection B. credit to the court automation fund". 

The 1998 amendment, effective July.1, 1998, substi- The 1988 amendment, effective March 8, 1988, sub- 
tuted "F" for "E" in Subsection A, and added Paragraph stituted "Subsections D and E" for "Subsection D” in the 

B(6), making minor related stylistic changes. first sentence, and added all of the language of the second 


sentence following the first instance of "corrections fund". 


66-8-120. Parties to a crime. 


Every person who commits, attempts to commit, conspires to commit or aids or abets in the com- 
mission of any act declared herein to be a crime, whether individually or in connection with one or 
more other persons or as-a principal, agent or accessory, shall be guilty of such offense, and:every 
person who falsely, fraudulently, forcibly or willfully induces, causes, coerces, requires, permits 
or directs another to violate any provision of the Motor Vehicle Code [66-1-1 NMSA 1978] or-any 
other law of this state Mabe HS to motor vehicles i is PEN ae guilty of ie offense. 


History: 1953 Comp., § 64-8-120, enacted by Laws ‘the driver struck and killed a pedestrian; defendant was 


1978, ch. 35, § 528. charged with being a party to a crime under Section 66- 
. 8-120 NMSA 1978 after the Court of Appeals issued its 
ANNOTATIONS ~ opinion in State v. Marquez, 2010-NMCA-064, 148 N.M. 

Retroactive application of State v. Marquez. — 511, 238 P.dd 880; and the district court dismissed the 
Where defendant suggested that defendant and the driver charges against defendant on the ground that Marquez 
of the automobile go out for drinks; defendant encouraged was an unforeseeable interpretation of Section 66-8-120 
the driver to go to several bars where defendant pur- NMSA 1978 that could not be applied retroactively to 
chased alcohol; after defendant and the driver left a bar, defendant, Section 66-8-120 NMSA 1978 clearly sets out 


that it is a crime for a person to aid and abet in violation 
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of the Motor Vehicle Code and because Marquez neither bar; defendant bought a twelve-pack of beer and suggested 
changed the previous interpretation of Section 66-8-120 that the friend drive them in the friend's vehicle so that 
NMSA 1978 nor enlarged the scope of the conduct crimi- they could continue to party; the friend's vehicle rear-ended 
nalized by Section 66-8-120 NMSA 1978, the court's in- a van that resulted in the death of two:and great bodily in- 
terpretation of Section 66-8-120 NMSA 1978 in Marquez jury of five occupants of the van; seven open beer cans were 
was foreseeable and applied to defendant. State v. Lovato, ' found in the friend's vehicle; the friend had a breath alcohol 
2011-NMCA-065, 150 N.M. 19, 256 P.3d 982, cert. denied, content’ of .19; and defendant stated that defendant knew 
2011-NMCERT-005, 150.N.M. 666, 265 P.3d 717. the friend was intoxicated at the time of the accident, and 

The charges of party to the crime of homicide that defendant should have taken the friend's keys away, 
by vehicle and great bodily harm by a vehicle do not although defendant did not have physical control over 
require physical control over a vehicle. State v. Mar- the friend's vehicle, defendant was guilty of homicide by a 
quez, 2010-NMCA-064, 148 N.M. 511, 238 P.3d 880, cert. vehicle and of great bodily injury by a vehicle while driv- 
quashed, 2010-NMCERT-006, 148 N.M. 582, 241 P.8d 180. ing a vehicle under the influence of alcohol. State v, Mar- 


Party to the crime of homicide by vehicle and quez, 2010-NMCA-064, 148 N.M. 511, 238 P.3d 880, cert. 
great bodily harm by a vehicle. — Where defendant quashed, 2010-NMCERT-006, 148 N.M. 582, 241 P.3d 180. 
and defendant's friend were drinking together in a bar; the Am. Jur. 2d, A.L.R. and C.J.S. references. — 61A 
friend became so intoxicated that the bar refused service; C.J.S, Motor Vehicles § 590. 
defendant and the friend were refused service at another 


66-8-121. Offenses by persons owning or controlling vehicles. 


It is unlawful for the owner, or any other person, employing or otherwise directing the driver of 
any vehicle to require or to permit the operation of such vehicle upon a highway in any manner 
contrary to law. 


History: 1941 Comp., § 68-2608, enacted by Laws. Cross references. — For permitting unauthorized 
1953, ch. 139, § 184; 1953. Comp., § 64-22-6; recom- persons to drive, see 66-5-40, 66-5-41 NMSA 1978. 
piled as 1953 Comp, § 64-8-121, by Laws 1978, ch. 
35, § 529. 


66-8-122. Immediate appearance before magistrate. 


Whenever any person is arrested for any violation of the Motor Vehicle Code [66-1-1 NMSA 
1978] or other law relating to motor vehicles punishable as a misdemeanor, he shall be immedi- 
ately taken before an available magistrate who has jurisdiction of the offense when the: 

A. person requests immediate appearance; 

B._ person is charged with driving while under the influence of intoxicating liquor or narcotic drugs; 

C. person is charged with failure to stop in the event of an accident causing death, personal 
injuries or damage to property; 

D._ person is charged with reckless driving; . 

E. -arresting officer has good cause to believe the person arrested has committed a felony; 

F. person refuses to give his written promise to appear in court or acknowledge receipt of a 
warning notice; or 

G. person is charged with driving when his privilege to do so was suspended or revoked pursu- 
ant to Section 66-8-111 NMSA 1978 or pursuant toa conviction for driving while under the influ- 
ence of intoxicating liquor or drugs. 


History: 1941 Comp., § 68-2604, enacted by Laws placed under custodial arrest for driving while under the 


1953, ch. 139, § 185; 1953 Comp., § 64-22-7; Laws 1968, influence of intoxicating liquor does not have a constitu- 
ch. 62, § 160; 1977, ch. 376, § 2; recompiled as 1953 tional right to counsel immediately following a breath al- 
Comp., § 64-8-122, by Laws 1978, ch. 35, § 530; 1978, cohol test since it did not amount to initiation of judicial 
ch. 162, § 1; 1978, ch. 212, § 1; 1985, ch. 186, § 3. criminal proceedings or prosecutorial commitment, nor 
Cross references. — For the definition of "nonresi- was the period following administration of the test a criti- 
dent", see 66-1-4.12 NMSA 1978. cal stage. State v. Sandoval, 1984- NMCA- 083; 101 N.M. 
For failure to stop for an accident, see 66-7-201 to 66-7- 399, 683 P.2d 516. 
205 NMSA 1978. Word "immediate" does not mean higdtaribaneotlaly"; 
For driving while under the influence of intoxicating li- without any delay or any time intervening, but means within 
quor or narcotic drugs, see 66-8-102 NMSA 1978. a reasonable time, without unreasonable or unnecessary de- 
For reckless driving, see 66-8-113 NMSA 1978. : lay, having due regard to the nature and circumstances of a 
particular case. 1959-60 Op. Att'y Gen. No. 60-34. 
ANNOTATIONS Peace officers can make warrantless arrest when 


probable cause offense committed in presence. — 


No right to counsel when under custodial arrest : f c 
g Peace officers in New Mexico can‘make arrests without 


following testing. — A person issued a citation and 
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warrants for other than trivial misdemeanors when they physical arrest without a warrant rather than issuing a 
have probable cause to believe an offense is being com- uniform traffic citation so long as the arrest is made for 
mitted in their presence. Such probable cause exists when the commission of a felony or for the commission of a mis- 
there is a reasonable foundation for the judgment of the demeanor committed in his presence. 1961-62 Op. Att'y 
officer that a misdemeanor is being committed, 1961-62 Gen. No, 61-117. 
Op, Att'y Gen. No, 61-117, Am. Jur. 2d, A.L.R. and C.J.S. references, — Right 
.Warrantless arrest for commission of crime. — In of motorist stopped: by police officers to be informed, at 
situations involving violations of the Motor. Vehicle Code that time of his federal constitutional rights under Mi- 
Sections (66-1-1 to 66-8-140 NMSA 1978) ‘other than those randa v. Arizona, 25 A.L.R.3d 1076, 


enumerated in this section, a police officer may make a -61A C.J.S. Motor Vehicles § 593(1). 


66-8-123. Conduct of arresting officer; notices by citation. 


A. Except as provided in Section 66-8-122 NMSA 1978, unless a penalty assessment. or warn- 
ing notice is given, whenever a person is arrested for any violation of the Motor Vehicle Code or 
other law relating to motor vehicles punishable as a misdemeanor, the arresting officer, using the 
uniform traffic citation in paper or electronic form, shall complete the information section and pre- 
pare a notice to appear in court, specifying the time and place to appear, have the arrested person 
sign the agreement to appear as specified, give a copy of the citation to the arrested person and 
release the person from custody, 

B. . Whenever a person is arrested for violation oh a penalty nesenement oars and elects 
to pay the penalty assessment, the arresting officer, using the uniform traffic citation in paper or 
electronic form, shall complete the information section and prepare the penalty assessment notice 
indicating the amount of the penalty assessment, have.the arrested person sign the agreement to 
pay the amount prescribed, give a'copy of the citation along with a business reply envelope ad- 
dressed to the motor vehicle division in Santa Fe to the arrested person and release the person 
from custody. No officer shall accept custody or payment of any penalty assessment. If the arrested 
person declines to accept a penalty assessment notice, the officer shall issue a notice to appear. 

C. The arresting officer may issue a‘warning notice, but shall fill in‘the information section of 
the uniform traffic citation in paper or electronic form and give a copy to the arrested person after 
requiring the person's signature on the warning notice as an acknowledgment of receipt. No warn- 
ing notice issued under this section shall be used as evidence of conviction for purposes of suspen- 
sion or revocation of license under Section 66-5-30 NMSA 1978. © 

D. In order to secure release, the arrested person must give the person's written promise to ap- 
pear in court or to pay the penalty assessment prescribed or acknowledge receipt of a warning notice. 

E. Any officer violating this section is guilty of a misconduct in office and is subject to removal. 

F. A law enforcement officer who arrests a person without a warrant for a misdemeanor viola- 
tion of the Motor Carrier Act [65-2A-1 to 65-2A-40 NMSA 1978], the Criminal Code [Chapter 30, 
Article 1 NMSA 1978], the Liquor Control Act [Chapter 60, Articles 3A, 5A, 6A, 6B, 6C, 6E, 7A, 7B 
and 8A NMSA 1978] or other New Mexico law may use the uniform traffic citation in paper or elec- 
tronic form, issued pursuant to procedures outlined in Subsections B through F of Section 31-1-6 
NMSA 1978, in lieu of taking the person to jail. 

G. An electronic traffic citation, prescribed by Section 66-8-128 NMSA 1978, is an electronic 
version of the uniform traffic citation. For the purposes of this section, an electronic citation may 
be completed instead of a uniform traffic citation; provided, however, that where this section re- 
quires a copy of a citation to be given to an arrested person, a physical copy of the citation shall be 
provided whether a uniform traffic citation or an electronic form of the uniform traffic citation was 
used. An electronic form of the uniform traffic citation may be signed electronically. 


History: 1953 Comp., § 64-8-123, enacted by Laws form"; in Subsection C, in the first sentence, after "uni- 
1978, ch. 35, § 531; 1981, ch. 360, § 11; 1989, ch, 320, form traffic citation", added,"in paper or electronic form"; 
§ 6; 2013, ch. 197, § 2. in Subsection F, after "uniform traffic citation", added "in 

Cross vefenencca: — For penalty assessments, see 66- paper or electronic form", after "procedures outlined in", 
8-116 to 66-8-119 NMSA 1978, added "Subsections B through F" and after "Section 31- 

The 2013 amendment, effective July 1,2013, pro- 1-6 NMSA 1978", deleted "Subsections B through E"; and 
vided for the use of electronic citations; in Subsection A, added Subsection G, 
after "uniform traffic citation", added "in paper or elec- Temporary provisions. — Laws 20138, ch. 197, § 5 pro- 
tronic form"; in Subsection,B, in the first sentence, after vided that the department of public safety and the motor 
"uniform traffic citation", added "in paper or, electronic vehicle division of the taxation and revenue department 
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shall develop procedures. to carry out the cgevnior pric of before the court designated in the citation, he voluntarily 
Laws 2013, ch. 197, §§ 1-to 4. submits to the jurisdiction of the court, which is retained 

The 1989 amendment, efetink July 1, 1989, added by the said court to the exclusion of all others until volun- 
Subsection F. tarily and legally relinquished, or until disqualified. 1957- 


58 Op. Att'y Gen. No, 58-122. 


* ANNOTATIONS if Court within county where offense occurred. _ 

Investigative detention by police officer. — De- The arresting officer, may designate which court the ar- 
spite this section's use of the words "arrest" and "custody," rested person must appear in, so long as the court is within 
when a New Mexico police officer stops a car merely to the county where the offense charged is alleged to have 
issue a traffic summons for a minor speeding infraction, occurred, and the person cited is bound by the arresting 
that stop is more in the nature of an’investigative deten- officer's designation. 1959-60 Op, Att'y Gen, No, 60-199. 
tion than a traditional arrest. United States v. Gonzalez, Magistr ate designated on citation thereby ac- 
763 F.2d 1127 (10th Cir, 1985). quires and retains jurisdiction. — The magistrate 

Choice of persons arrested. — New Mexico law pro- designated thereon acquires jurisdiction over the subject 
vides that, with certain exceptions, for more serious of- matter of the cause. It is fundamental that the court first 
fenses, persons arrested for motor vehiclé violations who acquiring jurisdiction of a cause retains it to the exclusion 
are not given warning notices are to be given the choice of all others, so long as it does not voluntarily and legally 
of appearing in court upon their promise to appear, as abandon it. 1957-58 Op. Att'y Gen. No, 58-122. 
evidenced by signing the notice to appéar section of a uni- Municipal policeman cannot require offender's 
form traffic citation, or paying the penalty assessment, as appearance in court outside city, — A city or town 
evidenced by signing an agreement to pay the assessment policeman, when issuing a traffic citation to an adult for 
on the uniform traffic citation. Vigil v. N.M, Motor Vehicle the violation of a municipal ordinance, cannot require, the 
Div., 2005-NMCA-057, 137 N.M. 438, 112 P3d 299. offender to appear before a magistrate court located in a 

Advice of police officers. — Police officers are not re- precinct outside the limits of the municipality, Of course, 
quired to advise drivers arrested for motor vehicle viola- if the governing body of the municipality has designated 
tions of all the possibilities that could happen if one went one particular court within the municipality to, hear all 
to court. Vigil v. N.M. Motor Vehicle Div, 2005-NMCA-057, cases of violations of municipal ordinances, then all traf- 
137 N.M. 438, 112 P.3d-299. fic citations should be directed to that, court. 1959-60 Op. 

Applicability of forgery statute. — The forgery stat- Att'y Gen, No. 60-199. 
ute, 30-16-10A NMSA 1978, includes uniform traffic cita- No appearance unless violation is of state traffic 
tions among the types of writings which ‘may purpért to law. — A city or town policeman could issue a traffic cita- 
have legal efficacy. Therefore, motorist who gave officer tion to an adult for an alleged violation of a state traffic 
brother's name and signed brother's name to three traffic law, and require the person arrested to appear in a court 
citations could be prosecuted for forgery. State v. Wasson, located in a precinct outside the municipality, so long as 
1998-NMCA-087, 125 N.M. 656, 964 P.2d 820, cert. denied, the court designated is within the county. 1959-60 Op. 
125 N.M. 322, 961 P.2d 167. Att'y Gen. No. 60-199. 

Arresting officer designates court and offender Officer may detain accused when no court open. — 
submits to its jurisdiction. — Whenever the procedure When a police officer arrests a person for driving while un- 
outlined ‘is followed, the arresting officer has the author- der the influence of alcohol and because of the hour of the 
ity to designate the court before whom the offender shall night is unable to find a court open, the police officer may 
appear. When the arrested person, in order to secure his detain the accused under arrest until it 18 possible to take 
immediate release, gives his written promise to appear him before a magistrate. 1959-60 Op. Att'y Gen. No. 60-34. 


66-8-124. Arresting officer to be in uniform. 


A. No person shall be arrested for violating the Motor Vehicle Code [66-1-1 NMSA 1978] or 
other law relating to motor vehicles punishable as a misdemeanor except. by a commissioned, 
salaried peace officer who, at the time of arrest, is wearing a uniform clearly pe eanae the peace 
officer's official status. - =. 4) Fit 

B. Notwithstanding the pxaisiona of Subsection A of this section;.a rhubiidnality may provide 
by ordinance that uniformed private security guards may be commissioned by. the local police 
agency to issue parking citations for, violations of\clearly and properly marked. fire zones and 
access zones for persons with significant mobility limitation. Prior to the commissioning of any 
security guard, the employer of the security guard shall agree in writing with the local police 
agency to the commissioning of the employer's security guard. The employer of any security guard 
commissioned under the, provisions of;this section shall be liable for the actions of that security 
guard in carrying out the security guard's duties:pursuant to that commission. Notwithstanding 
the provisions of the Tort Claims Act [41-4-1 NMSA 1978], private ancart guards commissioned 
under this section shall:not be deemed public are lesee4 under that act. 


History: 1953 Cate § 64-22-8.1, enacted by Laws j The 2007 saree tect effective Jiune 15, 2007, 
1961, ch, 213, § 3; 1968, ch. 62, § 162; recompiled .as changed "handicapped access zones" to "access zones for 
1953 Comp., § 64-8-124, by Laws 1978, ch. 35, § 532; ~ persons with significant mobility limitation". 

1989, ch. 127, § 1; 2007, ch. 319, § 64. The 1989 amendment, effective June 16, 1989, desig- 
nated the formerly undesignated provisions as Subsection 
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A, while substituting "commissioned" for "full-time" Determining if officer is in uniform. — Two alter- 
therein, and added Subsection B. native tests are adopted for determining if an officer is 
in "uniform" within the intent of the statute: (1) whether 

ANNOTATIONS there are sufficient indicia that would permit a reason- 


Onl issioned offi t able person to believe the person purporting to be a peace 
tenhye rf ‘Gushected Of vilating” ee MALES - Wehible officer is, in fact, who he claims to be; or (2) whether the 


Code. State v. Slayton, 2009-NMSC-054, 147 N.M. 340 person stopped and cited either personally knows the of- 
993 P3d 337. tie ; ; ficer or has information that should cause him to believe 


The common law right to citizen's arrests for the person making the stop is an officer with official sta- 
suspected violations the Motor Vehicle Code has tus. Since the officer was using a marked police unit and 


been abrogated by the legislature. State v. Slayton, was wearing a windbreaker with "Albuquerque Police! 
2009-NMSC-054, 147 N.M. 340, 223°P.3d 337. clearly marked in two places, this sufficed to support a 
Arrest under Section 66-8-124 NMSA 1978 in- finding that he was wearing a uniform clearly indicating 
cludes temporary detentions. State v. Slayton, his official status. State v..Archuleta, 1994-NMCA-072, 
2009-NMSC-054, 147 N.M. 340, 223 P.3d 337. | 118.N.M..160, 879 P.2d 792. 
Arrest by a police service aide. — Where defendant BDUs are "uniforms". — A BDU comprised of black 


pants; black boots; a black vest to which is attached an 
electronic communication device with a chord; a black 
long-sleeve; shirt with the words "STATE POLICE" in 


vice aide was employed by the police department as a non- large, bold, yellow lettering on the sleeves; the word "PO- 
donimissioned officer: saa aufadtent fe charged with LICE" in large, bold, white lettering on the right shoulder; 
second offense aggravated DWI contrary to Section 66- Ss smaller triangular cloth patch with the words STATE 
8-102 NMSA 1978, the police service aide was without POLICE on the right shoulder; and the word "POLICE 
statutory authority to arrest defendant. State v. Slayton, in large, bold, white lettering in two places on the back 
2009-NMSC-054, 147 N.M. 340, 223 P.3d 387." of the shirt; an equipment. belt, holster, and firearm; and 

Defendant's arrest by a noncommissioned, vol- a metal police badge hung from a front pocket, is a "uni- 
unteer reserve deputy sheriff was unconstitu- form" within the meaning of Subsection A of Section 66- 
tional. — Where defendant was detained by a noncom- 8-124 NMSA 1978, State v. Maes, 2011-NMCA-064, 149 
missioned, volunteer reserve deputy sheriff in violation N.M. 736, 255 P.3d 314, cert. denied, 2011-NMCERT-005, 


was detained and handcuffed by a police service aide 
pending the arrival of police officers to investigate defen- 
dant's involvement in a rear-end accident; the police ser- 


of § 66-8-124 NMSA 1978, after the reserve deputy 150.N.M, 666, 265 P.3d 717. 

observed defendant weaving repeatedly in a roadway, Provision not applicable to arrests for violations 
the reserve deputy's actions violated defendant's con- of liquor laws, — This section does not prevent officers 
stitutional right to be free from unreasonable seizures, from carrying out their duty to investigate possible crimi- 


nal behavior even if the officers are not in uniform, The 
provision may prevent an arrest if the arrest is to be for 
violations covered by the provision and the officer is not in 
uniform. In those circumstances the plain-clothes officer 
would have to wait for the arrival of the uniformed officer. 
However, the section was not applicable to the investiga- 
the degree to which the arrest was needed to promote le- tion a venir? carried ans by af aipcvohare on eae Y pe 
gitimate governmental interests, defendant's privacy in- BETOBLEOWERG TOR VION ORS Ol PQUOT BO DATCOMCE ae 
terests outweigh the state's interest Bbewtied tile unau- State v. Ray, 1977-NMCA-100, 91 N.M. 67, 570 P.2d 605, 


thorized arrest, in this case, did not promote the state's cert. denied, 91 N.M. 4, 569 P.2d 414. 


because the reserve deputy's actions in temporarily de- 
taining defendant amounted to an arrest, the reserve 
deputy was not a commissioned, salaried peace officer 
as required by § 66-8-124, and therefore acted with- 
out statutory authority, and in balancing the degree to 
which the arrest intruded upon defendant's privacy with 


interests in deterring drunk driving or in maintaining Meaning of "Uniform", — "Uniform" for purposes of 
highway safety. State v. Wright, 2022-NMSC-009, reu'g this section means commission of office and a prominently 
2019-NMCA-026, 458 P.3d 604. displayed badge. 1966 Op. Att'y Gen. No. 66-92, 


66-8-125. Arrest without warrant. 


A. Members of the New Mexico state police, sheriffs and their salaried deputies and members 

of any municipal police force; may arrest without warrant any person: 

(1) present at the scene of a motor vehicle accident; 

(2) ona highway when charged with theft of a motor vehicle; or 

(3) charged with crime in another jurisdiction, upon receipt of a message giving the name 
or a reasonably accurate description of the person wanted, the crime alleged anda yak teh he is 
likely to flee the jurisdiction of the state. 

B. To arrest without warrant, the arresting officer must have reasonable Bukee based on 
personal investigation: which may include information from Gigante to believe the person 
arrested has committed a crime. 

C. Members of the New Mexico state police, ghorifts! and their salaried Yobuties and members 
of any municipal police force may not make arrest for traffic violations if not in uniform; however, 
nothing in this section shall be construed to prohibit the arrest, without warrant, by a peace officer 
of any person when probable cause exists to believe that a felony crime has been committed or in 
nontraffic cases. 
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History: 1953 Comp., § 64-8-125, enacted by Laws 
1978, ch. 35, § 533. 


ANNOTATIONS 


BDUs are "uniforms". — A BDU comprised of black 
pants; black boots; a black vest to which is attached an 
electronic communication device with a chord; a black long- 
sleeve shirt with the words "STATE POLICE" in large, bold, 
yellow lettering on the sleeves; the word "POLICE" in large, 
bold, white lettering on the right shoulder; a smaller trian- 
gular cloth patch with the words "STATE POLICE" on the 
right shoulder; and the word "POLICE" in large, bold, white 
lettering in two places on the back of the shirt; an equipment 
belt, holster, and firearm; and a metal police badge hung 
from a front pocket, is a "uniform" within the meaning of 
Subsection C of Section 66-8-125 NMSA 1978. State v. Maes, 
2011-NMCA-064, 149: N.M. 786, 255 P.3d 314, cert. denied, 
2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717. 

Promptness required. — If the requirements of this 
section are met, a valid warrantless arrest may be made 
of a person present at the scene of the accident if the ar- 
rest is made either at the scene or at a place other than 
the accident scene if the arrest is made with reasonable 
promptness. State v. Calanche, 1978-NMCA-007, 91 N.M. 
390,574 P.2d 1018. 

Misdemeanor arrest rule does not apply to DWI. 
— Where a shopping mall’ employee saw a person stag- 


CRIMES, PENALTIES AND PROCEDURE 


gering around the mall parking lot attempting to unlock | 


different vans; the person eventually unlocked the door 
to a van and drove away; the employee gave the police a 
description of the van and the van's license plate number; 
a police officer went to the van's registered owner's ad- 
dress and observed a van that matched the employee's de- 
scription in the driveway; the van's engine was warm; the 
officer knocked at the front door of the residence; the of- 
ficer observed defendant stagger past the doorway, strike 
defendant's head on the wall next to the door, and fall; 
defendant staggered to the door a second time, fell, and 
opened the door from a sitting position; defendant told the 
officer that defendant had been driving the van earlier; 
and defendant had a strong odor of alcohol in defendant's 
breath, slurred speech, blood-shot eyes, and was unsteady, 
defendant's arrest for DWI was valid. City of Santa Fe v. 
Martinez, 2010-NMSC-033, 148 N.M. 708, 242 P.3d 275. 

An investigating officer need not observe the offense in 
order to make a warrantless arrest. Instead, the warrant- 
less arrest of one suspected of committing DWI is valid 
when supported by both probable cause and exigent cir- 
cumstances, City of Santa Fe v. Martinez, 2010-NMSC-033, 
148 N.M. 708, 242 P.3d 275. 

Arrest of a defendant who fled the scene of an ac- 
cident is valid. — This section permits a police officer to 
arrest, without a warrant, individuals who flee the scene 
of an accident before the officer arrives, when the officer 
has developed reasonable grounds, through personal in- 
vestigation, to believe the individual committed a crime. 
City of Las Cruces v, Sanchez, 2009-NMSC-026, 146 N.M. 
315, 210 P.3d 212, 

Where police officers received a report that a vehicle had 
crashed into a house; police officers arrived at the scene 
of the crash within ten minutes after the crash; the vehi- 
cle's driver and passengers had fled the accident scene on 
foot; police officers found a passenger of the vehicle in the 
general area of the accident; the passenger identified the 
defendant as the driver of the vehicle; the police officers 
checked the vehicle's license plate number and registra- 
tion which provided the them with the defendant's name 
and address; police officers found the defendant at the 
address indicated by the registration; the defendant had 
visible injuries that could have been caused by an air bag 
which was consistent with the condition of the vehicle at 
the scene of the accident; and the defendant was visibly 
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intoxicated, the arresting officer noticed the odor of alcohol 
in the defendant's person and breath, and the defendant 
failed a blood-alcohol test, the arresting officer had reason- 
able grounds to believe that the defendant had been pres- 
ent at the scene of the accident and had committed the 
crime of DWI and the offense did not have to be committed 
in the presence of an officer. City of Las Cruces v. Sanchez, 
2009-NMSC-026, 146 N.M. 315; 210 P.38d 212. 

Authority to make warrantless arrest circumscribed 
by Fourth Amendment. — Although the New Mexico Mo- 
tor Vehicle Code authorizes warrantless arrests in some’ in- 
stances, this license is circumscribed by the Fourth Amend- 
ment, Howard v. Dickerson, 34 F.8d 978 (10th Cir. 1994), 

Alternate basis for arrest. — This section provides 
an alternate basis for an arrest to the usual rules gov- 
erning warrantless misdemeanor arrests. State v. Eden, 
1989-NMCA-038, 108 N.M. 737, 779 P.2d 114, cert. denied, 
108 N.M. 681, 777 P.2d 1325. 

State police officer may arrest any person with- 
out a warrant if, based on personal investigation which 
may include information from eyewitnesses, he has rea- 
sonable grounds to believe the person arrested has com- 
mitted a crime. Stone v. United States, 385 F.2d 713 
(10th Cir. 1967), cert. denied, 391 U.S. 966, 88 S. Ct. 2038, 
20 L, Ed. 2d 880 (1968). 

Uniformed officer. — Two alternative tests are ad- 
opted for determining if an officer is in "uniform" within 
the intent of the statute; one, whether there are sufficient 
indicia that would permit a reasonable person to believe 
the person purporting to be a peace officer is, in fact, who 
he claims to be; or, two, whether the person stopped and 
cited either personally knows the officer or has informa- 
tion that should cause him to believe the person making 
the stop is an officer with official status. Since the officer 
was using a marked police unit and was wearing a wind- 
breaker with "Albuquerque Police" clearly marked in two 
places, this sufficed to support a finding that he was wear- 
ing a uniform clearly indicating his official status, State v. 
Archuleta, 1994-NMCA-072, 118 N.M. 160, 879 P.2d 792. 

Tribal police officer has the authority to stop and is- 
sue a tribal citation, and arrest a non-Indian, so long as 
the Indian authorities promptly deliver up the non-Indian 
offender, rather than try and punish him themselves. 
State v. Ryder, 1981-NMCA-017, 98 N.M. 453, 649 P.2d 
756, aff'd, 1982-NMSC-066, 98 N.M, 316, 648 P.2d 774. 

Bureau of Indian affairs officer. — A-noncross- 
commissioned bureau of Indian affairs officer is empow- 
ered to stop a vehicle within the borders of an Indian res- 
ervation for a traffic law offense and, upon determining 
that the offender is a non-Indian, to require him to wait 
until a cross-commissioned BIA officer arrives. State v. 
Ryder, 1981-NMCA-017, 98 N.M. 453, 649 P.2d 756, aff'd, 
1982-NMSC-066, 98 N.M. 316, 648 P.2d 774. 

Provision not applicable to arrests for violations 
of liquor laws. — This section does not prevent officers 
from carrying out their duty to investigate possible crimi- 
nal behavior even if the officers are not in uniform. The 
provision may prevent an arrest if the arrest is to be for 
violations covered by the provision and the officer is not in 
uniform. In those circumstances the plain-clothes officer 
would have to wait for the arrival of the uniformed officer. 
However, the section was not applicable to the investiga- 
tion of vehicle carried out by plain-clothes officers where 
arrests were for violations of liquor and narcotics laws. 
State v. Ray, 1977-NMCA-100, 91 N.M. 67, 570 P.2d 605, 
cert. denied, 91 N.M. 4, 569 P.2d 414. 

Mistaken belief was not basis for invalidating ar- 
rest. — Arresting officer's reasonable but mistaken belief 
that defendant's snowmobile was a motor vehicle was not 
a sufficient basis for invalidating an otherwise valid ar- 
rest of defendant for driving the snowmobile while intoxi- 
cated. State v. Eden, 1989-NMCA-038, 108 N.M. 737, 779 
P.2d 114, cert. denied, 108 N.M. 681, 777 P.2d 1325. 
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Careless driving and leaving scene of accident. 
— The minor offenses of careless driving and leaving the 
scene of an accident do not merit the extraordinary re- 
course of warrantless home arrest. : Howard v.,. Dickerson, 
384 38d 978 (10th Cir 1994), 

"Alcohol", — Defendant's involvement in an automo- 
bile accident, in conjunction with a strong odor of alcohol, 
bloodshot eyes and slurred speech constituted probable 
cause to arrest him:for driving while intoxicated. State v. 
Jones, 1998-NMCA-076, 125 N:M..556, 964 P.2d 117. 

Municipal police officer enforcing outside city lim- 
its. — Absent a statutory exception, such as fresh pursuit 
or the issuance of credentials by the Motor Vehicle Division, 
‘@ municipal:police officer's authority to enforce the Motor 
Vehicle Code ‘is limited to the city limits of the municipality 
where he is employed, 1988 Op, Att'y Gen. No. 88-77, 

Volunteer deputy cannot make arrests pursuant 
to provision. — An exception to rule that a peace offi- 
cer may make an arrest, without warrant and out of uni- 
form; where he has reasonable cause bo believe suspect 
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committed a felony, is when the suspected felon is ar- 
rested on the highway and charged with theft of a motor 
vehicle or a crime in another jurisdiction. In such case an 
unsalaried, volunteer deputy has no authority to make an 
arrest, In order to have authority without a warrant to ar- 
rest one for the commission of any other felony. occurring 
under the motor vehicle laws, the arresting officer must 
base his reasonable grounds, in part, on a personal inves- 
tigation. 1966, Op. Att'y Gen, No. 66-92. 

Law reviews. — For annual survey of New Mexico 
law relating to criminal procedure, see 12 N.M.L, Rev, at 1 
(1982). 

Am. Jur, 2d, A.L.R. and C.J.S. rofersniemsds Valia- 
ity of routine roadblocks. by..state or local police for pur- 
pose: of discovery of vehicular or driving walatone, 37 
A.L.R.4th 10. 92, 

Validity of; police min it or r checkpoints for DUrpoReS 
of discovery of alcoholic intoxication - post-Sitz cases, 74 
A.L.R.5th 319, 

61A C.J.S..Motor Vehicles § 593(1),. 


66-8-126. Failure to obey notice to appear. 


A. Itisa penalty assessment misdemeanor for a person to untae that person's written prom- 
ise to'appear in court given to an officer upon issuance of a uniform traffic citation regardless of 
the disposition of the charge for which the citation was issued. | 

B. A written promise to appear in court may be complied with by appearance of counsel. 


History: 1958 Comp., § 64-8-126, enacted by Laws 
1978, ch. 35, § 534; 2019, ch.'224,§ 5. © 

Cross references. — For the’ penalty for a misde- 
meanor, see 66-8-7 NMSA 1978.16. 

The 2019 amendment, effective: October 1, 2019, re- 
duced the penalty for failure to obey notice to appear from 
a misdemeanor to a penalty assessment misdemeanor; 
and in ni Wann A, after "It is a added "penalty assess- 
ment". 


66-8-127. Procedure not exclusive. 


ANNOTATIONS 


Violation of promise is offense in addition to orig- 
inal offense. — When a person to whom a uniform traffic 
citation has been issued violates his written promise to 
appear in court, he has committed a violation in addition 
to that. for which he was Sreeey cited. 1961 Op. Att'y 
Gén. No. 61-117. 


Sections 66-8-122 through 66-8-125.NMSA 1978 govern all police’ fficone in salute arrests 
without warrant for violations of the Motor Vehicle Code [66-1-1. NMSA..1978] and other.laws 
relating to motor vehicles, but the procedure prescribed is‘not exclusive of any other method pre- 


scribed DYE law for the arrest and prosecution of a person violating these laws. 


History: 1953 Comp., § 64-8-127, enacted by Laws 
1978, ch, 35,§ 535. © 


‘ANNOTATIONS 


The common. law right to citizen's arrests for 
suspected violations the Motor Vehicle Code has 
been abrogated by. the legislature, State v, Slayton, 
2009-NMSC-054, 147.N.M. 340, 223 P.3d 337. 


66-8- 128, Uniform traffic citation. 


% ‘ 


Warrantless misdemeanor arrests proper when 
probable cause offense being committed. — Peace of- 
ficers in this state can make arrests without warrants for 
other than trivial misdemeanors when they have probable 
cause to believe an offense is*being committed in their 
presence. Such probable cause exists when there is a rea- 
sonable foundation for the judgment of the officer that a 
misdemeanor is. being committed. sich 62 Op. eine Gen. 
No. 61-117. 


‘A. The department shall ate a uniform traffic citation Pon Hang at least the following 


information: 


(1), ‘an Laaamaicgann section, serially numbered nid sdertarittig spaces for the name, ishyat- 


cal address and mailing address, city and state of the individual charged; the individual's physi- 
cal description, age and sex; the registration number, year and state of the vehicle involved and 
its make and type; the state and number of the individual's driver's license; the specific section 
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number and common name of the offense charged under the NMSA 1978 or local law; the date and 
time of arrest; the arresting officer's signature and identification number; and the conditions: exist- 
ing at the time of the violation; 

(2) anotice to appear; and 

(3) a penalty assessment notice with a place for the signature of the Panter agreeing to 
pay the penalty assessment prescribed. » | 

B. The department shall prescribe how the uniform traffic citation form may be oe as a 
warning notice. 

‘C.. The department shall prescribe the size’and number of copies of the paper version of the 
uniform traffic citation and the disposition of each copy. The department may also prescribe one or 
more electronic versions of the uniform traffic citation, which may be used in the issuance of cita- 
tions instead of or with paper uniform traffic citations. 

D. Any entity that wishes to submit electronic traffic citations instead of or with paper uniform 
traffic citations required to be submitted to the department shall secure the prior permission of 
the department. 

EK. An electronic version of a uniform traffic citation shall include the same information re- 
quired to be included in a uniform traffic citation. An electronic version of a uniform traffic citation 
may be signed electronically and a law enforcement officer may submit or file with a court an elec- 
tronic version of a uniform traffic citation if prior permission of the department'has been secured. 
Where the law requires a law enforcement officer to provide a copy of a citation to a person cited 
or arrested, a physical copy of the citation shall be provided regardless of whether a paper uniform 


traffic citation or an electronic version of a uniform traffic citation was used. 


History: 1953 Comp., § 64-8-128, enacted by Laws 
1978, ch. 35, § 536; 1981, ch. 360, § 12; 1990, ch. 120, § 39; 
1995, ch. 135, § 26; 2011, ch. 47, § 1; 2013, ch. 197, § 3. 

Cross references. — For penalty assessments, see 66- 
8-116 NMSA 1978. 

For warning notices, see 66-8-123 NMSA 1978. 

For electronic authentication and substitution for sig- 
nature, see 14-3-15.2 NMSA 1978. 

The 2013 amendment, effective July 1, 2013, provided 
for the use of electronic citations; in Subsection C, in the 
second sentence, after "uniform traffic citation", deleted 
"and these electronic versions” and added "which" and af- 
ter "issuance of citations", added the remainder of the sen- 
tence; in Subsection D, after "wishes to submit" deleted 
"uniform" and added "electronic", after "traffic citations", 
added "instead of or with paper uniform traffic citations", 
and after "submitted to the department", deleted "by elec- 
tronic means"; and added Subsection E. 

Temporary provisions. — Laws 2013, ch. 197, § 5 pro- 
vided that the department of public safety and the motor 
vehicle division of the taxation and revenue department 
shall develop procedures to carry out the provisions of 
Laws 2018, ch. 197, §§ 1 to 4. 

The 2011 amendment, effective July 2011, required 
that citations contain a blank for a physical address and 
a mailing address. 


66-8-129. Repealed. 


Repeals. — Laws 1990, ch. 120, § 44 repealed 66-8-129 
NMSA 1978, as enacted by Laws 1978, ch. 35, § 537, relat- 
ing to the form on.the back of uniform traffic citations, 


The 1995 amendment, effective June 16, 1995, substi- 
tuted "department" for "division" throughout the section 
and "department" for "director" throughout the section 
and in Subsection C, added "and these electronic versions 
may be used in the issuance of citations" and made a mi- 
nor stylistic change. 

The 1990 amendment, effective July 1,1990, deleted 
"face" at the end of the catchline, inserted the subsection 
designation "A" at the beginning of the section, réedesig- 
nated former Subsections A, B and C as present Para- 
graphs (1), (2) and (3) of present Subsection A, rewrote 
the provisions of present Subsection A to the extent that a 
detailed comparison is impracticable, deleted former Sub- 
section D pertaining to a warning notice, and added pres- 
ent Subsections B to D. 


ANN OTATIONS 


Violation of promise is offense in addition to orig- 
inal offense, — When a person to whom a uniform traffic 
citation has been issued violates his written promise to 
appear in court, he has committed a violation in addition 
to that for which he was originally cited. 1961-62 Op. Att'y 
Gen. No, 61-117. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61A 
C.J.S. Motor Vehicles § 388. 


effective July 1, 1990. For provisions of former section, see 
the 1989 NMSA 1978 0n NMOneSource.com. For present 
comparable provisions, see 66-8-128 NMSA 1978. 


66-8-130. All traffic citations to conform; municipalities may pass 


ordinance to establish similar program. 


A. The uniform traffic citation, in paper or electronic form, shall be used by all state and local 
agencies enforcing laws and ordinances relating to motor vehicles. A municipality may, by passage 
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of an ordinance, establish a municipal penalty assessment program similar to that established in 
Sections 66-8-116 through 66-8-117 NMSA 1978 for violations of provisions of the Motor Vehicle 
Code. Every municipality that has adopted an ordinance to establish a'penalty assessment: pro- 
gram shall assess on all penalty assessment misdemeanors after January 1,:1984, in addition to 
the penalty assessment, a penalty assessment fee of ten dollars ($10.00) to be deposited in a spe- 
cial fund in the municipal treasury for use by the municipality only for:municipal jailer training; 
for the construction planning, construction, operation and maintenance of the municipal jail; for 
paying the costs of housing that municipality's prisoners in other detention facilities in the state; 
or for complying with match or contribution requirements for the receipt of federal funds relating 
to jails. Such a municipal program shall be limited to\violations of municipal traffic ordinances. 

B. Ifa municipality with a population less than three thousand according to the most recent fed- 
eral decennial census has a balance in its special fund pursuant to Subsection A of this section that 
is over the amount projected to be needed for the:next fiscal year for the purposes: set forth in that 
subsection, the municipality may transfer the unneeded balance to the municipality's general fund. 

C. All penalty assessments under a municipal program authorized by this section shall be pro- 
cessed by the municipal court, and all fines and fees collected shall be deposited in the treasury of 
the municipality. A copy of each penalty assessment processed shall be forwarded to the division 
within ten days of completion of local processing for posting to the driver's record. With the prior 
approval of the director, the required information may be submitted to the division by electronic 
means in lieu of forwarding copies-of the penalty assessments.:. 

D, | Each agency shall provide itself with copies conforming exactly,in size and format with the 
uniform traffic citation and the electronic version of the uniform traffic citation if applicable, pre- 
scribed by the director, and any alterations to the format to conform with local conditions must be 
approved by the director. . 


History: 1953 Comp., § 64-8-130, enacted by Laws Temporary provisions. — Laws 2013, ch. 19785 pro- 
1978, ch. 35, § 538; 1979, ch. 322, § 1; 1983, ch. 134, § 9; vided that the department of public safety and the motor 
1987, ch. 251, § 4; 1990, ch. 120, g 40; 2013, ch. 192, § 2; vehicle division of the taxation and revenue department 
2013, ch. 197, § 4, shall develop procedures to carry out the provisions. of 

Cross references, — For definition of "director", see Laws 2018, ch. 197, 88 1 to.4, 
66-1-4.4 NMSA 1978. The 1990 amendment, effective July 1, 1990, desig- 

For reproduction of public records on film, see 14-38-15 nated the first three sentences of the section as present 
NMSA 1978. Subsection A and made minor stylistic changes therein; 

For electronic authentication and substitution for sig- designated the former fourth sentence as Subsection 
nature, see 14-3-15.2 NMSA 1978. B, inserted "under a municipal program authorized by 

2013 Multiple Amendments. — Laws 2013, ch. 192, this section" therein, and added the second and third 
§ 2 and Laws 2018, ch. 197, § 4 enacted different amend- sentences in Subsection B; and designated the former 
ments to this section that can be reconciled. Pursuant to fifth sentence as present Subsection C, substituted "for- 
12-1-8 NMSA 1978, Laws 2013, ch, 197, § 4, as the last act mat" for "color", and deleted "in language" following "al- 
signed by the governor, is set out above and incorporates terations". 
both amendments. The amendments enacted by Laws The 1987 amendment, effective June 19, 1987, in the 
2018, ch. 192, § 2 and Laws 2013, ch. 197, § 4 are described third sentence, increased the fee from five to. ten dollars, 
below. To view the session laws in their Sntirety, see the substituted "municipal jailer training, the construction 
2013 session laws on NMOneSource.com. planning, construction, operation and maintenance of the 

The nature of the difference between the amendments municipal jail" for "constructing, maintaining or operat- 
is that Laws 2013, ch. 192, § 2 provided for the use of mu- ing the municipal jail or", and added all of the language 
nicipal court penalty assessment fees for general fund following "state". a a 
purposes and Laws 2013, ch. 197; § 4 provided for the use ea. 25 
of electronic citations, ANNOTATIONS 


Laws 2018, ch. 197, § 4, effective July 1, 2013, provided Village marshal can issue uniform traffic citation 


for the use of electronic citations; in Subsection A, in the for a violation of a village traffic ordinance. 1961- 62 Op, 
first sentence, after "uniform traffic citation", added "in Att'y Gen. No. 61-03. 


paper or electronic form"; and in Subsection D, after "uni- 
form traffic citation", added "and the electronic version of 


the uniform traffic citation if applicable". quired to provide itself with uniform traffic citations, then 


Laws 2013, ch. 192, § 2, effective July 1, 2018, provided that traffic enforcement agency is authorized to issue the 
for the use of municipal court penalty assessment fees for citations. 1961-62 Op. Att'y Gen. No. 61-03. 


general fund purposes; and added a new Subsection B and 
relettered the succeeding subsections, 


Agency authorized to issue citations if required 
to acquire them. — If a traffic enforcement agency is re- 


66-8-131. Uniform traffic citation i is complaint. 


The uniform traffic citation used as a notice to appear is a valid arr Gddiiehe though aot manified 


694 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


66-8-132 CRIMES, PENALTIES AND PROCEDURE 66-8-134 


History: 1953 Comp., § 64-22-11.3, enacted by Laws uniform traffic citations among .the, types of writings 
1961, ch, 213, § 10; recompiled as 1953 Comp., § 64- which may purport to have legal efficacy. State v. Wasson, 
8-131, by Laws 1978, ch, 35, § 539; 1990, ch, 120, § 41. 1998-NMCA-087, 125 N.M. 656, 964 P.2d 820, cert. denied, 

Compiler' s notes. — Laws 1972, ch. 71, § 19, relating 125 N.M. 322, 961 P.2d 167, 
to criminal procedure, provides that the'act not be con- Section contemplates issuance for violation of 
strued as repealing 64-22-10 to 64-22-12, 1953 Comp,, . village ordinances, — This section contemplates the 
which includes this section, issuance of uniform traffic citations for the violation of 

The 1990 amendment, effective July 1, 1990, deleted any traffic law or ordinance, including village traffic or- 
"in the event the person receiving it voluntarily appears dinances, which villages have the power to adopt. 1961-62 
in-court" at the end of the section,, » + Op. Att'y Gen, No, 61-03, 

ANNOTATIONS ' 


Applicability ‘of forgery statute. — The forg- 
ery “igae Section 30-16-10A NMSA 1978, includes 


66-8-132. eae. of ation eodeal 


The chief administrative officer of every state ait local erleieenfeioornolt agency shall issue, 
keep a record and require a alae for ea serially iene pep citation issued to aati officers. 


History: 1953 Comp., § 64-22- 11.4, enacted ny Laws Compiler's s notes. — Laws 1972, ch. 71, § 19, relating 
1961, ch. 213, § 11; recompiled as 1953 Comp., § 64-8- - to criminal procedure, provides that the act not be con- 
132, by Laws 1978, ch. 35, § 540. strued as repealing 64-22-10 to 64-22-12, 1953 egies 


which includes this section. 


66-8-133. Disposition of citations. 


A. Every state and local traffic-enforcement officer issuing a uniform traffic citation to an al- 
leged violator of the Motor Vehicle Code [66-1-1 NMSA 1978] or other law or ordinance relating to 
motor vehicles shall dispose of the citation as indicated on the back of each copy. 

‘'B. Citations spoiled or issued in error shall be marked "void" in large letters on the face, signed 
by the officer, and the copies disposed of as a valid warning notice. — 

C. It is a misdemeanor and official misconduct for any officer ‘or other public official or em- 
ployee to dispose of a uniform traffic citation except as provided in this section. 


History: 1953 Comp., § 64-22-12, enacted by Laws Compiler's notes. — Laws 1972, ch. 71, § 19, relating 
1961, ch. 218, § 12; 1965, ch. 103; § 1; recompiled as to criminal procedure, provides that: the. act not be  cori- 
1953 Comp,, § 64-8-183, by Laws 1978,,.ch, 35, § 541... ., strued as repealing 64-22-10 to 64-22-12, 1953 Comp., 

Repeals and reenactments. — Laws 1961, ch. 218,.. _ which includes this section. 

§ 12, repealed former 64-22-12, 1953 Comp, relating to “Cross references, — For the penalty for a misde- 
disposition and records of traffie offenses, and enacted a meanor, see 66-8-7 NMSA 1978: 


new 64-22-12, 1953 Comp. 


66-8-134. Illegal cancellation; audit of citation records. | 


A. Any person who cancels or solicits the cancellation of any uniform traffic citation other than 
as provided in the Motor Vehicle Code [66-1-1 NMSA 1978] is guilty of a misdemeanor. 

B, Every record of uniform traffic citations required in the Motor Vehicle Code shall be au- 
dited monthly by the appropriate fiscal officer of the governmental agency to which the traffic- 
enforcement agency is responsible. — 

C. Each fiscal officer shall publish an annual summary of all traffic violation notices fcr by 
the traffic-enforcement agency. 


History: 1941 Comp., § 68-2610, enacted by Laws ~~ ANNOTATIONS 
1 ° 1 33 1 C ry 64.2 Lal 5 ‘ . e ° 
ey ne ioe “selbtmaraptidd denen oti Som Constitutionality. — Subsection A of this section is 
134, by Laws 1978, ch, 35, § 542. ‘ not unconstitutionally vague or ambiguous. Bustamante 
Cross’ references. — For the penalty for a misde- v, De Baca, stoic Sits 119 N.M. 739, 895 P.2d 261. 


meanor, see 66-8-7 NMSA 1978. 
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66-8-135. Record of traffic cases. 


A. Every trial court judge shall keep a record of every traffic complaint, uniform traffic citation 
and other form of traffic charge filed in the judge's court or its traffic violations bureau and every 
official action and disposition of the charge by that court. 

B.. The court shall notify the department if a defendant fails to appear on a charge of violating 
the Motor Vehicle Code or other law or ordinance relating to motor vehicles. 

C. Within ten days of the later of entry of a final disposition on a.conviction for violation of the 
Motor Vehicle Code or other law or ordinance relating to motor vehicles or the final decision of any 
higher court that reviews the matter and from which no appeal or review is successfully taken, ev- 
ery trial court judge, including children's court judges, or the clerk-of the court in which the entry 
of the final disposition occurred shall prepare and forward to the department an abstract of the 
record containing: 

(1) the name and address of the defendant; 

(2) the specific section number and common name of the provision of the NMSA‘1978 or 
local law, ordinance or regulation under which the defendant was tried;. 

(3) the plea, finding of the court and disposition of the charge, including a fine or jail s sen- 
tence or both; . 

(4) total costs bseeasetd to the defendant; 

(5) the date of the hearing; 

(6) the court's name and address; 

(7) -whether the defendant was a first or subsequent offender; and 

(8) whether the defendant was represented by counsel or waived the right to counsel and, 
if represented, the name and address of counsel. 

D. The abstract of record prepared and forwarded under Subsection C of this section shall be 
certified as correct by the person required to prepare it. With the prior approval of the department, 
the information required by Subsection C of this section may be transmitted electronically to the 
department. A report need not be made of any disposition of a charge of illegal parking or standing 
of a vehicle except when the uniform traffic citation is used. 

E. When the uniform traffic citation is used, the court shall. provide the information required 
by Subsection C of this section in the manner prescribed by the department. 

F. Every court of record shall also forward a like report to the department upon conviction of 
any person of any felony if a motor vehicle was used in the commission. With the prior approval 
of the department, the information required by this subsection may be submitted electronically to 
the department. The report shall be forwarded to the department within ten days of the final deci- 
sion of the court or of any higher court that reviews the matter and from which the decision of no 
appeal or review is successfully taken. 

G. The willful failure or refusal of any judicial officer to comply with this section 1 is misconduct 
in office and grounds for removal. 

H. Except as set forth in Subsection I of this section for records of a person holding a commer- 
cial driver's license, the department shall keep records received on motorists licensed in this state 
at its main office. Records showing a record of conviction by a court of law shall be open to public 
inspection during business hours for three years from the date of their receipt, after which they 
shall be destroyed by the department, except for records of convictions under Sections 66-8-101 
through 66-8-112 NMSA 1978, which may not be destroyed until fifty-five years from the date of 
their receipt. Any record seesaw on a motorist licensed in another state or country shall be for- 
warded to the licensing authority of that state or country. 

I, The department shall keep records received on a person holding a commercial driver's li- 
cense or an individual driving a commercial motor vehicle who was required to have a commercial 
driver's license but was driving ‘a commercial motor vehicle without the appropriate license in 
its main office. Records showing.a record of conviction by a court of law shall be open to public 
inspection during business hours for six years from the date of their receipt, except for a record.of 
conviction required to be retained for a longer period under federal law, which shall be retained 
as provided in federal law, or a record of conviction under Sections 66-8-101 through 66-8-112, 
which shall be retained for fifty-five years from the date of receipt. After the department has held 
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a record of a conviction for the time period required under this subsection, that record shall be de- 
stroyed. Any record received on a person holding a commercial driver's license licensed in another 
state or country shall be forwarded to the licensing authority of that state or country. 


History: 1953 Comp., § 64-8-185, enacted by Laws 
1978, ch. 35, § 543; 1979, ch, 71, § 12; 1984, ch. 72, § 9; 
1988, ch. 56, § 9; 1990, ch. 120, § 42; 1993, ch. 66, § 15; 
1995, ch. 135, § 27; 2005, ch. 312, § 10; 2007, ch. 321, 
§ 11; 2009, ch, 200, § 7; 2013, ch. 205, § 2; 2018, ch. 54, 
§1. 

Cross references, — For records to be kept by the divi- 
sion, see 66-2-7, 66-5-23 NMSA 1978. 

For reporting convictions of nonresidents, see 66-5-25 
NMSA 1978, 

For the driver's license compact, see 66-5-49 NMSA 
1978. 

For electronic authentication and: substitution for sig- 
nature, see 14-8-15.2 NMSA 1978. 

The 2018 amendment, effective July 1, 2018, reduced 
the time that convictions are kept on record for holders 
of commercial driver's licenses, and provided an excep- 
tion; and in Subsection I, after "during business hours 
for", deleted "fifty-five years" and added "six years", and 
after "date of their receipt", added "except for a record 
of conviction required to be retained for a longer period 
under federal law, which shall be retained as provided in 
federal law, or a record of conviction under Sections 66- 
8-101 through 66-8-112, which shall be retained for fifty- 
five years from the date of receipt. After the department 
has held a record of a conviction for the time period 
required under this subsection, that record shall be de- 
stroyed". 

The 2013 amendment, effective July 1, 2013, required 
courts to notify the taxation and revenue department if a 
defendant fails to appear on a charge of violating the mo- 
tor vehicle code; added Subsection B; in Subsection C, in 
the introductory sentence, after "later of entry of", deleted 
"judgment and sentence or failure to appear on a charge 
of violating" and added "a final disposition on a conviction 
for violation of" and after "court in which the entry of", 
deleted "judgment had sentence or failure to appear" and 
added "the final disposition"; in Paragraph (3) of Subsec- 
tion C, after "sentence or both", deleted "forfeiture of bail 
or dismissal of the charge"; in Paragraph (4) of Subsection 
C, at the beginning of the sentence, deleted "an itemiza- 
tion of" and added "total"; and in Subsection G, at the be- 
ginning of the sentence, after "The", added "willful". 

The 2009 amendment, effective July 1, 2009, in Sub- 
section H, after "commercial driver's license", added "or 
an individual driving a commercial motor vehicle who was 
required to have a commercial driver's license but was 
driving a commercial motor vehicle without the appropri- 
ate license". . 


66-8-136. Repealed. 


Repeals. — Laws 1995, ch. 135, § 29 repealed 66-8-136 
NMSA 1978, as enacted by Laws 1978, ch. 35, § 544, re- 
lating to the penalties for violating confidentiality rules, 


The 2007 amendment, effective April 2, 2007, added 
Subsection H providing for records of conviction of per- 
sons holding a commercial driver's license. 

The 2005 amendment, effective July 1, 2005, changed 
the period of time when records of conviction under Sec- 
tions 66-8-101 through 66-8-112 NMSA 1978 may be de- 
stroyed from twenty-five years to fifty-five years. . 

The 1995 amendment, effective June 16, 1995, substi- 
tuted "department" for "division" throughout thesection 
and "department" for "director" throughout the section; 
in Subsection B, substituted "of the later of" for "after" 
and "children's court" for "juvenile court" and added the 
language beginning."or the final" and ending "success- 
fully taken"; in Subsection E, added the last sentence; and 
made a minor stylistic change in Subsection F. 

The 1993 amendment, effective January 1, 1994, sub- 
stituted "entry. of judgment and sentence or failure to ap- 
pear a" for "disposition of every", "the entry of judgment 
and sentence or failure to appear occurred" for "disposi- 
tion was made",.and "an abstract" for "a record" in the 
introductory paragraph of Subsection B; and inserted "ab- 
stract of" in the first sentence of Subsection C. 

The 1990 amendment, effective July 1, 1990, made 
minor stylistic changes in Subsection A; added the pres- 
ent second sentence in Subsection C; rewrote Subsection 
D which redd "When the uniform traffic citation is used, 
the form of the record on the back of the officer's first copy 
containing the information required in Subsection B of 
this section shall be used by the court;" added the second 
sentence in Subsection E; and inserted "which may not be 
destroyed until twenty-five years from the date of their 
receipt" at the end of the second sentence of Subsection G, 

The 1988 amendment, effective July 1, 1988, added 
the Subsection B(1) to B(5) designations and added Sub- 
sections B(6) to B(8); designated part of Subsection B as 
present Subsection C, substituting therein "record pre- 
pared and forwarded under Subsection B of this section 
shall be" for "record must. be", and redesignated former 
Subsections C to F as present Subsections D to G. 


ANNOTATIONS 


Division bound by plea bargain: — When, pursuant to 
a plea bargain, the judgment and sentence upon conviction 
of a motorist for driving under the influence expressly pro- 
vided that the conviction was to be treated as a first convic- 
tion under Section 66-8-102 NMSA-1978, the division was 
bound by the judgment and had no authority to revoke the 
motorist's license, even though the motorist had a previous 
conviction. Collyer v. State Taxation & Revenue Dep't Motor 
Vehicle Div., 1996-NMCA-029, 121 N.M. 477, 913 P.2d 665. 


effective June 16, 1995. For provisions of former section, 
see the 1994 NMSA 1978 on NMOneSource.com. 


66-8-137. Compensation of judges and ofaeeiis: defenses to prosecution. 


A. No municipality or other political subdivision of this state shall employ any municipal judge, 
officer, agent or other person whose compensation in any way depends upon the apprehension, ar- 
rest or conviction of any person for violating the Motor Vehicle Code [66-1-1 NMSA 1978] or other 


state or local law, ordinance or regulation. 
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B. If any person is arrested or brought to trial for violation of the Motor Vehicle Code or other 
law, ordinance or regulation relating to motor vehicles punishable as a misdemeanor by any officer, 
agent or employee of any political subdivision, or before any municipal judge, whose compensation 
depends in any way upon the arrest or conviction of persons violating these laws, ordinances or 
regulations, the fact of such compensation or that the person making the arrest was not in uniform 
at the time is a defense to the charge. 


History: 1941 Somipe § 8.2618, eiisibtetd by Laws the officer's salary increased approximately two dollars 
1958, ch. 189, § 191.1; 1953 Comp., § 64-22-16; Laws per hour as a result of the grant; the officer's pay did not 
1968, ch. 62, § 167; recompiled as 19538 Comp., 3 64-8- fluctuate with the number of arrests the officer made; and 


137, by Laws 1978, ch. 35, § 545, there was no evidence that the officer was required to ac- 
Cross references, — For ningistrate oe see ate 1 tually arrest or convict’ a certain number of individuals 
MSs 1978 etseqi in order for the police department to be eligible for the 
eens Fe rant, that the officer was required to meet certain quotas 
ANNOTATIONS be eligible for the grant, or that the officer's pay was 
Incremental payment for targeting the motorin linked to the number of arrests or convictions, the officer's 
public. — etd peat was Label and charged ie receipt of pay from the grant and the officer's obligation 
magistrate court with aggravated DWI; the officer's sal- under the grant to make monthly statistical reports did 
ary included incremental pay financed from a grant to as- not give rise to a defense under 66-8-137(B) NMSA 1978. 
sist the police department in targeting the motoring pub- — State v. Sanchez, 2014-NMCA-095. 
lic} as part of the officer's duties, the officer was charged This section provides that municipal magistrate' a" 
with arresting and convicting individuals for offenses that salary cannot depend upon arrests and convictions for 
included DWI; the officer was required to submit monthly violations under the Motor Vehicle Code. 1969:Op. Ny 
statistics which the police department used to report the Gen. No. Bo 129. 


number of accidents investigated and DWI arrests made; 


66-8-137. 1..Nonresident Violator Compact; form. 3 


The "Nonresident Violator Compact" i is enacted into law and entered into with all other jurisdic- 
tions legally joining therein in the form substantially as follows: 


_NONRESIDENT VIOLATOR COMPAL 
>» ARTICLE r FINDINGS, DECLARATION OF POLICY AND PURPOSE. 


ois The party jurisdictions find that: : 
~” (1)" In most instances, a motorist who is cited. for a traffic #ehatibn in a jurisdiction other 
than his home jurisdiction: 
(a) must post collateral or bond to secure appearance for trial at a later date; or 
-(b) if unable to post collateral or bond, is taken into custody until the collateral or 
bond i is posted; or ‘ 
(c). is taken directly to court for his trial'to be held. 

(2) In some instances, the motorist's driver's license is deposited as collateral to bai re- 
turned after he has complied with the terms of the citation. .. 

(3) The purpose of the practices described in Paragraphs (1) and (2) above is to ensure 
compliance with the terms of a traffic:citation by the motorist who, if permitted to continue on his 
way after receiving the traffic citation, could return to his home jurisdiction and disregard his duty 
under the terms of the traffic citation. 

(4) A motorist receiving a traffic citation in his home jurisdiction is pebiititteds SRoeRE for 
certain violations, to accept the citation from the officer at the scene of the violation and to im- 
mediately continue on his way after promising or being instructed to comply with the'terms of the 
citation. 

(5) The practice described in Paragraph (1) above causes unnecessary inconvenience and, 
at times, a hardship for-the motorist who'is unable at the time to post collateral, furnish a bond, 
stand trial or pay the fine and thus is compelled to remain in custody until some arrangement can 
be made. " 

(6) The deposit of a driver’ 8 license as a bail bond, as Legation in Paragraph (2) above, is 

viewed with disfavor. 

(7) The practices described herein consume an veactire amount of ris safsrebinant time. 
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B. Itis the policy of the party jurisdictions to: 

(1) ‘Seek compliance with the laws, ordinances and administrative rules and regulations 
relating to the operation of motor vehicles in each of the jurisdictions. 

(2) Allow motorists to accept a traffic citation for certain violations and proceed on their 
way without delay Cagle or not the motorist is a resident of the jurisdiction in which the cita- 
tion was issued. ; 

(3) Extend cooperation to its fullest ‘extent among the jurisdictions, each as to the other, 
for obtaining compliance with the terms of a traffic citation Sate in one jurisdiction to a resident 
of another jurisdiction. 

(4) -Maximize effective utilization of law enforcement we and assist court systems 
in the efficient disposition of traffic violations. 

C. The purpose of this compact is to: 

(1) Provide a means through which jurisdictions may participate’in a reciprocal program 
to effectuate the policies enumerated in Paragraph B above, in a uniform and orderly manner. 

(2) Provide for the fair and impartial treatment of traffic violators operating within party juris- 
diction in recognition of the motorist's right of due process and the sovereign status of a party jurisdiction. 


» ARTICLE II. DEFINITIONS. 


In the Nonresident Violator Compact, the following words have the meaning indicated. 

(1) "Citation" means any summons, ticket or other official document issued by a police of- 
ficer for a traffic violation containing an order which requires the motorist to respond. 

(2) "Collateral" means any cash or other security deposited to secure an appearance for 
trial, following the issuance by a police officer of a citation for a traffic violation. 

(3) "Court" means a court of law or traffic tribunal. 

(4) "Driver's license" means any license or privilege to operate a motor vehicle issued un- 
der the laws of the home jurisdiction. 
(5) “Home jurisdiction" means the jurisdiction that issued the driver's license of the traffic 
violator. Z : 

(6) "Issuing jurisdiction" means the jurisdiction in which the traffic citation was issued to 
the motorist. | 

(7) "Jurisdiction" means a state, territory or possession of the United States, the District of 
Columbia or the commonwealth of Puerto Rico. 

(8) "Motorist" means a driver of a motor vehicle operating in a party jurisdiction other 
than the home jurisdiction. 

(9) . "Personal recognizance" means an agreement by a motorist made at the time of issu- 
ance of the traffic citation that he will comply with the terms of that traffic citation. 

(10) "Police officer" means any individual authorized by the party jurisdiction to issue a 
citation for a traffic violation. 

(11) "Terms of the citation" means those options expressly stated upon the citation. 


ARTICLE III. PROCEDURE FOR ISSUING JURISDICTION. 


A. When issuing a citation for a traffic violation, a police officer shall issue the citation to a 
motorist who possesses a driver's license issued by a party jurisdiction and shall not, subject to 
the exceptions noted in Paragraph B of this article, require the motorist to post collateral to secure 
appearance, if the officer receives the motorist's signed personal recognizance that he will comply 
with the terms of the citation. 

B. Personal recognizance is acceptable only if not prohibited by law. If mandatory appearance 
is required, it must take place immediately following issuance of the citation. 

C. Upon failure of a motorist to comply with the terms of a traffic citation, the appropriate of- 
ficial shall report the failure to comply to the licensing authority of the jurisdiction in which the 
traffic citation was issued. The report shall be made in accordance with procedures specified by the 
issuing jurisdiction and shall contain information as specified in the compact manual as minimum 
requirements for effective processing by the recipient jurisdiction. 
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D. Upon receipt of the report, the licensing authority of the issuing jurisdiction shall transmit 
to the licensing authority in the home jurisdiction of the eioties the information in a form and 
content as contained in the compact manual. ) 

E. The licensing authority of the issuing jauriadseti¢n, may ve suspend the privilege of a motor- 
ist for whom.a report has been transmitted, ) 

F, The licensing authority of the issuing jurisdiction shall not Eeannuit a report on any viola- 
tion if the date of transmission is more than six months after the este on;which the traffic citation 
was issued, | 

G. The licensing authority of the i issuing Ttariediétion shall not iain a report on any viola- 
tion where the date of issuance of the citation predates the most recent of the effective dates of 
entry for the two jurisdictions affected. ) wr ofl 


_ ARTICLE IV, PROCEDURE FOR HOME JURISDICTION. 


A... Upon receipt of a report of a failure to comply from the licensing authority of the issuing 
jurisdiction, the licensing authority of the home jurisdiction shall notify the motorist and initiate 
a suspension action, in accordance with the home jurisdiction's procedures, to suspend the motor- 
ist's driver's license until satisfactory evidence of compliance with the terms of the traffic citation 
has been furnished to the home jurisdiction licensing authority. Due process safeguards will be 
afforded. . . 

B... The licensing authority. of the home: eisdisien shall maintain a record of actions taken 
and make reports to issuing jurisdictions as provided in the compact manual. 


ARTICLE, V, APPLICABILITY OF OTHER LAWS. 


Except as expressly required by provisions of this compact, nothing contained herein shall be 
construed to affect the right of any party jurisdiction to apply any of its other laws relating to li- 
censes to drive to any person or, circumstance, or to invalidate or prevent any driver license agree- 
ment or other cooperative arrangement between a party jurisdiction and a nonparty jurisdiction. 


ARTICLE VI. COMPACT ADMINISTRATOR PROCEDURES. 


A. For the purpose of administering the provisions of this compact and to serve as a governing 
body for the resolution of all matters relating to the operation of this compact, a board of compact 
administrators is created. The board shall be composed of one representative from each party 
jurisdiction to be known as the compact administrator. The compact administrator shall be ap- 
pointed by the jurisdiction executive and will serve and be subject to removal in accordance with 
the laws of the jurisdiction he represents. A compact administrator may provide for the discharge 
of his duties and the performance of his functions as a board member by an alternate. An alternate 
may not be entitled to serve unless written notification of his identity has been given to the board. 

B. Compact administrators shall be entitled to one vote each on the board of directors. No ac- 
tion of the board shall be binding unless taken at a meeting at which a majority of the total num- 
ber of votes on the board are cast in favor. Action by the board shall be only at a meeting at which 
a majority of the party jurisdictions are represented. 

C. The board shall elect annually, from its membership, a chairman and a vice chairman, 

D. The board shall adopt bylaws, not inconsistent with the provisions of this compact or the 
laws of a party jurisdiction, for the conduct of its business and shall have the power to amend and 
rescind its bylaws. 

EH, The board may accept for any of its purposes and functions under this compact any and all 
donations and grants of money, equipment, supplies, materials and services, conditional or other- 
wise, from any jurisdiction, the United States or any other governmental agency and may receive, 
utilize and dispose of the same. 

F. The board may contract with, or accept services or personnel from, any government or inter- 
governmental agency, person, firm or corporation, or any private nonprofit organization or institution. 
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G. The board shall formulate all necessary procedures and develop uniform forms and docu- 
ments for administering the provisions of this compact. All procedures and forms adopted pursu- 
ant to board action shall be contained in the compact manual. 


ARTICLE VII. gine INTO COMPACT AND WITHDRAWAL. 


A. This compact shall Becort effective when it a been adopted by at ast two jurisdictions. 

B. (1) Entry into the compact shall be made by a resolution of ratification executed by the 
authorized officials of the applying jurisdiction and submitted to the chairman of the board, 

(2) The resolution shall be in a form and content as provided in the compact manual and 
shall include statements that in substance are as follows: 

(a) A citation of the authority by which the jurisdiction is empowered to become a 
party to this compact. 

(b). Agreement to comply with the terms and provisions of the compact. 

_(¢). That compact entry is with all jurisdictions then party to the compact and with 
any jurisdiction that legally becomes a party to the compact. 

(3) The effective date of entry shall be specified by the applying jurisdiction, but it shall 
not be less than sixty days after notice has been given by the chairman of the board of compact 
administrators or by the secretariat of the board to each party jurisdiction that the resolution from 
the applying jurisdiction has been received. 

C. A party jurisdiction may withdraw from this compact by official written notice to the other 
party jurisdictions, but:a withdrawal shall not take effect until ninety days after notice of with- 
drawal is given. The notice shall be directed to the compact, administrator of each member jurisdic- 
tion. No withdrawal shall affect the validity of this compact as to the remaining party jurisdictions. 


ARTICLE VIII. EXCEPTIONS, 


The provisions of this compact shall not apply to parking or standing violations, highway weight 
and size limitations and violations of law governing the transportation of hazardous materials. 


ARTICLE IX. AMENDMENTS TO THE COMPACT. 


A. This compact may be amended from time to time. Amendments shall be presented in resolu- 
tion form to the chairman of the board of compact administrators and may be initiated by one or 
more party jurisdictions. ; 

B. Adoption of an amendment shall require endorsement of all party jurisdictions and shall 
become effective thirty days after the date of the last endorsement. 

C. Failure of a party jurisdiction to respond to the compact chairman within one hundred 
Barge abe after receipt of the pronesos amendment shall constitute endorsement, 


ARTICLE X. CONSTRUCTION AND SEVERABILITY. 


This compact shall be liberally construed so as to effectuate the purposes stated herein. The 
provisions of this compact shall be severable and if any phrase,‘clause, sentence or provision 
of this compact is*declared to be contrary to the constitution of any party jurisdiction or of the 
United States or the applicability thereof to any government, agency, person or circumstance, the 
compact shall not be affected thereby. If this compact shall be held contrary to the ‘constitution 
of any jurisdiction party thereto, the compact shall remain in fullforce and effect as to the re- 
maining jurisdictions and in full force and effect as:to the jurisdiction affected as to alt severable 
matters. | 


ARTICLE XI. 
This compact shall be known as. the "Nonresident. Violator Compact", 
History: Laws 1981, ch, 360, § 14. 
701 
© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


eee. es ee ee ee 


66-8-137.2 MOTOR VEHICLES 66-8-138 


66-8-137.2. Nonresident Violator Compact; secre . 


As used in the N Parse Violator Compact: 

A. "jurisdiction executive" means the governor; and 

B. "licensing authority" means the director. The director shall furnish to the appropriate au- 
thorities of any other party state any information or documents reasonably necessary to facilitate 
the administration of the Nonresident Violator Compact. 


History: Laws 1981, ch. 360, § 15; 1987, ch. 268, § 32. transportation department" from the end of the first sen- 
The 1987 amendment, effective July 1, 1987, in Sub- tence, 
section B deleted "of the motor vehicle division of the 


66-8-137.3. Compact administrator; compensation. 


The compact administrator for New Mexico, appointed by the governor, is not entitled to any 
compensation for his duties as administrator, but he may be reimbursed in accordance with the 
Per Diem and Mileage Act [10-8-1 NMSA‘1978]. 


History: Laws 1981, ch. 360, § 16, 


66-8-137.4. Bilateral agreements; noncompact jurisdictions; authority. 


A. In addition to the Nonresident Violator Compact, it is the intent of the legislature that bi- 
lateral agreements be made with noncompact states; in particular, with those neighboring states 
which provide much of the traffic on New Mexico's highways and have not yet joined with the com- 
pact states. The purpose of such bilateral agreement is to accomplish the same reciprocal services 
and procedures that are provided in the Nonresident Violator Compact. If, in the judgment of the 
secretary of taxation and revenue of New Mexico, a bilateral agreement is in the best interest of 
the citizens of New Mexico, is fair and equitable and provides comparable benefits, privileges and 
exemptions to each state, the secretary is authorized to pledge New Mexico to the bilateral agree- 
ment and is signatory for this state: 

B. It is the intent of the legislature that bilateral agreements be made with Indian tribes and 
pueblos. The purpose of such bilateral agreements is to provide for the administrative adjudication 
of motor vehicle offenses committed by Indians on Indian land. 


History: Laws 1981, ch. 360, § 17; 1987, ch. 268, § 33. taxation and revenue" for "secretary of transportation" 
The 1987 amendment, effective July 1, 1987, in Sub- and made minor changes in language and punctuation 


section A, in the third sentence, substituted "secretary of throughout the section. 


66-8-138. Consumption or possession of alcoholic beverages in open 
containers in a motor vehicle prohibited; exceptions. 


A. No person shall knowingly drink any alcoholic suing while in a motor vehicle upon any 
public highway within this state. 

B. No person shall knowingly have in the person's possession on the person's body, while in 
a motor vehicle upon any public highway within this state, any bottle, can or other receptacle 
containing any alcoholic beverage that has been opened or had its seal broken or the contents of 
which have been partially removed. 

C.. It is unlawful for the registered owner of any motor vehicle to knowingly keep or allow 
to be kept in a motor vehicle, when the vehicle is upon any public highway within this state, 
any bottle, can or other receptacle containing any alcoholic beverage that has been opened or 
had its seal broken or the contents of which have been partially removed, unless the container 
is kept in: 

(1) the trunk of the vehicle or in some other area of the vehicle not normally occupied by 
the driver or passengers if the vehicle is not equipped with a trunk. A utility or glove compartment 
shall be deemed to be within the area occupied by the driver and passengers; 
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66-8-139 


(2) the living quarters of a motor home or recreational wehictet-8 


(3) atruck camper; or 


(4) the bed ofa pick-up truck when the bed is not occupied by passengers. 
D. This section does not apply to any passenger in a bus, taxicab or limousine for hire licensed 
to transport passengers pursuant to the Motor Carrier Act [65-2A-1 to 65-2A-40 NMSA 1978] or 


proper legal authority. 


History: 1978 Comp., § 66-8-138, enacted by Laws 
1989, ch. 316, § 2; 1999, ch. 148, § 1; 2001, ch. 28, § 1; 
2001, ch. 120, § 1; 2013, ch. 172, § 1. 

Repeals and reenactments, — Laws 1989, ch. 316, 
§ 2 repealed 66-8-138 NMSA 1978, as enacted by Laws 
1978, ch. 35, § 546, relating to operation of motor vehicle 
by person under twenty-one while possessing alcoholic li- 
quor, and enacted a new section, effective June 16, 1989. 

Cross references. — For driving while intoxicated, see 
66-8-102 NMSA 1978. 

For punishment of children for traffic violations, see 
32A-2-29 NMSA 1978. 

The 20138 amendment, effective June 14, 2013, elimi- 
nated certain exceptions to the prohibition against open 
containers of alcoholic beverages in a motor vehicle; in 
Paragraph (1) of Subsection B, added the second sentence; 
deleted the unnumbered paragraph following Paragraph 
(4) of Subsection B, which provided that a glove compart- 
ment was within the area occupied. by the driver; and 
deleted former Subsection D, which provided that this 
section did not apply to persons who carry alcoholic bever- 
ages pursuant to a doctor's recommendation or to clergy- 
men who carry alcoholic beverages for religious purposes 
in their motor vehicle. 

The 2001:amendment, effective June 15, 2001, in- 
serted "not" preceding "occupied by passengers" in Para- 
graph C(4); and deleted former Paragraph D(3), which 
read "any person who is employed by a person licensed 
by the Liquor Control Act, while discharging his duties as 
an employee". 

The 1999 amendment, effective July 1, 1999, deleted 
"the driver or owner of or" following "does not apply to" in 
the second sentence of the undesignated paragraph. fol- 
lowing Subsection C(4) and substituted "Liquor" for "Alco- 
holic Beverage" in Subsection D(3), 


ANNOTATIONS 


Meaning of "possession on his person". — The phrase 
"on his person" in Subsection B of Section 66-8-138 NMSA 
1978 means that the open container statute cannot be vio- 
lated by mere constructive possession of an open container 
and requires more than facts merely showing that an open 
container was located within a defendant's vehicle, but. it 


66-8-139. Penalties. 


does not go so far.as requiring that a defendant must be 
observed in actual physical possession of an open container. 
State v. Nevarez, 2010-NMCA-049, 148 N.M. 820, 242 P.3d 
387, cert. denied, 2010-NMCERT-006, and cert. quashed, 
2011-NMCERT-001, 150 N.M. 558, 263 P.3d 900. 

Where the court instructed the jury that to find defen- 
dant guilty of possession of an open container of alcohol, 
the state had to prove, among other elements, that defen- 
dant had in his immediate possession an open container 
of alcohol with alcohol remaining in it; the court declined 
to give the jury. a curative instruction in response to the 
jury's question whether immediate possession meant in 
the vehicle or in the driver's possession; police officers tes- 
tified that the passengers’in defendant's vehicle all had 
open containers of beer which they were drinking; and 
there was no evidence to link any particular open con- 
tainer in the vehicle specifically to defendant's possession 
such that it might be considered on defendant's person, 
the jury instruction did not accurately capture or describe 
the crime of possession of an open container and the un- 
cured jury instruction resulted in fundamental error. 
State v, Nevarez, 2010-NMCA-049, 148 N.M. 820, 242 P.3d 
387, cert, denied, 2010-NMCERT-006, and cert. quashed, 
2011-NMCERT-001, 150 N.M. 558, 263 P.3d 900. 

Conviction based upon properly obtained evi- 
dence. — Where the warrantless entry by police officers 
into the car to seize a gun was supported by exigent cir- 
cumstances, the officers' reasonable suspicion that defen- 
dant was armed and dangerous, defendant's admission 
that he had been drinking was the fruit of a lawful en- 
try into the car and therefore defendant's claim that his 
conviction under this section was based upon evidence 
obtained in violation of his constitutional rights was re- 
jected. State v. Garcia, 2004-NMCA-066, 135 N.M. 595, 92 
P.3d 41, cert. granted, 2004-NMCERT-005, 135 N.M. 566, 


92 P.3d 12. 


Mere presence of open container. — The mere pres- 
ence of defendant in a vehicle in which an open container 
of alcohol was found was not sufficient to create an indi- 
vidualized suspicion that defendant was violating the open 
container law. State v. Patterson, 2006-NMCA-037, 139 
N.M. 822, 181 P.3d 1286, cert. denied, 2006-NMCERT-003, 
139 N.M. 352, 132 P.3d 1038. 


A. Whoever is guilty of a second or subsequent violation of any provision of Section 66-8-138 
NMSA 1978 is guilty of a misdemeanor and shall be sentenced pursuant to the provisions of Sec- 
tion 66-8-7 NMSA 1978. 

B. In addition to any other penalty or epotinian ordered pursuant to law, upon conviction for 
a second or subsequent violation of the provisions of Section 66-8-138 NMSA 1978, the convicted 
person shall have his driver's license revoked for a period of three months upon a second violation 
and for one year upon a third or subsequent violation. 

C. This section does not affect the authority of a municipality under a proper ordinance to pre- 
scribe penalties for possession or consumption of alcoholic beverages while driving a motor vehicle. 
A violation under a municipal ordinance prescribing penalties for possession or consumption of 
alcoholic beverages while driving a motor vehicle shall be deemed to be a violation under this sec- 
tion for purposes of determining second, third and subsequent violations of this section. 
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History: 1978 Comp., § 66-8-139, enacted by Laws violation, and enacted a new 66-8-139 NMSA 1978, effec- 


1989, ch. 316, § 3; 1991, ch. 192, § 10. tive June 16, 1989. 
Repeals and reenactments. — Laws 1989, ch. 316, The 1991 amendment, ONecave June 14, 1991, re- 
§ 3, repealed former -66-8-189 NMSA 1978, as enacted wrote Subsection A to substitute "and shall be dentenced 


by Laws 1978, ch. 35, § 547, relating to penalty for’... pursuant to the provisions of Section 66-8-7 NMSA 1978" 
7 ' for specific penalty provisions, 


66-8-140. Repealed. 


‘Repeals, — Laws 1990, ch. 120, § 45 repealed 66-8-140 1990, For provisions of former section, see ‘the 1989 NMSA 
NMSA 1978, as enacted, by Laws 1978, ch. 35, § 548, relat- 1978 on NMOneSource.com. For present comparable pro- 
ing to definition of "alcoholic beverages", effective July iL, visions, see 66-1-4,1 NMSA 1978, 


66-8-141. Dishonored pheckhy civil penalty: 


A. Any person who pays any fee pursuant to the Motor Vehicle Code [66-1-1 NMSA 1978] by 
check to.the department and which check is dishonored upon presentation is liable to the de- 
partment for the fees together with a penalty of not less than ten dollars ($10.00) for each such 
check, 

B.. Any identification card, license, permit, registration, plate, title or other document jaa 
by the department pursuant to the Motor Vehicle Code that requires payment and the payment 
is not made because the check offered in payment is dishonored upon presentation shall be can- 
celed, suspended or revoked for failure to make payment. Any reinstatement fee due pursuant to 
Section 66-5-33.1 NMSA 1978 shall be in addition to the penalty provided for in Subsection A of 
this section. 


History: 1953 Comp., § 64-6-34, enacted by Laws ($10,00)" for "five dollars ($5.00) in Subseehian A; and, in 
1978, ch. 35,'§ 369; 1989, ch. 318, § 20; 1991, ch. 160, the second sentence in Subsection B, deleted "or 66-5-223" 
§ 14; 1978 Comp., § 66-6-34, recompiled as 1978 preceding "NMSA 1978" and Hfive dollar ($5.00)" preced- 


Comp,., § 66-8-141 by Laws 1995, ch. 135, § 28. ing "penalty", 

The 1991 amendment, effective July 1, 1991, deleted The 1989 amendment, effective July 1, 1989, desig- 
"Motor vehicle division fees" at the beginning of the sec- nated the formerly undesignated provisions as Subsection 
tion, heading; substituted "department'!,,for "division" A,-making a minor stylistic change therein, and added 
in three places; inserted."pursuant to the Motor Vehicle Subsection B. 

Code" in two places; substituted "not less than ten dollars 
ARTICLE 9 

Snowmobiles 
Sec. ' Sec, 
66-9-1. Repealed. 66-9-9, Repealed. 
66-9-2. Repealed. 66-9-10. Repealed. 
66-9-3. Repealed. — 66-9-11.. Repealed. 
66-9-4. Repealed. 66-9-12, Repealed. 
66-9-5 to 66-9-7, . Repealed. 66-9-13. Repealed. 
66-9-8. Repealed. 


66-9-1. Repealed. 


Repeals. — Laws 2005, ch. 325, § 25, repealed 66-9-1 2006. For provisions of former section, see the 2004 NMSA 
NMSA 1978, as enacted by Laws 1971, ch. 177, § 1, the 1978 on NMOneSource.com. For current law, see Off- 
short title for the Snowmobile Act, effective January 1, Highway Motor Vehicle Act, 66-38-1020 NMSA 1978. 


66-9-2. Repealed. 


Repeals. — Laws 2005, ch. 395, § 25 repealed 66- 9. 2 of former section, see the 2004 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 197 1, ch. 177, § 2, relat- Source.com. For current law, see Off-Highway Motor, Ve- 
ing to definitions, effective January 1, 2006. For provisions ~~ hicle Act, 66-3-1020 NMSA 1978, 
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66-9-3. Repealed. 


Repeals, — Laws 1985, ch. 40, § 1 repealed 66-9-3 
NMSA 1978, as enacted by Laws 1971, ch. 177, § 3, relat- 
ing to snowmobile registration, effective June 14, 1985. 


66-9-4. Repealed. 


Repeals. — Laws 2005, ch. 325, § 25 repealed 66-9-4 
NMSA 1978, as enacted by Laws 1973, ch. 86, § 1, relat- 
ing to rules and regulations, effective January 1, 2006. For 


66-9-5 to 66-9-7. Repealed. 


Repeals. — Laws 1985, ch. 40, § 1 repealed 66-9-5, 66- 
9-6 and 66-9-7 NMSA 1978, as enacted by Laws 1971, ch. 
177, §§ 4, 5 and 6, respectively, relating to registration, 


66-9-8. Repealed. 


Repeals. — Laws 2005, ch. 325, § 25 repealed 66-9-8 
NMSA 1978, as enacted by Laws 1971, ch. 177, § 7, relat- 
ing to snowmobile equipment, effective January 1, 2006. 


66-9-9. Repealed. 


Repeals. — Laws 2005, ch. 325, § 25 repealed 66-9-9 
NMSA 1978, as enacted by Laws 1971, ch. 177, § 8, relating 
to operation of snowmobiles on streets or highways, effective 


66-9-10. Repealed. 


Repeals. — Laws 1985, ch. 40, § 1, repealed 66-9- 
10 NMSA 1978, as enacted by Laws 1971, ch. 177, § 9, 


66-9-11. Repealed. 


Repeals. — Laws 2005, ch. 325, § 25 repealed 66-9-11 
NMSA 1978, as enacted by Laws 1971, ch. 177, § 10, relat- 
ing to snowmobile accidents and accident reports, effec- 
tive January 1, 2006. For provisions of former section, see 


66-9-12. Repealed. 


Repeals. — Laws 2005, ch. 325, § 25 repealed 66-9- 
12 NMSA 1978, as enacted by Laws 1971, ch. 177, § 11, 
relating to enforcement, effective January 1, 2006. For 


66-9-13. Repealed. 


Repeals, — Laws 2005, ch. 325, § 25 repealed 66-9-13 
NMSA 1978, as enacted by Laws 1971, ch. 177, § 12, relat- 
ing to penalties for violations of the Snowmobile Act, effec- 
tive January 1, 2006. For provisions of former section, see 


SNOWMOBILES 
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66-9-13 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com, For current law, see Off-Highway Mo- 
tor Vehicle Act, 66-3-1020 NMSA 1978, 


exemption from registration, and dealer demonstration 
certificates for snowmobiles, effective June 14, 1985. 


For provisions of former section, see the 2004 NMSA 1978 
on NMOneSource.com. For current law, see Off-Highway 
Motor Vehicle Act, 66-3-1020 NMSA 1978. 


January 1, 2006. For provisions of former section, see the 
2004 NMSA 1978 on NMOneSource.com. For current law, see 
Off-Highway Motor Vehicle Act, 66-3-1020 NMSA 1978, 


relating to liability and the prohibition of local registra- 
tion of snowmobiles, effective June 14, 1985. 


the 2004 NMSA 1978 on NMOneSource.com. For current 
law, see Off-Highway Motor Vehicle Act, 66-3-1020 NMSA 
1978. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. For current law, see sabe des elie Mo- 
tor Vehicle Act, 66-3-1020 NMSA 1978. 


the 2004 NMSA 1978 on NMOneSource.com, For current 
law, see Off-Highway Motor Vehicle Act, 66-3-1020 NMSA 
1978. 
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66-10-1 


MOTOR VEHICLES 


66-10-3 


ARTICLE 10 


Driver Education Schools 


Sec. 
66-10-1. 
66-10-2. 


Short title. 

Driver education schools; driver education in- 
structors; license required. 

Qualifications of driver education schools; fees. 

Qualifications of driver education instructors. 

Issuance of licenses to driver education schools 
and to driver education instructors. 

Powers of bureau. 


66-10-3. 
66-10-4. 
66-10-5. 


66-10-6. 


66-10-1. Short title. 


Sec. 

66-10-7. Disposition of fees. 

66-10-8. Application. } 

66-10-9. Motorcycle driver education programs. 

66-10-10. Motorcycle training fund created; purpose. 

66-10-11. Driving safety training considered by the 
courts 27/9 

66-10-12. Exempt providers. 


Chapter 66, Article 10 NMSA 1978 may be cited as the ‘Driving School Licensing Act". 


History: 1953 Comp., § 64-35-1, enacted by Laws 
1967, ch. 185, § 1; 1993, ch. 68, § 45. 

Cross references. — For instruction permits for stu- 
dent drivers, see 66-5-8 NMSA 1978. 

For vehicles on loan from dealers and used. in approved 
driver training programs not being registered, see 66-6-15 
NMSA 1978. 


The 1993 amendment, effective: July 1, 1993, substi- 
tuted "Chapter 66, Article 10 NMSA 1978" for "This act". 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur. 2d Automobiles and Highway Traffic §§ 50, 111. 


66-10-2. Driver education schools; driver education instructors; license 


required. 


No person, firm, association or corporation shall operate a driver education school or engage in 
the business of giving instruction for hire in the driving of motor vehicles or.in the preparation 


of an applicant for examination for a Class D, 


secured from the bureau. 


History: 1953 Comp., § 64-35-2, enacted by Laws 
1967, ch. 185, § 2; 1993, ch. 68, § 46. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "education" for "training" in the catchline and text 


E or M driver's license unless a license has been 


of the section, substituted "a class D, E or M driver's" for 
"an operator's or chauffeur's" and substituted "bureau" for 
"state department of education", and made a minor stylis- 
tic change, 


66-10-3. Qualifications of driver education schools; fees. 


Every applicant in order to qualify to operate a driver education school shall meet the following 


requirements: 


A. . maintain bodily 1 injury and public damage liability insurance on all motor Sehicias used 
in driving instruction in the amounts and form as prescribed by law or regulation of the bureau; 
B. have the equipment necessary‘to the giving of proper instruction in the operation of motor 


vehicles; and 


C, pay to the bureau an annual license fee to be set by regulation of the bureau. 


History: 1953 Comp., § 64-35-3, enacted by Laws 
1967, ch. 185, § 3; 1993, ch. 68, § 47. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "education" for "training" in the section heading and 
in the introductory paragraph; added "fees" at the end of 


the section heading; added "or regulation of the bureau" 
at the end of Subsection A; and rewrote Subsection C, 
which read "pay to the state department of education an 
annual license fee of fifty dollars ($50.00)". 
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66-10-4 


DRIVER EDUCATION SCHOOLS 


66-10-6 


66-10-4. Qualifications of driver education instructors. 


Every person in order to qualify as an instructor for a driver education school shall meet’ the 


following requirements: 


¥ i 


A. possess qualifications as prescribed by the bureau; 
B. _ be physically able to operate,safely a motor vehicle, and to drain others i in the operation of 


motor vehicles; ... : 


C. hold a valid A gine s or chauffeur's license; and; 
D. pay to the bureau an annual license fee to be set by regulation of the bureau... 


History: 1953 Comp., § 64-35-4, enacted by Laws 
1967, ch. 185, § 4; 1993, ch. 68, § 48; 2013, ch, 212, § 1, 


The 2018 amendiient: effective June 14, 2013, re- 


moved the requirement that a person hold a valid New 
Mexico operator's or chauffeur's license to qualify to be 
a driver education instructor; and in Subsection C, after 


The 1993 amendment, effective July 1, 1993, substi- 
tuted "education" for "training" in the section heading and 


~in the introductory paragraph; substituted "bureau" for 
» "department of education" and "state department of edu- 


cation" in Subsections A and D; and substituted. "to be set 
by regulation of the bureau" for "of five dollars ($5.00)" at 
the end of Subsection D. 


"valid", deleted "New Mexico". 


66-10-5. Issuance of licenses to driver education schools and to driver 
‘education instructors. 


A. The bureau shall issue a license.,certificate to each applicant to conduct a driver educa- 
tion school: or to each driver education instructor when it is satisfied that the person has met the 
qualifications required under the Driving School Licensing Act and if a school complies with the 
minimum driver education program standards established by the bureau. ) 

B. The bureau shall prescribe minimum driver training program standards. | 

C. All licenses issued pursuant to the provisions of the Driving School Licensing Act shall ex- 
pire annually, unless canceled, suspended or revoked sooner. The bureau shall establish annual 
expiration dates for the licenses by rule, and each.category of driving school may have.a different 
license expiration date. Licenses shall be renewed subject to application and payment of the re- 


quired fee, 


History: 1953 Comp., § 64-35-5, enacted by Laws 
1967, ch. 185, § 5; 1993, ch. 68, § 49; 2007, ch. 187, § 1. 

Cross references. — For approved driver education 
courses in high schools, see 22-13-12 NMSA 1978, 

The 2007 amendment, effective July 1, 2007, amended 
Subsection C to require the bureau to establish annual 


expiration dates for licenses by rule and permits each cat- . 


egory of driving school to have a different license expira- 
tion date. 


section heading and throughout the section; substituted 
"bureau" for "appropriate division of the state department 
of education, as determined by the state superintendent 
of public instruction" near the beginning of Subsection A, 
and for "department" and "state department of education" 
at the end of Subsection A and in Subsection B; deleted 
the former second sentence of Subsection B, pertaining to 
the program standards; and made minor stylistic’changes 
throughout the section. 


The 1993 amendment, atiactive: July 1, 1993, sub- 
stituted "education" for "training" in two places. in the 


66-10-6. Powers of bureau. 


A. prescribe the forms and procedures necessary for the making of applications and the licens- 
ing of driver education schools and, driver:education instructors pursuant to the provisions ‘of the 
Driving School Licensing Act; 

B.' require periodic and annual reports from the licensed schools on the number and WPes of 
pupils enrolled and trained and such other matters as it deems necessary; 

C. require the licensed'schools to keep and maintain certain records; — 

D. prescribe ‘forms for and supply serially numbered uniform certificates of course completion 
to owners, primary consignees or operators of courses approved by the bureau and charge a fee not 
to exceed one dollar ($1.00) per certificate. The uniform certificates of course completion shall be 
printed on copy resistant paper in not less than two self-copying parts so as to provide.a control copy 
of the certificate that shall be retained by the course provider. Hach certificate shall include an iden- 
tifying number that will allow the'court or bureau to verify its authenticity with the course provider. 
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66-10-7 MOTOR VEHICLES 66-10-9 


Upon successful completion of a course, licensed schools shall issue to each pupil a certificate of 
completion; 

E. require each driver education school to post a surety bond with the bureau in the amount of 
fifteen thousand dollars ($15,000); 

F. suspend or revoke, subject to the procedures prescribed in the Uniform Licensing Act, any 
license issued to a driver education school or to a driver education instructor when it is found that 
the licensee has failed to maintain the qualifications or standards seas by the Driving School 
Licensing Act for the issuance of the initial license; 

G. develop and adopt rules needed to administer the Driving School Licensing Act and to li- 
cense driver education schools and instructors; 

H. set annual licensure fees for: ~ , ee ect 

(1) driver education schools, not to exceed five hundred dollars ($500) per year; 

(2): «driver education instructors, not to exceed one hundred dollars ($100) per year; and 

(3) driver education school extension locations, not to exceed thirty-five dollars ($35.00) 
per year; and 

I. set by rule the enrollment fees that may be charged to a student by a private driver educa- 
tion school. 


History: 1953 Comp., § 64-35-6, enacted by Laws The 1993 amendment, effective July 1, 1993, substi- 


1967, ch. 185, § 6; 1993, ch. 68, § 50; 2021, ch. 41, § 1. tuted "bureau" for "department" in the section heading, 

The 2021 amendment, effective June 18, 2021, in- "bureau shall" for "state department of education may" in 
creased the required surety bond for driver education \~ the introductory paragraph, and "education" for "training" 
schools; and in Subsection E, after "in the amount of"; throughout the section; added present Subsections D and 
changed "five thousand dollars ($5,000)" to "fifteen thou- K, and Subsections G to I; and redesignated former Sub- 
sand dollars ($15,000)". section D as present Subsection F. 


66-10-7. Disposition of fees, 


All fees received by the bureau for licenses or certificates issued pursuant to the Driving School 
Licensing Act [66-10-1 NMSA 1978] shall be deposited with the state treasurer ont placed i in the 
general fund. 


History: 1953 Comp., § 64-35-7, enacted by Laws The 1993 amendment, effective July 1, 1993, substi- 
1967, ch. 185, § 7; 1993, ch. 68, § 51. tuted "bureau" for "state department of education" and 
inserted "or certificates". 


66-10-8. Application. 


The provisions of the Driving School Licensing Act shall not apply to authorized driver training 
programs conducted by any public, parochial, or other schools providing the curriculum and grade 
sequence that allows a student to secure a high school education. Other exemptions include state 
and federal agencies, or local political subdivisions, and the provisions shall not apply to any per- 
son giving driver instruction to another person without charge. 


History: 1953 Comp., § 64-35-8, enacted by Laws 
1967, ch. 185, § 8. 


66-10-9. Motorcycle driver education programs. 


A, Any driver education school licensed under the Driving School Licensing Act may offer a 
motorcycle driver education program in accordance with regulations promulgated by the bureau. 

B. The bureau shall prescribe minimum motorcycle driver education program standards. 

C. The Driving School Licensing Act applies to any program offered under this section. 


History: 1953 Comp., § 64-35-9, enacted by Laws throughout the section, "Driving School Licensing Act" for 


1978, ch. 381, § 3; 1993, ch. 68, § 52. "Driver School Licensing Act" in Subsections A and C, and 
Cross references. — For motorcycle driver training "bureau" for "state department of education" in Subsec- 

programs in high schools, see 22-13-12 NMSA 1978. tions A and B; and deleted the former second sentence of 
The 1993 amendment, effective July 1, 1993, substi- Subsection B, pertaining to the program standards.. 


tuted "education" for "training" in the section heading and 
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66-10-10 DRIVER EDUCATION SCHOOLS 66-10-12 


66-10-10. Motorcycle training fund created; purpose. 


A. There is created in the state treasury the "motorcycle training fund", The fund shall be in- 
vested in accordance with the provisions of Section 6-10-10 NMSA 1978, and all income earned on 
the fund shall be credited to the fund. 

B. The motorcycle training fund shall be used to institute and provide a statewide system of 
motorcycle training and driver awareness and education in the dangers of driving while under 
the influence of alcohol or drugs for first-time license applicants and to provide for the purchase of 
necessary equipment and provide for such support services as are necessary for the establishment 
and maintenance of the system. 

C. First-time applicants for a motorcycle license or an endorsement on their New Mexico driy- 
er's license may be required to complete a motorcycle driver education program as prescribed by 
the rules and regulations of the bureau. 

D. The bureau shall adopt rules and regulations as prescribed in the State Frul6s Act [14-4-1 
NMSA 1978] for the administration of a statewide motorcycle driver education program to be ad- 
ministered by the bureau. The program shall include, but not be limited to: 

(1) helmet use and effectiveness; 

(2) motorcycle accident and fatality statistics; 

(3) drug and alcohol abuse information, laws and statistics; 
(4) street and highway safe driving habits; and - 

(5) defensive driving. 

EK. The bureau shall cooperate with the state department of public education to distribute in- 
formation through the public school systems. 

--F. All money in the motorcycle training fund is appropriated to the bureau for the purpose of 
carrying out the provisions of Subsection B of this section; provided that at the end of the seventy- 
second fiscal year and all subsequent fiscal years, all money in the motorcycle training fund in 
excess of the amount budgeted for the purposes delineated in Subsection B of this section shall 
revert to the state road fund. 


History: Laws 1983, ch. 266, § 1; 1989, ch. 164, § 3; 
1998, ch. 68, § 53. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "driver education" for "training" in Subsection C 
and in the introductory paragraph of Subsection D, "bu- 
reau" for "state highway and transportation department" 
in four places throughout the section, "administered by 
the bureau" for "administered through the field offices 
of the motor vehicle division" at the end of the first sen- 


tence of Subsection D, and "state department of public | 


education" for "department of education" in Subsection 
E, and deleted "to help reduce or eliminate duplication of 
services and programs and" preceding "to distribute" in 
Subsection E. 

The 1989 amendment, effective June 16, 1989, substi- 
tuted "state highway and transportation department" for 
"transportation department’ throughout the section and 
"state road fund" for "general fund" at the end of Subsec- 
tion F. 


66-10-11. Driving safety training considered by the court. 


In addition to other sentencing or penalty provisions of law, when a person is convicted of a pen- 
alty assessment misdemeanor or other misdemeanor committed while operating a motor vehicle, 
each court is authorized to and shall consider ordering that offender to take any driving safety 
course certified by the bureau but shall not specify a particular provider. 


History: Laws 1998, ch. 68, § 54. 


66-10-12. Exempt providers. 


The Driving School Licensing Act shall not apply to nonprofit corporations that provide mo- 
tor vehicle accident prevention courses approved by the traffic safety bureau of the department 
of transportation and that are engaged in providing courses exclusively for drivers who are fifty 


years of age or older. 


History: Laws 1998, ch. 68, § 55; 2015, ch. 6, § 1. 
The 2015 amendment, effective July 1, 2015, amended 
the exemption from the Driving School Licensing Act by 


requiring motor vehicle accident prevention courses un- 
der this section to be approved by the traffic safety bureau 
of the department of transportation, and by reducing, to 
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66-11-1 MOTOR VEHICLES  66-11-3 


fifty years old, the minimum age of course participants traffic safety bureau of the department of transportation", 
for these accident prevention courses; after prevention and after "drivers who are", deleted "fifty-five" and added 
courses, deleted "that fulfill the requirements of Sec- "fifty". 


tion BOA. 32-14 NMSA 1978", and added “approved by the . 


ARTICLE 11. 


Vehicles of Historic. and Special Significance. 


Sec. Sec. ' 
66-11-1. Purpose. 66-11-4. Special equipment. 


66-11-2. Definitions, 66-11-5. Sale or trade. 
66-11-3. ;Storage provisions. 


66-11-1. Purpose. 


Recognizing the importance of constructive leisure pursuits by New Mexico preheat this act 
[66-11-1 to 66-11-65 NMSA 1978] is intended to encourage responsible participation in the hobby 
of collecting, preserving, restoring and maintaining. motor vehicles of historic and,special inter- 
est. Further, New Mexico, recognizing that the current pattern of resource recycling leads to an 
ever-shortening period of existence for vehicles of historic or special interest establishes this act to 
ensure the preservation of our American heritage as it relates to the motor vehicle manufacturing 
industry. Further, this act recognizes that-a vehicle representative of this heritage, being held by a 
hobbyist, finds significance as an historic or special interest vehicle through’a personal relevance 
to the life of the collector holding it and through a general relevance as an example-artifact of the 
transportation history of New Mexico, [+ 3 


History: 1953 Comp., § 64-41-1, enacted by Laws Cross references. — For special "horseless carriage" 
1975, ch. 35, § 1. plates, see 66-3-27 NMSA 1978. 


66-11-2. Definitions. 


For the purposes of this act [66-11-1 to 66-11-5 NMSA 1978]: 

A. "collector" means the owner of one or more vehicles of historic or special interest who col- 
lects, purchases, acquires, trades or disposes of these vehicles or parts thereof for his own use in 
order to preserve, restore and maintain a vehicle for hobby purposes; 

B. "parts car" means a motor vehicle generally in nonoperable condition which is owned by a 
collector to furnish parts that are usually nonobtainable from normal sources, thus enabling a col- 
lector to preserve, restore and maintain a motor vehicle of historic or special interest; and 

C. "historic or special interest vehicle" means a-vehicle of any age which; because of its signifi- 
cance, is ping collected, preserved, restored or maintained by a hobbyist as a Hebd beh 


History: 1953 Comp., § 64-41-2, enacted by sail 
1975, ch. 35, § 2. 
66-11-3. Storage provisions. 


A collector may store motor vehicles or parts thereof on his private property provided such ve- 
hicles and parts cars, and the outdoor storage areas, are maintained in such a manner that they 
do not constitute a health, safety or fire hazard and are effectively screened from ordinary public 
view by means of a solid fence, trees, shrubbery or other appropriate means. Such storage areas 
shall be kept free of weeds, trash and other objectional [objectionable] items. 


History: 1953 Comp., § aciae enacted by Laws 
1975, ch. 35, § 3. 
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66-11-4 


66-11-4. Special equipment. 


BOATING 


66-12-1 


A. Unless the presence of equipment named by the Motor Vehicle Code [66-1-1 NMSA 1978] 
was a prior condition for legal sale within New Mexico at the time the historic or special interest 
vehicle was manufactured for first use, the presence of such Paulnrnent shall BO be required as a 


condition for current legal use. 


B. Any motor vehicle of historic or special interest, paeniticeanal prior to the date when any 
emission controls were standard equipment on that particular make or model of vehicle is ex- 
empted from the laws requiring any inspection and use of such controls. 

C. Any safety equipment that was manufactured as a part of the vehicle's original equipment 
must be in proper operating condition ‘when the vehicle is operated for highway purposes. 


History: 1953 Comp., § 64-41-4, enacted by Laws 
1975, ch. 35, § 4. 


66-11-5. Sale or trade. 


Cross references. — For the equipment provisions of 
the Motor Vehicle Code, see 66-3-801. NMSA 1978 et: seq. 


The sale or trade and subsequent legal transfer of a motor vehicle or parts car of historic or spe. 
cial interest shall not be contingent upon any condition that would require the vehicle or parts car 
to be in operating condition at the time of sale or transfer of ownership. 


History: 1953 Comp., § 64-41-5, enacted by Laws 
1975, ch. 35, § 5. 


ARTICLE 12 


Boating 
Sec, Sec. 
66-12-1. Short title. 66-12-7. Equipment. 
66-12-2. Purpose of act. 66-12-7.1. Personal flotation devices required. 
66-12-3. Definitions. 66-12-8, Exemptions from numbering provisions of the 
66-12-4. Operation of unnumbered motorboats prohib- Boat Act. 


ited. 

66-12-5. Identification number. 

66-12-5.1. Fees. 

66-12-5.2. Owner's certificate of title; fees; duplicates. 

66-12-5.3. Prohibited acts. 

66-12-6. Dealer and manufacturer numbers; fee; certifi- 
cates of origin; records, 

66-12-6.1.. Excise tax on issuance of certificates of title; 
appropriation. 

66-12-6.2. Security interest in boats; filing; perfection. 


66-12-6.3. Security interest in boats; filing effective to , 


give notice. 

66-12-6.4.. Forms; investigations. 

66-12-6.5. Prohibited display of dealer or erin 
numbers. 

66-12-6.6. Dealer license. 

66-12-6.7. Dealer license denial, suspension and revoca- 
tion. 

66-12-6.8. Dealer bonds; required insurance. 


66-121. Short title. 


66-12-9. Boat liveries. 

66-12-10, Muffling devices. 

66-12-11. Prohibited operation. 

66-12-12. Collisions; assistance and reports. 


' 66-12-13, . Transmittal of information. 


66-12-14. Water skis and surfboards. 


_ 66-12-15. Regattas; races; marine parades; tournaments 


or exhibitions. 
66-12-16. Local regulations; restrictions; special rules 

and. regulations. 
66-12-17. Owner's civil liability. 
66-12-18. Power to regulate. 
66-12-18.1. Safe boating rules. 
66-12-19. Filing of regulations. 
66-12-20. Disposition of fees. 
66-12-21. Disposition of fines. 
66-12-22. Enforcement. 
66-12-23. Penalties. 
66-12-24. Repealed. 


Chapter 66, Article 12 NMSA 1978 may be cited as the "Boat Act". 


History: 1953 Comp., § 75-35-1, enacted by Laws 
1959, ch. 338, § 1; 1987, ch. 247, § 4. 


The 1987 amendment, effective July 1, 1987, substi- 
tuted "Chapter 66, Article 12 NMSA 1978" for "this act", 
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66-12-2 


ANNOTATIONS 


Act does not affect charging of lake use fee. — The 
state park commission (now state parks division) may 
continue.to charge a-lake use fee on a state park, lake un- 
der Section 16-2-7 NMSA 1978 in addition to any require- 
ments set up in the Boat Act (Sections 66-12-1 to 66-12-5, 


MOTOR VEHICLES 


66-12-3 


Am. Jur, 2d, A.L.R. and C.J.S, references. — 12 Am, 
Jur, 2d Boats oon Boating §§ 1, 4 to 22. 

Liability of owner or operator of motorboat for injury or 
damage, 63 A.L.R.2d 343, 71 A.L.R.3d 1018, 98 A.L.R.3d 
T127.5 

Public rights of recreational hoating, fishing, wading, or 
the like in the inland stream the bed of which i is privately 


66-12-7 to 66-12-22 NMSA 1978). pial 60 Op. ore Gen. 


No. 60-78. owned, 6 A. L.R.4th et 
a i 


66-12-2. Purpose of act 


The purpose of the Boat Act is to promote patty, for ernane aid re a in-and pene" with 
the use, operation and equipment of vessels eng to promote the amarces: of laws relating thereto. 


"Vehicle" or “land vehicle" within meaning.of insurance 
policy provisions defining risks covered or excepted, 65 
A.L.R.3d 824. 

Coverage under all risks yacht policy, 75.A.L.R.3d 410. 

Validity, construction, and application of state statutes 
and local ordinances governing personal watercraft use, 
oe ALL, B. 5th 347. 


History‘ 1953 Obit a8 715+35-2, saab by I Laws 
1959, ch. 338, § 2. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Va- 
lidity of prohibition or regulation of bathing, swimming, 
boating, fishing, or the like, to protect public water supply, 
56 A.L.R.2d 790. . 

Rights of fishing, boating, bathing, or the like in inland 
lakes, 57 A.L.R.2d 569. 


66-12-3. Definitions. 


As used in the Boat Act: 

A. "vessel" means every description of watercraft, other than a seaplane on the water, used or 
capable of being used as a means of transportation on water; 

B. "motorboat" means any vessel propelled by machinery, whether or not machinery is the prin- 
cipal source of propulsion, but does not include a vessel that has a valid marine document issued 
by the bureau of customs of the United States government or any federal agency successor thereto; 
"motorboat" includes any vessel propelled or designed to be propelled by sail and that does not have 
a valid document issued by a federal agency, but does not include.a sailboard or windsurf board; 

C. "owner" means a person, other than a lienholder, having the property in or title to a motor- 
boat; "owner" includes a person entitled to the use or possession of a motorboat subject to an inter- 
est in another person, reserved or created by agreement and securing payment or Rertasmanee of 
an obligation, but excludes a lessee under a lease not intended as security; 

D. "waters of this state" means waters within the territorial limits of this state; 

E. "person" means an individual, partnership, firm, corporation, association or other entity; 

F. "operate" means to navigate or otherwise use a motorboat or a vessel; 

G. "state agency" means any department, institution, board, bureau, commission, district or 
committee of the government of this state and, means every office or officer of any.state agency; 

H. "subdivision of thestate" means every county, county institution, board, bureau or commis- 
sion, incorporated city, town or village, drainage, conservancy, irrigation or other district and every 
office or officer of any subdivision. of this state; ; 

I. "division" means the state parks division of the energy, minerals and natural resources de: 
partment; 

J. "boat" means a motorboat that is ten feet in length or longer; 

K. "dealer" means any person who engages in whole or in part in the business of buying, sell- 
ing or exchanging new and unused motorboats or used motorboats, or both, either outright or on 
conditional sale, bailment, lease, chattel mortgage or otherwise and who has an established place 
of business for sale, trade and display of motorboats; "dealer" includes a yacht broker; 

L. "lien" means every chattel mortgage, conditional sales contract, lease, purchase lease, sales 
lease, contract, security interest under the Uniform Commercial Code [55-1-101. NMSA 1978] or 
other instrument in writing having the effect of a mortgage or lien or encumbrance upon, or in- 
tended to hold the title to any boat in the former owner, possessor or grantor; 
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BOATING 


66-12-5 


M.. "manufacturer" means any person engaged in the business of sg eg or importing 
new and unused motorboats for the purpose of sale or trade; . 


N. "demonstration" means: 


(1) the operation of a motorboat on the waters of ehiie state for the purpose: of. bcliinis, 
transferring, bartering, trading, negotiating or esa ta to negotiate the sale or pg 9 of an 


interest in a motor boat; or 


(2) the operation of a motorboat by a manufacturer for the purpose us preity the motor- 


boat; and 


O. "established place of business" means.a Dakecie dint in-an enclosed building or structure that 
the dealer owns or leases, where the business of bartering, trading and selling of motorboats is con- 
ducted and where the books, records and files necessary to conduct the business are age en 


History: 1958 Comp., § 75-35-3, enacted by Laws. 


1959, ch. 338, § 3; 1965, ch. 16, § 1; 1977, ch, 254, § 96; 
1985, ch. 117, § 1; 1987, ch. 234, § 43; 1987, ch. 245, § 1; 
1987, ch. 247, § 5; 1991, ch. 240, § 1; 2008, ch, 410, § 2. 


The 2008 amendment, effective June 20, 2008, de-. 


leted "any" preceding "waters within the" in Subsection 
D; substituted "parks" for "park and recreation" preceding 


"division of the" in Subsection I; and added sania ia 


N and O. 


The 1991 amendment, effective sees 14, 1991, in- . 


serted "energy, minerals and" in Subsection I. 
The 1987 amendments. — Laws 1987, ‘ch. 234, § 43, 


»natural resources sdopantioont? for "natural resources de- 


partment’ in Subsection I, was approved April 9, 1987. 
Laws 1987, ch, 2465, § 1 purported to amend this section but 
made no change and was approved April 3. However, Laws 
1987, ch, 247, § 5, effective July 1, 1987, also amending this 
section by adding Subsections J through M, was approved 
later April 9, 1987. The section was set out as amended by 


‘Laws 1987, ch, 247,'§ 5, See 12-1-8 NMSA 1978, 


ANNOTATIONS 


Am, Jus, 2d, ALR. and C..J.S. references. — 78 Am. 
Jur, 2d Waters § 2. 


effective July 1, 1987, substituting "energy, minerals and 


66-12-4. Operation of unnumbered motorboats prohibited. 


‘*A) Every motorboat which is propelled by sail or machinery operating on the waters of this 
state shall be numbered. No person shall ‘operate or give permission for the operation of any mo- 
torboat on the waters of this state unless the motorboat is numbered in accordance with the Boat 
Act or in accordance with applicable federal law or in accordance with a federally approved num- 
bering system of another state and unless the certificate of number awarded to the motorboat is in 
force and the identifying number set forth in the certificate of number is displayed on each side of 
the bow of the motorboat. 

B. Every boat operating on the waters of this state and owned'by’a person who is ‘domiciled in 
this state shall be titled’ No person shall operate or give permission for the operation of any boat 
on the waters of this state unless the boat is titled as provided in the Boat Act. | 

C. A person who is not domiciled in this state but who operates a boat on the waters of this 
state may, pursuant to the provisions of the Boat Act, elect to register the boat in this state. 


The 1987 amendment, effective July 1, 1987, des- 
ignated the existing provisions as Subsection A, while 
making a minor stylistic change in the second sentence 
thereof; and added Subsection B. 


History: 1953 Comp., § 75-35-4, enacted by Laws 
1959, ch. 338, § 4; 1963, ch. 45, § 1; 1965, ch. 16, § 2; 
1987, ch. 247, § 6;.2000, ch, 34, § 1. 

Cross references. — For exemptions from numbering 
provisions of the act, see 66-12-8 NMSA 1978... 

The 2000 amendment, effective May 17, aiken added 
Subsection C, 


66-12-5. Identification number. 


‘A. The owner of each'‘motorboat requiring numbering and inspection by this state shall file 
an application for number with the division on forms approved. by it. The application shall be 
signed by the owner of the motorboat and shall be accompanied by a three year registration fee 
as required in Section 66-12-5.1 NMSA 1978. Upon receipt of the application in approved form, 
the division shall file it and issue to the applicant a certificate of number stating the number 
awarded. to the motorboat and the name and, address of the owner. The owner shall paint on 
or attach to each side of the bow of the motorboat the identification number in the manner 
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prescribed by regulations of the division in order that it is clearly visible but in no case less than 
three inches in height and of a contrasting color to the boat color. The number shall be main- 
tained in legible condition. The certificate of number shall be pocket size and shall be available 
at all times for inspection on the motorboat for which it is issued whenever the motorboat is in 
operation. . 

B. Should the ownership a a motorboat change, prior to operating it on the waters of this state 
the new owner shall file with the division an application for a new certificate of number in the 
same manner required for the award of a number under Subsection A of this section. 

C. Ifan agency of the United States has in force an overall system of identification numbering 
for motorboats within the United States, the numbering system prile by the division pursu- 
ant to the Boat Act shall be in conformity with that system. 

D. The division may award any certificate of number directly or may of EnEES any person to 
act as agent for the awarding, If a person accepts such authorization, he may be assigned a block of 
numbers and certificates which, upon award in conformity with the Boat Act and with any regula- 
tions of the division, are valid as if awarded directly by the division. | 

EK. Every certificate of number awarded pursuant to the Boat Act shall continue in force 
through December 31 of'the third calendar year of registration unless sooner terminated in ac- 
cordance with the provisions of the Boat Act. A certificate of number may be renewed in the same 
manner provided for in the initial securing of the certificate and upon payment of the three year 
registration fee. Fach application for renewal of a certificate of number shall be made by the owner 
on an application form which must be received by ihe division within sixty days after the expira- 
tion date of the certificate. 

F. The owner shall notify the division of transfer, destruction or abandonment of the mo- 
torboat within fifteen days thereof. The transfer, destruction or abandonment terminates the 
certificate of number for the motorboat except in the case of a transfer of a part interest which 
does not. affect the owner's right to operate the motorboat. Whenever the certificate of number 
is terminated, the owner shall return it to the division within fifteen days and state the reason 
for termination. 

G. Ifthere is a change of address, the holder of a certificate of number shall provide to the di- 
vision the new address, existing certificate of number and a reasonable administrative fee. Upon 
receipt, the division will issue a new certificate of number. 

H. Only the assigned registration number shall be painted, attached or auheavine displayed on 
either side of the bow of a motorboat; 

I, The registration number assigned to the motorboat shall remain the assigned number for 
the life of the boat, except when a boat is transferred out of state, destroyed or abandoned. 


History: 1953 Comp., § 75-35-5, enacted by Laws 
1959, ch. 338, § 5; 1968, ch. 45, § 2; 1969, ch. 44, § 1; 
1977, ch. 254, § 97; 1983, ch. 41, § 1; 1987, ch. 245, § 2. 

The 1987 amendment, effective June 19, 1987, in Sub- 
section A, substituted "shall be accompanied by a three 
year registration fee" for "shall be accompanied by an an- 
nual registration fee"; deleted former Subsection B;’relat- 
ing to motorboats already covered by numbers awarded 
pursuant to federal law or a federally approved number- 
ing system of another state, and redesignated subsequent 
subsections accordingly; deleted former Subsection F, 
which read "All records of the division made or kept pur- 
suant to this section are public records" and redesignated 
subsequent subsections accordingly; in Subsection EH, sub- 
stituted "three year registration fee" for "annual registra- 


tion and inspection fee" and deleted "and any application 


not so received shall be treated as an original application 
Hk 
66-12-5.1. Fees. 


Act. 


for a certificate of number" from the end of the subsection; 
in Subsection F, deleted "of all or any part of his interest, 
other than the creation of a security interest, in a motor- 
boat numbered in this state or of the" following "notify 
the division of transfer" near the beginning and deleted 
"the transfer does not terminate the certificate of number" 
from the end of the second sentence, and made minor sty- 
listic changes; deleted former Subsections I and J, relat- 
ing to notification of the division of address changes and a 
prohibition of the painting of numbers above the number 
awarded to the motorboat; and added Subsections G, H, 
and I, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 12 Am. 
Jur. 2d Boats and Boating §§ 4, 9, 13, 19, 22. 


The division shall establish and impose reasonable registration fees for the purposes of the Boat 
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History: Laws 1983, ch. 41, § 2; 1987, ch. 245, § 3. which specified fees based on boat size and whether or not 
The 1987 amendment, effective June 19, 1987, sub- the boat was registered in its state of principal use. 
stituted the present provisions for the former provisions 


66-12-5.2. Owner's certificate of title; fees; duplicates. 


A. Except as provided in Subsection C of this section, every owner of a boat subject to titling 
under the provisions of the Boat Act shall apply to the division for issuance of a certificate of title 
for the boat within thirty days after acquisition. The application shall be on forms the division pre- 
scribes and accompanied by the required fee. The application shall be signed and sworn to before 
a notary public or other person who administers oaths, or a certification signed in writing con- 
taining substantially the representation that statements made are true and correct to the best of 
the applicant's knowledge, information and belief, under penalty of perjury. The application shall 
contain the date of sale and gross price of the boat or the fair market value if no sale immediately 
preceded the transfer and any additional information the division requires. If the application is 
made for a boat last previously registered or titled in another state or foreign country, it shall con- 
tain this information and any other information the division requires. 

B. The division shall not issue or renew a certificate of number to any boat required to be reg- 
istered and numbered in the state unless the division has issued a certificate of title to the owner, 
if the boat is required to be titled. 

C.° Any person who, on July 1, 1987, is the owner of a boat with a valid certificate of number 
issued by the state is not required to file an application for a certificate of title for the boat until 
he transfers any part of his interest in the boat or he renews the certificate of number for the boat. 

D. Ifa dealer buys or acquires a used boat for resale, he shall report the acquisition to the divi- 
sion on forms the division provides, or he may apply for and obtain a certificate of title as provided 
in this section. If a dealer buys or acquires a used unnumbered boat, he shall apply for a certificate 
of title in his name within thirty days. If a dealer buys or acquires a new boat for resale, he may 
apply for a certificate of title in his name. 

E. Every dealer transferring a boat requiring titling under this section shall assign the title 
to the new owner or, in the case of a new boat, assign the certificate of origin. Within thirty days, 
the dealer or purchaser, as applicable, shall file with the division the necessary application and fee 
required under this section. 

F. The division shall maintain a record of any certificate of title it issues. 

G. No person shall sell, assign or transfer a boat titled by the state without delivering to the pur- 
chaser or transferee a certificate of title with an assignment on it showing title in the purchaser or 
transferee and with a statement of all liens upon the title. No person may purchase or otherwise ac- 
quire a boat required to be titled by the state without obtaining a certificate of title for it in his name. 

H. The division shall charge a ten dollar ($10.00) fee to issue a certificate of title, a transfer of 
title, a duplicate or corrected certificate of title. 

I. Ifa certificate of title is lost, stolen, mutilated, destroyed or becomes illegible, the first lien- 
holder or, if there is none, the owner named in the certificate, as shown by the division's records, 
shall within thirty days obtain a duplicate by applying to the division. ‘The applicant shall furnish 
information concerning the original certificate and the circumstances of its loss, mutilation or 
destruction as the division requires. Mutilated or illegible certificates shall be returned to the divi- 
sion with the application for a duplicate. Issuance of a duplicate certificate of title 1 is not subject to 
the excise tax imposed under Section 66-12-6.1 NMSA 1978. : 

J. The duplicate certificate of title shall be plainly marked. "duplicate" across its yee and 
‘mailed or delivered to the applicant. — 

K. Ifa lost or stolen original certificate of title for which a duplicate has been issued is recov- 
ered, the original shall be surrendered promptly to the division for cancellation. 


History: Laws 1987, ch. 247, § 7. 
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66-12-5.3 MOTOR VEHICLES 66-12-6.1 


66-12-5.3. Prohibited acts. 


A. It is unlawful for any person to take, receive or transfer a vessel without the consent of the 
owner. 

B. It is unlawful for any person to.damage, tamper with, alter or change hull identification 
numbers or serial numbers, 


List esi Laws 1987, ch. 245, § 4. Z 1978 because of the enactment of another 66- 12- 5.2 
Compiler's notes, — This section was. enacted as 66- NMSA 1978 by Laws 1987, ch, 247, § 7. 
12-5,2 NMSA 1978, but was compiled as 66-12-5.3 NMSA : 


66-12-6. Dealer and manufacturer numbers; yi certificates of origin; 
records. 


‘A. A dealer or manufacturer that demonstrates motorboats on the public waters of this state 
shall file an application for a dealer or manufacturer number. The number shall be in lieu of a cer- 
tificate of number for each motorboat intended or offered for sale. 

B. Application for a dealer or manufacturer number shall be in the form prescribed by the divi- 
sion. The application shall state that the applicant is a motorboat dealer or manufacturer and that 
the applicant will operate a motorboat upon the waters of this state only for test or demonstration 
purposes, The statement shall be verified before a state officer who is authorized to administer an 
oath. The fee for a dealer or manufacturer number is ten dollars ($10.00) annually as prescribed 
by the division. 

C. The division shall issue a certificate Sa a dealer or manufacturer number to an applicant 
who submits a complete application and full payment of the dealer or manufacturer number fee 
to the division. The certificate shall be issued after the applicant obtains a dealer license from the 
motor vehicle division of the taxation and revenue department and shall contain the following: 

(1) a dealer or manufacturer number that contains two state identification letters, fol- 
lowed by four numbers and two additional letters that are unique to dealers or manufacturers; 

(2) the expiration date of the certificate; 

(3). the name and business address of the applicant; 

(4) the address of the principal place of business of the applicant; and 

(5) a conspicuous statement that the division has certified the applicant as a dealer or 
manufacturer. 

D. The dealer or manufacturer number shall be painted on or attached to plates that are firmly 
attached to each side of the front of a motorboat of the dealer or manufacturer while it is, afloat 
upon the waters of this state. _ 

E. A dealer or manufacturer who operates more than one motorboat for test or demonstration 
purposes on the waters of this state at the same time shall obtain and display a separate dealer or 
manufacturer number for each motorboat tested or demonstrated. 

F. A manufacturer or dealer shall not transfer ownership of a new boat without supplying the 
transferee with the manufacturer’ s certificate of origin signed. by the manufacturer's authorized 

agent. The certificate shall contain information the division requires. 
_ -G. Every dealer shall maintain for three years a record of any boat he bought, sold, exchanged 
or received for sale or exchange. This record shall be open to inspection by division representatives 
during reasonable business hours. — . 


History: 1953 Comp., § 75-35-5.1, enacted by Laws . The 1987 amendment, effective July 1,°1987, made 


1965, ch. 48, § 1; 1977, ch. 254, § 98; 1987, ch. 247, § 8; minor stylistic changes in Subsections A and B, and added 


2003, ch. 410, § 3. Subsections C and D. 
The 2008 amendment, effective June 20, 2003, ré- es 
wrote ee section. 


66-12-6.1. Excise tax on issuance of certificates of title; appropriation. 


A. An excise tax is imposed upon the sale of every boat required to be registered in the state. To 
prevent evasion of the excise tax imposed by this section and the duty to collect it, it is presumed 
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that the issuance of every original and subsequent certificate of title, other than a duplicate, for 
boats of a type required to be registered under the provisions of the Boat Act constitutes a sale 
for tax purposes unless specifically exempted by this section or unless there’ is shown satisfac- 
tory proof that the boat for which the certificate of title is sought came into the possession of the 
applicant as a voluntary transfer without consideration or as a transfer by operation of law. The 
division shall collect the tax at the time application is made for issuance of a certificate of title at 
the rate of five percent of the sale price of the boat. If the sale price does not represent the value of 
the boat in the condition that existed at the time it was acquired, the excise tax shall then be im- 
posed at the rate of five percent of the reasonable value of the boat in such condition at such time. 
However, allowances granted for trade-ins may be deducted from the sale price or the reasonable 
value of the boat purchased. The tax shall be paid by the applicant, and the division may require 
all information which it deems necessary to establish the amount of the tax. 

B.. A penalty of fifty percent of the tax due on the issuance of a certificate of title is imposed 
on any person who, domiciled in this state and accepting transfer in this state, fails to apply for a 
certificate within ninety days of the date on which ownership was transferred to him or who is do- 
miciled in this state but accepts transfer outside this state and who fails to apply for a certificate 
within ninety days of the date on which the boat is brought into this state. 

C. Ifa boat has been acquired through an out-of-state transaction upon which a gross receipts, 
sales, compensating or similar tax was levied by another state or political subdivision thereof, the 
amount of the tax paid may be credited against the excise tax due this state on the same boat. 

D. Persons domiciled outside this state and on active duty in the military service of the United 
States or on active duty as officers of the public health service detailed for duty with any branch of 
the military service are exempt from the tax imposed by this section. 

E. Persons who acquire a boat out of state thirty or more days before establishing a domicile 
in this state are exempt from the tax imposed by this section if the boat was acquired for personal 
use. 

F. Persons applying for a certificate of title for a boat registered in another state are exempt 
from the tax imposed by this section if they have previously registered and titled the boat.in New 
Mexico and have owned the boat continuously since that time. 

G. Certificates of title for all boats owned by this state or any political wubditeon are exempt 
from the tax imposed by this section. 

H. All taxes collected under the provisions of this section shall be paid to the state treasurer for 
credit to the "boat suspense fund", hereby created. At the end of each month, the state treasurer 
shall transfer fifty percent of the excise tax collections in the boat suspense fund to the division, 
and the balance to the general fund. The amounts transferred to the division are appropriated for 
use by the division for improvements and maintenance of lakes and boating facilities owned or 
leased by the state and for administration and enforcement of the Boat Act. . 

I. The director shall prescribe forms he deems necessary to account properly for the taxes col- 
lected under this section. 


History: Laws 1987, ch. 247, § 9. 


66-12-6.2. Security interest in boats; filing; perfection. 


A. Asecurity interest in a boat required to be titled and registered in New Mexico is not valid 
against attaching creditors, subsequent transferees or lienholders unless perfected as provided by 
this section. This provision does not apply to liens dependent upon possession. 

B. All title applications shall be accompanied by the certificate of title last rete for the boat 
and shall contain the name and address of any lienholder, the date the security agreement was 
executed and the maturity date of the agreement: 

C.. Upon receipt ofa title application, the division shall enter upon the application the date it 
was received. When satisfied as to the genuineness of the application, the division shall file it and 
issue a new certificate of title showing the owner's name and all liens existing against the boat. 
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D. No security interest filed in any state which does not show all liens on the certificate of title 
shall be valid against any person in this state other than the parties to the security agreement or 
those persons who take with actual notice of the agreement. . . 


History: Laws 1987, ch. 247, § 10. 


66-12-6.3. Security interest in boats; filing effective to give notice. 


A. The filing of an application with the division and the issuance of a new certificate of title 
by the division as provided in Section 66-12-5.2 NMSA 1978 constitutes constructive notice of all 
security interests in the boat described in the application. If the application is received by the divi- 
sion within ten days after the date the security agreement was executed, constructive notice dates 
from the time of the execution of the security agreement. sarees constructive notice dates 
from the time of receipt noted on the title application: 

B. The method provided in this article for perfecting a sia interest shall be GxCHIERYS ex- 
cept as to liens dependent upon possession. 

C. The constructive notice provided for in this section terminates twelvi months afar the ma- 
turity date'of the debt. Unless refiled in a manner prescribed by the division within twelve months 
after the maturity date, the division may Janied the security interest in the 1 issuance of all aise 
quent certificates of title. ! 


History: Laws 1987, ch. 247,'§ 11. 


66-12-6.4. Forms; investigations. 


A. The division shall prescribe and provide suitable forms of applications, certificate ‘d title 
and all other forms necessary to carry out the provisions of this act. 

B. The division may make necessary investigations to procure information ae ap to carry 
out the provisions of the Boat Act. 


History: Laws 1987, ch. 247, § 12. 


66-12-6.5. Prohibited display of dealer or. manufacturer numbers. 


A dealer or manufacturer shall not display a dealer or manufacturer number on a motorboat 
that is not being operated for test or demonstration, purposes. 


History: Laws 2008, ch. 410, § 4. , = ~ art, IV, § 23, was effective June 20, 2008, 30 days after 
Effective dates. — Laws 2003, ch. 410 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


66-12-6.6. Dealer license. 


A. A person shall not engage in business as a dealer or manufacturer without obtaining a valid 
dealer license:from the motor vehicle division of the taxation and revenue department, unless the 
person has.a valid motor vehicle dealer license. Adealer or manufacturer shall annually file an ap- 
plication with the motor vehicle division fora dealer license for each established place of business 
of the dealer or manufacturer. 

B. A person shall file an application for a hielo license with in motor vehicle division of the 
taxation and revenue department on a form prescribed by: the»motor. vehicle: division. The ap- 
plication shall contain the name, address'and: telephone number of the applicant, the signature 
of the applicant or the signatures of all of the officers of a corporate applicant, the address of 
the established place of business, the federal taxpayer identification number of the applicant and 
other information that the motor vehicle division may require. The application shall state that the 


718 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


66-12-6.7 ©. BOATING 66-12-6.8 


applicant will engage in business as a dealer. The statement shall be verified before a state officer 
authorized to administer an oath. The fee for a dealer license shall be prescribed by the motor ve- 
hicle division but shall not exceed fifty dollars ($50.00) annually. 

C. The motor vehicle division of the taxation and revenue department shall issue a dealer li- 
cense to an applicant who submits a complete application and full payment of the dealer license 
fee to the motor vehicle division. The license Bae contain the ee 

(1)° the license number; 
(2) the expiration date of the license; 
(3) the name and business address of the licensee; 
(4) the address of the location for which the license was issued; and 
(5) a‘statément requiring that the license be if ebb nde displayed at the location for 
which the license was issued. 

D. A dealer license shall specify the eating of ait place of business in which the licensee 
engages in business as a dealer. The dealer shall notify the motor vehicle division of the taxation 
and revenue department of a re of ownership, location or name of the place of esha within 
ten days of the change. | 

K. A dealer license shall authorize the’ licensed activity at only one business establishment. A 
dealer shall obtain a supplemental license from the motor vehicle division of the taxation and rev- 
enue department for each additional establishment owned or operated by the dealer. The application 
for a Supplemental license shallbe in a form prescribed by the motor vehicle division. The motor ve- 
hicle division shall issue a supplemental license to an applicant who possesses a valid dealer license, 
submits a complete application and meets all other requirements of the motor vehicle division. 

F. A dealer license or supplemental license shall be conspicuously displayed at the location of 
the established place of business for which it was issued: | 


History: Laws 2003, ch; 410, § 5. art. IV, § 23, was effective June 20, 2003,.90 days after 
Effective dates. — Laws 2003, ch. 410 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


66-12-6.7. Dealer license denial, suspension and revocation. 


The motor vehicle division of the taxation and revenue department may deny, suspend or revoke 
a dealer license for: 

A. amaterial misrepresentation communicated ss a dealer to the motor vehicle division; 

B, a lack of fitness.as proscribed by rule,of the motor vehicle division; or 

C. a willful violation of a federal or state law relating to the sale, distribution, financing, regis- 
tration, taxing or insuring of motorboats. 


History: Laws 2003, ch. 410, $6. 8 4 art “EV, § 23, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2003, ch. 410 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


66-12-6.8. Dealer bonds; required insurance. 


A person licensed as a dealer pursuant to the Boat Act shall file with the state parks division 
a bond in the amount of fifty thousand dollars ($50,000) unless there is a bond on file with the 
motor vehicle division of the taxation and revenue department for a motor vehicle dealer's license 
and such proof is submitted to the state parks division. The bond shall be issued by a corporate 
surety licensed to conduct business within the state. The bond shall be issued under the condition 
that the applicant shall not practice fraud or violate any provision of the Boat Act. A person who 
has obtained a dealer license shall furnish evidence that the person has liability insurance for the 
established place of business for which the license was obtained. 


History: Laws 2003, ch. 410, § 7. IV, § 23, was effective June 20, 2003, 90 days after ad- 
Effective dates. — Laws 2003, ch. 410 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M, Const.,art. 
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66-12-7. Equipment. 


A. Every vessel shall have aboard: 

(1). one life preserver, buoyant vest, ring buoy or buoyant cushion bearing the mark of ap- 
proval of the United States coast guard and in serviceable condition for each person on board; 

(2) one oar or paddle; 

(3) one bailing bucket with a SSnanie of at least one . gallon, or hand-operated bilge pump; dear 

(4) a length of stout rope at least equal to the length of the vessel. 

B. Every motorboat, during the hours of darkness, shall carry: 

(1) a bright white light aft to show around the horizon; and 

(2) acombined light on the fore part of the vessel and lower than the white light and show- 
ing green to the starboard and red to the port, and so fixed as to throw the light from. right ahead 
to two points abaft the beam on their respective sides. No other light shall be shown except as 
specifically prescribed by the United States coast guard for the particular class of boats. 

C. Ifcarrying or using any inflammable or toxic fluid.in any enclosure for any purpose, and if not 
entirely open, every vessel shall have an efficient natural or mechanical ventilation system capable 
of removing resulting gases prior to, and during, the time the vessel is occupied by any person. 

D. No. privately owned vessel shall carry a siren unless specifically authorized in writing by 
the director of the division. 

EK. No person shall operate or give perpalssion for the operation of a het which is not equipped 
as required by this section. ' 


History: 1953 Comp., § 75-35-6, enacted by Laws Validity of regulation of smoke and other air pollution, 
1959, ch. 338, § 6; 1963, ch. 45, § 3; 1977, ch. 254, § 99. 78 A.L.R.2d 1313, 

Liability under Jones Act or urseaworthiness doctrine 

ANNOTATIONS for failure to furnish individual safety equipment or to re- 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 12 Am. quire its use, 91 A.L.R.2d 1019, 
Jur, 2d Boats and Boating §§ 10 to 13, 


66-12-7.1. Personal flotation devices required. 


The operator of a vessel being used for recreational purposes shall require a child age ewlye or 
under who is aboard the vessel to wear a personal flotation device approved by the United States 
coast guard while the vessel is underway, unless the child is below deck or in an enclosed cabin. 


History: Laws 2006, ch. 46,82. ~~ Effective dates. — Laws 2006, ch. 46, § 3 made Laws 
2006, ch. 40, § 2 effective January 1, 2007. 


66-12-8. Exemptions from numbering provisions of the Boat Act. 


A motorboat shall not be required to be numbered under the Boat Act if it is: 

A. already covered by a number in force which has been awarded to it pursuant to federal law 
or a federally approved numbering system of another state; provided that the boat shall Po have 
been within this state for a period in excess of ninety consecutive days; 

B. a motorboat from a country other than the United States temporarily using the waters of 
this state; 

C. a motorboat whose owner is the United States, a state or a subdivision thereof; 

D. a ship's lifeboat; or 

E. amotorboat belonging to a class of boats which has been See from numbering by the divi- 
sion after it has found that the numbering of motorboats of that class will not materially aid in their 
identification; and, if an agency of the federal government has a numbering system applicable to the 
class of motorboats to which the motorboat in question belongs, after the division has further found 
that the motorboat would also be exempt from numbering if it were subject to the federal law. 


History: 1953 Comp., § 75-35-7, enacted by Laws 
1959, ch. 338, § 7; 1977, ch. 254, § 100. 
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66-12-9. Boat liveries. 


A. The owner of.a boat livery shall cause to be kept:a record of the name and address of the 
person or persons hiring any vessel which is designed or permitted by him to be operated as a mo- 
torboat, the identification number thereof, and the departure date and time, and the expected time 
of return. The record shall be preserved for at least six months. 

B. Neither the owner of a boat livery, nor his agent or employee shall permit any motorboat or 
any vessel designed or permitted by him to be operated as a motorboat to depart from his prem- 
ises unless it shall have been provided with the equipment required pursuant to Section 66-12-7 
NMSA 1978, and any rules and regulations made pursuant thereto by the division. 


History: 1953 Comp., § 75-35-8, enacted by Laws | . ANNOTATIONS 


1959, ch. 338, § 8; 1977, ch. 254, §.101. ; 
Byeh: BB) 3.83 LAk Fela Am. Jur. 2d, A.L.R. and C.J.S. references. — 12 Am. 
Jur, 2d Boats and Boating §§ 27, 81, 82, 86,88, 


66-12-10. Muffling devices. 


The exhaust of every internal combustion engine used on any motorboat shall be effectively muffled 
by equipment so constructed and used as to muffle the noise of the exhaust in a reasonable manner. 
This may include but is not limited to such devices as mufflers, exhaust restricters and water-injected 
exhaust headers. The use of cut-outs or non-muffled headers is prohibited except for motorboats com- 
peting in a regatta or boat race approved as provided in Section 66-2-15 NMSA 1978 and for such 
motorboats while on trial runs during a period not to exceed forty-eight hours immediately preceding 
the regatta or race and for such motorboats while competing in official trials for speed records during 
a period not to exceed forty-eight hours immediately following the regatta or race. 


History: 1953 Comp., § 75-35-9, enacted by Laws ANNOTATIONS 
1959, ch. 338, § 9; 1991, ch, 240, § 2. 
The 1991 amendment, BaBative June 14, 1991, added Am. Jur. 2d, A.L.R. and C.J.S. references. — 12 Am. 


the second sentence and, in the third sentence, inserted Jur. 2d Boats and Boating § 12. . : 

"or non-muffled headers" and substituted "Section 66-2- Public regulation requiring mufflers or similar noise 

15 NMSA 1978" for "Section 14 of the Boat Act" preventing devices on motor vehicles, aircrafts or boats, 
; : 49 A.L.R.2d'1202. 


66-12-11. Prohibited operation. 


A. Aperson shall not operate any motorboat or vessel or manipulate any water skis, surfboard or 
similar device in a reckless or negligent manner so as to endanger the life or property of any person. 

B. A person shall not operate any vessel, not defined as a motorboat pursuant to the provisions 
of the Boating While Intoxicated Act [66-13-1 NMSA 1978], or manipulate any water skis, surf- 
board or similar device while intoxicated or under the influence of any narcotic drug, barbiturate 
or marijuana. 


History: 1953 Comp., § 75-35-10, enacted by Laws ANNOTATIONS 
1 A59.,ch: 838,010; 2087, ch 24675 P12, G2 40, 9:8 Am. Jur. 2d, A.L.R. and C.J.S. references. — 12 Am. 


2008, ch. 241, § 15. : 
Cross teforences, — For driving under the influence Jur, 2d Boats and ey §§ 2, ae te 17, 19, 38, 37, 39 to 
of intoxicating drugs or liquor, see 66-8-102 NMSA 1978. 41, 43 to 47, 49, 64, 66, 72,75, 78, ay 

For reckless driving, see 66-8-113 NMSA 1978. Liability of owner of powerboat for injury or death alleg- 


For hunting or boating while intoxicated or under the edly caused by one permitted to operate boat by owner, 71 


influence of narcotic drugs, see 17-2-29 NMSA 1978. A.L.R.3d 1018. 
The 2003 amendment, effective July 1, 2008, in Sub- Liability of owner or operator of powered pleasure 
boat for injuries to swimmer or bather struck by boat, 98 


section B, deleted "motorboat or" preceding "vessel" and AL R.3d 1127 
inserted "not defined as a motorboat pursuant to the pro- L. | bes i Plnaas na 
visions of the Boating While Intoxicated Act". Criminal liability for injury or death caused by opera- 


The 1991 amendment, effective June 14, 1991, pur- tion of pleasure boat, 8 A.L.R.4th 886. ; 
ported to amend this section but made no changes. Liability for injuries to, or death of, water-skiers, 34 


: ; A.L.R.5th 77. } 
BN ee porney es foramen, this, ape Validity, construction and application of statute prohib- 


iting boating while intoxicated, boating while under the 
influence, or the like, 47 A.L.R.6th 107. 
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66-12-12 MOTOR VEHICLES 66-12-14 


66-12-12. Collisions; assistance and reports. 


A. The operator of a vessel involved in a collision, accident or other casualty, so far as he can do 
so without serious danger to his own vessel, crew and passengers, shall: 

(1) render to other persons affected by the collision, accident or other casualty such assis- 
tance as practicable and necessary in order'to save them from, or minimize, ad danger eras by 
the collision, accident or other casualty; and 

(2) ‘give his name, address and:identification of his begbdis in seetibyit to any person aire tciel 
and to the owner of any property damaged in‘the collision, accident or other casualty. 

B. In case of collision, accident or other casualty involving a vessel; and resulting in death or 
injury to a person or damage to property in excess of one hundred dollars ($100), the operator of 
the vessel or his legal représentative shall, within forty-eight hours, file with the division’a full 
description of the collision, accident or; ether casualty, including all information that the division 
may require by regulation. 

C. All collision, accident or other casualty reports filed as required by this section shall be 
without prejudice to the individual making the report, and are solely for the confidential use of the 
division except that the division may disclose the identity of a person involved in an accident when 
the identity is.not otherwise known or. when the person denies his presence at the accident. The 
report is inadmissible as evidence in any trial, civil or criminal, arising out of an accident, except 
that the division may furnish, upon. request, .a certificate showing that a specified accident report 
has or has not been made as required by this section. 


’ History: 1958 Comp., § 75 35-11, enacted by Laws ___sLiability in admiralty for collision between vessel and 
1959, ch. 388, § 11; 1963, ch. 45, § 4; 1977, ch. 254, § 102. drawbridge structure, 134 A.L.R. Fed. 537. 
7 ANNOTATIONS . | 


Am. Jur. 2d, A.L.R. and C.J.S. references. ae Crimi- 
nal liability for injury or death caused by operation of 
pleasure boat, 8 A.L.R.4th 886. 


66-12-13. Transmittal of information. 


In accordance with any request duly made by an authorized official or agency of the United States, 
any information compiled or otherwise available to the division pursuant to Section 66-12-12B 
NMSA 1978 shall be transmitted to the official or agency of the United States. 


History: 1953 Comp., § 75-35-12, enacted by Laws 
1959, ch. 338, “i 1977, ch. 254, § 103, 


66-12- 14, Water skis and pensidaea 


A. No person shall operate a vessel on any waters of this state for towing a person on water 
skis, a surfboard or similar device unless there is in the vessel a person in addition to the operator 
or a device capable of letting the oprator [operator] have an unobstructed view of the person or 
object being towed.’All skiers must wear ski belts or jackets: 

B.. No person shall operate a.vessel on any waters of this state, towing a person on water skis, 
a surfboard or similar device, nor shall any person. engage in water skiing, surfboarding or-simi- 
lar activity, at any time between the hours from one hour after sunset to'one hour before sunrise. 

C.. The provisions of Subsections A and B of this section do not apply to a performer engaged in 
a professional exhibition or to a person engaged in an activity authorized under Section 66- 12- 15 
NMSA 1978. 

D. No person shall negligently operate or manipulate any vessel, tow rope or other device by 
which the direction or location of water skis, a surfboard or similar device may be affected or 
controlled, in such a way as to cause the water skis, surfboard or similar device, or any person 
thereon, to strike any object or person. — 


LA 


History: 1953 Comp., § 7535-13, enacted by Laws 
1959, ch. 338, § 18; 1963, ch. 45, § 5. 
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66-12-15 BOATING 66-12-17 


66-12-15. Regattas; races; marine parades; tournaments or exhibitions. 


A... The division may authorize the holding of regattas, motorboat or other boat races, marine pa- 
rades, tournaments or exhibitions on any waters of this state. It shall adopt and may, from time to 
time, amend regulations,concerning the safety of motorboats and other vessels and persons thereon, 
either observers or participants. Whenever a regatta, motorboat or other boat race, marine parade, 
tournament or exhibition is proposed to be held, the person in charge thereof shall, at least thirty 
days prior thereto, file an application with the division to hold the regatta, motorboat or other boat 
race, marine parade, tournament or exhibition. The application shall set forth the date, time and 
location where it is proposed to hold the regatta, motorboat or other boat race; marine parade, tour- 
nament or exhibition, and it shall not be conducted without authorization of the division in writing. 

B. The provisions of this section shall not exempt any person from compliance with applicable 
federal law or regulation, but nothing contained herein shall be construed to require the securing 
of a state permit pursuant to this section if a permit therefor has been obtained from an autho- 
rized agency of the United States. 


History: 1953 Comp., § 75-35-14, enacted by Laws Water sports, amusements, or exhibitions as nuisance, 
1959, ch. 338, § 14; 1977, ch. 254, § 104. 80 A.L.R.2d 1124. 
Cross references, — For motorboats competing in Liability for injury or death of nonparticipant caused by 
regattas or races being exempt from muffling device re- water skiing, 67 A.L.R,3d 1218. 
quirements, see 66-12-10 NMSA 1978. Validity, construction, and application of state or local 
[OTATIONS snaciments regulating parades, 80 A.L.R.5th 255. 


Am. Jur. 2d, A.L.R, and C.J.S. references, — 12 Am. 
Jur, 2d Boats and Boating §§ 11, 30, 31, 66, 


66-12-16. Local regulations; restrictions; special rules and regulations. 


A. The provisions of the Boat Act and of other applicable laws of this state shall govern the 
operation, equipment, numbering and all other matters relating thereto whenever any vessel shall 
be operated on the waters of this state, or when any activity regulated by the Boat Act shall take 
place thereon, but nothing in the Boat Act shall be construed to prevent the adoption of any or- 
dinance or local law relating to the operation and equipment of vessels where the provisions of 
the ordinance or local law are identical to the provisions of the Boat Act, amendments thereto, or 
regulations issued thereunder; provided that the ordinance or local law shall be operative only 
so long as, and to the extent that, they continue to be identical to the provisions of the Boat Act, 
amendments thereto, or regulations issued thereunder. 

B. Any subdivision of this state may, at any time, but only after public notice, make formal ap- 
plication to the division for special rules and regulations with reference to the operation of vessels 
on any waters within its territorial limits and shall set forth therein the reasons which make the 
special rules or regulations necessary or appropriate. 

C. The division is authorized to make special rules and regulations with reference to the opera- 
tion of vessels on any waters within the territorial limits of any subdivision of this state. 


History: 1953 Comp., § 75-35-15, enacted by Laws. __ ANNOTATIONS 


Hoek Be wee Rips ett oe a Am, Jur. 2d, A.L.R. and C.J.S. references. — Wa- 
i! ter sports, amusements, or exhibitions as nuisance, 80 
A.L.R.2d 1124: 


66-12-17. Owner's civil liability. 


The owner of a vessel shall be liable for any injury or damage occasioned by the negligent opera- 
tion of the vessel, whether the negligence consists of a violation of the provisions of the statutes 
of this state, or neglecting to observe the ordinary care and operation that the rules of the com- 
mon law require. The owner shall not be liable unless the vessel is being used with his express or 
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66-12-18 MOTOR VEHICLES 66-12-18.1 


implied consent. It shall be presumed thatthe vessel is being operated with the knowledge and 
consent of the owner, if at any time of the injury or damage, it is under the control of the spouse, 
father, mother, brother, sister, son, daughter, or other immediate member of the owner's family. 
Nothing contained herein shall be construed to relieve any other person from any liability which 
he would otherwise have, but nothing contained herein shall be construed to authorize or nas 
any recovery in excess of i or or pars ina actually incurred: 


History: 1953 Comp., § 75-35-16, enacted by Laws’ Liability of owner -or operator of powered pleasure 


1959, ch. 338, § 16. boat for injuries to swimmer or bather struck by boat, 98 
A.L.R.3d 1127. 
ANNOTATIONS an Criminal liability for injury or death caused by opera- 
Am: Jur. 2d, A.L.R. and C.J.S. references. —12Am. ~~ tion of pleasure boat, 8 A.L.R.4th 886. 
Jur. 2d Boats and Boating §§ 32 to 88. Admiralty jurisdiction: maritime nature of,tort - mod- 


Liability of owner or operator of motorboat for injury or ern cases, 80 A. L.R. Fed, 105. 


damage, 63 A.L.R.2d 343, 71 A.L.R.3d 1018, 98 A.L.R. 3d 
1127. 


66-12-18... Power to regulate. , va a ) 


The state park and recreation division [state parks division] may promulgate regulations to 
carry into effect the provisions of the Boat Act. 


History: 1953 Comp., § 75-35-17, enacted by Laws ANNOTATIONS 


1959, ch. 338, § 17; 1963, ch. 45, § 6; 1977, ch. 254, § 106. 
Bracketed material. — The brackaved material was Am. Jur, 2d, A.L.R. and C.J.S. references. — 12 Am. 
inserted by the compiler and is not a part of the law. Jur. 2d Boats and Boating §§ 4 to 22. 


66-12-18.1. Safe boating rules. 


The division shall adopt safe boating education rules that require that: 
A. a person born after January 1, 1989 who operates a motorboat on.the waters of this state shall: 
(1) have completed a safe Boatne education course that is approved by the national asso- 
ciation of state boating law administrators and certified by the division or passed, an equivalency 
examination that. was proctored and that tested the knowledge of information included in the 
curriculum of the course and have received a certificate of completion of the certified course or pas- 
sage of the equivalency examination; 

(2) possess a valid license to operate a vessel issued for maritime personnel by the United 
States coast guard pursuant to 46 CFR Part 10 or a marine certificate issued by the Canadian 
government; or 

(3) have received, as an or ae aor operator of a rented or leased motorboat, instruc- 
tions regarding the safe operation of the motorboat and a summary of the statutes and rules 
governing the operation of a motorboat from a person in the business of renting or leasing mo- 
torboats. The instructions shall be valid only for the period of the rental agreement not to exceed 
thirty days; and 

B. a person in the business of renting or leasing motorboats for a period not exceeding thirty 
days shall: 

(1) not rent or lease a motorboat to a person for operation on the waters of this state un- 
less the person meets the provisions of Subsection A of this section; 

(2) maintain rental or lease records that include the name and age of each person who is 
authorized to operate the rented or leased motorboat; and 

(3) provide each authorized operator of a rented or leased motorboat With instructions 
regarding the safe operation of the motorboat and a summary of the statutes and regulations gov- 
erning the operation of a motorboat. 


History: Laws 2006, ch. 46, § 1. | . ' Effective yraag — Laws 2006, ch. 46, § 3 made Laws 
2006, ch. 46, § 1 effective January 1, 2007. 
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66-12-19 


66-12-19. Filing of regulations. | 


BOATING 


66-12-23 


* 


Regulations adopted by the state park and recreation division it parks division] pursuant-to 


the Boat Act shall be filed as provided by law. , 


History: 1953 Comp., § 75-35-18, enacted by Laws 


1959, ch. 338, § 18; 1963, ch. 45, § 7; 1977, ch. 254, § 107. 
Cross references. — For filing of agency rules with 
the records center, see 14-4-8 NMSA 1978. 


. Bracketed material. — The bracketed material. v was , 


inserted by the compiler and is not a part of the law, 


66-12-20. Disposition of fees. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S: references. — 12 Am. 
Jur, 2d Boats and Boating §§ 19, 28, 68. 


The fees collected pursuant to the provisions of the Boat Act, less the administrative fee with- 
held pursuant to Section 1 [7-1-6.41 NMSA 1978] of this 1997 act, shall be covered [deposited] into 


the state park and recreation fund. 


History: 1953 Comp., § 75-35-19, enacted by Laws 
1959, ch. 338, § 19; 1983, ch. 41, § 3; 1997, ch. 125, § 10. 
Bracketed material. — The bracketed word "depos- 


ited" was inserted. by the compiler as the apparently in- » 


tended term; it was not enacted by the legislature and is 
not a part of the law. 


66-12-21. Disposition of fines. 


Compiler's notes. — The phrase "this 1997.act" refers 
to Laws 1997, ch. 125, which amended this section. 

The 1997 amendment, effective July 1, 1997, sub- 
stituted, "pursuant to" for "under" and inserted "less the 
administrative fee withheld pursuant to Section 1 of this 
1997 act". 


All money collected as fines for the violation of the provisions of the Boat Act [66-12-1 NMSA 
1978], and regulations of the state park and recreation division: [state parks division] made;pursu- 
ant thereto, shall be paid for credit to the current school fund of the state. 


History: 1958 Comp. . § 75-35-20, enacted by Laws, 
1959, ch. 338, § 205 1965, ch. 102, § 1; 1977, ch. 254, 
§ 108. 


66-12-22. Enforcement. 


Bracketed material, — The biackoted material was 


‘Inserted by the compiler and is not a part of the law. 


The director, park custodians and other employees of the division designated in writing by the 
director, every sheriff in his respective county and every member of the state police has [have] full 
authority of a peace officer to enforce the provisions of the Boat Act and the regulations issued 
pursuant thereto, and in. its exercise may stop and board any vessel subject to the Boat Act. 


History: 1953 Comp., § 75-35-21, enacted by Laws 
1959, ch. 338, § 21; 1963, ch, 45, § 8; 1977, ch. 254, § 109. 


66- 12- 23. Penalties. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 


A. Except for penalty provisions provided in Subsestions B through M of this section, a person 
who violates a provision of the Boat Act or a rule of the division promulgated pursuant to that act 
is guilty of a petty misdemeanor and shall be sentenced PURRUAIS to the paOWSIONE of Section 31- 
19-1 NMSA 1978. 

B. As used in Chapter 66, Article 12 NMSA 1978, "penalty De eanenee? Puladetopenot means a 
violation of Section 66-12-6.5, 66-12-7, 66-12-7.1, 66-12-10 or 66-12-14 NMSA 1978 or a rule of the 
division promulgated pursuant to those sections. 

C.. The term "penalty assessment misdemeanor" does not include a violation that has caused 
or contributed to the cause of an accident resulting in injury or death to a person or disappearance 
of a person. 
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D. Whenever a person is arrested for violation of a penalty assessment misdemeanor, the ar- 
resting officer shall advise the person of the option either to accept the penalty assessment and 
pay it to the court or to appear in court. The arresting officer, using a uniform non-traffic citation, 
shall complete the information section, prepare the penalty assessment and prepare a notice to 
appear in court specifying the time and place to appear. The arresting officer shall have the person 
sign the citation as a promise either to pay the penalty assessment as prescribed or to appear in 
court as specified, give a copy of the citation to the person and release the person from custody. An 
officer shall not accept custody of payment of any penalty assessment. 

E. The arresting officer may issue a warning notice, but shall fill in the information section 
of the citation and give a copy to the arrested person after requiring a signature on the warning 
notice as an acknowledgment of receipt. No warning notice issued under this section shall be used 
as evidence of conviction for purposes of Subsection M of this section. 

F. In order to secure release, the arrested person must give a written promise to appear in 
court or to pay the penalty assessment prescribed or to acknowledge receipt of a warning notice. 

G. The magistrate court or metropolitan court in the county where the alleged violation oc- 
curred has jurisdiction for any case arising from a penalty assessment misdemeanor. 

H. A penalty assessment citation issued by a law enforcement officer shall be submitted to the 
appropriate magistrate or metropolitan court within three business days of issuance. If the cita- 
tion is not submitted within three business days, it may be dismissed with prejudice. 

I. It is a misdemeanor for any person to violate a written promise to pay the penalty assess- 
ment or to appear in court given to an officer upon issuance of a citation regardless of the disposi- 
tion of the charge for which the citation was issued. 

J. A citation with a written promise to appear in court or to pay the penalty assessment is a 
summons. If a person fails to appear or to pay the penalty assessment by the appearance date, a 
warrant for failure to appear may be issued. 

K. A written promise to appear in court may be complied with by appearance of counsel. 

L. When an alleged violator of a penalty assessment misdemeanor elects to appear in court 
rather than to pay the penalty assessment to the court, no fine imposed upon later conviction shall 
exceed the penalty assessment established for the particular penalty assessment misdemeanor. 

M. The penalty assessment for a first penalty assessment misdemeanor is thirty dollars 
($30.00). This penalty assessment is in addition to any magistrate or metropolitan court costs as 
provided in Subsection B of Section 35-6-4 NMSA 1978. Upon a second conviction or acceptance 
of a notice of penalty assessment for a penalty assessment misdemeanor, the penalty assessment 
shall be fifty dollars ($50.00). Upon a third or subsequent conviction or acceptance of a notice of 
penalty assessment, the penalty assessment shall be one hundred fifty dollars ($150). 


History: 1953 Comp., § 75-35-22, enacted by Laws 66-12-10 or 66-12-14 NMSA 1978 or any rule of the diyi- 


1963, ch. 45, § 9; 1983, ch. 41, § 4; 1987, ch. 234, § 44; sion promulgated pursuant to those sections" and added 
2004, ch. 76, § 1; 2013, ch. 136, § 3; 2018, ch. 74, § 55. "a penalty assessment misdemeanor". 

The 2018 amendment, effective July 1, 2018, adjusted The 2013 amendment, effective June 14, 2013, pro- 
fines for certain violations of the Boat Act, ‘and made tech- vided a penalty; in Subsection A, at the beginning of the 
nical changes; in Subsection B, after "Section", added "66- sentence, added "Except for penalty provisions provided 
12-6,5"; in Subsection G, after "penalty assessment misde- in Subsections B through M of this section" and after 
meanor", deleted "issued for violation of Section 66-12-7, "Boat Act or a", deleted "regulation" and added "rule"; and 
66-12-7.1, 66-12-10 or 66-12-14 NMSA 1978 or a rule of added Subsections B through M. 
the division promulgated pursuant to those sections"; and The 2004 amendment, effective July 1, 2004, changed 
in Subsection M, after "assessment for a first", deleted the penalty from a misdemeanor to a petty misdemeanor 
"violation of Section 66-12-7, 66-12-7,1, 66-12-10 or 66-12- to be sentenced pursuant to Section 31-19-17 NMSA 1978. 
14 NMSA 1978 or any rule of the division promulgated The 1987 amendment, effective July 1, 1987, substi- 
pursuant to those sections" and added "penalty assess- tuted "energy, minerals and natural resources depart- 
ment misdemeanor", and after "notice of penalty assess- ment" for "natural resources department” in the middle 
ment for", deleted "violation of Section 66-12-7, 66-12-7.1, of the section. 


66-12-24. Repealed. 


Repeals. — Laws 2004, ch. 76, § 2 repealed Section 66- July 1, 2004. For’ provisions af former section, see the 2003 
12-24 NMSA 1978, as enacted by Laws 2003, ch. 410, § 8; NMSA 1978 on NMOneSource.com. 
concerning the penalty for a Boat Act violation, effective 
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66-13-1 BOATING WHILE INTOXICATED 66-13-3 


ARTICLE 13 
Boating While Intoxicated 


‘Sec. f Sec. 

66-13-1. Short title. 66-13-8. Implied consent to submit to chemical test. 

66-13-2, Definitions. 66-13-9. Consent of person incapable of refusal not with- 

66-13-3. Operating a motorboat while under the influ- drawn, 
ence of intoxicating liquor or drugs. 66-13-10. Administration of chemical test; payment of 

66-13-4., Guilty pleas; limitations. costs; additional tests. 

66-13-5. Municipal and county ordinances; teres al- 66-13-11. Use of tests in criminal or civil actions; levels 
cohol concentration level for boating while of intoxication; mandatory charging. 
under the influence of intoxicating liquor 66-13-12. Motorboats; influence of intoxicating liquor or 
or drugs. drugs; fee upon conviction. 

66-13-6. Blood- aleahal tests; persons qualified to perform 66-13-13. Educational program. 


tests; relief from civil and criminal liability, 
66-13-7. Blood-aleohol test; law enforcement, judicial or 
. probation officer unauthorized to make ar- 
_. rest or direct test except in performance of , 
official duties authorized by law. 


66-13-1, Short title. 


Sections 1 through 13 [66- 13- 1 foray 66-13-13 NMSA 1978] of this act may be cited as the 
"Boating While Intoxicated Act". 


History: Laws 2003, ch, 241, § 1. Effective dates. — Laws 2003, ch. 241, § 16 made the 
act effective July 1, 2003. 


66-13-2. Definitions: 


As used in the Boating While Intoxicated Act: 

A. "bodily injury" means an injury to a person that is not likely to cause death or great bodily 
harm to the person, but does cause painful temporary disfigurement or temporary loss or impair- 
ment of the functions of any member or organ of the person's body; 

B. . "conviction" means an adjudication of guilt and does not include imposition of a sentence; 

C. "motorboat" means any boat, personal watercraft or other type of vessel propelled by ma- 
chinery, whether or not machinery is the principle source of propulsion. "Motorboat" includes a 
vessel propelled or designed to be propelled by a sail, but does not include a sailboard or a wind- 
surf board. "Motorboat" does not include a houseboat or any other vessel that is moored on the 
water, but not moving on the water; and 

D. "operate" means to physically handle the controls of a motorboat that is moving on the water. 


History: Laws 2008, ch. 241, § 2. Effective dates. — Laws 2008, ch. 241, § 16 made the 
vr: act effective July 1, 2003. 


66-13-3. Operating a motorboat while under the influence of 
intoxicating liquor or drugs. 


A. It.is unlawful for a person who is under the influence of intoxicating liquor to operate a 
motorboat. 

B. It is unlawful for a person who is under the influence of any drug to a degree that renders 
him incapable of safely operating a motorboat to operate a motorboat. 

C. It is unlawful for a person who has an alcohol concentration of eight one hundredths or 
more in his blood or breath to operate a motorboat. 

D. Aggravated boating while under the influence of intoxicating liquor or drugs consists of a 
person who: 
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(1) has an alcohol concentration of sixteen one hundredths or more in his blood or breath 
while operating a motorboat; 

(2) has caused bodily injury to.a human being as a result of the unlawful operation of a 
motorboat while under the influence of intoxicating liquor or drugs; or 

(3) refused to submit to chemical testing, as provided for in the Boating While Intoxicated 
Act, and:in the judgment of the court, based upon evidence of intoxication presented to the court, 
was under the influence of intoxicating liquor or drugs. 

E. Every person under first conviction pursuant to this section shall be punished, ‘notwith- 
standing the provisions of Section 31-18-18 NMSA 1978, by imprisonment for not more than 
ninety days or by a fine of not more than five hundred dollars ($500), or both; provided that if the 
sentence is suspended in whole or in part or deferred, the period of probation may extend beyond 
ninety days but shall not exceed one year. The offender shall be ordered by the court to attend a 
boating safety course approved by the national association of state boating law administrators. 
An offender ordered by the court to attend a boating safety course shall provide the court with 
proof that the offender successfully completed the course within seven months of his conviction or 
prior to completion of his probation, whichever period of time is less. In addition to those penalties, 
when an offender commits aggravated boating while under the influence of intoxicating liquor or 
drugs, the offender shall be sentenced to not less than forty-eight consecutive hours in jail and 
may be fined not more than seven hundred fifty dollars ($750). On a first conviction under this sec- 
tion, any time spent in jail for the offense prior to the conviction for that offense shall be credited 
to any term of imprisonment fixed by the court. A deferred sentence pursuant to this subsection 
shall be considered a first.conviction for the purpose of determining subsequent convictions. 

F. A-second or subsequent conviction pursuant to this section shall be punished, notwithstand- 
‘ing the provisions of Section 31-18-13°NMSA 1978, by imprisonment for not more ‘than three 
hundred sixty-four days or by a fine of not more than seven hundred fifty dollars ($750), or both; 
provided that if the sentence is suspended in whole or in part, the period of probation shall not ex- 
ceed one year. In addition to those penalties, when an offender commits aggravated boating while 
under the influence of intoxicating liquor or drugs, the offender shall be sentenced to not less than 
forty-eight consecutive hours in jail and may be fined not more than one thousand dollars ($1,000). 


History: Laws 2003, ch. 241, § 3. ' “ANNOTATIONS 
— L 2008, ch. be fi Ios 
act effective Pah apagiee chard ‘ AG made the Am, Jur. 2d, A.L.R. and C.J.S. references. — Valid- 


ity, construction and application of statute prohibiting 
boating while intoxicated, boating while under the influ- 
ence, or the like, 47 A.L.R.6th 107. ' Fe 


66-13-4. Guilty pleas; limitations. © 


When a complaint or information alleges a violation; of Section 3 [66-13-3. NMSA 1978] of 
the Boating While Intoxicated Act, any plea of guilty thereafter entered in satisfaction of the 
charges shall include at least a plea of guilty to the violation of one of the subsections of Sec- 
tion 3 of that act, and no other disposition by plea of guilty to any other charge in satisfaction 
of the charge shall be authorized if the results of a test performed pursuant to that act disclose 
that the blood or breath of the person charged contains an Seana sane naa iia of eight one 
hundredths or more. 


History: Laws 2008, ch. 241, § 4, at Effective dates. — Laws 20038, ch. 241, a 16 sions the 
act effective July 1, 2003. 


66-13-5. Municipal and county ordinances; unlawful alcohol 
concentration level for boating while under the influence of 
intoxicating liquor or drugs. | 


No municipal or county ordinance prohibiting the operation of a motorboat while under the 
influence of intoxicating liquor or drugs shall be enacted that provides for an unlawful alcohol 
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concentration level that is different than the alcohol concentration levels provided in Section 3 
[66-13-3 NMSA] of the Boating While Intoxicated Act. 


History: Laws 2008, ch. 241, § 5. Effective dates. — Laws 2003, ch. 241, § 16 made the 
act effective July 1, 2003. 


66-13-6. Blood-alcohol tests; persons qualified to perform tests; relief 
from civil and criminal liability. 


Only a physician, licensed professional or practical nurse or laboratory technician or technolo- 
gist employed by a hospital or physician shall withdraw blood from a person in the performance 
of a blood-alcohol or drug test. A physician, nurse, technician or technologist who withdraws blood 
from a person in the performance of a blood-alcohol or drug test that has been directed by a law 
enforcement officer, or by a judicial or probation officer, shall not be held liable in a civil or criminal 
action for assault, battery, false imprisonment or any conduct of a law enforcement officer, except 
for negligence, nor shall a:person assisting in the performance of the test, or a hospital wherein 
blood is withdrawn in the performance of the test, be subject to civil or criminal liability for as- 
sault, battery, false imprisonment or any conduct of a law enforcement officer, except for negli- 
gence. 


History: Laws 2003, ch. 241, § 6. Effective dates. — Laws 2008, ch. 241, § 16 made the 
act effective July 1, 2003. 


66-13-7. Blood-alcohol test; law enforcement, judicial or probation 
officer unauthorized to make arrest or direct test except in 
performance of official duties authorized by law. 


Nothing in the Boating While Intoxicated Act is intended to authorize a law enforcement of- 
ficer, or a judicial or probation officer, to make an arrest or direct the performance of a blood- 
alcohol or drug test, except in the performance of his official duties or as otherwise authorized 
by law. 


. History: Laws 2003, ch. 241, § 7. Effective dates. — Laws 2003, ch. 241, § 16 made the 
act effective July 1, 2003. 


66-13-8. Implied consent to submit to chemical test. 


A. Aperson who operates a motorboat within this state shall be deemed to have given consent, 
subject to the provisions of the Boating While Intoxicated Act, to chemical tests of his blood or 
breath or both, approved by the scientific laboratory division of the department of health pursuant 
to the provisions of Section 24-1-22 NMSA 1978 as determined by a law enforcement officer, or for 
the purposes of determining the drug or alcohol content of his blood if arrested for any offense aris- 
ing out of acts alleged to have been committed while the person was operating a motorboat while 
under the influence of an intoxicating liquor or drug. 

B. The arrested person shall be advised by a law enforcement officer that failure to submit to 
a chemical test may be introduced into evidence in court and that the court, upon conviction, may 
impose increased penalties for the person's failure to submit to a chemical test. 

C. A test of blood or breath or both, approved by the scientific laboratory division of the depart- 
ment of health pursuant to the provisions of Section 24-1-22 NMSA 1978, shall be administered at 
the direction of a law enforcement officer having reasonable grounds to believe the person to have 
been operating a motorboat while under the influence of an intoxicating liquor or drug. 

D. A person who operates a motorboat in this state and who is involved in a fatal boating 
incident shall be deemed to have given consent, subject to the provisions of the Boating While In- 
toxicated Act, to mandatory chemical tests of his blood or breath or both, as determined by a law 
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enforcement officer and approved by the scientific laboratory division of the pivaryeor ry of health 
pursuant to the provisions of Section 24-1-22 NMSA 1978. 


History: Laws 2003, ch. 241, § 8. 4 Effective dates. — Laws 2003, ch. 241, § 16 made'the 
act effective July 1, 2003. 


66-13-9. Consent of person incapable of refusal not: withdrawn. 


A person who is dead, unconscious or otherwise in a condition rendering him incapable of refusal 
shall be deemed not to have withdrawn the consent. provided by the Boating While Intoxicated Act, 
and the test designated by the law enforcement officer may be administered. 


History: Laws 2003, ch. 241, § 9. | rr _ Effective dates. — Spee 2003, ch. 241, § 16 made the 
act effective July 1, 2003. 


66-13-10. Administration of chemical teats payment of Porn additional 
tests. 


A. Only the persons authorized by the Boating While Intoxicated Act shall withdraw blood 
from a person for the purpose of determining its alcohol or drug bantent. This limitation does not 
apply to the taking of samples of breath. 

B. The person tested shall be advised by the law enforcement officer of the person's eight 
to be given an opportunity to arrange for a physician, licensed professional or practical nurse 
or laboratory technician or technologist who is employed by a hospital or physician of his. own 
choosing to perform a chemical test i in addition to a test performed at the direction of a law en- 
forcement officer. 

C. Upon the request of the person tested, full information concerning the test performed at the 
direction of the law enforcement officer shall be made available to him as soon as it is available 
from the person performing the test. 

D. The agency represented by the law enforcement officer at whose direction the chemical test 
is performed shall pay for the chemical test. 

E. Ifa person exercises his right under Subsection B of this section to have a chemical test per- 
formed upon him by a person of his own choosing, the cost of that test shall be paid by the agency 
represented by the law enforcement officer at whose direction a chemical test was administered 
pursuant to Section 8 [66-13-8 NMSA 1978] of the Boating While Intoxicated Act . 


History: Laws 2008, ch. 241, § 10. [AGL Effective dates, — Laws 2003; ch. 241, § 16 made the 
act effective July 1, 2003. 


66-13-11. Use of tests in criminal or civil nariaod: raves of intoxication; 
»mandatory charging. 


A. The results of a test performed pursuant to the Boating While Intoxicated Act may be intro- 
duced into evidence in a civil action or criminal action arising out of the acts alleged to have been 
committed by the person tested for operating a motorboat while under the influence of intoxicating 
liquor or drugs, 

B. When the blood or breath of the person tested contains: 

(1) . an alcohol concentration of five one hundredths or less, it shall be presumed that the 
person was not under the influence of intoxicating liquor; or 

(2) an alcohol concentration of more than five one hundredths but less than eight one 
hundredths, no presumption shall be made that the person either was or was not under the influ- 
ence of intoxicating liquor. However, the amount of alcohol in, the person's blood or breath may be 
considered with other competent evidence in determining whether the person was under the influ- 
ence of intoxicating liquor. 
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C. When the blood or breath of the person tested contains an alcohol concentration of eight one 
hundredths or more, the arresting officer shall charge him with a violation of Section 3 [66-13-3 
NMSA 1978] of the Boating While Intoxicated Act. 

D. The determination of alcohol concentration shall be based on the grams of alcohol in one 
hundred milliliters of blood or the grams of alcohol in two hundred ten liters of breath. 

E. The alcohol concentration in a person's blood or breath shall be determined by a chemi- 
cal test administered to the person within three hours of the alleged boating while under the 
influence of intoxicating liquor. In a prosecution pursuant to the provisions of the Boating While 
Intoxicated Act, it is a rebuttable presumption that a person is in violation of the provisions of 
that act if he has an alcohol concentration of eight one hundredths or more in his blood or breath 
as determined by a chemical test administered to the person within three hours of the alleged 
boating while under the influence of intoxicating liquor. If the chemical test is administered more 
than three hours after the alleged boating while under the influence of intoxicating liquor, the test 
result is admissible as evidence of the alcohol concentration in the person's blood or breath at the 
time of the alleged boating and the trier of fact shall determine what weight to give the test result. 

F. The presumptions in Subsection B of this section do not limit the introduction of other com- 
petent evidence concerning whether the person was under the influence of intoxicating liquor. 

G. Ifa person is convicted of operating a motorboat while under the influence of intoxicating 
liquor or drugs, the trial judge shall be required to inquire into past convictions of the person for 
operating a motorboat while under the influence of intoxicating liquor or drugs before sentence is 
entered in the matter. 


History: Laws 2008, ch. 241, § 11. Effective dates. — Laws 2008, ch. 241, § 16 made the 
act effective July 1, 2003, 


66-13-12. Motorboats; influence of intoxicating liquor or drugs; fee 
upon conviction. 


A. A person convicted of a violation of the Boating While Intoxicated Act shall be assessed by 
the court, in addition to any other fee or fine, a fee of sixty-five dollars ($65.00) to defray the costs 
of chemical and other tests used to determine the influence of intoxicating liquor or drugs. 

B. All fees collected pursuant to the provisions of this section shall be transmitted monthly 
to the crime laboratory fund. All balances in the crime laboratory fund collected pursuant to this 
section are appropriated to the administrative office of the courts for payment upon invoice to the 
scientific laboratory division of the department of health for the costs of chemical and other tests 
used to determine the influence of intoxicating liquor or drugs. 

C. Payment of funds,out of the crime laboratory fund of fees collected pursuant to this section 
shall be made upon vouchers issued and signed by the director of the administrative office of the 
courts upon warrants drawn by the department of finance and administration. 


History: Laws 2008, ch. 241, § 12. Effective dates. — Laws 2008, ch. 241, § 16 made the 
act effective July 1, 2003. 
66-13-13. Educational program. 


The state parks division of the energy, minerals and natural resources department shall develop 
and implement a program to advertise and further educate the boating public about the dangers 
of boating while under the influence of alcohol or drugs and the penalties associated with a convic- 
tion pursuant to the provisions of the Boating While Intoxicated Act. 


History: Laws 2008, ch. 241, § 13. Effective dates. — Laws 2003, ch. 241, § 16 made the 
act effective July 1, 2003. 
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CHAPTER 67 


Highways 


. Highway Department Organization, 67-1-1 to 67-1-3 


. State Transportation Commission, 67-3-1 to 67-3-78 
. County Highways in General, 67-4-1 to 67-4-24 
. Vacation, Alteration and Establishment of County Roads and fe feet 67-5-1 to 


Art 
1 
2. General Provisions, 67-2-1 to 67-2-7 
3 
4 
5 
67-5-21 
6 


. County Highways and Bridge Bonds, 67-6- 1 to 67-6-7 

7. Obstructions and Injuries to Highways, 67-7-1 to 67-7-11 

8. Miscellaneous Provisions, 67-8-1 to'67-8-23 

9. Scenic, Historical and Other State Highways, 67-9-1 to 67-9-8 
10. Toll Roads, Bridges and Ferries, 67-10-1 to 67-10-4 
11. Controlled-Access Facilities, 67-11-1 to 67-11-10 
12. Highway Beautification, 67-12-1 to 67-12-15 
18. Scenic Highway Zoning, 67-13-1 to 67-13-16 
14, Federal Exemptions from Removal of Signs on Federal-Aid Highways, 67-14-1 to 


67-14-3 | 
15. Clean Highways, 67-15-1 to 67-15-4 


16, Litter Control and Beautification, 67-16-1 to 67-16-14 


ARTICLE 1 


Highway Department Organization 


Sec. 
67-1-1. Short title. 
67-1-2. Repealed. 


67-1-1. Short title. 


Sec. 
67-1-3. Effective date. 


This act [67-1-1 to 67-1-3 NMSA 1978] may be cited:as the "Highway Department Organization 


Act." 


History: Laws 1977, ch. 251, § 1. 
Highway Department Organization Act. — High- 
way Department Organization Act refers to Laws 1977, 


67-1-2. Repealed. 
Repeals. — Laws 1983, ch. 100, § 1, repeals 67-1-2 


NMSA 1978, relating to the termination of the highway 
department, 


67-1-3. Effective date. 


ch, 251, the provisions of which are presently. compiled as 
67-1-1, 67-1-3, 67-2-4, 67-8-7, 67-3-8 and 67-3-23 NMSA 
1978, 


Laws 1983, ch; 100, contains no effective date provi- 
sion, but was enacted at the session which adjourned on 
March 19, 1983. See N.M. Const., art. IV, § 23, 


The effective date of the provisions of the Highway operen Organization Act [67-1-1 NMSA 


1978] is March 31, 1978. 


History: Laws 1977, ch. 251, § 7. 


Highway Department Organization Act. + See 
67-1-1 NMSA 1978 and notes thereto. 
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67-2-1 HIGHWAYS 67-2-2 


ARTICLE 2 
General Provisions 


Sec. Sec. 

67-2-1. Public highways; definition. 67-2-6. Abandonment, vacation and reverter of public 

67-2-2. Maintenance and repair by counties, roads, streets and highways. 

67-2-3. Post roads and mail routes declared to be public 67-2-7, Petition for determination of abandonment or va- 
roads. _ » cation. 

67-2-4. Definitions. 

* 67-2-5. Rights-of-way vest in state after use as highway 
for a year. ; 


67-2-1. [Public highways; definition.] 


All roads and highways, except private roads, established in pursuance of any law of New Mex- 
ico, and roads dedicated to public use, that have not. been vacated or abandoned, and such other 


roads as are recognized and maintained by the corporate authorities of any county in New Mexico, 


are hereby declared to be public highways.. 


History: Laws 1905, ch. 124, § 1; Code 1915, § 2626; . 


C.S. 1929, § 64-101; 1941 Comp., § 58-101; 1953 Comp, 
§ 55-1-1. 

Cross references; — For post roads and mail roads deh 
clared public roads, see 67-2-3 NMSA 1978, 


ANNOTATIONS 


Prior acts in conflict to be repealed. — This act 
(Laws 1905, ch. 124) is comprehensive in its scope and re- 
peals all prior acts in conflict therewith. State Highway 
Comm'n v. Sargent, 1915-NMSC-065, 20 N.M. 577, 161 
P, 282, 

Subdivision Act, ch. 47, art. 6 NMSA 1978, deals with 
the subject of subdivision roads and county road’ mainte- 
nance in a much more detailed way than this section and 
67-2-2 NMSA 1978; therefore, the Subdivision Act con- 
trols over the more general statutes., McGarry v. Scott, 
2003-NMSC-016, 184 N.M. 32, 72 P.8d 608. 

Dedication and acceptance may be established 
by use alone. — In New Mexico a highway may be es- 
tablished by dedication and acceptance which may be 
established by use along and 10-year statute of limita- 
tions is not applicable in fixing the time of user neces- 


sary to constitute an acceptance. Lovelace v. Hightower, ': 


1946-NMSC-013, 50 N.M. 50, 168 P.2d 864, 

Recognition of "public roads" created by prescrip- 
tion. — This section states that two classes of roads are 
‘public roads, but this does ‘not prohibit other sorts of roads 
from being found to be "public roads" as this state has in 
fact recognized the principle that public roads may be cre- 
ated by prescription. Dutton v, Slayton, 1979-NMSC-031, 
92 N.M, 668, 593 P.2d 1071. 

Error in categorizing road as public. — Since re- 
cord showed that road in question had belonged to plain- 
tiffs for over 45 years, that road had been categorized as 
a county road without apparent authority, that objections 
had been made by plaintiffs to blading operations. by 
county machinery, and that other uses were with permis- 
sion of the plaintiffs, such use was insufficient to satisfy 


this section as having re recognized and. maintained 
by the corporate authorities of the county and trial court 
erred in categorizing the road‘as public. Norero v. Board of 
Cnty. Comm'rs, 1971-NMSC-019, 82 N.M. 300, 481 P.2d 88. 

Mandamus dismissed where no acceptance or 
maintenance. — Mandamus to compel board of county 
commissioners to remove obstructions from land purport- 
edly part-of public highway, is. to be:dismissed in absence 
of proof of acceptance of dedication or at least of partial 


‘maintenance with public funds. State ex rel. Shelton v. 


Board of Comm'rs, 1945-NMSC-027, 49 N.M. 218, 161 
P.2d 212. 
Special_benefit not to condemn purpose. — The 


” faét thata public highway will be of especial benefit to one 


citizen does not condemn its purpose. Gallegos v. Conroy, 
19384-NMSC-007, 38 N.M. 154, 29 P.2d 334. 

Ban on passing not applicable where private 
road. — Where roadway is shown not to be a public road, 
then the statutory ban on passing other vehicles within 
100 feet of an intersection of two roads does not apply. 
Moore v. Armstrong, 1960-NMSC-098, 67 N.M. ey (855 
P.2d 284. 

Long-continued use of a road ty the public is a bff 
cient. to constitute it.a public highway. 1925-26 Op, Att'y 
Gen, No. 25-3844. 

Scope of public highways. — Roads declared to be 
public highways are not confined to roads established by 
the laws of the territory or state, but extend to all roads 
dedicated to the public, use for a long period of years and 
which. have not been abandoned. 1919-20 Op, Att'y Gen. 
No, 19-2345. 

Fort Sumner-Las Vegas road, which was opened, 
recognized and maintained by Guadalupe county and the 
United States, is a public road, and obstructions placed 
thereon should be removed, 1917-18 Op. Att'y Gen. No. 17- 
2018. 

' Am, Jur. 2d, A.L.R. and C.J.S. references. — 39 ‘Am. 
dur. 2d Highways, Streets and Bridges §§ 1, 2, 4 to 8, 11. 

39A C.J.S, Highways § 1. 


67-2-2. [Maintenance and repair by counties. |] 


All public highways, except Sukh as are owned and operated by prigntd corporations; snd high- 
ways within the corporate limits of any incorporated city or town, shall be maintained and kept in 
repair by the respective counties. in which they are located. 
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67-2-3 GENERAL PROVISIONS 67-2-4 


History: Laws 1905, ch, 124, § 2; Code 1915, § 2627; 
C.S. 1929, § 64-102; 1941 Comp., § 58-102; 1953 Comp., 
§ 55-1-2. 

Cross references. — For county highways in general, 
see Chapter 67, Article 4 NMSA 1978. 


ANNOTATIONS 


Subdivision Act, ch. 47, art. 6 NMSA 1978, deals with 
the subject of subdivision roads and county road mainte- 
nance in a much more detailed way than this section and 
67-2-2 NMSA 1978; therefore, the Subdivision Act con- 
trols over the more general statutes. McGarry v. Scott, 
2003-NMSC-016, 134 N.M. 32, 72 P.3d 608. 

Mandamus dismissed when no acceptance or main- 
tenance. — Mandamus to compel board of county commis- 
sioners to remove obstructions from land purportedly part 
of public highway must be dismissed in absence of proof of 
acceptance of dedication or at least of partial maintenance 
with public funds. State ex rel. Shelton v. Board of Comm'rs, 
1945-NMSC-027, 49 N.M. 218, 161 P.2d 212. 

No county liability for damages from defects, — Al- 
though by this section the duty is imposed on counties to 
keep county highways in repair, counties are not liable for 
damages for injuries received from defects. Murray v. Board 
of Comm'rs, 1922-NMSC-067, 28 N.M. 309, 210 P. 1067, 

Damage for public use, — Where design, construc- 
tign or maintenance of public highway caused damage to 
private property, this constituted damage for a public use 
for which adequate compensation was guaranteed to the 
owner under N.M. Const., art. IT, § 20, and for which the 
county was subject to suit under former 42-1-23 NMSA 
1978. Wheeler v. Board of Cnty. Comm'rs, 1964-NMSC-081, 
74 N.M. 165, 391 P.2d 664. 

Duty to maintain and keep public highways in 
repair is that of the respective counties in which the 


highways are located, except for highways and streets in 
municipalities and state highways. Sanchez v. Board of 
Cnty, Comm'rs, 1970-NMCA-058, 81. N.M. 644, 471 P2d 
678, cert. denied, 81 N.M. 668, 472 P.2d 382. 

Public meeting to educate residents as to roads 
to be repaired. — While the board of county commis- 
sioners need not hold a hearing when it closes a county 
road or highway for repair and maintenance, former 67- 
4-9 NMSA 1978 required a public meeting that educates 
county residents about roads on which the county will 
work in the following year. '1988 Op. Att'y Gen. No, 88-62. 

Incorporated city can neither levy nor collect a 
road tax, but the inhabitants, are subject to the county 
road tax, the collection of which is in the county road 
board, 1914 Op. Att'y Gen. No, 14-1270, 

Expenditure of county road funds within munic- 
ipality. — County road funds may legally be expended 
within boundaries of a municipality in connection with 
bridges, but not for improvement of the streets. 1945-46 
Op. Att'y Gen. No. 45-4728. 

Municipality may purchase county services. — A 
municipality may enter into a contract with a county to 
purchase services of county road department, 1969 Op. 
Att'y Gen. No. 69-103. 

Incorporated village may purchase services. — An 
incorporated village may enter into a contract to purchase 
services of county road department as to both construc- 
tion and maintenance. 1975 Op. Att'y Gen. No. 75-04. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges §§ 71, 104, 345, 346. 

State or local governmental unit's liability for injury 
to private highway construction worker based on its own 
negligence, 29 A.L.R.4th 1188. 

40 C.J.S. Highways § 179. 


67-2-3. Post roads and mail routes declared to be public roads. 


Where as the congress of the United States has declared all post roads over which the mails 
of the United States are carried to be public roads. It is likewise declared. by this section that all 
such roads are public roads; provided, however, that discontinuance of mail service, and nonuser 
{nonuse] by the public for three years shall constitute abandonment and vacation of such roads for 


such roads for such public purpose. 


History: Laws 1908, ch. 58, § 1; Code 1915, § 2628; 
C.S. 1929, § 64-103; 1941 Comp,, § 58-103; Laws 1945, 
ch, 31, § 1; 1953 Comp., § 55-1-3. 

Cross references. — For definition of public highways, 
see 67-2-1 NMSA 1978, 


ANNOTATIONS 


Implied dedication. — The law of implied dedica- 
tion gives the public greater rights than the legislature 


67-2-4. Definitions. 
As used in Chapter 67 NMSA 1978: 


has provided under this section. Luevano v. Maestas, 
1994-NMCA-051, 117 N.M. 580, 874 P.2d 788. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Highways, Streets and Bridges § 43. 

39A C.J.S. Highways § 1. 


A. "state highway" shall include any highway declared to be a state highway by an act of the 
legislature or designated as such by the state highway engineer; 

B. "department" means the department of transportation; and 

C. "secretary" means the secretary of transportation. 


History: Laws 1929, ch. 77, § 1; C.S. 1929, § 64-1901; 
1941 Comp., § 58-104; 1953 Comp., § 55-1-4; Laws 


1977, ch. 251, § 2; 1987, ch. 268, § 34; 2003, ch. 142, § 
25. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


oo Sa ~ aS 8 ee ea KA hs ee 4 eee 


67-2-5 HIGHWAYS . 67-2-6 


The 2003 amendment, effective July 1, 2003, deleted 
Subsection B, defining "state highway engineer" or “chief 
highway administrator”, and redesignated the remaining 
subsections accordingly; and deleted "highway and" pre- 
ceding "transportation" in Subsection C. 

The 1987 amendment, effective July 1, 1987, in Sub- 
section B, substituted "or the 'chief highway administra- 
tor' means the secretary" for "means the 'chief highway 
administrator"; added Subsections C and D; and updated 
the statutory reference. 

The 1977 amendment rewrote this section which for 
merly defined state highway. 


ANN OTATIONS 


Consent of county commissioners unnecessary. 
— The commission can acquire a right of way or lay out 


and establish a state highway -in°a county without the 
consent of the county commissioners. Gallegos v. Conroy, 
1934-NMSC-007, 38 N.M. 154, 29 P.2d 334. 

When underpass not to be designated state high- 
way. — The commission is not authorized by this section, 
67-38-15, 67-3-16 or 67-3-41 NMSA 1978 to designate as 
a state highway, an wnderpass not connected with or in- 
tended to be a part of a state highway. Springer Transfer 
Co, v, City of Albuquerque, 1940-NMSC-039, 44 N.M, 407, 
103 P.2d 129. 

On abandonment of portion of public highway, 
the adjoining landowner is revested with the fee without 
any limitation. 1945-46 Op. Att'y Gen. No. 45-4644, 

Am. Jur, 2d, A.L.R. and C.J.S, references, — 39 Am. 
Jur. 2d Hishwaoa, Streets and Bridges §§ 1,2. ~ 

389A C.J.S.Highways§1. 


67-2-5. [Rights-of-way vest in state after use as highway for a year.] 


When any state highway in the state of New Mexico, is continuously used by, or open for use to 
the public, as’ such, for a period of one year from and after the time this act. [67-2-4,67-2-5 NMSA 
1978] goes into effect, or for a period of one year at any time thereafter, and the same has not been 
so used or occupied under any lease, contract or agreement recognizing the ownership of the right- 
of-way thereof in any person, firm or corporation, other than the state, such right-of-way shall be 
and become the property of and fee thereto shall vest in the state of New Mexico for such highway 
purposes, and the title thereto shall not thereafter be divested by adverse possession or in any 


other manner except with the consent of the state of New Mexico, so long as such right-of-way is 


so used for highway purposes. 


History: Laws 1929, ch. 77, § 2; C.S. 1929, § 64-1902; 
1941 Comp., § 58-105; 1953 Comp., § 55-1-5. 


ANNOTATIONS 


Standing to appeal annexation proceeding. — The 
state's interest in highway property granted by this sec- 
tion satisfied the requirement for standing of the depart- 
ment to appeal an* annexation proceeding under 3-7-17C 
NMSA 1978, State ex rel, State Highway,& Transp. Dep't 
v. City of Sunland. Park, 1999-NMCA-143, 128 N.M. 371, 
993 P.2d 85. 

On abandonment of portion of public highway, 
the adjoining landowner is revested with the fee without 
any limitation, 1945-46 Op. Att'y Gen. No. 45-4644. 

Title to be conditional fee for public purposes only, 


of the one-year.limitation statute, should be. used only. for 
public purposes. The state is only authorized to take pri- 
vate property for such purposes and even though the stat- 
ute purports to place the fee thereof in the state of New 
Mexico, such title would appear to be a conditional fee for 
public purposes only. 1953-54 Op. Att'y Gen. No. 54-5884. 
Erection of telephone line on public right-of-way. 
— Ifa telephone line is strictly a private one, then neither 
the county nor the state could consent to its erection on 


‘a public right-of-way. If, however, it is also devoted to a 
- public use and the county authorized its erection, the com- 


mission might grant it a permit, 1953-54 Op. Att'y Gen. 
No, 54-5884, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Highways, Streets and Bridges 8§ 192 to 194. 

389A C.J.S. Highways § 136. 


— A public highway, even though acquired only by virtue 


67-2-6. Abandonment, vacation and reverter of public roads, streets 
and highways. 


Property or property rights acquired by purchase or condemnation by the state or any com- 
mission, department, bureau, agency or political subdivision of the state for public road, street or 
highway purposes shall not revert until such property or property rights are vacated or abandoned 
by formal written declaration of vacation or abandonment which has been duly declared by the 
state or any commission, department, institution, bureau, agency or political subdivision of the 
state in whom the property.or property right has vested. The right to abandon and vacate shall 
exist regardless of whether the public road, street or highway was created by the legislature or 
otherwise. 


History: 1953 Comp., § 55-1-6, enacted by Laws 
1959, ch. 192, § 1; 1975, ch. 192, § 1, 


ANNOTATIONS 


Conveyance of abandoned highway to underly- 
ing property owner. — Where the state transportation 
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67-2-7 


commission vacated and abandoned and conveyed a por- 
tion of SR 582 to the Pueblo of San Juan which ran through 
the lands ofthe pueblo within a right-of-way easement 
that was obtained from the pueblo, the conveyance was 
an incidental action ‘to complete the reversionary process 
of vacation and abandonment of the road and the commis- 
sion did not act in excess of its delegated authority. Pie- 
dra, Inc. v. N.M. Transp. Comm'n, 2008-NMCA-089, 144 
N.M. 382, 188 P.3d.106, cert; denied, 2008- NMCERT.005, 
144 N.M. 331, 187 P.3d 677.) 

Conveyance of abandoned highway to county. 
— Where the state transportation commission deleted 
a portion of SR 582 from the-state highway system and 
conveyed it to Rio Arriba county pursuant to an exchange 
agreement with the county that defined each party's re- 
sponsibilities for improving and, maintaining public roads 
in the county, the commission did not act in excess of its 
delegated authority. Piedra, Inc. v. N.M. Transp. Comm'n, 
2008-NMCA-089, 144 N.M. 382, 188 P.3d 106, cert. denied, 
2008-NMCERT-005, 144 N.M. 331, 187 P.3d 677. 

County commissioners proper body to vacate or 
abandon roads, .— Sections 67-2-4, 67-2-6 and 67-2-7 
NMSA 1978 all relate to the vacation or abandonment of 
public highways, streets or roads by formal declaration, 
determination or order of the state or the appropriate 
commission, department, institution, bureau or political 
subdivision thereof. Being in pari materia, these statutes 
should be construed so as to give effect to every provi- 
sion, They evince an intent on the part of the legislature 
to provide a formal procedure for the abandonment or 


STATE TRANSPORTATION COMMISSION 


67-2-7 


vacation of public roads, streets and highways, and the 
district courts are not vested with this power. The county 
commission is the proper body to abandon or vacate 
roads in suit to quiet title. Chavez v, County of Valencia, 
1974-NMSC-035, 86 N.M, 205, 521 P.2d 1154. 

Subject-matter jurisdiction not conferred by con- 
sent, — Although the-county entered an appearance in 
the quiet title suit and participated in the proceédings 
therein conducted by the district court, this did not con- 
fer jurisdiction or power in the district court over the 
subject matter of the suit, insofar as the subject matter 
of the suit was concerned with the quieting of title in the 
roads as subject-matter jurisdiction cannot be conferred 
by consent of the parties. Chavez v. County of Valencia, 
1974-NMSC-035, 86 N.M. 205,521 P.2d 1154. 

"Duly declared". — While this section simply requires 
a "duly declared" written abandonment, the section is 8i- 
lent regarding what constitutes a "duly declared" aban- 
donment. State ex rel. Madrid. v. UU Bar Ranch. Ltd. 
P'ship, 2005-NMCA-079, 187 N.M. 719, 114 P.3d 399, cert. 
denied, 2005-NMCERT-006, 137 N.M. 766, 115 P.3d 229. 

Board of finance approval. — State board of finance 
approval is required if abandoned public road is valued at 
more than $2,500. State ex rel. Madrid v. UU Bar Ranch Ltd. 
P'ship, 2005-NMCA-079, 137 N.M. 719, 114 P.3d 399, cert..de- 
nied, 2005-NMCERT-006, 137 N.M. 766, 115 P.3d 229. 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 39 Am. 
Jur. 2d Highways, Streets and Bridges §§ 137 to 156, 184, 185. 

39A C.J.S. Highways §§ 180 to 135. 


67-2-7. Petition for determination of abandonment or vacation. 


Any owner of lands abutting any highway, street or road, his heirs or assigns may petition the 
state or any commission, department, bureau, agency or political subdivision thereof, who believes 
a section of any public road, street or highway is not [no] longer needed for public purposes, [and] 
may petition the state or any commission, department, bureau, agency or Agta subdivision 
thereof for a formal'determination of abandonment or vacation. 


History: 1953 Comp., § 55-1-7, enacted by Laws 
1959, ch. 192, § 2. 

Bracketed material. — The bracketed material in 
this section was inserted by the compiler for purposes of 
clarity; it was not enacted by the legislature and is not a 
part of the law.’ 


‘ANN OTATIONS 


County commissioners proper body to vacate or 
abandon roads. — Sections 67-2-4, 67-2-6 and .67-2-7 
NMSA 1978 all relate to the vacation or abandonment of 
public highways, streets or roads by formal declaration, 
determination or order of the state or the appropriate 
commission, department, institution, bureau or political 
subdivision thereof. Being in pari materia, these statutes 
should be construed so.as to give effect to every provi- 
sion. They evince an intent on the part of the legislature 
to provide a formal procedure for the abandonment or 


vacation of public roads, streets and highways, and the 
district courts are not vested with this power. The.county 
commission is the proper body to abandon or vacate 
roads in suit to quiet title. Chavez v. County of Valencia, 
1974-NMSC-035, 86 N.M, 205, 521 P.2d 1154. 

Subject-matter jurisdiction not conferred by con- 
sent. —‘Although the county entered an appearance in 
the quiet title suit and participated in the proceedings 
therein conducted by the district court, this did not con- 
fer jurisdiction or power in the district court over the 
subject matter of the suit, insofar as the subject. matter 
of the suit was concerned with the quieting of title in the 
roads as subject-matter jurisdiction cannot be conferred 
by consent of the parties. Chavez v. County of Valencia, 
1974-NMSC-085, 86 N.M, 205, 521 P.2d 1154. 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 39 Am, 
Jur. 2d Highways, Streets and Bridges § 148. 

389A C.J.S. Highways §§ 130 to 135. 


ARTICLE 3 


State Transportation Commission 


See, 
67-3-1. Reimbursement of state transportation commis- 
sioners. 
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Sec. 
67-3-2; State transportation commissioners; number; ap- 
pointment; powers; term of office; bond. 
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HIGHWAYS 


Sec. 

67-3-3. State transportation commission districts; one 
member appointed from each district; resi- 
dence requirements. 

67-3-4. Method and time of appointment of commission- 
ers. 

67-3-5. Removal of commissioners. 

67-3-6.".Creation of department of transportation. 

67-3-7. Secretary of transportation; appointment; quali- 
fications; bond. 

67-3-8, Powers:and duties of secretary. 

67-3-8.1.. Secretary; authority to enter into intergovern- 


mental agreement; gasoline tax sharing 
agreement; qualified tribe. 

67-3-8.2. Secretary; authority to sell or otherwise dispose 
of property or property interest. 

67-3-8,3, Disposition of surplus personal property or ma- 
terials. 

67-3-8.4.. Department; powers. 

67-8-9. Office. 

67-38-10. Meetings; oaths; seal; policy. 

67-3-11. Rule-making power. 

67-38-12, Powers and duties. 

67-3-13, Repealed. 

67-3-14, ‘State transportation commission; powers and 
duties; road funds. 


67-3-15. Duty to advise towns, villages and counties; 
highway system for state. 

67-38-16. General duty to construct, repair and maintain 
highways. 

67-38-17, Snow removal from designated skiing area 
parking facilities. 

67-8-18. Skiing area with parking facilities; rejection of 


snow removal services. 

Duty to repair and maintain state park roads, 
bridges and parking areas, 

El Camino Real; supervision and control. 

Investigations and experiments; reports; coop- 
eration of state educational institutions; 
costs; publications. 

State transportation commission; annual report. 

Secretary of transportation; appointment. 


67-83-19, 
67-3-20, 
67-38-21. 


67-3-22. 
67-3-23. 


67-3-24. Employees; appointment; compensation. 

67-3-25. Repealed. 

67-3-26. Duties of secretary; disbursement of state road 
fund. 

67-3-27. Repealed. 

67-3-28. Cooperation with the state, municipalities, 


counties, school districts, adjoining states 
and federal agencies, 
67-3-28,1, Repealed. 
67-3-28.2. Local governments road fund created; uses. 
67-3-28.3. Secretary of highway and_ transportation; 
counties; public roads maintained by coun- 
ties; duties, 

Department personnel; county and municipal 
road technical assistance, 

Counties authorized to contract with commis- 
sion; insufficient funds; exemption from 
Bateman Act. 

County roads; improvement or construction; 
state aid; duties of state highway engineer. 

Cooperative agreements; preference. 

Assent to federal rural post road acts; pledge of 
state's good faith; expenditures. 

Federal aid road project; document execution. 

Auditor; appointment; duties; bond. 

Acquisition of rights of way; duty of county and 
district attorney. 

Acquisition of rights of way for interstate system; 
primary system; secondary system; payment. 

Action by state transportation commission. 

Waiver of immunity. 


67-3-29. 
67-3-30. 


67-3-31. 


67-3-32. 
67-3-33, 


67-3-34, 
67-3-35, 
67-38-36, 
67-3-37. 


67-3-38. 
67-3-39. 


Sec. 
67-3-40. 
67-3-41. 


Control of state highways; maintenance costs. 

Highway maintenance contracts with counties; 
failure of county to maintain; utility lines. 

Bridges considered part of highway. 

Road work; bid advertising; restrictions; rejec- 
tion; bond. 

67-3-44, 67-3-45. Repealed. 

67-3-46. Rental of equipment; bids not required in emer- 
gencies; bid procedure; restrictions. 

Contracts for state aid roads; execution; restric- 
tions. 

Partial payments on road contracts; progress 
estimates; limitation; division of amounts. 

Claims of highway contractor's creditors; state 
highway suspense fund. 

Account closing; nonliability. 

Restrictions on Seger tase from suspense 
fund. 

Payment from state Highs suspense fund, 

Reversion of suspense fund balances. 

Flight strips, airport and access roads; contracts 
with federal government; secretary. 

Flight strips, airports and access roads; peices 
procedures; bond. 

State transportation commission; power to ac- 
quire land for flight strip, airport or access 
thereto. 

67-3-57. Annual appropriation; purposes. 

67-3-58. Allotment of appropriation. 

67-3-59. Balances; continuation of appropriation. 


67-3-42. 
67-3-43, 


67-3-47, 
67-3-48. 
67-3-49, 


67-3-50. 
67-3-51, 


67-3-52. 
67-38-53. 
67-3-54. 
67-3-55. 


67-3-56, 


67-3-59.1. State highway debentures; issuance; limits; 

approval; coupons. 

67-3-59.2. Highway infrastructure fund created; purpose. 

67-3-59.3. State transportation project bonds; issuance; 

procedures; approval... 

67-3-59.4. State transportation project bonds; authoriza- 

tion and appropriation; priorities; criteria; 
reports. 
67-3-60. Bypasses and relocation projects; expenditure of 
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67-3-72, 


highway funds; purpose. 

Limitation of expenditures of highway funds for 
construction of highway bypasses. 

Provisions for pedestrian, bicycle and eques- 
trian traffic required. 

Construction and maintenance of footpaths, bi- 
cycle lanes and bridle paths; expenditure 
of funds authorized. 

67-3-64. Ramps for handicapped required. 

67-3-65, State road fund created. 

67-3-65,1. State road fund distribution. 

67-3-66. Motor vehicle department [division] fees imposed 
by regulation; revenue disposition. 

Name. 

Purpose and interpretation. 

Power to state highway and transportation de- 
partment. 

Use of appropriated funds. 

State highway and transportation department; 
power to acquire property for transporta- 
tion systems; power of eminent domain. 

67-8-71.1. Right-of-way agreements; Navajo Nation; 
terms. 

Transportation bonds. 

Transportation pone terms. 

Refunding bonds. 

Transportation bonds eligible for investment. 

Transportation bonds; exemption from taxation. 

Definition. 

Transportation ‘project fund created; planning 
and prioritization of funding transportation 
projects for counties, municipalities and In- 
dian nations, tribes and pueblos. 


67-38-61, 
67-38-62. 
67-38-63. 


67-3-67. 
67-3-68. 
67-3-69. 


67-3-70, 
67-3-71, 


67-3-73, 
67-3-74, 
67-3-75. 
67-3-76. 
67-3-77. 
67-3:78. 
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67-3-1 STATE TRANSPORTATION COMMISSION 67-3-3 


67-3-1. Reimbursement of state transportation commissioners. 


The members of the state transportation commission shall receive per diem and mileage as pro- 
vided in the Per Diem and Mileage Act [10-8-1 NMSA 1978] and shall receive no other compensa- 


tion, perquisite or allowance. 


History: Laws 1935, ch. 44, § 1; 1941 Comp., § 58- 
201; 1953 Comp., § 55-2-1; Laws 1961, ch. 178, § 1; 
1963, ch. 43, § 5; 2003, ch. 142, § 26. 

Cross references. — For creation of state transporta- 
tion commission, see N,M. Const., art. V, § 14. 

For removal of highway commissioners, jurisdiction, see 
N.M. Const., art. V, § 14. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "transportation commissioners" for "highway com- 
missioners" in the section heading and the section. 


ANNOTATIONS 


Drawing of per diem allowance prohibited. — 
State highway commissioners (now state transportation 


commissioners), as unsalaried state officers, may not draw 
the statutory per diem allowance while engaged in offi- 
cial state business at their residence or personal business 
premises, 1977 Op. Att'y Gen. No. 77-20. 

Membership in retirement association. — Mem- 
bers of the state highway commission (state transporta- 
tion commission) are not eligible for membership in the 
public employees retirement association. 1965 Op. Att'y 
Gen, No. 65-29, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39A 
C.J.S. Highways § 58. 


67-3-2. State transportation commissioners; number; appointment; 
powers; term of office; bond. 


A. The state transportation commission shall consist of six members to be appointed by the 
governor with the advice and consent of the senate. 

B. State transportation commissioners shall be appointed for staggered terms of six years each 
commencing on January 1.so that the terms of not more than two commissioners expire on Decem- 
ber 31 of each even-numbered year. Any vacancy shall be filled by appointment by the governor 
with the approval of the senate for the remainder of the unexpired term. 

C. Each of the members, in order to qualify as such, shall take the usual oath and execute in 
favor of the state a surety company bond in a form approved by the attorney general in the amount 
of twenty-five thousand dollars ($25,000) conditioned upon the faithful performance of his duties. 
No more than four of the appointed commissioners shall belong to the same political party. 

D. The state transportation commission shall have the power to determine all matters of policy 


for the department. 


History: 1953 Comp., § 55-2-1.1, enacted by Laws 
1967, ch. 266, § 1; 1983, ch. 305, § 1; 1989, ch. 67, § 1; 
2003, ch. 142, § 27, 

Cross references. — For creation of state transporta- 
tion commission, see N.M. Const., art. V, § 14. 

The 2003. amendment, effective July 1, 2008, sub- 
stituted "transportation commissioners" for "highway 
commissioners" in the section heading; substituted 
"transportation commission" for "highway commission" 
in Subsections A and D; and substituted "State transpor- 
tation commissioners" for "The highway commissioners 
holding office on the effective date of this act shall serve 
out the remainder of their unexpired terms and" in BESS 
section B. 


‘The 1989 amendment, effective June 16, 1989, added 
"for the department" at the end of Subsection D. 

The 19838 amendment substituted "six" for "five" in 
Subsection A and substituted "four" for "three" in the last 
sentence of Subsection C. 

Effective dates. — Laws 1983, ch. 305, contains no 
effective date provision, but was enacted at the session 
which adjourned on March 19, 1983. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Highways, Streets and Bridges §§ 13 to 21, 34, 207. 
389A C.J.S. Highways §§ 56, 164. 


67-3-3. State transportation commission districts; one member 
appointed from each district; residence requirements. 


A. There arecreated six state transportation commission districts as follows: 
(1) district 1, which shall be composed of the counties of Socorro, Grant, Sierra, Dona Ana, 


Luna and Hidalgo; 


(2) district 2, which shall be composed of the counties of Lea, Eddy, Chaves, Roosevelt, 


Curry, DeBaca, Lincoln and Otero; 
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(8) district 3,:which shall be composed of the counties of Bernalillo and Valencia and, in 
Sandoval county, all of townships twelve and thirteen north, ranges one, two, three, four, five and 
six east and all of townships fourteen, fifteen and sixteen north, ranges four, five and six east; 

(4) district 4; which shall be composed of the counties of Colfax, Union, Mora, Harding, 
San Miguel, Quay and Guadalupe; 

(5) district 5, which shall be composed of the counties of San Juan, Rio Arriba, Taos, Santa 
Fe, Torrance and Los Alamos; and . 

(6). district 6, which shall be composed of the counties of Catron, Cibola, McKinley and all 
of Sandoval county excluding all of townships twelve and thirteen north, ranges one, two, three, 
four, five and six east and all of townships fourteen, fifteen and sixteen north, ranges four, five and 
six east. 

B. The font iieneas in the event of the creation of any new county, shall attach the new county 
to any of the above districts to which the new county may be contiguous. 

C. One member of the state transportation commission shall be appointed from each of the six 
state transportation commission districts, and the member shall reside in the district from which 
he is appointed. Change of residence of a state transportation commissioner to a place outside the 
highway district from which he was appointed shall automatically terminate the term of that com- 
missioner. 


History: 1953 Comp., § 55-2-1.2, enacted by Laws penteaee of Subsection C, deleted "Catron," preceding 


1967, ch. 266, § 2; 1968, ch. 39, § 1; 1983, ch. 305, § 2; "Socorro" near the middle of Subsection A(1), substituted 

1991, ch. 115, § 1; 2008, ch. 142, § 28. "county of Bernalillo" for "counties of Bernalillo, McKin- 
Cross.references, — For creation of state transporta- ley, Valencia and Sandoval" at the end of Subsection A(8), 

tion commission, see N.M. Const., art. V, § 14. added Subsection A(6), deleted "state" preceding ' ‘legisla- 
The 2003 amendment, effective July 1, 2003, sub- ture" in Subsection B, substituted "is" for "shall be" in the 

stituted "state transportation commission" for “highway first sentence of Subsection C, and substituted "that" for 

commission" in the section heading and the section; and "such" in the last sentence of Subsection C, 

inserted "state transportation". preceding "commissioner" .Effective dates. — Laws 1983, ch. 305, pan Pane no 

in Subsection C. effective date provision, but was enacted at the session 
The 1991 amendment, effective June 14, 1991, in Sub- which adjourned on March 19, 1983. 

section A(3), substituted "counties" for ' ‘county" and. added 

the language beginning ’ ‘and Valencia and", in Subsection 7 ANNOTATIONS 

A(6), deleted. "Valencia," preceding "McKinley", inserted Arad Jur. 2d, A.L,.R. and C.J.S. references. — 39 Am. 

the first occurrence of "all of", and added the language be- Jur. 2d Highways, Streets and Bridges §§ 4, 15. 


ginning "county excluding all". 
The 1983 amendment substituted "six" for "five" in 
the introductory language of Subsection A and in the first 


> B9A C.3.S. Riese § 5G. 


67-3-4. Method and time of appointment of commissioners. » 


A. The governor shall vahinit the names of the commissioners to be appointed to the state 
senate for confirmation not later,than the thirtieth day of each regular session of the legisla- 
ture. A three-fifths vote of the senate shall be required for confirmation. The appointment of 
such commissioners shall become effective on the day of confirmation by the senate. No com- 
missioner shall be appointed without confirmation by the senate except that, in the case of 
a vacancy, the governor may appoint a commissioner to fill a vacancy until the next regular 
session of the legislature, at. which time an appointment shall be made for the balance of the 

unexpired term, 

B. In the event the governor should refuse or fail to submit the names of the highway commis- 
sioners to the senate for confirmation in the manner above provided, the senate shall appoint and 
confirm the highway commissioners. 


History: 1958 Comp., § 55-2-1.8, enacted by Laws’ | DES 5 -* ANNOTATIONS 


1967, ch. 266, § 8. 
Cross references. —~ For creation of state transporta~ Am. Jur. 2d, A.L.R. and C.J.8. references, — 39.Am. 
tion commission, see N.M, Const, art. V, §°14. Jur, 2d Highways, Streets and Bridges § 13. 


39A C.J.S, Highways § 56. 


f 
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67-3-5. Removal of commissioners. 


The state transportation commission, appointed by the governor and confirmed by the senate, 
shall serve at the pleasure of the governor. Transportation commissioners, appointed and con- 
firmed by the senate pursuant to Subsection B of Section 67-3-4 NMSA 1978, shall not be removed 
without prior approval of the senate. . 


History: 1953 Comp., § 55-2-1.4, enacted by Laws commissioner" at the end of the second sentence and de- 
1967, ch. 266, § 4; 1978, ch. 1, § 1; 2003, ch. 55, § 1. leted the former last sentence which read: "The supreme 

Cross references. — For creation of state transporta- court of New Mexico is hereby given exclusive original 
tion commission, see N.M. Const., art. V, § 14. jurisdiction over proceedings to remove highway commis- 

For removal of commissioners, see N.M. Const., art. V, sioners under such rules as it may promulgate and its de- 
§ ae) i cision in connection with such matters shall be final." 

e 20038 amendment, effective June 20, 2003, re- 

wrote this section. ANNOTATIONS 

The 1978 amendment deleted "supreme court juris- Am, Jur. 2d, A.L.R. and ©.J.8. references, — 39 Am. 
diction” at the end of the catchline, substituted "prior Jur, 2d Highways, Streets and Bridges § 38. 
approval of the senate" for "notice of hearing and an 39A C.J.S. Highways § 165. 


opportunity to be heard having first been given such 


67-3-6. Creation of department of transportation. 


A department of government within the executive branch to be known as the "department of 
transportation" is established. Except for the powers expressly granted to the state transportation 
commissioners in Chapter 67, Article 3 NMSA 1978, the department shall exercise all the power, 
authority and duty granted to the state transportation commission in Chapter 67 NMSA 1978. All 
references contained in the NMSA 1978, as amended, and which refer to the "state transportation 
commission" or "commissioners" shall, wherever appropriate, be construed to refer to or to mean 
the department as designated in this section. 


History: 1953 Comp,, § 55-2-1.5, enacted by Laws developed to accommodate train, bus and other forms of 
1967, ch. 266, § 5; 1987, ch. 268, § 35; 2003, ch. 142, transportation as determined by the department provided 
§ 29, . the facilities not cost more than $90,000,000. 

Cross references. — For creation of state transporta- Laws 2006, ch. 34, § 2, effective March 2, 2006, enacts 
tion commission, see N,M. Const., art. V, § 14. a temporary provision that authorizes continued devyelop- 

For radio communication property, ownership trans- ment of real property at the district 5 location for district 
ferred to communications division, see 15-2-5 NMSA 1978. 5 facilities, a central materials laboratory, a vehicle main- 

The 2003 amendment, effective July 1, 2003, substi- tenance facility, a vehicle fueling facility, a vehicle storage 
tuted "department of transportation" for "state highway facility, a vehicle car wash, a signal laboratory, a sign shop 
and transportation" in the section heading and the sec- and related facilities at the new district 5 site, 
tion; substituted "state transportation commission" for Appropriations. — Laws 1995, ch, 222, § 27, effective 
"state highway commission" twice; and deleted "state April 7, 1995, appropriates $2, 031, 000 from the general 
highway and transportation" preceding "department" fund to the state highway and transportation department 
three times in the section. [department of transportation] for expenditure in fiscal 

The 1987 amendment, effective July 1, 1987, substi- years 1995 through 1999 for various purposes. 
tuted "state highway and transportation department" for Laws 1995, ch. 222, § 48, effective April 7, 1995, ap- 
"state highway department" in three. places; in the sec- propriates $416,700 from the state road fund to the state 
ond sentence substituted "in Chapter 67, Article 3 NMSA highway and transportation department [department of 
1978" for "herein; updated two statutory references; transportation] for expenditure in fiscal years 1996 and 
and made minor changes in language and punctuation 1997 for the improvement of the Roswell and Milan dis- 
throughout the section, trict offices. 

Temporary provisions. — Laws 1997, ch. 52, § 8, ef- Laws 1996 (1st S.S.), ch. 4, § 34, effective April 1, 1997, 
fective July 1, 1997, provides that all personnel, appropri- appropriates $1,713,000 from the general fund to the 
ations, money of the state transportation authority shall state highway and transportation department. |depart- 
be transferred to the state highway and transportation ment of transportation] for expenditure in fiscal years 
department [department of transportation] and. all con- 1997 and 1998 for various purposes. 
tracts, agreements and obligations of the state transpor- Laws 1996 (1st S.S.), ch. 4, § 39, effective, March 21, 
tation authority shall be binding and effective on the state 1996, appropriates $1,000,000 from the state road fund 
highway and transportation department [department of to the state highway and transportation department [de- 
transportation]. partment of transportation] for expenditure in fiscal years 

Laws 2006, ch. 34, § 1, effective March 2, 2006, enacts 1997 through 2000 for the purpose of completing the 
a temporary provision that authorized the continued de- Santa Teresa border station in Dona Ana county. 
velopment of real property for the building or buildings Laws 1996 (1st S.S.), ch. 4, § 40, effective March 21, 
designed and constructed to serve as the general office 1996, appropriates $478,700 from, the state road fund to 
headquarters of the department in Santa Fe, including the state highway and transportation department [de- 
parking and related facilities and a multi-modal facility partment of transportation] for expenditure in fiscal years 
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1997 through 2000 for the purpose of installing salt stor- 
age domes at patrol yards in the cities of Taos, Chama and 
Santa Fe. 

Laws 1996, ch. 22, 8 8 provides that the balance of the 
appropriation from: the general fund to the state highway 
and transportation department [department of transpor- 
tation] in § 27T of Chapter 222 of Laws 1995 is reautho- 
rized and appropriated to the department of environment 
to repair and renovate the Golden Acres well in the village 
of Milan in Cibola county. . 

Laws 1998, ch, 7, § 31, effective February 17, 1998, ap- 
propriates $738, 800 from the state road fund to the state 
highway and transportation.. department [department 
of, transportation]. for expenditure in fiscal years 1998 
through 2002 to acquire land, plan, design, construct and 
equip a maintenance patrol yard near Eagle Nest in Col- 
fax county. Any unexpended or unencumbered balance re- 
maining at the end of fiscal year 2002 shall revert to the 
state road fund. 

Laws 1998, ch. 7, § 44, effective February 17, 1998, pro- 
vides that the balance of the appropriation from the state 
road fund to the state highway and transportation depart- 
ment [department of transportation] for the purpose of in- 
stalling salt storage domes at patrol yards in Taos located 
in Taos county, in Chama located in Rio Arriba county and 
in Santa Fe located in Santa Fe county pursuant to Laws 
1996 (1st S.S.), ch. 4;.8 40, shall not be expended for its 


HIGHWAYS 


original purpose but is appropriated to the state highway . . 


and transportation department [department of transpor- 
tation] to purchase and install chemical de-icer storage 
units throughout the state. 

Laws 1998, ch. 7, §.49, effective Felyuary, 17, 1998, pro- 
vides that the balance of the appropriation from the state 


road fund pursuant to Laws 1994, ch. 148, § 48B, to design ’ 


and construct a highway from state road 117 to the obser- 
vatory site in Cibola county shall not be expended for its 
original purpose but is appropriated to the state highway 
and transportation department [department of transpor- 
tation] for infrastructure, construction and equipping an 
astronomy science center at Enchanted Skies park in Ci- 
bola county. The period of time in which this appropria- 
tion may be expended shall be extended through fiscal 
year 2002. Any unexpended or unencumbered balance re- 
maining at the end of fiscal year 2002 shall revert to the 
state road fund. 

‘Laws 1998, ch. 7, § 53, effective February 17, 1998, pro- 
vides that the balance of the general fund appropriation 
made to the state highway and transportation department 
[department of transportation] pursuant to Laws 1996 
(1st §.S.), ch. 4, § 34L, for the purpose of planning and de- 
signing archaeological, environmental and ethnographic 
assessments and preliminary design specifications for the 
Nenahnezad chapter school bus route improvements lo- 
cated in San Juan county shall not be expended for its 
original purpose but is appropriated to the state agency 
on aging to purchase a van for and equip and furnish the 
senior citizen center at Nenahnezad chapter in San Juan 
county. i 

Laws 2000 (2nd §.8.), ch. 28, § 32 appropriates $2,238,000 
from the state road fund to the state highway and transpor- 
tation department [department of transportation] for ex- 
penditure in fiscal years 2000 to 2004 for various projects. 
Any unexpended or unencumbered balance remaining at 
the end of fiscal year 2004 shall revert to the state road 
fund. 

Laws 2000 (2nd §.S.), ch. 23, § 41, as amended by Laws 
2003, ch. 429, §§ 58, 141, 149, appropriates various sums 
to the state highway and transportation department [de- 
partment of transportation] for expenditure in fiscal years 
2000 through 2005, for various projects. Any unexpended 
balance remaining at the end of fiscal year 2005 or other 
specified expenditure St shall revert to the general 
fund. . 
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Laws 2000 (2nd §.S.),-ch, 23; § 97 amends the purpose 
of the appropriations made by Laws 1996 (1st S.S.), ch. 
4, § 34E and P so that those funds shall be used to make 
improvements to the south Florida street from Panorama 
to Desert Lake road in Otero county. The period of time 
in which this appropriation may be expended shall be.ex- 
tended through fiscal year 2004. Any unexpended or un- 
encumbered balance remaining at the end of fiscal year 
2004 shall revert to the general fund. 

Laws 2001, ch, 198, § 3, effective April 3; 2001, appropri- 
ates $400, 000 from the general fund to the state highway 
and transportation department [department of transpor- 
tation] for expenditure in fiscal years 2001 and 2002 by 
the aviation division to carry out the provisions of this act 
for an air service assistance program. Any unexpended or 
unencumbered balance remaining at the end of fiscal.year 
2002 shall revert to the general fund. 

Laws 2003, ch. 385, § 10, effective April 8, 2003, ap- 
propriates $975, 500 from the general fund to,the state 
highway and transportation department for various road 
improvements... . 

Laws 2006, ch. Tt 60, effective March 8, 2006, appro- 
priates general funds to the department of transportation 
for expenditure in fiscal years 2006 through 2010 for spe- 
cifie projects throughout the state. 

Laws 2007, ch. 2, § 30, effective March 1, 2007, appro- 
priates funds from the general fund to the department 
of transportation for expenditure in fiscal. years 2007 
through 2011 for various capital outlay projects. Laws 
2007, ch. 334, § 3, effective April 2, 2007, changes the 
amount, recipient and purpose of the general fund appro- 
priations in Subsections 43, 44, 45 and 48 of Laws.2007, 
ch, 2, § 30. 

Laws 2007, ch. 253, § 1, effective April 2, 2007, appropri- 
ates $3,000,000 from the general fund to the department 
of transportation for expenditure in fiscal years 2007 and 
2008 to establish a pilot project to assess the use of tire 
spikes to prevent wrong-way traffic on highway off-ramps. 

Laws 2007 (1st S.S.), ch. 3, § 3, effective June 15, 2007, 
appropriates $25,000,000 from the general fund to the de- 
partment of transportation for.expenditure in fiscal years 
2007 through 2010 for completion of various projects. 

Laws 2007 (1st S.S.), ch. 8, § 3, effective June 15, 2007, 
appropriates $10,000,000 from the general fund to the de- 
partment of transportation for expenditure in fiscal years 
2007 through 2010 for the southwest regional spaceport 
in Sierra county and for transportation improvements in 
Sierra county and Dona Ana county related to the space- 
port. 

Laws 2007 (1st S.S.), ch. 3, § 4, effective June 15, 2007, 
appropriates funds from the local government transporta- 
tion fund to the department of transportation for various 
projects. 

Laws 2008 (2nd §.S.), ‘ch. 9, § 2, effective September 2, 
2008, appropriated the following funds from the general 
fund to the department of transportation for expenditure 
for certain road projects enumerated in Laws 2008 (1st S. 
S.), ch. 3, § 27: $25,000,000 for expenditure in fiscal years 
2009 through 2013, contingent upon certain general fund 
consensus revenue forecasts and $25,000,000 for expen- 
diture in fiscal years 2010 through 2013, contingent upon 
certain general fund consensus revenue forecasts, plus 
$25,000,000 or $50,000,000 depending upon whether or 
not the contingency in the appropriation for fiscal years 
2009 through 2010 was met. 

Laws 2009, ch. 125, § 45, effective June 19, 2009, ap- 
propriated the following funds from the state road fund to 
the department of transportation for expenditure in fiscal 
years 2009 through 2013; $50,000 to replace the roof of 
the hilltop building in district 3 in Albuquerque in Berna- 
lillo county; $100,000 for improvements and expansion of 
the administrative services facility in district 2, including 
electrical, mechanical and communications systems, in 
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Roswell in Chaves county, $950,000 to,plan, design and 
construct the patrol facility in district 5 in Tierra Amarilla 
in Rio Arriba county, and $350,000 for purchase, installa- 
tion and construction of salt storage facilities statewide. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 39 Am. 
Jur. 2d Highways, Streets and Bridges §§ 32, 34. 
389A C.J.S. Highways §§ 55 to 63. 


67-3-7. Secretary of transportation; appointment; qualifications; bond. 


A... The department shall be under the control of an executive officer to be known as the "sec- 
retary". The secretary shall have all powers necessary for the efficient management of the depart- 
ment. Except for the powers expressly granted to the state transportation commission by Sec- 
tions:/67-3-5, 67-3-7 and 67-3-23, NMSA°1978 and by Section 67-3-2 NMSA 1978, the secretary 
shall have all powers granted by law to the state transportation commission or the state ‘transpor- 
tation commissioners. 

B. .The secretary shall devote his entire time to his duties and shall receive an annual salary 
set by the commission. A secretary, during his period of service, shall not hold any other office un- 
der the laws of this state or of the United States. 


- 

History: 1953 Comp,,.§ 55-2-1.6, enacted by Laws 
1967, ch. 266, § 6; 1977, ch. 251, § 3; 1978, ch. 1, § 2; 
2003, ch. 142, § 30. r 

The 2003 amendment, effective July-1, 2008, substi- 
tuted "Secretary of Transportation" for "State Highway 
Engineer" in the section heading; substituted "secretary" 
for "state highway engineer" in Subsections A and B; in 
Subsection A, substituted "state transportation commis- 


sion" for "state highway commission"; and substituted. 


"Sections 67-3-5, 67-3-7 and 67-3-23 NMSA 1978 and by 
Section 67-3-2 NMSA 1978" for "this 1978 act and 'by Sec- 
tion 55-2-1.1 NMSA 1953", 

The 1978 amendment, in the last sentence of Subsec- 
tion A, capitalized the word "Except," inserted "by this 
1978 act and" preceding the statutory reference and sub- 


stituted "the state highway engineer" for "and he"; deleted . 


former Subsection B which read: "The state highway engi- 
neer shall be appointed by the highway commission with 
the consent of the governor"; redesignated former Subsec- 
tion C as present Subsection B and deleted former Sub- 
section D which read: "The state highway engineer shall 
execute a bond in the penal sum set by the state board of 


finance, conditioned for the faithful performance of his du- 
ties, which bond shall be approved by the commission: The 
cost of the bond shall be paid by the highway department 
as part of the operating cost of the cepartament and it shall 
be filed with the secretary of state." 

The 1977 amendment substituted the specific statu- 
tory reference for "Section 1" in the second sentence of 
Subsection A, added "with the consent of the governor" at 


» the end of Subsection B and. in Subsection C, deleted ‘the 


former first sentence which read "The state highway en- 
gineer shall be a professional engineer" and substituted 
"the state highway engineer" for "he" in the present first 
sentence, 


ANNOTATIONS 


State highway engineer (now secretary of trans- 


portation) is not subject to transfer provisions 


of .10-7-1 NMSA 1978, State .ex.rel. Bird v. Apodaca, 
1977-NMSC-110, 91 N.M. 279, 573 P.2d 218. 

Am. Jur. 2d, ‘ALR: and C.J. S. references. — 39A 
Cw.S. Highways § 162, 


67- 3-8. Powers atid patios on secretary. 


The secretary shall; 


A. -serye.as the chief staff, officer of the state transportation commission and shall be respon- 
sible to the commission for the operations and management of the work of the department; 
B. organize the department in such a manner as to properly conduct the work of the depart- 


ment; 


C. establish six highway construction districts with the approval of the state transportation 


commission. The secretary shall designate a district engineer in each construction district to su- 
pervise and manage the.operations of the district. The district engineer shall be a professional 
engineer. The authority and responsibility for the actual. construction for all,construction projects 
within the district shall be delegated to the district engineer. District engineers shall attend state 
transportation commission meetings; .;, 

D. in accordance with the provisions of the Beescarel Act [10-9-1 NMSA 19781, setae, such 
assistants and employees as may be required for the efficient operation of the department, each of 
whom shall possess all the qualifications that:may be prescribed for such position; provided that, 
notwithstanding the provisions of the Personnel Act, no more than five division directors shall be 
covered by and subject to the Personnel Act; 

E. observe, administer and enforce the provisions.of law now existing or hereafter enacted that 
pertain to the state highways, the state transportation commission or the department; and 
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F. ensure that any behavioral health services, including mental health and substance abuse 
services, provided, contracted for or approved are in compliance with the requirements of Sec- 
tion 9-7-6.4 NMSA 1978. | 


History: 1953 Comp., § 55-2-1.7, enacted by Laws The 1983 amendment inserted "state highway" pre- 
1967, ch. 266, § 7; 1977, ch. 251, § 4; 1983, ch, 305, § 3; ceding "commission" in Subsection A and in the first sen- 
1987, ch. 344, § 1; 1987, ch. 345, §°1; 2008, ch. 142, § 31; tence of Subsection C, inserted "state highway" preceding 
2004, ch. 46, § 14. _"department" in Subsection A, in Subsection B, and in 

The 2004 amendment, effective May 19,2004, added . Subsection D;-and substituted "six" for "five" in the first 
new Subsection F, sentence of Subsection C. 

The 2003 amendment, effective July 1, 2003, substi- The 1977 amendment inserted "of the work" in Sub- 
tuted "secretary" for "engineer" in the section heading: section A, substituted "with the approval of the commis- 
substituted "secretary" for "state highway engineer" and sion” for ‘iwhich shall be coextensive with the highway 
"state..transportation commission" for "state highway commission districts" in the first sentence of Subsection C 
commission" throughout the section; and deleted "state and deleted "State" preceding "Personnel Act" in Subsec- 
highway" preceding "department" in Subsections A, B, D tion D. 
and B. Effective dates. — Laws 1983, ch, 305, contains no 

The 1987 amendments. — Laws. 1987,. ch, 344, § 1, effective date provision, but was enacted at. the session 
effective June 19, 1987, deleting the former last sentence which adjourned on March 19, 1983, 
of Subsection C which read "District engineers shall at- Personnel Act. — See 10-9-1 NMSA 1978 and notes 
tend state highway commission meetings", was approved thereto. : 


April.10, 1987. However, Laws 1987, ch. 345, §-1, effective 
April 10, 1987, inserting the proviso clause in Subsection ANNOTATIONS 


D, but not including the deletion made in Laws 1987, ch. von Jur: od, ALR. and C JS. references. — 309A 
344, § 1, was approved later on April 10, 1987. The section Rone S. Highways § 162. 

was set out as amended by Laws 1987, ch. 345, § 1. See 

12-1-8 NMSA 1978. 


67-3-8.1. Secretary; authority to enter into intergovernmental 
agreement; gasoline tax sharing agreement; 
qualified tribe. 


A. The secretary may enter into an intergovernmental agreement that may be referred to as a 
"gasoline tax sharing agreement" with a qualified tribe to receive forty percent of the gasoline tax 
revenue paid on two million five hundred thousand gallons of gasoline each month in exchange 
for the qualified tribe's agreement that the qualified tribe or a registered Indian tribal distributor 
owned by the qualified tribe shall not:, | 

(1) distribute gasoline for resale outside of the boundaries of that registered Indian tribal 
distributor's Indian reservation, pueblo grant or trust land located in New Mexico; and 

(2) claim all or part of the deduction authorized in Subsection F of Section 7-13-4 NMSA 
1978. 

B. The term of a gasoline tax sharing agreement Bhtaned into ane to this eachen shall be 
for a period of up to twenty years. The secretary and a qualified tribe with a gasoline tax sharing 
agreement shall report,’at the midpoint of the term of the agreement, to the legislative finance 
committee and to the revenue sees and tax policy committee on ty status of the agree- 
ment. 

C. A gasoline tax sharing agreement entered into pursuant to this section shall be construed 
solely as an agreement between the two party governments and shall not alter or affect Sap 
government-to-government relations between the state and any other tribe. 

D. Nothing in this section or in a gasoline tax sharing agreement entered into pursuant to this 
section shall be construed as creating rights in a third party. 

EK. Copies of gasoline tax sharing agreements shall be promptly transmitted to the secretary 
upon signing by the representatives of the governments that are parties to the Seuectuemn 

F. As used in this section: 

(1) “qualified tribe" means the Pueblo of Nambe or the Pueblo of Santo Domingo, as long 
as it owns one hundred percent of a registered Indian tribal distributor pursuant to the Gasoline 
Tax Act [7-13-1 NMSA 1978], that qualifies for a tia ase pursuant to Subsection F of Section 7- 
13-4 NMSA 1978; and 

(2) "tribe" means an Indian nation, tribe or pueblo located in New Mexico. 
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History: 1978 Comp.,.§ 67-3-8.1, enacted by Laws The 2004 amendment, effective July 1, 2004, amended 
2008, ch. 150, § 3; 2004, ch. 109, § 3; 2010, ch. 15, § 1. Paragraph (1) of Subsection F to add "or the Pueblo of 
The 2010 amendment, effective May 19, 2010, in Sub- Santo 0 Ee 


section B, in the first sentence, after "for a period of up to", 
deleted,"ten" and added "twenty"; and added the second 
sentence, . 


67-3-8.2. Secretary; authority to sell or otherwise dispose of property or 
property interest. 


A. In the event the department acquires by condemnation or other means property or a prop- 
erty interest, including water, mineral and oil and gas rights in excess of the dimensions or amount 
necessary for public use, as:determined by the department if the determination occurs within five 
years of the date of the acquisition, the prior owner from whom the property or property interest 
was acquired or the prior owner's personal representative or heirs shall have the option to pur- 
chase the property or property interest determined to be in excess. The persons may purchase the 
property or property interest at a price equal to the price paid for the excess property or property 
interest by the department to the prior owner at the time of acquisition, plus interest at the rate 
of six percent per year, for the period beginning with the date the prior owner received final pay- 
ment for the property or property interest taken and ending when the notice of intent to dispose 
is mailed; less the amount of any liens attached against the Spink hs or Property interest while it 
was held by the department. 

B. | The notice of intent to dispose shall be mailed to the last known address of the prior owner 
by certified mail with a return receipt requested. The notice shall notify the prior owner of the 
prior owner's right to purchase, specify which portion of the property or property interest of the 
prior owner is available for purchase by the prior owner, the amount of money, both the principal 
and interest, required to repurchase it and the amount of any liens that may be deducted from the 
purchase price. If within thirty days after mailing the notice of intent to dispose, the prior owner 
or the prior owner's personal representative or heirs elect to exercise the option to purchase, the 
department shall enter into an agreement prepared and approved by the appropriate legal officer 
for the sale of the excess property or property interest to the prior owner or the prior owner's per- 
sonal representative or heirs. 

C. Ifthe prior owner or the prior owner's personal representative or heirs have not elected to 
exercise the option within thirty days from the date of mailing the notice of intent to dispose, the 
department may sell the property or the property interest on the open market in a commercially 
reasonable manner. The proceeds from the sale of the property or property interest shall be depos- 
ited in the state road fund, 


History: Laws 2004, ch. 77, § 1. | Emergency clauses. — Laws 2004, ch. 77, § 2 makes 
the act effective immediately. Approved March 4, 2004. 


67-3-8.3. Disposition of surplus personal property or materials. 


A. The department may donate available surplus personal property or materials to a local gov- 
ernment entity to repair damage to public roads, highways and bridges in New Mexico resulting 
from natural or man-made causes if: 

(1) the request is made by a local government entity, including a municipality, county, pub- 
lic school or tribal government, that certifies to the department that the local government entity 
does not have the financial or physical resources to repair sudden and unforeseen damage to a 
public road, highway or bridge within its jurisdiction; 

(2) the local government entity certifies that the damage was due to unforeseen natural 
or man-made causes, including bad weather, an accident or other catastrophic event, and that the 
damage creates a risk to public safety that requires immediate action; 

(8) the local government entity certifies that it will use the donated property or materials 
only for the purpose of making the repairs needed to address the emergency; and 
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(4) the department determines that donation of the personal property or materials will 
not affect the department's ability to carry out its statutory obligations. 

B. Upon receipt of a request for aid under this section, the department shall-direct the highway 
district closest to the requesting local government entity to review the district's stores of construc- 
tion and road maintenance materials to determine whether there is any surplus personal property 
or materials available to donate to the local government entity to address the emergency. 

C.. Ifa determination is made that surplus personal property or. maternal may be donated, the 
department shall prepare documentation that: 

(1) describes the property or materials donated; 
(2) identifies the amount of property or.materials donated; and 
(3), provides an estimate of the fair market value of the property or materials donated:) 

_D,: Upon delivery of the property or materials, the department shall obtain a receipt from the 
representative of the local government entity that evidences “hl pursuant:to this.section of 
law. 

‘E. Within thirty dai of'a donation pursuant to eae section, the department shall provide a 
report to the department of finance and administration that includes all certifications and rep- 
resentations made bythe local government entity to request a donation of surplus materials, an 
estimate of the fair market value of the property donated and evidence that the donated ebieaitad 
was delivered to and accepted by the requesting local government entity. 

F. Within thirty days of acceptance of property-or materials donated pursuant to this tant cat, 
a local government entity shall submit a report to the department of finance and administration 
that certifies that the property was used in conformity with the requirements of this sesitin. 


History: Laws 2009, oh 171, $1. .. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch, 171 cote ieen no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


67-3-8.4. Department; powers. 


A. The secretary may use an alternative to the design-bid-build project delivery method for 
project procurement to allow the department to use the services of a construction manager general 
contractor. No more than twenty-five percent of the projects placed, on the department's letting 
schedule in any calendar year may be let pursuant to the design and build project delivery method 
pursuant to Section 18-1-119.2 NMSA 1978 or the construction manager general contractor deliv- 
ery method pursuant to the Transportation Construction Manager General Contractor,Act [13-1- 
122.1 to 18-1-122.4 NMSA 1978]. | 

B. As used in this section, "letting schedule" means the department's construction projects that 
are posted to give notice to the public prior to receiving bids on any project. 


History: 1978 Comp., § 67-3-8.4, enacted by Laws Effective dates. — Laws 2022, ch. 12, § 8 made Laws 
2022, ch. 12, § 7. 2022, ch. 12, § 7 effective July 1, 2022. 


67-3-9. [Office.] 


That the said state highway commission and the state highway engineer shall be provided with 
suitable offices in the state capitol by the superintendent of public buildings and property, which of- 
fices shall be under the charge of the said state highway engineer and shall be kept open at such times 
as the business of the commission. and the convenience of the public shall require. Such offices shall 
be conveniently and properly furnished and shall be the repository for all records of the commission. 


History: Laws 1917, ch. 38, § 4; C.S. 1929, § 64-305; custody of the building in which the legislature sits by the 
1941 Comp., § 58-204; 1953: Comp,, § 55-2-4. legislative council, see 2-3-4 and 2-3-5 NMSA 1978. © 
Superintendent of public buildings and property. . 
— For present provisions. regarding the control; care and 
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67-3-10. Meetings; oaths; seal; policy. 


It is the duty of the state transportation commission to hold meetings at such times and for such 
periods as it. deems essential to the proper carrying out of the provisions of Chapter 67 NMSA 
1978. The members shall have power to administer oaths, and the commission shall have a com- 
mon seal. It is the duty of the commission to consider and determine at its meetings all questions 
relating to the general policy of the. commission and the conduct of the work in general; to receive 
and consider, at such times as it may elect, the annual report of the secretary; and to,act.in all 
matters relating to the recommendations, reports and such other matters as it finds advisable to 
submit. to the governor or to the legislature; provided, however, that any reports or information 
shall be furnished to the governor by the commission upon his request. 


History: Laws 1917, ch. 38, § 6; C.S. 1929, § 64-307; commission" for."state highway commission"; and substi- 
1941 Comp., § 58-205; 1953 Comp. -» § 55-2-5; 2003, ch. tuted "secretary" for "state highway engineer". 
142, § 32. 

The 2003 amendment, effective July 1, 2003 added ANNOTATIONS 


the section heading; substituted "state transportation ~ Am. Jur, 2d, A.L.R. and C.J.S. references: — 39A 
C.J.8. Highways §§ 56, 59, 
67- 3-11. Rule-making power. 


The state transportation commission is hereby authorized to make all rules aiid regiulitibins as 
may be necessary to carry out the provisions of Chapter 67 NMSA 1978. 


» History: Laws 1917, ch. 38, § 20; C.S. 1929, § 64-321; ANNOTATIONS: 
1941 C « § 58-206; 1958 C ., § 55-2-6; 2008, ch. 
rae § ao 18 , Am Pra 8 ( ue Am. Jur, 2d, A.L.R. and C.J.S, references. — 39 Am. 


The 2008 amendment, effective July 1, 2008, added Jur. 2d Highways, Streets and Bridges 8§2 209, 210. 
the section heading; and substituted''state transportation 39A C.J.S. Highways § 157. 
commission" for "state highway commission". 


67-3-12. Powers and duties. 


In addition to'the powers now conferred upon it by law, the state transportation commission: 

A. may declare abandoned and close to public traffic all grade crossings of railroads by state 
highways in cases where grade separations or other adequate crossings are substituted therefor 
or where such grade crossings become unnecessary to the public convenience by reason of changes 
in highway locations; 

B. may offer and, upon compliance with the ‘conditions of such offer, pay rewards for informa- 
tion leading to the arrest and conviction of offenders in cases of theft, defacement or destruction of 
markers or highway signs, lights or other warning devices placed upon or along highways of this 
state under the supervision of the state transportation commission and for information leading 
to the arrest and conviction of offenders or for the return of property in case of theft or unlawful 
damaging of property under the control of the commission. All such rewards when paid shall be 
paid from the state road fund upon voucher arawn by the secretary or other sa officer or 
agent of the department; 

C. shall prescribe by rule the conditions under which pipelines, telephone, telegraph and elec- 
tric transmission lines and ditches may be placed along, across, over or under public highways 
in this state and shall forcibly remove or cause to be removed pipelines, telephone, telegraph or 
electric transmission lines or ditches that may be placed along, across, over or under such public 
highways in violation of such rules and regulations; 

D. shall employ an attorney to assist and advise the state eaacereanen commission and the 
department in the discharge of their duties and to appear and represent the interests of the com- 
mission or department in any case before any court or tribunal in which the official duties, powers, 
rights or privileges of the commission or department may be involved or affected and to pay that 
attorney the reasonable value of the attorney's services out of the state road fund; 
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E. shall bring and maintain in the name of the’state actions and proceedings deemed nec- 
essary by the state transportation commission for the condemnation of rights of way for public 
highways or for the removal or condemnation of buildings or other improvements that encroach in 
whole or part upon the rights of way of public highways or for the condemnation of gravel pits or 
other deposits of materials or supplies suitable for the construction of public highways. The attor- 
ney general of New Mexico’shall appear in and prosecute all such cases on behalf of the state upon 
request of the state transportation’ commission. All such proceedings shall be conducted in the 
same manner as other cases for the condemnation of real property. "The damages assessed in pro- 
ceedings brought under the provisions of this section shall be paid out of the state road fund from 
money furnished for that purpose by cooperative agreement: between the state, federal govern- 
ment and the county within which the condemned property is sitiiate or any such governmental 
bodies or out of money furnished for the construction of the highway in connection with which the 
condemnation is had, by the county in which the condemned ‘property is situate; provided, how- 
ever, that if no such money is available, the damages shall be advanced on behalf of said counties 
out of their money in the state road fund and the state treasurer shall thereafter. reimburse the 
state road fund for the money advanced out of the next installment of money from motor vehicle 
license fees accruing to the road fund of the county for which such funds were so advanced; 

F. shall designate in its discretion one of its employees as acting secretary to act at all times 
when the secretary is absent from the state capital. The acting secretary, when designated, has 
the right and is hereby given authority at all times when the secretary is absent from the state 
capital to'sign.all federal project statements, federal project agreements and federal vouchers with 
the same force and effect as'if signed by the secretary in person, and the certificate of the acting 
secretary attached to any federal project statement, federal project agreement or federal voucher 
to the effect that the secretary was absent from the state capital at the time that the:same was so 
signed by the acting secretary shall be conclusive evidence of the truth of such fact. The acting 
secretary may also be vested by the state transportation commission with power and authority to 
act for the secretary in such other matters as the state transportation commission may determine; 

G. subject to the provisions of Subsection H of this section, may conduct, permit or authorize com- 
mercial enterprises or activities on department- or commission-owned land or land leased to or from 
the department for the purpose of providing goods and services to the users of the property or facili- 
ties on the land, including commercial enterprises or activities, other than commercial enterprises or 
activities on a controlled-access facility conducted, permitted or authorized pursuant to Section 67- 
11-9 NMSA 1978. In furtherance of these commercial enterprises or activities, the commission may: 

(1) authorize the lease of department- or commission-owned land as it.deems necessary, in 
which case consideration for the lease shall be payments in cash or cash equivalent that shall be 
deposited into the state road fund; or 

(2) authorize the sale or exchange or lease with in-lieu value HonRierataan of department- 
or commission-owned land; provided that the sale or exchange or lease with in-lieu value shall be 
subject to the ratification and approval by joint resolution of the state legiglatyre prior to the sale 
or exchange or lease with in-lieu value becoming effective; and |, 

H.,. for the purposes of Subsection G of this section shall: 

(1). adopt rules necessary to carry out the provisions of Subsection G.of this LP ga 

(2) prior to initiating any action to conduct, permit or authorize commercial enterprises or 
activities, adopt a rule providing a procedure to involve residents of the municipality or county in 
which the commercial enterprises or activities are proposed to occur in the department's planning 
and decision-making process for the sole purpose of advising the commission and department on 
the feasibility and ‘suitability of the proposed commercial enterprises or. activities; 

(3) comply with the Procurement Code in the acquisition process whenever commercial 
enterprises or activities result in the commission or department acquiring construction, services 
or tangible personal property, as those terms are defined in the Procurement Code; : 

(4) if the commercial enterprises or activities are to be developed or nperated by a schon 
entity, direct that private entity to: 

(a), create its plans to be not at Some ee in mony iret but. generally compatible with 
local zoning and land use policies, including affordable housing and historic and.architectural 
standards, if any, and, to the extent the private entity will obtain water or other services from a 
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local authority, negotiate an agreement between relevant parties for those services, the terms and 
conditions of which shall be no more stringent than the local UREN then current laws, rules 


and policies; and . 


(b) submit its plans to the local zoning and toed use authority for comment. The local 
authority shall communicate its recommendations and comments in writing to the department and 
private entity within thirty days of receiving the plans. The department, commission and private 
entity shall take’no action on the project in reliance’on those plans until they have received the lo- 
cal authority's recommendations and comments or until the thirty-day comment period has expired, 
whichever comes first; provided that the local authority's approval is not required under this section, 
and this section does not delegate to the local authority power that it does not otherwise have; and 

(5) ‘not use the power of eminent domain to acquire land to be developed or operated by a 


private entity. 


History: Laws 1929, ch. 110, § 1; C.S. 1929, § 64-303; 
Laws 1988, ch. 21, § 8; 1941 Comp., § 58-207; 1953 
Comp,., § 55-2-7; 2003, ch. 142, § 34; 2005, ch. 122, § 1; 
2006, ch. 34, § 3. 

Cross references. — For powers of commission not 
derogated by Scenic Highway Zoning Act, see 67-13-16 
NMSA 1978. 

For eminent domain, see 42A-1-1 NMSA 1978 et seq. 

For forms for application for use of highways for oif and 
gas pipelines, see 70-3-9 NMSA 1978. 

The 2006 amendment, effective July 1, 2006, pro- 
vided in Subsection G that subject to the provisions of 
Subsection H, the commission may conduct or authorize 
commercial enterprises or activities on department- or 


commission-owned land other’ than commercial enter- . 


prises or activities on a controlled-access facility con- 
ducted, permitted or authorized pursuant to Section 67- 
11-9 NMSA 1978; added Paragraph (2) of Subsection G 
to provide that the commission may authorize the sale, 
exchange or lease with in-lieu value consideration of 
department- or commission-owned land if the transac- 
tion is ratified by the legislature; added Paragraphs (2) 
through (5) of Subsection H to require the commission 
to involve the residents of the municipality or county in 
which the commercial enterprise will occur, comply with 
the Procurement Code in purchasing goods or services 
for the commercial enterprise, direct a private entity that 
will develop or operate a commercial enterprise to develop 
plans compatible with local zoning and land use ‘policies, 
to negotiate for water and other local governmental ser- 
vices and to submit plans to local zoning and land use au- 
thorities for comment, and prohibit the use of the power 
of eminent domain to acquire property to be developed or 
operated by a private entity. 

The 2005 amendment, effective June 17, 2005, added 
Subsection G to permit commercial enterprises or activi- 
ties on property of the department of transportation for 
the purpose of providing goods and services to users of the 
property, to permit the sale, exchange or lease of depart- 
ment property to further the activities and to provide that 
proceeds from. the activities be deposited into the state 
road fund. 

The 20038 amendment, effective July 1, 2003, added 
the. section heading; substituted "state transportation 
commission" for "state highway commission"; and substi- 
tuted "secretary" for "state highway engineer". 

Compiler's notes. — Laws 1933, ch. 21, § 2, repealed 
Subsection D of this section. But see N.M. Const., art. IV, 
§. 18, which provides that no law be revised, amended or 
extended by reference to title only and that each section 
as revised, amended or extended be set out in full. — 


ANNOTATIONS 


Use of highway easements: for utility services 
is within general purpose for which highways are 


designed, in addition to their use for transportation of 
movable vehicles. State ex rel. City of Albuquerque v. Lav- 
ender, 1961-NMSC-096, 69 N.M. 220, 365 P.2d 652. 

‘Commission is not subject to suit except by con- 
sent of the state, since it is a state agency not vested with 
corporate powers. Dougherty v. Vidal, 1983-NMSC-034, 37 
N.M. 256, 21 P.2d 90 (decided under former law). 

Counterclaim of municipality arising out of same 
transaction or occurrence that is the subject matter of 
main action brought by state is a suit against the state 
which is immune; however, damages claimed by mu- 
nicipality can be urged by way of defense to recoup. 
State ex rel. State Highway Comm'n v. Town of Grants, 
1961-NMSC-138, 69 N.M. 145, 364 P.2d 853. ie 

Control of public highways within municipality. 
— If exclusive control of all streets within the city lim- 
its was given to the city under 3-49-1 NMSA 1978, it was 
revoked by this section with respect to public highways 
located within the limits of the municipality. State ex rel. 
State Highway Comm'n v, Ford, 1964-NMSC-0387, 74 N.M. 
18, 389 P.2d 865. 

City not indispensable party. — When an action 
concerns encroachments upon the state highway system 
within a city, the state has been given express jurisdic- 
tion, and the city is not an indispensable party. State ex 
rel. State Highway Comm'n v. Ford, 1964-NMSC-037, 74 
N.M. 18, 389 P.2d 865. 

Removal of encroachments from right of way. — 
Petition by commission for injunctive relief to compel the 
removal of encroachments from a highway right of way, al- 
leging a dedication of city street and that such street is a 
part of the state highway system, stated a cause of action 
under the provisions of 67-3-12 NMSA 1978. State ex rel. 
State Highway Comm'n v. Ford, 1964-NMSC-037, 74 N. M. 
18, 389 P.2d 865. 

Relocation of sewer and water lines by munici- 
pality. — A municipality owes a duty to relocate its mu- 
nicipally owned sewer and water lines which ‘are in a 
public highway at its own expense when it is necessary 
to provide a. safe and adequate highway, State ex rel. State 
Highway Comm'n v. Town of Grants, 1960-NMSC-004, 66 
N.M. 355, 348 P,2d 274, rev'd in part, 1961-NMSC-133, 69 
N.M. 145, 364 P.2d 853. 

Allowance of pipeline on highway easement. — 
Construction: of private company's pipeline underneath a 
highway, built on an easement granted by a landholder for 
the highway as allowed by the state highway department 
as easement-holder under Subsection C, represents a per- 
missible use to be made of a public highway easement and 


‘does not constitute an additional burden on the servient 


estate owned by the landowner. Amerada Hess Corp. v. 

Adee, 1987-NMCA-117, 106 N.M, 422,744 P.2d 550. 
Off-street. parking, — While commission may acquire 

lands and build and maintain state highways within 


‘ municipal boundaries, it is not authorized to finance, 
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construct or maintain off-street parking facilities within 
such boundaries because these are not part of the state 
highway system. 1943-44 Op. Att'y Gen. No. 44-4519. 

Removal of public utility poles and lines, — When 
creation of highway for public use results in removal of 
poles and lines of a public utility, no obligation falls on the 
highway department to reimburse the utility. 1949-50 Op. 
Att'y Gen. No. 49-5222. 

Erection of private teicbens line within right 
of way. — Neither a board of county commissioners nor 
the commission could consent to erection of a private tele- 
phone line within the right of way of a county road. 1953- 
54 Op. Att'y Gen. No, 54-5884. 

Granting of easement over state highway by 
county commissioners. — County commissioners have 
no right to grant any easement to a public utility over a 
state highway, the right of way of which came under the 
control of the commission after 1917,.1973 Op. Att'y Gen, 
No.,73-26; 1933-34 Op. Att'y Gen. No,.33-681, 

Declaratory judgment proper for sand and gravel 
removal cost. — The commission can properly bring an 
action for declaratory judgment to determine the amount 
to be paid for sand and gravel removed for public highway 
purposes. The determination of price is an actual contro- 
versy as contemplated by the declaratory judgment law, 
and declaratory judgment is.a proper means of resolving 
the questions. 1961-62 Op. Att'y Gen. No, 61-12. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges §§ 209, 210. 

Liability for injury on highway. or bridge at town, mu- 
nicipal or county line, 8 A.L.R. 1274, 

Power to accept and administer trust for repairing and 
improving highway, 10 A.L.R. 1383. 

Duty to make highway safe for children, by providing 
proper barriers, 36 A.L.R. 309. 

Mandamus to compel improvement or repair of high- 
way as affected by its abandonment, 46 A.L.R. 266. 

Duty and liability as to conditions beyond limits of high- 
way which affect safety or comfort of travel, 53 A.L.R. 764. 

Personal liability of public official for personal injury on 
highway, 57 A.L.R, 1037. 

Personal liability of highway officers for negligence of 
subordinates or employees, 61 A.L.R..300. 

Duty to blockade abandoned highway, 71.A.L.R. 1207. 

Duty toward travelers as regards condition of street or 
highway left as result of accident, 81:A.L.R. 1004. 

Power of highway officers with respect to billboards or 
other conditions on adjoining property which are deemed 
dangerous to travel or offensive aesthetically to travelers, 
81 A.L.R. 1547. 

Right of owner or occupant of property to damages. for 
obstruction of, or interference with, access incident to 


67-3-13. Repealed. 


Repeals. — Laws 1989, ch. 117, § 3A repeals 67-3-13 
NMSA 1978, as enacted by Laws 1909, ch. 42, § 3, relating 
to general charge and supervision of highways, effective 
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building operations on other private property, 86 A.L.R, 
101. 

Liability for injury due to improper plan for, or defect in, 
original construction of street or highway, 90 A.L.R. 1502. 

Liability for injury or damage by slide or fall of object 
from embankment at side of highway, 107 A.L.R. 596. 

Regulation of use of highways by private motor vehicle 
for-hire, 109 A.L.R. 550, 175 A.L.R. 1333. 

Prohibition to control administrative officers in matters 
relating to highways, 115 A.L.R. 3, 159 A.L.R. 627. 

Liability of municipality or other governmental body to 
pedestrian for injury in closed or partially closed street 
during construction or repairs, 119 A.L.R. 841. 

Failure of municipality properly to maintain traffic sig- 
nal devices as ground for liability for damage to property 
or person, 151 A.L.R. 1404, 

Municipal liability for injury on ice formed by flushing 
or sprinkling streets, as affected by governmental or pri- 
vate nature of corporation, 156 A.L.R. 701. 

Alteration or relocation of street or highway as discon- 
tinuance of parts not included, 158 A.L.R. 543. 

Right to recover for injuries consequent upon defect on 
the highway as affected by failure to comply with regula- 
tion as to registration of automobile or motorcycle or li- 
censing of operator, 163 A.L.R. 1375. 

Duty as regards barriers for protection of automobile 
travel, 173 A.L.R. 626. 

Attracting people in such numbers as to obstruct access 
to the neighboring premises, is nuisance, 2 A.L.R.2d 437. 

Injury to traveler from collision with privately owned 
pole standing within boundaries of highway, 3 A.L,R.2d 6. 
. Liability of municipality for damage caused by fall of 
tree or limb, 14 A.L.R.2d 186. 

Duty of highway construction contractor.to provide tem- 
porary way or detour around obstruction, 29 A.L.R.2d 876. 

Liability of state, municipality or public agency for ve- 
hicle accident occurring because of accumulation of water 
on street or highway, 61 A.L,R.2d 425. 

Liability, in negligence action, of state highway « or turn- 
pike authority, 62 A.L.R.2d 1222, 

Regulations as to adjustment or removal of wires of 
public service corporation to permit moving buildings, 83 
A.L.R.2d 464. 

Authorization, prohibition, regulation by municipality 
of the sale of merchandise on streets or highways, or their 
use. for such purpose, 14 A.L.R.3d 896. 

Damaging highway or bridge by nature or weight of ve- 
hicles or loads transported over it, 53 A.L.R.3d 1035, 31 
A.L.R.5th 171. 

39A C.J.S. Highways § 157, 


March 28, 1989. For provisions of former section, see Orig: 
inal Pamphlet. For present comparable provisions, see 67- 
3-14 NMSA 1978, 


67-3-14. State transportation commission; powers and duties; road 


funds. 


A. The state transportation commission has charge of all policy matters pertaining to the ex- 
penditure of the state road fund in the construction, improvement and maintenance of state high- 


ways and bridges in the state. 


B. The state transportation commission may also make rules and regulations governing the 
method of construction, improvement and maintenance of state highways and bridges and compel 


! 
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STATE TRANSPORTATION COMMISSION 


67-3-14 


compliance with the laws, rules and regulations relating to state highways and bridges. The com- 
mission shall have no duty to maintain or supervise the maintenance of roads that are not desig- 


nated state highways or bridges. 


C. The secretary shall have authority to expend state road funds and use state fortes and 
equipment in an amount not to exceed ten thousand dollars ($10,000) for the purpose of restoring 
and preserving the public safety and welfare in any emergency involving a threat of injury to lives 
or property within areas under the control of the state or local governmental bodies. 


History: Laws 1912, ch. 54, § 2; Code 1915, § 2632; 
C.S. 1929, § 64-326; 1941 Comp., § 58-209; 1953 Comp., 
§ 55-2-9; 1981, ch. 359, § 1; 1989, ch. 117, § 1; 2003, ch. 
142, § 35, 

Cross references. — For creation of state highway de- 
partment, see 67-3-6 NMSA 1978. 

The 2008 amendment, effective July 1, 2003, sub- 
stituted "state transportation commission" for "state 
highway commission" in the section heading and in Sub- 
sections A and B; and deleted "of highway and transporta- 
tion" following "secretary" in Subsection B. 

Temporary provisions. — Laws 2003, ch. 142, § 97, 
effective July 1, 2008, provides that all references in law 
to the state highway commission shall be deemed to be 
references to the state transportation commission. All ref- 
erences, in law to the state highway and. transportation 
department shall be deemed to be references to the de- 
partment of transportation. All references in law to the 
secretary of highway and transportation shall be deemed 
to be references to the secretary of transportation. 

The 1989 amendment, effective March 28, 1989, in 
Subsection A substituted the present language for the 
former first sentence, which read: "The commission shall 
have charge of all matters pertaining to the expenditure 
of the state road fund in the construction, improvement 
and maintenance of public roads and bridges in the state 
and shall do all things necessary and expedient in the ex- 
ercise of such supervision" and deleted the former second 
and third sentences, relating to employment of personnel; 
in Subsection B rewrote the first sentence and added the 
second sentence; and in Subsection C substituted "secre- 
tary of highway and transportation" for "chief highway 
administrator" and made minor stylistic changes. 

The 1981 amendment added the catchline, designated 
the formerly undesignated two paragraphs as Subsections 
A and B, added Subsection C and, in Subsection B, sub- 
stituted "employees" for "employes" twice in the first sen- 
tence and in the second sentence and "The" for "Said" in 
the third sentence and deleted "and" preceding "compel" 
and following "effect;" in the third sentence. Laws 1981, 
ch: 859, contains no effective date provision but was en- 
acted at the session which adjourned on March 21, 1981. 
See N.M. Const., art. IV, § 28. 


Compiler's notes. — Some of the following annota- 


tions are taken from cases decided prior to the 1981 and 
1989 amendments. 


ANNOTATIONS 


The courts have subject matter jurisdiction to re- 
view a claim that the state transportation commission 
is acting in excess of its delegated authority. Piedra, Inc. 
v. N.M. Transp. Comm'n, 2008-NMCA-089, 144 N.M. 382, 
188 P.3d 106, cert. denied, 2008-NMCERT-005, 144 N.M. 
331, 187 P.3d 677. 

Pre-1989 responsibilities. — The greater supervisory re- 
sponsibilities contemplated by this section prior to the 1989 


amendment included more than issuing regulations, Those 


responsibilities could have included supervising a county's 
actual day-to-day maintenance of a roadway. Romero v. State, 
1991-NMSC-071, 112 N.M. 382, 815 P.2d 628. 

County roads constructed with aid of state 
moneys. — The department has the responsibility for 
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maintenance of state highways. The counties have respon- 
sibility for maintenance of purely county roads. For the 
intermediate case - county roads that are constructed or 
maintained in whole or in part by the aid of state mon- 
eys - maintenance is a county responsibility, but under the 
general charge and supervision of the department, which 
may promulgate rules and regulations for that purpose. 
Romero v. State, 1991-NMCA-042, 112 N.M. 291, 814 P.2d 
1019, 

Commission control over state road fund, gener- 
ally. — The commission may order all or any part of the 
state road.fund to be drawn from. the state treasury. to 
be disposed of as it directs in the construction, improve- 
ment and maintenance of public roads and bridges. State 
Highway Comm'n v. Sargent, 1915-NMSC-065, 20 N.M. 
577, 151 P. 232. 

General policy of legislation has been to cen- 
tralize control of the state highways in the commis- 
sion, leaving control of purely local county roads with 
the board of county commissioners, Gallegos v. Conroy, 
1934-NMSC-007, 38 N.M. 154, 29 P.2d 334. 

When designation of city underpass as state 
highway not permitted. — The commission may not 
designate as a state highway an underpass in a city, 
not connected with, or intended to be, a part of a state 
highway. Springer Transfer Co. v. City of ee ues, 
1940-NMSC-039, 44 N.M. 407, 103 P.2d 129. 

Removal of road signs. — A private citizen has: no 
such interest in the maintenance of a highway and the 
route signs placed thereon by the commission as to en- 
able him to maintain suit to enjoin their removal. Tomlin 
v. Town of Las Cruces, 1934-NMSC- 021, 38 N.M. 247, 31 
P.2d 258. 

State transportation commission has power to 
employ special counsel to advise and assist it in the per- 
formance of its duties, State v. Davidson, 1929-NMSC-016, 
33 N.M, 664, 275 P. 373. 

Commission to determine necessity for construc~ 
tion of road. — Whether the construction of a Y road is 
necessary to connect two main trunk highways is to be de- 
termined by the commission and not the courts. Gallegos 
v. Conroy, 1984-NMSC-007, 38 N.M. 154, 29 P.2d 334. 

Cannot determine geographic course. — The ter- 
ritorial roads commission was directed to cooperate with 
the various boards of county commissioners in the con- 
struction of highways, but the commissioners were not 
vested with power to regulate the geographic course of 
such highways. Gallegos v. Conroy, 1934-NMSC-007, 38 
N.M. 154, 29 P.2d 334. 

Commission insurance requirements evidence 
desire to provide compensation for bodily injury and 
property damage, the contractor's employees are com- 
pensated by workmen's (workers') compensation, and 
members of the public in general are compensated by 
the public liability insurance. The policy of the commis- 
sion is not to indemnify employees under Hockett v, Chap- 
man, 1961-NMSC-163, 69 N.M. 324, 366 P.2d 850, inter- 
pretation of the workmen's (workers') compensation law 
permitting actions against coemployees. Chavez v. Pino, 
1974-NMCA-071, 86 N.M. 464, 525 P.2d 391. 

Mandamus dismissed since no evidence of accep- 
tance or maintenance. — Mandamus to compel board 
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of county commissioners to remove obstructions from 67-3-26, 67-38-31 and 67-3-40 NMSA 1978. 1933-34, Op. 
land purportedly part of public highway system.must be Att'y.Gen. No. 34-797. 
dismissed in absence of proof of acceptance of dedication Purchasing of real estate for departmental divi- 
or at least a partial maintenance by public funds. State sion offices. — The department has statutory power to 
ex rel, Shelton v. Board of Comm'rs, 1945-NMSC-027, 49 purchase real estate to be used for offices of a departmen- 
N.M. 218, 161 P.2d 212, tal division under the provisions of this section, 1951-52 
Commission, not counties, to expend bond pro- Op. Att'y Gen. No. 52-5555. 
ceeds, — The commission has full authority to establish a Posting of signs. — On a road over which the commis- 
system of state highways, and the proceeds of state high- sion has exclusive jurisdiction without regard whatsoever 
way bonds must be expended by the commission [state to obligations incurred to another governmental agency, 
transportation commission] and not by counties. 1912-13 the commission can grant or refuse permission to post 
Op. Att'y Gen. No. 12-972, signs. On such highways, the’state soil conservation com- 
Effect of county laws on commission road cre- mittee (now soil and water conservation commission) can 
ation powers. — The exercise of power given to the terri- make'‘application subject to the discretion of the commis- 
torial roads commission by Laws 1909, ch. 42, with regard sion. 1957-58 Op. Att'y Gen. No, 58-99. 
to the creation of new roads, is in no way dependent upon, Permits to place signs of boundaries on rights 
or governed by, the provisions of Laws 1905, ch, 124, for of way. — The commission has the authority within its 
laying out of new roads by board of county commissioners, own discretion to grant or refuse permits to place signs 
1909-12 Op. Att'y Gen. 195, of boundaries on highway rights of way. 1957-58 Op. Att'y 
Power to improve road. — Until the commission cer- Gen. No. 58-99. 
tifies back to the county or municipality a section of road Am, Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
it has been using as part of the'state highway system and Jur. 2d Highways, Streets and Bridges § 122. 
for whichan alternative route has been adopted, it has 389A C.J.S. Highways § 157. ° 


the power to improve such section under 67 -3-14, 67-3-16, 
67-3- 15. [Duty to advise towns, atta be and counties; highway system 
for state.] 


The commission shall; when requested, advise towns, villages and counties with regard to the 
construction and maintenance of any road or bridge, and shall select, lay out and’construct a sys- 
tem of prospective state highways. 


History: Laws 1912,'ch. 54, § 3; Code 1915, § 2633; section, 67-2-4, 67-3-16 or 67-3-41 NMSA 1978 to desig- 


C.S. 1929, § 64-327; 1941 Comp., § 58-210; 1953 Comp., nate as a state highway an underpass in a city not part of 
§ 55-2-10. or intended to be part of a state highway. Springer Trans- 
Cross references. — For establishment of department fer Co. v. City of Albuquerque, 1940-NMSC-039, 44 N.M. 
of transportation, see 67-3-6 NMSA 1978. es 407, 103 P.2d 129. 
ANNOTATIONS 


No authority to designate city underpass as state 
highway. — The commission is not authorized by this 


67-3- 16. [General duty to construct, repair and maintain highways.] 


It shall bé the duty of such commission to construct, repair and maintain, at the expense of the 
state either wholly or in part, such public roads and highways, within the state, as in their judg- 
ment will best subserve the interest of the general public, looking to the construction and mainte- 
nance of a complete‘system of highways in the state. 


History: Laws 1909, ch, 42, § 4; Code 1915, § 2638; Commission, not courts, to determine highway 
C.S, 1929, § 64-331; 1941 Comp., § 58- 211; 1953 Comp., necessity. — Need or requirement for construction of a 
§ 55-2-11. particular piece of highway is a matter to be determined 

Cross references. — For datablinh made of department by the commission and not by the courts. Gallegos v,,Con- 
of transportation, see 67-38-6 NMSA 1978. roy, 19384-NMSC-007, 38 N.M. 154, 29 P.2d 334, 


No authority to designate city underpass as state 


ANNOTATIONS highway. — The commission is not authorized by this 
Purpose of commission, — The paramount purpose section, 67-2-4, 67-3-15 or 67-3-41 NMSA 1978 to, desig- 
of the creation of the commission was to subserve the nate an underpass in a city as a state highway. Springer 
public interest, in construction and maintenance of a com- Transfer Co, v, City. of Albuquerque, 1940-NMSC-039, 44 
plete system of highways in the state. Gallegos v. Conroy, N.M, 407, 103 P.2d 129. : jlick 
1934-NMSC-007, 38 N.M. 154, 29 P.2d 334, Power to improve road. — Until the commission cer- 
Public necessity of right of way not obviated by tifies back to a county or municipality a section of road it 
donation. — Merely because an individual gratuitously has been using as part of the state highway system, and 
gave to the state a right of way does not negative the pub- for which an alternative route has been adopted, it has 
lie necessity thereof. Gallegos v. Conroy, 1934-NMSC-007, the power to improve such section under 67-3-14, 67-3-16, 


38 N.M. 154, 29 P.2d 334. 
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67-3-26, 67-3-31 and 67-3-40 NMSA 1978. 1933-34 Op. Liability of governmental entity for damage to motor 
Att'y Gen. No. 34-797. vehicle or injury to person riding therein resulting from 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. collision between vehicle and domestic animal at large in 
Jur, 2d Highways, Streets and Bridges §§ 64 to 69. street or highway, 52 A.L.R.4th 1200. 
Liability, in motor vehicle-related cases, of governmen- Highways: governmental duty to provide curve warn- 
tal entity for injury, death, or property damage resulting ings or markings, 57 A.L.R.4th 342, 
from defect or obstruction in shoulder of street or high- Governmental tort liability as to highway mb bit barri- 
way, 19 A.L.R.4th 532. ers, 58 A.L.R.4th 559. 
Governmental liability for compensation or damages to Governmental tort liability for detour accidents, 1 
advertiser arising from obstruction of public view of sign A.L.R.5th 163. 
or billboard on account of growth of vegetation in public 40 C.J.S. Highways § 179. 


way, 21 A.L.R.4th 1309. 


67-3-17. Snow removal from designated skiing area parking facilities. 


The state transportation commission is hereby authorized and empowered to remove any snow 
that it deems to be an obstacle to the parking of motor vehicles at any parking area that serves a 
skiing area. If the parking area is on lands owned by or leased from the state, municipal, county 
or federal government, the cost of snow removal shall be borne by the state as in the case of road 
maintenance. If the parking facilities are on private lands, the person in control of the skiing area 
shall be liable for the payment of such sum, not less than actual cost, as the state transportation 
commission decides to be the reasonable value of such snow removal. For the purposes of this sec- 
tion, the phrase "skiing area" shall mean any lands or areas used for the sport of skiing and recog- 
nized by the tourism department as a tourist attraction. 


History: 1953 Comp., § 55-2-11.1, enacted by Laws ANNOTATIONS 
1967, ch. 20, § 2; 2008, ch. 142, § 36. : ‘ : 
The 2003 amendment, effective July 1, 2003, substi- Authority of county to clear private road. — This 
tuted "state transportation commission" for "state high- section does not confer any authority upon a county de- 
way commission"; and substituted "tourism department" partment, so a county may not use its equipment to clear 
for "department of development". or blade a snow packed private road even if it charges a 
Compiler's notes. — Laws 1967, ch. 20, § 2, and Laws fee for such service. 1975 Op. Att'y Gen. No. 75-02. 
1967, ch. 165, § 1, each enacted a new 55-2-11.1, 1953 Comp. Am, Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
However, since Laws 1967, ch. 20, also contained a Sec- Jur. 2d Highways, Streets and Bridges §§ 79, 112. 
tion 3, Laws 1967, ch. 20, §§ 2 and 3, have been compiled as Duty to remove ice and snow from highway 27 ALR. 
55-2-11.1 and 55-2-11.2, 1953 Comp. (67-3-17 and 67-3-18 1104. 


NMSA 1978), and Laws 1967, ch. 165, § 1, has been com- 
piled as 55-2-11.3, 1953 Comp, (67-3-19 NMSA 1978). 


67-3-18. [Skiing area with parking facilities; rejections¢ of snow removal 
services. | 


The person in control of the skiing area, with parking facilities on private land, shall have the 
right to reject this service. 


History: 1953 Comp. ., § 55-2-11.2, enacted by Laws a Section 3, Laws 1967, ch. 20, §§ 2 and’3;-have been com- 
1967, ch. 20, § 3. piled as 55-2-11.1 and 55-2-11.2; 1953:'Comp. (67-3-17 and 

Compiler’ s notes, — Laws 1967, ch, 20, § 2, and Laws 67-38-18 NMSA 1978), and Laws 1967, ch. 165, § 1, has 
1967, ch. 165, § 1, each enacted a new 55-2-11.1, 1953 been compiled as 55-2-11.3, 1953 Comp. (67-3-19 NMSA 
Comp. However, since Laws 1967, ch, 20, also contained 1978). 


67-3-19. Duty to repair and maintain state park roads, bridges and 
parking areas. 


It is the duty of the state transportation commission to repair and maintain the public roads 
and highways that provide access to state park and recreation areas and to repair and maintain 
all roads, bridges and parking areas within the boundaries of the state park and recreation areas 
that will best serve the needs of the general public. 
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History: 1953 Comp., § 55-2-11.3, enacted by Laws 
1967, ch. 165, § 1; 2003, ch. 142, § 37. 

The 2003 amendment; effective July 1, 2008, substi- 
tuted "state transportation commission" for "state high- 
way commission", 

Compiler's notes. — Laws 1967, ch, 20, § 2, and Laws 
1967, ch. 165, § 1, each enacted a new 55-2-11,1, 1953 
Comp. However, since Laws 1967, ch. 20, also contained 
a Section 3, Laws 1967, ch. 20, §§ 2 and 3, have been com- 
piled as 55-2-11.1 and 55-2-11.2, 1953 Comp, (67-3-17 and 


HIGHWAYS 


67-3-22 


67-3-18 NMSA 1978), and Laws 1967, ch. 165, § 1, has 
been compiled as 55-2-11.3, 1953 Comp. (67, 3-19 NMSA 
1978)8 


| ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges § 200. 
39A C.J.S. Highways § 32. 


67-3-20. El Camino Real; supervision and control. 


The system of highways established by Sections 67-9-2 through 67 -9-5 NMSA 1978 shall be un- ° 
der the supervision and control of the state transportation. commission, and it shall carry out the 
provisions. at such time asin its judgment is proper. 


History: Laws 1909, ch. 42, § Bs Code 1915, § 2639; . 


C.S. 1929, § 64-332; 1941 Comp., § 58-212; 1953 Comp., 
§ 55-2-12; 2008, ch. 142, § 38. 
The 2003 amendment; effective July 1, 2008, added 


commission" for "state highway commission"; and sub- 
stituted "Sections 67-9-2 through 67-9-5 NMSA 1978" for 
"Sections 2707 to 2715 inclusive’. 


the section heading; substituted "state transportation 


67-3-21. [Investigations and experiments; reports; cooperation of state 
educational institutions; costs; publications. | 


The commission shall conduct such investigations and experiments.as in its judgment may tend 
to the benefit'of highway construction in the state, and make reports thereof to the governor, and 
may cooperate with state or national organizations in ‘experiments and work for the advancement of 
highway construction. It shall cause investigations and tests of road materials to be made within the 
various counties of the state until a sufficient knowledge is obtained of the location and availability 
of all materials suitable for road building, and in such investigations and tests may call upon and 
utilize any of the officers, employes [employees], equipment or resources of any of the state educa- 
tional institutions. Provided, however, that the actual cost of such tests or investigations made by 
any institution shall be borne by the state and paid from the state road fund: The commission may 


issue and circulate such bulletins, pamphlets and literature as it may deem necessary. 


History: Laws 1912, ch. 54, § 4; Code 1915; § 2634; 
C.S. 1929, § 64-328; 1941 Comp., § 58-213; 1953 Comp., 
§ 55-2-13. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Right. of commissioners to discuss issues in open 


meetings. — Although the power to make investigations 
and report thereon to the governor. is unquestioned, under 
the broad and general authority of N.M. Const., art. V, § 14, 
there is no restriction on the right of the commission to-dis- 
cuss any of its responsibilities or problems in open meeting, 


and, inasmuch as under the democratic system it is impor- 
tant that the public be informed concerning the conduct of 
official business generally, an immunity otherwise enjoyed 
is not altered by the fact that a meeting was open and 
newspaper representatives were in attendance. Adams v. 
Tatsch, 1961-NMSC-085, 68 N.M. 446, 362 P.2d 984. 

Funding of investigation legal. — Commission of the 
state of New Mexico may legally set aside highway funds to 
be spent at the discretion of the legislative finance committee 
to pay for an investigation of the operations of the New Mex- 
ico highway department, 1959-60 Op, Att'y Gen. No. 59-171. 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 39A 
C.J.8. sinh: $8 59, 62, 


67-3-22. State transportation commission; annual report. 


The state transportation commission shall, on or before the first day of January of each year, 
make a report to the governor of all’business transacted by the commission up to and including 
the thirtieth day of November, ee an itemized statement of: ne received and disburpedt 


History: Laws 1909, ch. 42, § 9; Code 1915, § 2643; 
C.S. 1929, § 64-337; 1941 Comp. ., § 58-214; 1953 Comp., 
§ 55-2-14; 2003, ch. 142, § 39. 


The 2003 amendment, effective Pan 1, 2003, added 
the section heading; and substituted "state transportation 
commission" for "state highway commission". 
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Compiler's notes, — The 1915 Code compilers sub-. . _, ANNOTATIONS 
stituted the words “state highway commission" for "ter- _ 
ritorial road commission" apparently to comply with Laws _Am. Jur. 2d, A.L.R. and OuJ.S. references, — 39A 
1912, ch. 54, § 1 which provided for such change of name. C.JS.S, Highways § 62. 


67-3-23. Secretary of transportation; appointment. 


The governor shall appoint a secretary of transportation, with the approval of the state trans- 
portation commission and subject to the advice and consent of the senate. The secretary shall 
be in general charge of the work of the commission and be its active executive representative 
and shall serve as the representative of the department on the executive cabinet as provided 
for in the Executive Reorganization Act [9-1-1 NMSA 1978]. The secretary shall take the usual 
oath and execute in favor of the state a bond in the sum of fifty thousand dollars ($50,000), of 
like character, with like sureties and for like purposes, to be approved and filed as prescribed 
in the Surety Bond Act, [10-2-13 NMSA 1978]. The premium of the bond shall be paid out of the 
state road fund. 


History: 1953 Comp., § 55-2-15, enacted by Laws The 1978 amendment substituted "governor" for 
1977, ch. 251, § 5; 1978, ch. 1, 55 1987, ch. 268, § 365" "commission" and "the approval of the commission and 
2008, ch. 142, § 40. . subject to the advice and consent of the senate" for "the 

Repeals and reenactments, - — Laws 1977, ch. 251, consent of the governor" in the first,sentence, substituted 
§ 5, repeals 55-2-15, 1953 Comp., relating to the appoint- "The chief highway administrator" for "who" at the begin- 
ment, duties, qualifications, ete., of the state highway en-' ning of the second sentence and deleted the former third 
gineer and enacts the: above section. sentence which read: "He shall receive an annual salary to 

The 2003 amendment, effective July 1, 2003, rewrote be fixed. by the commission and shall give his entire time 
the section heading; and substituted "state transportation ~ and energy to the duties of his. office, save as hereinafter 
commission" for "state highway commission". gah a 4 

The 1987 amendment, effective July 1, 1987, in the 
first. sentence substituted "secretary of highway and ANNOTATIONS 


transportation" for "chief highway administrator" and 
inserted "state highway" preceding “commission” in the increases granted are pursuant to the commission's per- 
second sentence substituted "secretary" for "chief highway sonnel plan, such increases are lawful and the Personnel 


administrator" at the beginning and near the end substi- Act (10-9-1 to 10-9-25 NMSA 1978) is not applicable until 
tuted "state highway and transportation department" for commission employees are specifically included under the 


When aaley increases lawful. — When the salary 


"highway department," in the third sentence substituted 1957-58 Op. Att' No. 58-52 d der for- 
"the Surety Bond Act" for "Section 51-1-1 NMSA. 1953", ek ie ire koa Taare ana Pe 
and made minor changes in language and punctuation Am, Jur, 2d, A.L.R. and C.J.S, references. — 39 Am. 
throughout the section. . Jur. 2d Highways, Streets and Bridges § 13; 


39A C.J.8, Highways § 56. 


67-83-24, Employees; appointment; compensation. 


The secretary, with the consent and approval of the state transportation commission, may ap- 
point and fix the compensation of assistant engineers and clérks and employ such other:help as 
may be necessary to the proper conduct of the work of the commission under the provisions of 
Chapter 67 NMSA 1978. All appointees on entering, upon sels duties shall first take the pre- 
scribed oath of office if so ronnie by the commission. 


History: Laws 1917, ch. 38, § 5; C.S, 1929, § 64-306; it in the performance of its duties. State v, Davidson, 
1941 Comp.,, § 58-216; 1953 Comp., § 55-2-16; 2003, ch. 1929-NMSC-016, 33 N,M. 664, 275 P. 373. 


142, § 41. ' 

The 2003 amendment, effective July 1, 2003, added ANNOTATIONS 
the section heading; substituted "state transportation Am. Jur, 2d, A.L.R. and C.J.S. references. — 39 Am. 
commission" for "state highway commission"; and substi- Jur. 2d Highways, ‘Streets and Bridges § 13. 


tuted "secretary" for "state highway engineer". 
Special counsel authorized. — This statute autho- 
rized the commission to employ special counsel to advise 


39A C.J.S. Highways § 58. 


67-3-25. Repealed. 


Repeals, — Laws 1978, ch. 166, § 17, repeals 55-2-17, premiums for required workmen's compensation. insur- 
1953 Comp. (67-3-25 NMSA 1978), relating to payment of ance, effective March 31, 1978. 
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67-3-26. Duties of secretary; disbursement of state road fund. 


The secretary shall have charge of all records of the state transportation commission; shall 
keep a record of all proceedings and orders pertaining to the business of the secretary's office and 
of the state transportation commission; and shall keep on file copies of all plans, specifications 
and estimates prepared by the secretary's office. The secretary shall cause'to be made and kept 
in the secretary's office a general highway plan of the state. The secretary shall prepare or cause 
to be prepared or call upon the county highway superintendent to furnish a map showing all of 
the main highways of the several counties of the state and shall, under the direction of the state 
transportation commission, select and designate the highways that should comprise a system of 
state roads, which shall, as nearly as practicable, be such as will best serve the traffic needs and 
develop the resources of the state. Upon its adoption by the state transportation commission, the 
system of state roads so designated shall be improved as soon thereafter as practicable under 
the provisions of Chapter 67 NMSA 1978 and such other provisions as the legislature may enact 
therefor. The system of state roads so designated may be changed or added to from time to time 
by the secretary subject to the approval of the state transportation commission. The secretary 
shall collect information with reference to the mileage, character and condition of the highways 
and bridges in the several counties of the state and shall investigate and determine the methods 
of road construction and maintenance best adapted to the various sections of the state, having 
due regard to topography, natural conditions, the availability of road building materials, the pre- 
vailing traffic conditions and the ability of the counties to meet the cost of building and maintain- 
ing roads and bridges therein. The secretary may, at all reasonable times, be consulted by county 
and other officials having authority over highways and bridges relative to any question affecting 
such highways and bridges, and the secretary may in like manner call on county road officials 
for any information or maps relative to the location, character and condition of the highways and 
bridges within their jurisdiction or control. Any such official who fails to supply such information 
when s0 called upon is guilty of a misdemeanor and upon conviction thereof shall be subject to a 
~ fine of not less than ten dollars ($10.00) nor more than one hundred dollars ($100). The secretary 
shall determine the character of and have supervision over the construction, repair and mainte- 
nance of all state roads and bridges improved under the provisions of Chapter 67 NMSA 1978 
and shall prepare or approve all plans and specifications and estimates therefor. The secretary 
shall report the proceedings of the secretary's office annually to the state transportation commis- 
sion at such time as it may designate. All money in the state road fund shall be expended only 
upon itemized vouchers approved by the secretary, filed with the department of finance and ad- 
ministration, and warrants drawn by the secretary of finance and administration upon the state 
treasurer. ‘ 


History: Laws 1917, ch. 38, § 7; C.S. 1929, § 64-308; any and all road or roads comprised in the system of state 
1941 Comp., § 58-218; 1953 Comp., § 55-2-18; Laws roads. Gallegos v. Conroy, 1984-NMSC-007, 88 N.M. 154, 
1977, ch. 247, § 164; 20038, ch, 142, § 42; 2011, ch. 56, 29 P.2d 334... 


§ 27, Generally, as to duty to maintain highways, — The 
The 2011 amendment, effective December 31, 2012, duty to maintain and keep public highways in repair is 
removed the county surveyor as a person upon whom the that of the respective counties in which the highways are 
secretary may call for information or highway maps. located, except for highways and streets in municipalities 
The 2003 amendment, effective July 1, 2003, substi- and state highways. Sanchez v. Board of Cnty. Comm'rs, 
tuted "secretary" for "state highway engineer" in the sec- 1970-NMCA-058, 81 N.M. 644, 471 P.2d 678, cert. denied, 
tion heading and the section; and substituted "state trans- 81 N.M. 668, 472 P.2d 382. 
portation commission" for "state highway commission". Power to improve road. — Until the commission cer- 
The 1977 amendment deleted "as soon as practicable tifies back to a county or municipality a section of road it 
after the taking effect of this act" preceding "prepare" in has been using as part of the state highway system, and 
the second senténce, inserted "($10.00)" and "($100)" near for which an alternative route has been adopted, it has 
the end of the sixth sentence and substituted "department the power to improve such section under 67-3-14, 67-3-16, 
of finance and administration" for "state auditor" and 67-3-26, 67-3-31 and 67-3-40 NMSA 1978. 1933-34 Op. 
"secretary of finance and administration" for "state audi- Att'y Gen. No. 34-797. 
tor" in the last sentence. Am. Jur, 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges §§ 122 to 129. 
ANNOTATIONS 39A C.J.S, Highways § 170, 


Control over state roads to be exclusive. — Laws 
1917, ch. 38, gave the commission exclusive control over 
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67-3-27. Repealed. 


Repeals. — Laws 1989, ch. 117, § 3B repeals 67-3-27 with counties in construction, effective March 28, 1989. 
NMSA 1978, as enacted by Laws 1909, ch. 42, § 6, relating For provisions of former section, see Original Pamphlet. 
to investigation as to need for public roads and cooperation , 


67-83-28. Cooperation with the state, municipalities, counties, school 
districts, adjoining states and federal agencies. 


The department may enter into cooperative agreements with any branch, agency, department, 
board, instrumentality or institution of the state or United States government; with the respective 
municipalities, school districts and counties in this state; or with any adjoining state for the con- 
struction or improvement of public highways and streets within the control of a branch, agency, de- 
partment, board, instrumentality or institution of the state or United States government or within 
a municipality, county, school district or adjoining state for the division between the department 
and the branch, agency, department, board, instrumentality or institution of the state or United 
States government, county, school district, municipality or adjoining state of the expense of the 
project development, construction, reconstruction, improvement, maintenance or repair of public 
highways, streets and public school parking lots, or for the acquisition of rights-of-way therefor or 
for materials for the construction or improvement thereof, The department shall bear all costs of 
the acquisition of rights-of-way for federal-aid interstate roads, both rural and urban. 


History: Laws 1929, ch. 100, § 1; C.S. 1929, § 64-601; state" for "such municipality or within such counties or 


Laws 1935, ch. 13, § 1; 1937, ch. 164, § 1; 1941 Comp., school districts or such adjoining state" near the middle 
§ 58-220; 1953 Comp., § 55-2-20; Laws 1955, ch. 278, § of the first sentence, substituted the language beginning 
1; 1957, ch. 244, § 1; 1971, ch. 193, § 1; 1983, ch. 68, § 1; with "the state highway department" and ending with "or 
1986, ch. 20, § 127; 1993, ch. 277, § 1. public school grounds" for "this state and such county or 

Cross references. — For contracts with counties for school district or municipality, or such adjoining state or 
maintenance of highways, see 67-3-41 NMSA 1978. such department or bureau or agency of the United States 

The 1993 amendment, effective June 18, 1993, substi- government of the expense of the construction or improve- 
tuted "department" for "state highway commission" near ment of public highways within this state or within such 
the beginning of the first sentence and "project develop- municipalities or school districts or counties or such ad- 
ment, construction, reconstruction, improvement, main- joining state" following "the division between" near the 
tenance or repair of public highways, streets and public end of the first sentence, and substituted "department" 
school parking lots" for "construction or improvements for "commission" following "state highway" in the last sen- 
of public highways and streets" near the end of that sen- tence, 
tence, and deleted "state highway" before "department" Effective dates. — Laws 1983, ch. 68, contains no ef- 
near the middle of the first sentence and in the second fective date provision, but was enacted at the session 
sentence. which adjourned on March 19, 1983, 

The 1986 amendment substituted "and streets" for Laws 1986, ch. 20 contains no effective date as concerns 
“public parking areas and public school grounds" in two the amendment of this’section by that act, but, pursuant 
places in the first. sentence. to N.M. Const., art: IV, § 28, the amendment of this section 

The 1983 amendment inserted "the state" in the sec- by that act takes effect May 21, 1986. 
tion catchline, inserted "with any branch, agency, depart- 
ment, board, instrumentality or institution of the state or — ANNOTATIONS | 


United States government" in the first sentence, inserted 
"or" preceding "with any adjoining state" near the begin- 
ning of the first sentence, deleted "or with any department 
or bureau or agency of the United States government" 
preceding "for the construction" near the middle of the 
first sentence, deleted "school" preceding "parking areas" 


Connection of highways under cooperative ar- 
rangement. — Since under cooperative arrangement 
between the commission and the board of county com- 
missioners the board of county commissioners acquired a 
highway right of way, the state may construct a Y connect- 

* ing it with other highways without obtaining consent of 


near the middle of the first sentence, inserted "within the the commissioners. Gallegos v. Conroy, 1934-NMSC-007 
control of a branch, agency, department, board, instru- 38 N.M. 154. 29 P2d 334. - 
mentality or institution of the state or United States gov- Am. dur, 2d, A.L.R. and CS, refarctices-os0lAh. 
ernment or" near the middle of the first sentence, substi- ae cl Highways Streets and Bridges 8§ 202 to 204. 
tuted "a municipality, county, school district or adjoining 39A C.1.S. Highways § 157. 


67-3-28.1. Repealed. 


Repeals. — Laws 1989, ch. 68, § 1 repeals 67-3-28.1 construction districts, effective June 16, 1989. For provi- 
NMSA 1978, as enacted by Laws 1983, ch. 305, § 6, re- sions of former section, see 1988 Cumulative Supplement. 
lating to equitable division of funds between highway 
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67-3-28.2. Local governments road fund created; uses. 


A. There is created in the state treasury the "local governments road fund" to be administered by the 
department. All income received from investment of the fund shall be credited to the fund. No money in 
the fund shall be used by the department to administer any program, and except as provided in Subsec- 
tion E of this section, no entity receiving a distribution pursuant to a program requiring matching funds 
shall use another distribution made pursuant to this section to meet the match required. 

B. The department may use up'to five hundred thousand dollars ($500,000) annually from the 
local governments road fund, to purchase at fair market value, for municipalities, counties and 
land grants-mercedes that can demonstrate financial hardship as determined by the department, 
automotive, major road and miscellaneous equipment that would otherwise be sold at auction by 
the department as unusable for department purposes. The department shall adopt rules setting 
the procedure to carry out the purposes of this subsection. 

C. Except for the amounts in Subsections B and E of this section, money in the local govern- 
ments road fund shall be distributed in the following amounts for the specified purposes: 

(1) forty-two percent for the cooperative agreements program, to be used solely for the co- 
operative agreements entered into pursuant to Section 67-3-28 NMSA 1978 and in accordance with 
the match authorized pursuant to Section 67-3-32 NMSA 1978; provided, however, that distribution 
amounts made pursuant to this paragraph in each year shall be based on the following allocations: 

(a) thirty-three percent for agreements entered into with counties; 

(b) forty-nine percent for agreements entered into with municipalities; 

(c) fourteen percent for agreements entered into with school districts; and 
(d) four percent for agreements entered into with other entities; 

(2) sixteen percent for the municipal arterial program, to be used solely for the necessary 
project development, construction, reconstruction, improvement, maintenance, repair and right-of- 
way and material acquisition of and for those streets that are principal extensions of rural state high- 
ways and of other streets,not on the state highway system but that qualify under the designated crite- 
ria established by the department. In entering into agreements with municipalities to provide funds 
for any project qualifying for the municipal arterial program, the department shall give preference 
to municipalities that contribute an amount equal to.at least twenty-five percent of the project.cost, 
including a contribution made through funding received pursuant to Subsection E of this section; 

(3) sixteen percent for school bus routes, to be used solely for cooperative agreements en- 
tered into pursuant to Section 67-3-28 NMSA 1978 and in accordance with the match authorized 
pursuant to Section 67-3-82 NMSA 1978 for acquiring rights of way and constructing, maintain- 
ing, repairing, improving and paving school bus routes and public school parking lots; and 

(4) , twenty-six percent for the county arterial program, to be used for project development, 
construction, reconstruction, improvement, maintenance, repair and right-of-way and material ac- 
quisition of and for county roads for which individual counties have prioritized road projects. Prior 
to entering into any agreements for projects with the counties for the following fiscal year, in June 
of each year, the department shall determine and certify the amount to which each county is en- 
titled pursuant to the following schedule:: 


Road Mileage Category Based on | fy 
Number of Miles Maintained by a County Entitlement to County: 


400 miles or under $250 for each mile 

401 to 800 miles ba | $100,000 plus $200 for each mile c over 400 miles 
801 to 1,200 miles | ‘ $180,000 plus $150 for each mile over 800 miles 
1,201 to 1,600 miles $240,000 plus $100 for each mile over 1,200 miles 
Over 1,600 miles $300,000 plus $50 for each mile over 1,600 miles. 


If in any year there is an insufficient amount in the fund of the county arterial program to cer- 
tify the total amount to which all counties are entitled, the department shall decrease the entitle- 
ment amount due to each county in the same proportion as the insufficiency is to the total entitle- 
ments to all counties. Distribution of an entitlement amount and an agreement entered into with 
a county for any of the purposes for which the money may be spent requires an amount from the 
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county equal to at least twenty-five percent of the entitlement. The county contribution may be 
made through funds received pursuant to Subsection E of this section» Any uncommitted or unen- 
cumbered balance remaining in the county arterial program fund at the end of a fiscal year shall 
be transferred to the cooperative agreements program specified in Paragraph (1) of this subsection 
for additional funding of that program in the next fiscal year. 


D. The department may transfer funds from the state road fund to the local governments road 
fund to facilitate cash flow for the funding of these local governments road projects. The adminis- 
trator of the local governments road fund shall reimburse the state road fund in a timely manner 
for any such transfers. 

HK. The department may distribute up to one million dollars ($1,000,000) per calendar year 
of the money in the local governments road fund to municipalities and counties that can demon- 
strate financial hardship, for use as all or a portion of the municipality's or. county's matching fund 
requirements pursuant to this section. In order to qualify for matching funds under this subsec- 
tion, a county or municipality shall provide the department with a financial hardship qualification 


certificate issued by the department of finance and administration. 


History: Laws 1986, ch. 20, § 125; 1989, ch. 117, § 2; 
1998, ch. 277, § 2; 1993, ch. 312, § 1; 1995, ch. 6, § 14; 
2009, ch. 167, § 1; 2019, ch. 150, § 1. 

The 2019 amendment, effective July 1, 2019, authorized 
the department of transportation to use funds from the local 
governments road fund to purchase automotive, major road 
and miscellaneous equipment for land grants-mercedes; 
in Subsection B, deleted "No more than" and added "The 
department may use up to", after "local governments road 
fund", deleted "shall be used by the department", and after 
"counties", added "and land grants-mercedes". 

The 2009 amendment, effective June 19, 2009, an 
Subsection A, in the third sentence, after “administer any 
program, and”, added “except as provided in Subsection E 
of this section”; in Subsection C, after “amounts in Subsec- 
tions B”, added “and EK”; in Paragraph (2) of Subsection C, 
at the end of the last sentence, added “including a contri- 
bution made through funding received pursuant to Sub- 
section E of this section”; in Paragraph (4) of Subsection 
C, in the fourth sentence, at the beginning of the sentence, 
added “The county contribution may be made through 
funds received pursuant to Subsection E of this section”; 
and added Subsection E. 

The 1995 amendment, effective July 1, 1995, in- 
serted "cooperative agreements entered into pursuant to 
Section 67-83-28 NMSA 1978 and in accordance with the 
match authorized pursuant to Section 67-3-32 NMSA 
1978 for" in Paragraph C(3) and made minor stylistic 
changes. 

1993 amendments. — Leaimis 1993, ch. 277, § 2, effec- 
tive June 18, 1998, deleting "state highway" before "de- 
partment" in the first and second sentences of Subsec- 
tion A, the first sentence of Subsection B(2), the second 


sentence of Subsection B(4), and the first sentence of the . 


second undesignated paragraph of Subsection B; deleting 
"for construction, maintenance, repair, improvement and 
paving of public highways and streets and public school 


parking lots" after "67-3-32 NMSA‘1978" near the middle 
of the introductory language of Subsection B(1); substitut- 
ing "project development, construction, reconstruction, 
improvement, maintenance, repair and right-of-way and 
material acquisition of and for those" for "construction or 
reconstruction of those" in the first sentence of Subsec- 
tion B(2); substituting "department" for "state highway 
commission" in the second sentence of Subsection B(2) 
and the first sentence of Subsection C; making stylistic 
changes in both sentences of Subsection B(2); inserting 
"acquiring rights of way and constructing" in Subsection 
B(3); substituting "project development, construction, re- 
construction, improvement, maintenance, repair, right-of- 
way and material acquisition of and for" for "construction, 
reconstruction, improvement and maintenance of" in the 
first sentence and "1201" for "1200" near the end, in Sub- 
section B(4); and substituting "this subsection" for "Sub- 
section B of this section” in the last sentence of Subsection 
B, was approved April 7, 1993. However, Laws 1998, ch. 
312, § 1, effective June 18, 1993, also amending this sec- 
tion by making the same changes as Laws 1993, ch. 277, 
except for the stylistic changes in former Subsection B 
and, in addition, adding present Subsection B, redesignat- 
ing former Subsections B and C as present Subsections C, 
and adding "Except for the amount in Subsection B of this 
section" to the beginning of the first Subsection C, was ap- 
proved April 8, 1993. This section was set out as amended 
by Laws 1993, ch. 312, § 1. See 12-1-8 NMSA 1978. 

The 1989 amendment, effective March 28, 1989, de- 
leted a semicolon preceding "created" in the catchline; 
in Subsection B(1) substituted "maintenance, repair, im- 
provement and paving of public highways and streets and 
public school parking lots" for "and improvement of pub- 
lic highways and streets" in the introductory paragraph; 
and in Subsection B(3) substituted."improving and paving 
school bus routes and public school parking lots" for "and 
improving school bus routes". 


67-3-28.3. Secretary of highway and transportation; counties; public 
roads maintained by counties; duties. 


A. The board of county commissioners of each of the respective counties shall by May 1, 1988 
and by April 1 of every year thereafter certify reports to the secretary of highway and transpor- 
tation of the total mileage of public roads maintained by each county as of May 1, 1988, and by 
[as of] April 1 of every year thereafter [, of that year]; provided that in their reports the boards of 
county commissioners shall identify each of the public roads maintained by them by name, route 
and location. By July 1 of every year, the secretary of highway and transportation shall verify the 
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reports of the counties and revise, if necessary, the total mileage of public roads maintained. by 
each county and the mileage verified by the secretary of highway and transportation shall be the 
official mileage of public roads maintained by each county. After August 1, 1988, no distribution of 
amounts to any county for road purposes shall be made until that county has certified sipsor-hed to 
the secretary of highway and transportation in accordance with this section. 

B. If a county has not made the required mileage certification pursuant to this section By 
May 1, 1988 and by April 1 of every year thereafter, the secretary of highway and transportation 
shall estimate the mileage maintained by those counties for the purpose of making distribution to 
all counties, and the amount calculated to be distributed each month to those counties not certify- 
ing mileage shall be reduced by one-third each month for that fiscal year and that amount not dis- 
tributed to those counties shall be distributed equally to all counties which have certified mileages. 


History: 1978 Comp., § 67-3-28.8, enacted by Laws _ for "Chief highway administrator" in the catchline; in Sub- 
1987, ch. 347, § 22; 1988, ch. 106, § 3: section A, substituted "May 1, 1988 and by April 1 of every 

Bracketed material, — The brackets in the a sen- year thereafter" for."August 1, 1987 and by August 1 of 
tence in Subsection A have been added by the compiler for every odd-numbered year thereafter" and "May 1, 1988, 
clarity and to indicate apparent surplusage following the and by April 1 of every year thereafter" for "January 1" 
amendment of this section by Laws 1988, ch. 106, § 3. The in the first sentence, substituted "By July 1 of every year" 
bracketed material was not enacted by the legislature and for "By December; 1,:1987 and. December. 1 of every odd- 
itis not part of the law. numbered year thereafter" in the second sentence, and 

The 1988 amendment, effective May 18, 1988, desig- substituted "August 1, 1988" for "July 1,:1988", in the last 
nated. the existing: provisions of the section as Subsection sentence; deleted the former last sentence regarding mile- 


A; substituted "Secretary of highway and transportation" age estimates; and added Subsection B. 


67-3-29. Department personnel; county and municipal road technical 
assistance. | 


The state fee anges: see commission may establish and maintain within the department quali- 
fied technical personnel including engineers, designers and survey crews to assist counties and 
municipalities in the engineering, dealers and other technical aspects of county and municipal road 
projects. 


History: 1953 Comp., § 55-2-20,.1, enacted by Laws section heading; and substituted "state transportation 
1978, ch. 143, § 1; 2003, ch. 142,843. | commission’ for "state highway commission,” _ 

The 2003 amendment, effective July,1, 2008, deleted 
"Highway". preceding "Department Personnel” in the 


67-3-30. Counties authorized to contract with commission; insufficient 
funds; exemption from Bateman Act. 


The boards of county commissioners of the respective counties of this state are hereby autho- 
rized to enter into cooperative agreements with the state transportation commission in accordance 
with the provisions of Sections 67-3-28 and 67-3-30 NMSA 1978. An agreement shall bind the 
state and a county:becoming a party thereto.and shall not be invalidated by reason of the fact that 
a participating county may not have or collect during the current year sufficient ‘money to pay the 
indebtedness of said county incurred under such contract for said current year. A contract shall be 
exempted from the provisions of Section 6-6-11 NMSA 1978. 


History: Laws 1929, ch. 100, § 3; C.S. 1929, § 64-603; ANNOTATIONS Pe 
ranaid & piel sodden ate bt he Installment payments not prohibited. — In view of 

The 2003 amendment, effective July 1; 2003, ddded this section, Bateman Act (6-6-11 NMSA 1978) would not 
the section heading; substituted "state transportation prevent board of county commissioners from contracting 
commission" for "state highway commission; substituted" with state highway department (now state Gramepor tation 
"Sections 67-3-28 and-67-3-30 NMSA: 1978" for "this act department). for acquisition of right-of-way on an install- 
and. All such agreements"; substituted "Section 6-6-111 ment payment plan. 1945-46 Op. Att'y Gen. No, 46-4887. 
NMSA 1978" for "Section 1227 of the New Mexico Stat-  _ Am. Jur. 2d, A.L.R, and C.J.S, references. — 39 Am. 
utes Annotated"; and in‘ the'last’ sentence substituted Jur. 2d Highways, Streets and Bridges § 16. 
"Section 6-6-11 NMSA 1978" for "Section 1227 of the New 39A C.J.8. Highways § 158(1), 


Mexico Statutes Annotated", 
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67-3-31. County roads; improvement or Spstitey ab de state aid; duties 
of state highway engineer. 


Whenever the board of county commissioners of any county desires that any main traveled road 
or roads in such county included.among those adopted by the state transportation commission as a 
system of state roads shall be improved or constructed: under the provisions of Chapter 67 NMSA 
1978, written application shall be. made by the board of county commissioners to the secretary for 
such improvement or construction and for state aid therefor. If the board of county commission- 
ers of any.county fails to apply for state aid during the year for which such aid is available, that 
county shall thereby forfeit its right to its portion of state aid for that year, and the funds. appor- 
tioned to that county for the-year’shall remain in and be a part of the state road fund for the suc- 
ceeding year. If upon receipt of such application the state transportation commission is satisfied, 
after investigation, that the proposed improvement should be made or undertaken and that the 
county will be able to:pay its portion of the:cost and that state funds will be available to pay the 
state's portion of the cost, it may approve the same and undertake such work: of improvement in 
accordance with the provisions of Chapter 67 NMSA 1978. The secretary or one of his assistants 
shall proceed to view the road or part thereof proposed to be improved and make all surveys, plans, 
specifications and estimates of cost for its construction out of such materials as: may be decided 
upon by'the secretary; provided, that whenever in the judgment of the state transportation com- 
mission it is desirable to proceed with the improvement of any road in the system of state roads, 
for the improvement of which the county commissioners of the county in which the same is located 
shall -have failed or'declined to:make application as provided in this section, it is lawful for the 
secretary to proceed with the improvement of any such road without application from the board of 
county commissioners and to pay the entire cost of such improvement from the portion of the state 
road fund made available under the provisions of Chapter 67 NMSA 1978 for expenditure wholly 
within the discretion of the state transportation commission and from the state apportionment of 
funds under the act of congress referred to in Section 67-3-33 NMSA 1978. 


History: Laws 1917, ch. 38, § 8; C.S. 1929, § 64-309; construct and, maintain, extensions of federal aid system 
1941 Comp,, § 58-223; 1953 Comp, § 55-2-23; 2003, ch. into and through municipalities, secondary and. feeder 
142, § 45. roads, 1933-34 Op. Att'y Gen, No, 33-625. 

Cross references, — For contracts for county road Power to improve road. — Until the commission cer- 
work with state transportation commission, see 67-4-3 tifies back to the county. or municipality a section of.a road 
NMSA 1978. it has been using as part of the state highway system and 

The 2003 amendment, effective July 1, 2003, added for which an alternative routing has been adopted, it has 
the section heading; substituted "state transportation the power to improve such section under 67-3-14, 67-3-16, 
commission" for "state highway commission"; and substi- 67-3-26, 67-38-31 and 67-38-40 NMSA 1978, 1933-34 Op. 
tuted ' 'secretary" for "state highway engineer". Att'y Gen, No, 34-797. 

Act of congress. — See 67-3- 33 NMSA 197 8 and notes Am, Jur, 2d, A.L.R. and C.J.S. references, — 39 Am. 
thereto. : Jur. 2d Highways, Streets and Bridges §§ 122 to 129.. 

ANNOTATIONS 40 C.J.S. Highways § 179. 


Extensions of federal aid system. — State highway 
department (now state transportation department) may. , 


67-3-32. Cooperative agreements; preference. 


In entering into cooperative agreements pursuant to Section 67-3-28 NMSA 1978, the state 
transportation commission shall give preference to political subdivisions of this state if the subdi- 
vision contributes an amount equal to.at least twenty-five percent of the project. cost. 


History: 1978 Comp., § 67-3-32, enacted by Laws The 1999 amendment, effective August 1, 1999, sub- 
1983, ch. 38, § 1; 1999, ch, 212, § 4; 2003, ch, 142, § 46. stituted "twenty-five percent" for "forty percent" near the 
Repeals and reenactments.'— Laws 1983, ch, 38, § 1, end. 
repeals former 67-3-32 NMSA 1978, relating to the com- Effective dates. — Laws 1983, ch, 88, contains no ef- 
mission, in extending aid and cooperation, giving prefer- fective date provision, but was enacted at the session 
ence to those counties which match or exceed commission which adjourned on March 19, 1983. 


appropriations, and enacts the above section. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "state transportation commission" for "state high- 
way commission", 
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67-3-33. Assent to federal:rural post road acts; pledge of state's good 
faith; expenditures. i | 


The legislature of New Mexico hereby assents to the provisions of the act: of congress approved 
July 11, 1916 entitled "an act to provide that the United States shall aid the states in the construc- 
tion of rural post roads, and for other purposes", 39 U.S. Statutes at Large, page three hundred 
fifty-five, and all acts amendatory thereof and supplementary thereto, and the legislature of New 
Mexico hereby assents to the provisions of the act of congress approved November 9, 1921 entitled 
"an act to amend the act entitled 'an act to provide that the United States shall aid the states in the 
construction of rural post roads and: for other purposes', approved July eleven, nineteen hundred 
and sixteen as amended and supplemented and for all other purposes", 42 U.S. Statutes at Large, 
page two hundred twelve and all acts amendatory thereof and supplementary thereto. The state 
transportation commission is hereby authorized to enter into all contracts:and agreements with 
the United States government relating to the construction and maintenance of rural post roads 
under the provisions of the said acts of congress, to submit such scheme or program of construc- 
tion and maintenance as may be required by the secretary of agriculture and to do all other things 
necessary fully to carry out the cooperation contemplated and provided by the acts. The good faith 
of the state is hereby pledged to make available funds sufficient to equal the sum apportioned to 
the state by or under the United States government during each of the five years for which federal 
funds are appropriated by the acts, to maintain the roads constructed under the provision of the 
acts and to make adequate provision for carrying out such maintenance. All money accruing to the 
state road fund and available for expenditure in the construction and maintenance of highways 
and all federal funds apportioned to this state under the acts of congress shall be expended upon 
the highways comprising the system of state roads provided for by Chapter 67 NMSA 1978. 


History: Laws 1917, ch. 38, § 19; C.S. 1929, § 64-320; sentence appropriating funds from 1917 to 1921. Since 


Laws 1937, ch. 195, § 1; 1941 Comp., § 58-225; 1953 then, however, various acts of congress have appropriated 
Comp., § 55-2-25; 2003, ch. 142, § 47. funds for such purposes for each year. 

The 2003 amendment, effective July 1, 2003, added 
the section heading; and substituted "state transportation ANNOTATIONS 
commission" for "state highway commission" A ea) . 

3 a ppropriation to compensate for death, — An ap- 

Compiler's notes, — Laws 1917, ch. 67, § 1, as origi- propriation of $500 made by, Laws 1939, ch, 214, to com- 

nally enacted, was identical with this section, and is pensate for the death of a child killed by an oil distribu- 


deemed to be superseded by it because of the 1937 amend- 
ment, 

42 Stat. 212, appeared as 23 U.S.C. § 1 et seq., before 
being repealed in 1958. 


tor truck operated by the state highway department (now 
state transportation department), out of highway funds, 
would not constitute a diversion of moneys for highway 
purposes under federal law. 1939 Op. Att'y Gen. No. 39- 


The provision in the third sentence of this section mak- 3198. 
ing funds available to equal those apportioned to the state Am, Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
"during each of the five years for which ‘federal funds are Jur. 2d Highways Streets and Bridges §§ 122, 127, 129. 
appropriated” apparently refers to the Act of Congress of 39A O..S. Highways § 158. 


July 11, 1916, § 3, 39 Stat. 355, referred to in the first 


67-3-34. Federal aid road project; document execution. 


Whenever a federal aid road project has been approved by the state transportation commission, 
the secretary is hereby authorized to execute and sign for and on behalf of the commission the 
project agreement and modifications thereof and all required documents in connection with such 
project. The agreements, modifications and documents so executed and signed shall be binding 
upon the state and upon the department to the same extent as if they had been signed by every 
member of the commission. 


History: Laws 1925, ch. 18, § 1; C.S. 1929, § 64-401; ANNOTATIONS 

1941 Comp., § 58-226; 1953 C »» § 55-2-26; 2003, ch. 

142, § ae a ABPy . Am. Jur. 2d, A.L.R. and C.J.S. references, — 39 Am. 
The 2008 amendment, effective July 1, 2003, added Jur. 2d Highways, Streets and Bridges § 201. _ 

the section heading; substituted "secretary" for "state 40 C.J.S. Highways § 177. 


highway engineer"; and substituted "state transportation 
commission" for "state highway commission". 
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67-3-35 STATE TRANSPORTATION COMMISSION 67-3-37 


67-3-35. Auditor; appointment; duties; bond. 


The secretary, by and with the approval of the state transportation commission, may appoint 
some suitable person who shall be authorized to sign the name of said engineer to all vouchers as 
he designates from time to time in writing for the disbursement of funds. The appointee shall take 
the oath of office required of other employees of the department and shall execute in favor of the 
state a surety company bond in the sum of fifty thousand dollars ($50,000), subject to approval 
of the state transportation commission, conditional for the faithful performance of his duties, the 
premium of the bond to be paid out of the state road fund. 


History: Laws 1925, ch. 18, § 2; C.S. 1929, § 64-402; The 2008 amendment, effective July 1, 2003, added 


1941 Comp., § 58-227; 1953 Comp., § 55-2-27; 2003, ch. the section héading; substituted "secretary" for "state 
142, § 49. highway engineer", and substituted "state transportation 

Cross references, — For form of oath, see 14-13-1 commission" for "state highway commission" twice. 
NMSA 1978. 


67-3-36. Acquisition of rights of way; duty of county and district 
attorney. 


Except as provided in Section 67-3-37 NMSA 1978, the rights of way deemed necessary by the 
state transportation commission for highways constructed or reconstructed under the supervision 
of the state transportation commission shall be acquired by the county through which such high- 
ways shall or do pass by donation, agreement, exchange, by the exercise of the power of eminent 
domain or otherwise, in the manner provided by law for acquiring property or property rights for 
public uses. It is the duty of the district attorney for the county wherein such property or property 
rights are situate to commence and prosecute an action to acquire all such property or property 
rights upon request of the board of county commissioners or the state transportation commission. 


History: 1953 Comp., § 55-2-28.1, enacted by Laws ANNOTATIONS 
1963, ch. 249, § 1; 2008, ch. 142, § 50. 
Td 2008tamendment, effective’ July)1)/2008) substi- Am, Jur, 2d, A.L.R. and C.J.S. references. — 39 Am. 


dur. 2d Highways, Streets and Bridges 8§ 152 to 194. 


tuted "state t tation commission" for "state high- 
u ransportati issi or "state hig 39A C.J'S. Hiskways § 136. 


way commission", 


67-3-37. Acquisition of rights of way for interstate system; primary 
system; secondary system; payment. 


A.. In the acquisition of property or property rights deemed necessary by the state transporta- 
tion commission for construction or reconstruction of the national system of interstate and defense 
highways, more commonly known as the "federal aid interstate system", the "federal aid primary 
system" and the "federal aid secondary system", the state transportation commission shall, at its 
costs, acquire the property or property rights directly, by either donation, dgreemaint; exchange, 
condemnation or otherwise, without recourse to the county. 

B. The secretary is authorized to make full payment directly to the owner or party having an 
interest in the property or property interests involved, in the manner prescribed by law, or may 
reimburse the county for the actual costs. 


History: 1953 Comp., § 55-2-28.2, enacted by Laws ANNOTATIONS 
1963, ch. 249, § 2; 2008, ch, 142, § 51. 
The 2008 aendnent: ahctive July 1, 2003, substi- Am. Jur. 2d, A.L.R. and C.J.S. references. —'39 Am. 


Jur, 2d Highways, Streets and Bridges §§ 192 to 194. 


tuted "state transportation commission" for "state high- 39A CJS, Highways § 136. 


way commission"; and substituted "secretary" for "state 
highway engineer". 
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67-3-38 ‘HIGHWAYS 67-3-41 


67-3-38. Action by state transportation commission. © 


When the state transportation commission secures property or property rights required for the con- 
struction or reconstruction of the federal aid interstate system, the federal aid primary system or the 
federal aid secondary system, it is the duty of the district attorney for the county wherein such prop- 
erty or property rights are situate to aid and assist the state transportation commission in all matters 
pertaining thereto and to be present and assist at/any trial involving the property or property rights 
required upon written request of the secretary or the head of the legal section of the eepaihtesnis 


History: 1953 Comp., § 55-2-28,.3, enacted by Laws 
1963, ch, 249, § 3; 20038, ch. 142,.§ 52, 
The 2008 amendment, effective July 1, 2003, sub- 


nee emct commission" in the section heading and the sec- 


tion; and substituted "secretary" for."state highway engi- 


neer", 


stituted "state transportation commission" for "state 


67-3-39. Waiver of immunity. 


Nothing contained herein shall be construed as waiving the state's cgi te to suit without its 
consent. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S, references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges § 119. 


History: 1953 Comp., § 55-2-28.4, enacted by Laws 
1963, ch, 249, § 4, 


67-3-40. Control of state highways; maintenance costs. 


The state transportation commission shall have full control over all roads quatdieetaa by the 
commission as state highways or created as state highways by acts of the legislature. The costs 
of maintenance thereof shall be paid by the state, provided, that if at any time the money in the 
state road fund available for improvement or maintenance of all such state highways in the state 
shall not be sufficient for such purposes, the state transportation commission, shall certify to the 
respective boards of county commissioners the certain sections of the highways in the counties, 
proportionately to such deficiency, which shall be improved and maintained wholly by the respec- 
tive counties until sufficient funds are provided in the state road fund to enable the state to take 


over and. maintain.them as state highways. 


History: Laws 1919, ch. 99, § 18; C.S. 1929, § 64-383; 


1941 Comp.,, § 68-229; 1958 Comp., § 55-2-29; 2008, aod 
142, § 53. 

The 2003 amendment, effective July 1, 2003, added 
the section heading; and substituted "state transportation 
commission" for "state highway commission". 
Compiler's notes. — The proviso in this section was 


formerly placed in parentheses by the compiler to indicate 


that it was deemed to be superseded by 67-4-18 NMSA 
1978, 


ANNOTATIONS . 


Exclusive authority to grant franchises, — The 
commission has exclusive authority to grant franchises 
for use of highways. 1919-20 Op, Att'y Gen. No, 20-2671. 

Power to improve road. — Until the commission cer- 
tifies back.to a county or municipality a section of road it 
has been using as part of the state highway system, and 


for which an alternative route has been adopted, it has 
the power to improve such section under 67-3-14, 67-3-16, 
67-38-26, 67-83-31 and 67-3-40 NMSA 1978. 1933- 34 Op. 
Attly Gen, No. 34-797. 

Permission to post signs. — Ona road over high 
the commission has exclusive jurisdiction without regard 
whatsoever to obligations incurred to another governmen- 
tal agency, the commission can grant or refuse permission 
to post signs. On such highways, the state soil conserva- 
tion committee (now soil and water conservation commis- 
sion) can make application subject to the discretion of the 
commission, 1957-58 Op. Att'y Gen. No. 58-99. 

On rights of way. — The commission has the author- 
ity within its own discretion to grant or refuse permits to 
place signs of boundaries on highway rights of way. 1957- 
58 Op. Att'y Gen. No. 58-99. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39A 
JS. Highways § 157. > 


67-3-41. Highway maintenance contracts with counties; failure of 
county to maintain; utility lines. 


All state highways constructed and improved under the provisions of Chapter 67 NMSA 1978 
shall be maintained by the state transportation commission, but not more than fifty percent of the 
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67-3-42 STATE TRANSPORTATION COMMISSION 67-3-43 
cost of such maintenance shall be paid by the state and not less than fifty percent shall be paid by 
the counties. The state transportation commission may, however, contract with the board of county 
commissioners of any county to maintain any state highway or highways therein in accordance with 
standards prescribed by the secretary and subject to supervision and inspection by him, and if the 
board of county commissioners of any county so contracting to maintain such highways shall fail, ne- 
glect or refuse properly to execute such work of maintenance, the secretary, after reasonable notice, 
may have such work of maintenance done and charge the county's portion of the cost to the allot- 
ment due the county from the state road fund for the year in which work is done. No pipelines, poles 
or telephone or electric transmission lines or railways, authorized to be placed on or along roads 
constructed or improved under the provisions of Chapter 67 NMSA ‘1978 shall be located except in 
accordance with rules and regulations prescribed a by the state transportation commission. 


History: Laws 1917, ch. 38, § 14; C.S. 1929, § 64-315; 
1941 Comp., § 58-230; 1953 Comp., § 55-2-30; 2008, ch. 
142,§854. 

Cross references. — For contracts with counties.or 
federal bureau for construction or improvement of high- 
ways, see 67-3-28 NMSA.1978. 

The 2003 amendment, effective July 1, 2003, added 
the section heading; substituted "state transportation 
commission" for "state highway commission"; and substi- 
tuted "secretary" for "state highway engineer". 

Compiler's notes. — The first sentence of this section 
was formerly placed in parentheses by the compiler to in- 
dicate that it was deemed superseded by 67-3-40 and 67- 
4-13 NMSA 1978. 


ANNOTATIONS 


No authority to designate city underpass as state 
highway. -— The commission is not authorized by this 
section, 67-2-4, 67-3-15 or 67-3-16 NMSA 1978 to desig- 
nate as a state highway an underpass in a city not part 
of or intended to be part of a state highway. Springer 


emi e Co. v. City of Ad Buon 1940-NMSC-039, 44 
N.M. 407, 103 P.2d 129. 

Relocation of utilities at own expense. — In the 
absence of a clear statutory mandate shifting the bur- 
den to the state, utilities are obliged to relocate at their 
own expense their facilities located in public highways 
when required to facilitate highway improvements, 
State ex rel. State Highway Comm'n v. Town of Grants, 
1960-NMSC-004, 66.N.M. 355, 348 P.2d 274, rev'd in part, 
1961-NMSO:133, 69 N.M. 145, 364 P.2d 853. 

Limitation on powers of county commissioners 
to' grant easements. — County commissioners have no 
right to grant any easement to a public utility over a state 
highway, the right of way of which came under the control 
of the commission after 19171973 Op. Att'y Gen. No. 73- 
26; 1933-34 Op. Att'y Gen. No. 33-681. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 39A 
C.J.S. Highways § 157. 


67-3-42. Bridges considered part of highway. 


For the purposes of Chapter 67 NMSA 1978, necessary bridges, culverts and other appertaining 
structures on any highway shall be considered a part of such highway. Not more than fifty percent 
of the cost of all construction or improvement of highways, under the provisions of Chapter 67 
NMSA 1978, shall be paid by the state and not less than fifty percent by the county in which such 
work is done, except where such work is done by the state transportation commission without the 


use of county funds. 


History: Laws 1917, ch. 38, § 13; C.S, 1929, § 64-314; 
1941 Comp,, § 58-231; 1953 Comp., 8 55-231; 2003, ch. 
142, § 55. 

The 2008 amendment, effective July 7 2003, added 
the section heading; and substituted "state transportation 
commission" for "state highway commission". 

Compiler's notes, — Parentheses were formerly in- 


improvement" were deemed to be superseded by 67-3-40 
NMSA 1978. 


ANNOTATIONS — ~ 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Fich ways! Streets and Bridges §§ 11, 12, 41 to 48, 
80. 


serted by the compiler to indicate that the words "or 


67- 3-43. Road work; bid advertising; restrictions rejection; bond. 


The state HighWwar departmsit may construct, reconstruct and maintain all state highways by 
work done with its own forces or let the work on contract after advertising for bids subject to the 
approval of the state highway commission. Such advertisement for bids shall be in accordance 
with the rules and regulations adopted therefor by the commission, and bids shall be received 
at such places and. shall be made on such forms and in such manner and accompanied by such 
guarantee as may be prescribed by the commission. The chief highway administrator may reject 
any or all bids if they are unbalanced or for any other good reason, but otherwise he shall award 
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67-3-44 HIGHWAYS ~- 67-3-46 
the contract to the lowest responsible bidder allowing for such preference as may be provided by 
law. The successful bidder is required to furnish satisfactory bond in such amount as may be de- 
termined by the commission. The commission may adopt rules and regulations. providing for the 


exclusion of contractors from bidding and for the determination is a responsible bidder pursuant 


to the provisions of the Public Purchases:Act. 


Bikar Laws 1917, ch. 38, § 9; 1929, ch. 110, § 2; 
C.S. 1929, § 64-310; Laws 1939, ch. 92, § 1; 1941 Comp., 
§ 58-232; 1953 Comp., § 55-2-32; Laws 1983, ch. 72, § 1. 


The 1983 amendment substituted the present-section i 


catchline for the former catchline which read: "Road work; 
use of commission forces; bids; advertising; restrictions; 
rejection; contractor's bond," deleted "That" at the begin- 
ning of the first sentence, substituted "department" for 
"commission" following "state. highway" near the begin- 
ning of the first sentence, substituted "or" for."In all. other 
cases it shall be the duty.of the state highway engineer to" 
preceding "let the work";near the middle of the first sen- 
tence, inserted "state highway" preceding "commission" 
near the end of the first sentence, substituted "the" for 
"such" preceding "rules" near the beginning of the second 
sentence, deleted "as may be" preceding "adopted" near 
the beginning of the second sentence, substituted "the" 
for "such" preceding "commission" near the middle of the 
second sentence, deleted "said" preceding "commission" 
near the end of the second sentence, substituted ."chief 
highway administrator" for "state highway engineer" near 
the beginning of the third sentence, added "allowing for 
such preference as may be provided by law".at the end of 
the third sentence, substituted "is" for "shall be" preced- 
ing "required" near the beginning of the fourth sentence, 
deleted "state highway" preceding "commission". near the 
end of the fourth sentence, and added the last sentence. 

Effective dates. — Laws 1988, ch. 72, contains no ef- 
fective date provision, but was enacted at the session 
which adjourned on March 19, 1983. 

Compiler's notes, — The title of the 1929 act amend- 
ing this section does not indicate that such act is amenda- 


tory of the 1917 act. However, the preliminary clause of § - 


2 reads: "Section 9 of chapter 38 of the Laws of 1917, be 
and it is hereby amended to read as follows." 


67-3-44, 67-3- 45. Ha péhiaet! 


Repeals. — Laws 1981, ch. 127, § 20, repeals 67- 3-44 
and 67-3-45 NMSA 1978, relating to the use of convict la- 
bor on highway work. 


Public Purchases Act. — The Public Purchases Act, 
referred to in this section, was repealed by Laws 1984, 


ch. 65, § 175. Laws 1984, ch. 65, § 2, compiled as 13-1- 


29 NMSA 1978, provides that all references in law to the 
Public Purchases Act shall be,:construed to be references 


__ to the Procurement Code, 13-1-28 to 13-1-199 NMSA 1978, 


~' ANNOTATIONS 


Recovery by materialman on bond of contractor. 
— A bond to the’ state, Conditioned for the performance 
by a highway contractor of the obligations of his contract, 
one of which obligations was' to pay for materials used, 
could be sued on by a materialman, though the same bond 
indemnified the state, and though no statute authorized 
exacting such a contract or bond. Southwestern Portland 
Cement Co. v. Williams, 1926-NMSC-052, 32 N.M. 68, 251 
P. 380. 

Am. Jur. 2d, 'A.L.R. and C.J, S. references. — 39 Am, 
dur, 2d Highway) Streets and Bridges § 288. 

Public contracts: authority of state or its ee to 
reject all bids, 52 A.L.R.4th 186. 

Equipment leasing expense as element of construction 
contractor's damages, 52 A,L.R.4th 712. 

Highway contractor's liability to highway user for high- 
way surface defects, 62 A\L:R.4th 1067... 

Public contracts; low bidder's monetary relief against 
state or local agency for nawaneaed of contract, 65 
A.L.R.4th 93. 

Standing of dea ncatatel bidder on public contract to 
seek damages under 42 USCS § 1983 for public authori- 
ties' alleged violation of bidding irae 86 A.L.R. Fed. 
904, 

40 C.J:S. Highways 88-197 to 202. 


_ Laws 1981, ch. 127, contains no effective date provision 
applicable to this section, but was enacted at the session 
which adjourned on March 21, 1981. See N.M. Const., art. 
IV, § 23. 


67-3-46. Rental of equipment; bids not required in emergencies; bid 


procedure; restrictions. 


In cases of emergency where a state highway is rendered impassable for vehicular traffic by rea- 
son of fire, flood, storm or any other unusual condition and when it is necessary to take emergency 
action to reestablish the highway to a condition to render it passable to traffic, and equipment 
owned by the state transportation commission suitable for such purpose is not immediately avail- 
able, the secretary, subject to approval of the state transportation commission, may rent equip- 
ment for such purpose at a reasonable rental rate without advertising for bids. In all other cases, 
the secretary shall advertise for bids before renting equipment and shall rent such equipment 
from the party submitting the lowest satisfactory bid. Such advertisement for bids shall be’in ac- 
cordance with such rules as may be adopted therefor by the state transportation commission, and 
bids shall be on such forms ‘and in such manner and ae Seite Ste by such ee as may be 
prescribed by the commission. | 
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67-3-47 STATE TRANSPORTATION COMMISSION 67-3-49 


History: Laws 1939, ch. 91, § 1; 1941 Comp., § 58- 
235; 1953 Comp., § 55-2-35; 2008, ch. 142, § 56, 

Cross references, — For Prodirement Code, see 13- 1- 
28 to 13-1-199 NMSA 1978, 

The 2008 amendment, effective July 1, 2008, added 
the section heading; substituted | ‘state transportation 


commission" for "state highway commission"; and substi- 
tuted "secretary" for "state highway engineer". 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges §§ 233, 234, ~ 
40 C.J.S. Highways §§ 197 to 202. 


67- 3-47, SOON CERES for state aid roads; dcbeuttors restrictions. ]|— 


That every contract for highway improvement upon staté roads or fia improved, maintained 
or constructed with state aid, under the provisions of this act, shall be made in the name of the 
state of New Mexico and signed by the state highway engineer, together with the board of county 
commissioners or other proper officer or officers of a participating county, and by the contracting 
party, and no such contract shall be entered into, nor shall any such work be authorized, in any 
county which will create a liability on the part of the state in excess of the funds apportioned to or 
otherwise available for expenditures in such county under the terms of this act. 


History: Laws 1917, ch. 38, § 10; C.S. 1929, § 64-311; 
1941 Comp., § 58-236; 1953 Comp., § 55-2-36. 

Meaning of "this act", — The term "this act" refers to 
Laws 1917, ch. 38, the provisions of which are presently 
compiled as 67-3-9 to 67-83-11, 67-3-24, 67-3-26, 67-3-31, 
67-3-33, 67-3-41 to 67-3-43, 67-3-47, 67-38-48, and 67-4-17. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Highways, Streets and Bridges $§ 96, 98. 


Construction and effect of "changed conditions" clause 
in public works or construction contract with state or its 
subdivision, 56 A.L.R.4th 1042. 

40 C.J.S. Highways §§ 197 to 202, 


67-3-48. Partial payments on road contracts; progress estimates; 
limitation; division of amounts. 


Partial payments may be made on any contract for highway improvement under the provisions 
of this act, as the work progresses. Progress estimates shall be based on materials in place and la- 
bor expended thereon, but no more than ninety-five percent of the contract price of the work shall 
be paid in advance of the full completion of such contract and its acceptance by the state highway 
engineer. The state and county shall each pay its proportionate share of such partial payments on 
the certification of the amount thereof by the state highway engineer. 


History: Laws 1917, ch. 38, r 11; C.S. 1929, § 64-312; 
1941 Comp., § 58-237; 1953 Comp, § 55-2-37; Laws 
1975, ch. 266, § 1, 

Meaning of "this act". — The term "this act" refers to 


Laws 1917, ch. 38, the provisions of'which are presently — 


compiled as 67-3-9 to 67-3-11, 67-3-24, 67-3-26, 67-3-31, 
67-3-33, 67-3-41.to 67-3-43, 67-3-47, 67-3-48, and 67-4-17. 


ANNOTATIONS 


Limitation on advancement. — Even though — 
the contractor cannot finish job because of conditions - 


completely Béyolll his control, such as nondelivery of steel 
to the state necessary to complete the project, commission 
may not advance more than 85% (now 95%) of the con- 
tract price. 1947-48 Op, Att'y Gen. No. 47-5116. 

Effect of claim by judgment creditor on final pro- 
ceedings. — No payment of the retainage and no final 
settlement can be made where a creditor,;who has a dis- 
puted claim upon which suit has been brought, has pur- 
sued the case to judgment in the staté court. 1951-52 Op. 


~ Att'y Gen. No. 51- 5395, 


67-3-49. Claims of highway contractor's creditors; state highway 


“suspense fund. 


Whenever, after the completion of any contract for the construction, repair or maintenance of 
any public highway under the supervision of the state transportation commission and the final ac- 
ceptance of the work done thereunder, there now is or hereafter may be funds in a sum of less than 
five hundred dollars ($500) remaining in the hands of the state treasurer, properly payable under 
said contract, and claims of alleged creditors of such contractor ‘have been filed with the state 
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67-3-50 HIGHWAYS 67-3-52 
transportation commission against such funds, then, and at the election of the state transporta- 
tion commission and upon an appropriate voucher issued by the proper officer of said commission 
specifying the project number of such contract and the name of such contractor and the names 
of all creditors who have filed such claims with said commission and the amounts of all ‘claims 
so filed, the secretary of finance and administration shall issue a warrant for the transfer of the 
full amount of said fund to a special account to be known as the "state highway suspense fund" 
and shall specify upon his records the amount of money so transferred, the project number of said 
contract, the name of said contractor and the names and amounts of the claims of such creditors. 
Upon receipt of such warrant, the state treasurer shall transfer such funds to the state e highway 
suspense fund in accordance with said warrant. 


History: Laws 1929, ch. 108, § its C.S. 1929, § 64-342; 
1941, Comp., § 58-238; 1953 Comp., § 55-2-38; Laws 
1977, ch. 247, § 165; 2008, ch. 142, § 57. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "state transportation commission" for "state high- 
way commission". 

The 1977 amendment substituted "secretary of fi- 
nance and administration" for "state auditor" in the first 
sentence. 


ANNOTATIONS 


Making final payment when road may need to 
be redone. — The commission may lawfully make final 


payment to.a highway contractor on a road constructed by 
the said contractor even though it appears that it may be 
necessary to remove and replace the surface base and sub- 
base of the highway at considerable expense, unless the 
contractor failed to meet the standard and special speci- 
fications which constitute a part of the contract and such 
failure to follow said specifications resulted in the failure 
of the highway. 1957-58 Op. Att'y Gen. No. 58-147, 


67-3-50. Account closing; nonliability. 


Upon transfer of the funds as provided in Section 67-3-49 NMSA 1978, the state transportation 
commission shall close its book of account upon such project and shall have no further responsibil- 
ity in connection with such fund or. with the payment of the balance of money remaining to the 


credit of said contractor upon said contract. 


History: Laws 1929, ch..108, § 2;.C.S. 1929, § 64-343; 
1941 Comp., § 58-239; 1953 Comp., § 55-2-39; 2003, ch. 
142, § 58. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "of the funds as provided in Section 67-3-49 NMSA 
1978" for "being made"; and substituted "state transporta- 
tion commission" for "state highway commission". 


ANNOTATIONS 


Making final payment when road may need to 
be redone. — The commission may lawfully make final 


payment. to a highway contractor on a road constructed 
by the said contractor when it appears that it may be nec- 
essary to remove and replace the surface base and sub- 
base of the highway ati considerable expense, unless the 


_contractor failed to meet the standard and special. speci- 


fications which constitute a part of the contract and such 
failure to follow said specifications resulted in the failure 
of the highway. 1957-58 Op. Att'y Gen. No. 58-147. 


67-83-51. [Restrictions on disbursements from suspense fund. |] 


The monies in said "state highway suspense fund" shall be paid to such contractor or his credi- 
tors, as the case may be, only upon the determination of the respective rights of such contractor 
and said creditors who have filed such claims, by a court of competent jurisdiction in some action 
by or against the contractor or the sureties upon his bond. 


History: Laws 1929, ch. 108, § 3; C.S. 1929, § 64-344; 
1941 Comp., § 58-240; 1953 Comp., § 55-2-40. 


.. ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 40 
C.J.S, Highways §§ 176, 203 et seq. 


67-3-52. Payment from state highway suspense fund. 


Upon the delivery to the department of finance and administration of a certified copy of any such 
decree determining the respective rights of said contractor or sureties, and all of said creditors to said 
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fund, the secretary of finance and administration shall issue a warrant for the payment thereof in ac- 
cordance with such decree, and the state treasurer shall pay the same in accordance therewith. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 39A 
C.J.S. Highways § 208. 


History: Laws 1929, ch. 108, § 4; C.S, 1929, § 64-345; 
1941 Comp., § 58-241; 1953 Comp., § 55-2-41; Laws 
1977, ch. 247, § 166. 

The 1977 amendment substituted "department of fi- 
nance and administration" for "state auditor" and "secre- 
tary of finance and administration" for "state auditor." 


67-3-53. [Reversion of suspense fund balances. | 


If any monies remain in said "state highway suspense fund" for a period of five years without 
such a determination of the respective rights of said contractor and creditors thereto, the same 
shall revert to the state of New Mexico-.and be covered back into the state road fund. 


History: Laws 1929, ch. 108, § 5; C.S. 1929, § 64-346; 
1941 Comp., § 58-242; 1953 Comp., § 55-2-42. 


67-3-54, Flight strips, airport and access roads; contracts with federal 
government; secretary. ; ' 


The state transportation commission is hereby authorized to enter into and make agreements 
with the federal government, or any agency, bureau or commission thereof, providing for the con- 
struction and maintenance of flight strips for the landing and launching of aircraft adjacent to 
or in the vicinity of public highways, for the construction and maintenance of airports or the con- 
struction and maintenance of access roads to flight strips, airports, bombing ranges, target ranges, 
federal reservations or to any industry or location deemed necessary to the war effort. Whenever 
a project for the construction and maintenance of a flight strip, an airport or an access road has 
been approved by the state transportation commission, the secretary is hereby authorized to ex- 
ecute and sign on behalf of the commission the project agreement and modifications thereof and 
all other documents in connection with such project. Such agreements, modifications thereof and 
documents, when so executed and signed, shall be binding upon the state to the same extent as if 
they had been signed by every member of the state transportation commission. 


History: 1941 Comp., § 58-254, enacted by Laws 


1943, ch. 7, § 1; 1953 Comp., § 55-2-44; 2003, ch. 142, - 


§ 59. 

Cross references. — For Procurement Code, see 13-1- 
28 to 13-1-199 NMSA 1978. 

The 2003 amendment, effective July 1, 2003, added 
the section heading; substituted "state. transportation 
commission" for "state highway commission"; and substi- 
tuted "secretary" for "state highway engineer". 


ANNOTATIONS 


Construction and funding, of state-owned air- 
port. — State highway department (now department of 


transportation) rather than aeronautics commission (now 


aviation division) may legally construct and maintain a 
state-owned public airport (necessary to the war effort) 
and may accept federal money in connection with it. 1947- 
48 Op. Att'y Gen. No. 47-5117. 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 39 Am. 
Jur. 2d Highways, Streets and Bridges § 201. 

40 C.J.S. Highways §§ 179, 197 et seq. 


67-3-55. Flight strips, airports and access roads; bidding procedures; 
bond. 


The state transportation commission may construct, reconstruct or maintain any flight strips, 
any airport or access road by work done with its own forces. In all other cases, it is the duty of the 
secretary to let the work on contract, after taking bids therefor, subject to the approval of the state 
transportation commission. The taking of bids therefor shall be in accordance with such rules as 
may be adopted by the commission. The secretary may reject any or all bids if they are unbalanced 
or for any other good cause, but otherwise he shall award the contract to the lowest responsible 
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bidder. The successful bidder shall be required to furnish satisfactory bond in such amount as may 
be determined by the state transportation commission pledged to the faithful performance by the 
bidder of the terms of his contract. 


\History: 1941 Comp.,;.§ 58-255, enacted by Laws The 2003 amendment, effective July 1, 2003, added 


1943, ch. 7, § 2; 1953 Comp., § 55-2-45; 2008, ch, 142, the section heading; substituted "state transportation 
§ 60. commission" for "state highway commission"; and substi- 


tuted "secretary" for ' state highway engineer". 


67-3-56. State transportation commission; power to acquire land for 
flight strip, airport or access thereto. 


The : dtate transportation commission is hereby aithorined and pumbbrartid to acquire by pur- 
chase, condemnation, gift:or easement any andvall lands ‘or property necessary for the construc- 
tion, maintenance and use of a flight strip for the landing or launching of aircraft adjacent to or 
in the vicinity of a public highway, for the construction, maintenance and use of an airport; or any 
access road. The secretary is authorized to issue his voucher for the payment to the owner of any 
or all lands required for such purpose in the sum agreed upon with such owners or as may be de- 
termined by appraisement and, when presented with such voucher by the secretary, it is the duty 
of the secretary of finance and administration to issue a warrant in such amount, and the state 
treasurer shall pay the same out of the state road fund. 


History: 1941, Comp., § 58-256, cate by Laws . The 1977, amendment deleted "of" preceding "any ac- 


1943, ch. 7, § 3; 1953. Comp., § 55-2-46; Laws 199%) ch. cess" near the end of the first sentence and substituted 
247, § 167; 2008, ch. 142, § 61. "secretary of finance and administration" for "state audi- 
The 2008 aiiendment, effective July 1, 2008,; substi- | tor" in the second sentence. . 


tuted "state. transportation commission" for "state. high- 
way commission" in the section heading and the section; 
and substituted "secretary" for "state highway engineer", 


67-3-57. Annual appropriation; purposes. 


There is hereby appropriated for each of the thirty-fifth and thirty-sixth fiscal years the sum of 
nineteen million dollars ($19,000,000) or so much thereof as is necessary for the purpose of carry- 
ing out the provisions of the laws relating to the issue, sale and payment of state highway deben- 
tures and the interest thereon; for the construction, maintenance and improvement of public high- 
ways under the direction of the state transportation commission; for the purchase. of equipment 
therefor; for cooperation with the United States in the construction of roads under the federal aid 
road law and other laws; and for the payment of salaries and other expenses incurred by the state 
transportation commission pursuant to law. 

The appropriations shall be paid only out of the money’ in the state trodstnry to the credit ofthe state 
road fund and that may be placed to the credit of said fund, special road funds and funds from time to 
time set aside for the payment of the principal of and interest on state highway debentures and money 
received by the state treasurer from allotments of appropriations by congress for road construction or 
other purposes, from sales of state highway debentures, from special road tax levies and other ijn 
provided by law to be expended under the direction of the state transportation commission. 


History: 1941 Comp., § 58-264, enacted by Laws. Bond issues,.— Laws 1955, ch. 269,'§ 1; as amended by 
1947, ch. 118, § 1; 19538 Comp., § 55-2-47; 2008, ch. 142, — Laws 1961, ch: 115, § 1, authorizes the state highway com- 
§ 62. mission (now state transportation commission) to sell deben- 

The 2008 amendment effective July 1, 2003, added tures not exceeding $20,000,000 to mature 25 years from 
the section heading; and substituted "state transportation date for constructing. and improving state highways, and 
commission" for "state highway commission". includes procedure for sale and payment of such debentures. 

Compiler's notes. — This section, 67-3-58 and 67-3-59 Laws 1965, ch. 93, authorizes the state highway com- 
NMSA 1978 are deemed to supersede Laws 1939, ch. 74, | mission (now state transportation commission) to sell de- 
which reads exactly as Laws 1947, ch. 118, except that the bentures. not exceeding $20,000,000 to mature 25 years 
annual appropriation was $15, 000, 000, from date for constructing and improving state highways, 

The appropriation made by this section is continued and includes procedure for sale and Spiga of oe Pier 
past the thirty-sixth fiscal year by 67-38-59 NMSA 1978. bentures. 
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Laws 1968, ch. 54, approves the state highway commis- 
sion (now state transportation commission) issue of de- 
bentures of $1,125,000 under powers of Laws 1965, ch. 93, 
for construction or improvement of state secondary high- 
ways, and states certain conditions, ii 

Laws 1969, ch. 230, § 1, approves the state highway 
commission (now state transportation commission) issue 
of a ee of $2,000,000 under powers of Laws 1965, 


ch. 93, for construction or improvement of state secondary 
highway system, and states certain conditions, 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 40 
C.J.S. Highways. § 176. 


67-3-58. Allotment of appropriation. 


From the money appropriated in Section 67-3-57 NMSA 1978, the state treasurer shall set aside 
each month out of the funds prescribed by law for the payment thereof a sufficient sum to pay the 
interest accrued each month on each series of state highway debentures then outstanding and, 
during the twelve months next preceding the maturity of each series of such debentures, he shall 
set aside from said funds sufficient money to provide for the payment of the principal thereof at 
maturity. The money so set aside shall be disbursed by the state treasurer only for the payment of 
the principal and interest of the series of the state highway debentures for which the money is set 
aside. The remainder of the money appropriated in Section 67-3-57 NMSA 1978 shall be disbursed 
upon the order of the state transportation commission or its duly authorized agent in the manner 
provided by law for disbursement of money in the state road fund. 


which reads exactly as Laws 1947, ch. 118, except that the 
annual appropriation was $15,000,000. 


ANNOTATIONS 


Am. ‘Jur. 2d, A.L.R. and C.J.S. references. — 40 
C.J.S. Highways § 176. 


History: 1941 Comp., § 58-265, enacted by Laws 
1947, ch. 118, § 25 1953 Comp., § 55-2-48; 20038, ch. 142, 
§ 63. 

The 2003 amendment, effective July. 1, 2003, added _. 
the section heading; and substituted "state transportation 
commission" for "state highway commission". 

Compiler's notes. — This section, 67-3-57 and 67-3-59 
NMSA 1978 are deemed to supersede Laws 1939, ch, .74, 


67-3-59. [Balances; continuation of appropriation.] 


All monies hereby appropriated for any fiscal year or any part thereof which are not expended at the 
end of such fiscal year shall be added to the appropriation hereby made for the succeeding fiscal year. 

The same appropriation with the same provisions and limitations as is made by this act [67-3-57 
to 67-3-59 NMSA 1978] for the thirty-sixth fiscal year is hereby declared to apply and be continued to 
and in every fiscal year subsequent to the thirty-sixth fiscal year, unless otherwise provided by law. 


History: 1941 Comp., § 58-266, enacted by Laws 
1947, ch. 118, § 3; 1953 Comp., § 55-2-49. 

Compiler's notes, — This section, 67-3-57 and 67-3-58 
NMSA 1978 are deemed to supersede Laws 1939, ch, 74, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and Cu.S, references. — 40 
C.I.S. pis Sagas § 176. 


which reads exactly as Laws 1947, ch. 118, except that the 
annual appropriation was $15,000,000: : 


67-3-59.1. State highway debentures; issuance; limits; Sppkonel; 
coupons. 


A. In order to provide funds to finance state highway projects, including state highway projects 
that are required for the waste isolation pilot project and are eligible for federal reimbursement or 
payment as authorized by federal legislation, the state transportation commission is authorized, 
subject to the limitations of this section, to issue bonds from time to time, payable from federal 
funds not otherwise obligated that are paid into the state road fund and the proceeds of the collec- 
tion of taxes and fees that are required by law to be paid into the state road fund and not otherwise 
pledged solely to the payment of outstanding bonds and debentures. 

B. Except as provided in Subsections C and _D of this section, the total aggregate outstanding 
principal amount of bonds issued from time to time pursuant to this section, secured by or payable 
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from federal funds not otherwise obligated that are paid into the state road fund and the proceeds 
from the collection of taxes and fees required by law to be paid into the state road fund, shall not, 
without additional authorization of the state legislature, exceed one hundred fifty million dollars 
($150,000,000) at any given.time, subject to the following provisions: . 

(1) the total aggregate outstanding principal amount of bonds issued for state highway 
projects that are required for the waste isolation pilot project and. are eligible for federal reim- 
bursement or payment as authorized by federal legislation shall not exceed one hundred million 
dollars ($100,000,000); and — 

(2) the total aggregate outstanding principal amount of Gnd issued for state highway 
projects other than state highway projects that are required.for the waste isolation pilot project 
and are eligible for federal reimbursement or payment as authorized by federal legislation shall 
not exceed fifty million dollars ($50,000,000). 

C. Upon specific authorization and appropriation by the legislature, and subject to the limita- 
tions of Subsection D of this section, an additional amount of bonds may be issued pursuant to this 
section for state highway projects, to be secured by or payable from taxes or fees required by law 
to be paid into the state road fund and federal funds not otherwise obligated that are paid into 
the state road fund, and, as applicable, taxes or fees required by law to be paid into the highway 
infrastructure fund, as follows: 

(1) an aggregate outstanding principal amount of bonds, not to exceed six hundred twenty- 
four million dollars ($624,000,000), for major highway infrastructure projects for which the de- 
partment has, prior to January 1, 1998, submitted or initiated the process of submitting a plan to 
the federal highway administration for innovative financing pursuant to 23,USCA Sections 122 
and 307; 

(2) an aggregate outstanding principal amount of bonds, not to exceed one hundred iti 
lion dollars ($100,000,000), for state ‘highway projects that are required for the waste golasion 
pilot project and are eligible for federal reimbursement; and 

(3) an aggregate outstanding principal amount of bonds;’not 6 eteead fi Hundred’ ate 
lion dollars ($400,000,000), for other state highway projects. 

D. The total amount of bonds that may be issued by the state transportation commission for 
state highway projects pursuant to Subsection C of this section shall not exceed a total aggregate 
outstanding principal amount of: ;, 

(1). three hundred million dollars ($300,000 ,000). prior to July 1, 1999; 

(2) six hundred million dollars ($600,000,000) from July 1, 1999 through June 30, 2000; 

(3). nine hundred million dollars ($900,000,000) from July 1, 2000 through June 30, 2001; and 

(4), one billion one hundred twenty-four million dollars ($1,124,000,000) after June 30, 
2001. 

EK. The state transportation commission may issue bonds to refund other bonds issued pursu- 
ant to this section by exchange or current or advance refunding. 

F. Each series of bonds shall have a maturity of no more than twenty-five years from the date 
of issuance. The state transportation commission shall determine all other terms, covenants and 
conditions of the bonds; provided that the bonds shall not be issued pursuant to this section un- 
less the state board of finance approves the issuance of the bonds and the principal amount of and 
interest rate or maximum net effective interest rate on the bonds. 

G. The bonds shall be executed with the’ manual or facsimile signature of the chairman \of 
the state transportation commission, countersigned by the state treasurer,and attested to by the 
secretary of the state transportation commission, with the ee of the state frenepartatign, commis- 
sion imprinted or otherwise affixed to the bonds. 

H. Proceeds of the bonds may be used to pay expenses sielpred in the preparation, issuance 
and sale of the bonds and, together with the earnings on the proceeds of the bonds, may be used 
to pay rebate, penalty, interest and other obligations relating to the bonds and whe proceeds of me 
bonds under the Internal Revenue Code of 1986, as amended. © i 

I, The bonds may be sold at a public or nepotiatad sale at, above or below par or through the 
_ New Mexico finance authority. A negotiated ‘sale shall be made with one or more investment bank- 
ers whose services are obtained through a competitive proposal process. For any sale, the state 
transportation commission or the New Mexico finance ‘authority shall also procure the services 
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of any financial advisor or bond counsel through a competitive proposal process. If soldat public 
sale, a notice of the time and place of sale shall be published in a newspaper of general circulation 
in the state, and in anyother newspaper determined in the resolution authorizing the issuance of 
the bonds,-once each week for two consecutive weeks prior to the date of sale. The bonds may be 
purchased by the state treasurer or state investment officer. 

J. This section is full authority for the issuance and sale of the bonds, and the bonds shall not 
be invalid for any irregularity or defect in the proceedings for their issuance and sale and shall be 
incontestable in the hands of bona fide purchasers or holders of the bond for value. 

K._ The bonds shall be legal investments for a person or board charged with the investment of 
public funds and may be accepted as security for a deposit of public money:and, with the interest 
thereon, are exempt from taxation by the state and a political subdivision or agency of the state. 

L. . Any.law authorizing the imposition or distribution of taxes or fees paid into the state.road 
fund or the highway infrastructure fund or that affects those taxes and fees shall not be amended 
or repealed or otherwise directly or indirectly modified so as to impair outstanding bonds secured 
by a pledge of revenues from those taxes and fees paid into.the state road fund or the highway 
infrastructure fund, unless the bonds have:been discharged in full or provisions have been made 
for a full discharge. In addition, while any bonds issued by the state transportation commission 
pursuant to the provisions, of this section remain outstanding, the powers or duties of the commis- 
sion shall not be diminished or. impaired! in any manner that will abies adversely the interests and 
rights of the holder of such bonds.° 

M. In contracting for state highway projects to be paid in whole or in part with proceeds of 
bonds authorized by this section, the department shall require that any sand, gravel, caliche or 
similar material needed for the project shall, if practicable, be mined from state lands. Each 'con- 
tract shall provide that the contractor notify the commissioner of public lands of the need for the 
material and that, through lease or purchase, the material shall be mined from state lands if. 

(1) the material needed is available from state lands in, the vicinity of the project; 

(2) the commissioner determines that the lease or purchase is in the best interest of the 
state land trust beneficiaries; and ) 

(3). the cost to the contractor for the material, including the costs of transportation, is com- 
petitive with other available material from non-state lands. 

N. Bonds issued pursuant to this section shall be paid solely from federal funds not otherwise 
obligated and taxes and fees deposited. into the state road fund and, as applicable, the highway 
infrastructure fund, and shall not constitute a general obligation of the state. 


History: 1978 Comp., § 67-3-59.1, enacted by Laws excise” preceding "taxes" and "motor vehicle registration" 
1989, ch. 157, § 1; 1991, ch. 9, § 41; 1998, ch. 86, § 1; ~ preceding “fees"; in Subsection B, added the exception at 
1999 (1st S.S.), ch. 9, § 4; 2008, ch. 142, § 64. the beginning and substituted "federal funds not otherwise 

Repeals and reenactments, — Laws 1989, ch. 157, § obligated that are paid into the state road fund and the pro- 
1 repealed former 67-3-59,1 NMSA 1978, as amended by ceeds from the collection of taxes and fees required by law 
Laws 1980, ch. 57, § 1, relating to state highway deben- to be paid into the state road fund" for "the gasoline excise 
tures, and enacted a new 67-3-59,1 NMSA 1978, effective taxes and motor vehicle registration fees"; in Paragraph 
June 16, 1989. For provisions. of former section, see 1988 B(1) inserted "or payment" following "federal reimburse- 
Cumulative Supplement. : ment"; added Subsections Ciand D; redesignated former 

The 2003 amendment, effective July 1, 2003, substi- Subsections C through I as Subsections E through K and 
tuted "state, transportation commission" for "state high- added Subsections L and. M; in Subsection G made a:minor 
way commission". stylistic change; and in Subsection 1 rewrote the first sen- 

The 1999 amendment, effective July 1,,1999, in Sub- tence and added the second and third sentences. 
section C, inserted-"and,.as applicable, taxes or fees re- The 1991 amendment, effective June 14, 1991, deleted 
quired by: law to be paid into the highway infrastructure “only those" following "finance" and inserted "including 
fund" near the end of the introductory language and, in state highway projects" near the beginning of Subsection 
Paragraph (1), deleted "state highway.and transportation" A and, in Subsection B, substituted "one hundred fifty mil- 
preceding "department" near the middle; in Subsection lion dollars ($150,000,000)" for one hundred million dollars 
L, inserted "or the highway infrastructure fund" in two ($100,000,000)" in the first paragraph, added "subject to the 
places; added Subsection M and redesignated the subse- following provisions", and added Paragraphs (1) and (2). 
quent subsection accordingly; and inserted "as applicable, Effective dates. — Laws 1998, ch. 86, contains no ef- 
the highway infrastructure fund, and" in Subsection N, fective date ‘provision, but pursuant to N.M::Const., art. 

The 1998 amendment, in Subsection A, inserted: "or IV, § 23, is effective May 20, 1998, 90 days after adjourn- 
payment" following "federal reimbursement", subject to the ment of the, legislature. 
limitations of this section" following "authorized,", "federal Appropriations. — Laws 1998, ch. 84, §.1, effective 
funds not otherwise obligated that are paid into the state May 20, 1998, provides that, in compliance with the provi- 
road fund" following "payable from" and, deleted "gasoline sions of this code section, the state highway commission (now 
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state transportation commission) may issue and sell state transportation] for expenditure in fiscal years 1999 through 
highway bonds in an amount not exceeding $315,000,000 2001 for the four-lane construction, including planning, 
to be appropriated to the state highway and transportation designing, engineering, constructing and acquiring rights- 
department [department of transportation] for construction, of-way, of United States highway 70, contingent upon the 
improvement, planning, designing; engineering, construct- commitment of the state highway and transportation de- 
ing and acquiring rights-of-ways on various roads, highways partment. [department of transportation] of $122,500,000 
and interstate highways throughout the state. in matching federal funds to the project. Any unexpended 
Laws 1998, ch. 85, § 1, effective May 20, 1998, provides or unencumbered balance remaining at the end of fiscal 
that, in compliance with the provisions of this code sec- year 2001 shall revert to the state road fund. 
tion, the state highway commission (now state transporta- Laws 1999, ch. 51, § 1, effective March 17, 1999, pro- 
tion commission) may issue and sell state highway bonds vides that, if the proceeds from state highway bonds 
in an amount not exceeding $804,000,000 to be appropri- ~ authorized pursuant to Subsection F of Section 1 of 
ated to the state highway and transportation department «:, Chapter 85 of Laws 1998 and appropriated to the state 
(department of transportation) for construction, improve- highway and transportation department [department of 
ment, planning, designing, engineering, constructing and transportation] for construction of the southwest loop in 
acquiring rights-of-ways on various roads, -highways and | Albuquerque, including the Paseo del Volcan interchange 
interstate highways throughout the state. Any unexpended at interstate 40, cannot be used for that project in a timely 
or unencumbered balance remaining six months after the . | manner, the state highway and transportation depart- 
completion of a project authorized in this section shall re- ment [department of transportation] may use the pro- 
vert to the state road fund. If the state highway commission ceeds to improve any road classified as a current or future 
(now state transportation commission) has not certified the. principal arterial that is located south of interstate 40 and 
need for the issuance of bonds for any project authorized in west of interstate 25 in Bernalillo county and the proceeds 
this section by the end of fiscal year 2001, the authorization are appropriated for that purpose. 
provided in this section shall‘be void. ~ Internal Revenue Code of 1986. — The Internal Rev- 
Laws 1998, ch. 85, § 2, effective- May 20, 1998, appro- enue Code of 1986, referred to in Subsection H, appearsias 


priates $22,500,000 from the state road fund to the state 26 U.S.C. § 1 et seq, 
highway and transportation department [department of 


67-3-59.2. Highway infrastructure fund created; purpose. , 


A. The “highway infrastructure fund" is created in the state treasury and shall be adminis- 
tered by the department. The fund shall consist of money from various fees and taxes distributed 
to the fund. Earnings on investment of the fund shall be credited to the fund. Balances in the fund 
at the end of any fiscal year shall not revert and shall remain in the fund for the PUrpOoes autho- 
rized in this section. 

B: Money in the fund shall be used solely for acquisition of rights of way or planning, design, 
engineering, construction or improvement of state highway projects authorized pursuant to the 
provisions of Laws 1998, Chapter 84, Subsections C through H of Section 1 of Chapter 85 of Laws 
1998, Laws 2003 (1st S.S.), Chapter 3, Sections 27 and 28, Laws 2020 (1st S.S.), Chapter 3, Sec- 
tion 8 and Section 1 of this 2021 act and is appropriated to the department for expenditure for 
those purposes. 

C. The taxes and fees required by law to be distributed to the highway infrastructure fund may 
be pledged for the payment of bonds issued pursuant to Sections 67-3-59.1, 67-3-59.3 and 67-3- 
59.4 NMSA 1978, Laws 2020 (1st S.S.), Chapter 3, Section 8 and Section 1 of this 2021 act for the 
highway projects authorized in the laws specified in Subsection B of this section. 


History: Laws 1999 (1st S.S.), ch. 9, § 8; 2003 added "2020"; in Subsection C, after "payment of", deleted 


(1st S.S.), ch. 8, § 23; 2020 (1st S.S.), ch. 3, § 5; 2021, "state highway", after "67-3-59.3", added "and 67: 3-59.4", 
ch. 43, § 2. after "NMSA 1978 and", deleted "Section 26" and waded 
The 2021 amendment, effective April 5, 2021, au- "Section 8", and after of this", deleted "2003" and added 
thorized the use of money in the highway infrastructure "2020", 
fund to be used for certain state highway construction, re- Temporary provisions, — Laws 2020 (1st S.S.), ch. 3, 
construction and improvement projects; in Subsection B, § 11, effective June 26, 2020, provided: 
after "Sections 27 and 28,",;‘added "Laws 2020 (1st S.S.), A. Nothing in this act shall be deemed to impair state 
Chapter 3", after "Section 8", deleted "of this 2020 act” highway revenue bonds previously issued by the state 
and added "and Section 1 of this 2021 act"; and in Subsec- transportation commission and ge laniete on the effec- 
tion O, after "67-3-59.4 NMSA 1978,", deleted "and" and tive date of this act. 
added "Laws 2020 (1st S:S.), Chapter 3", and after "Sec- B. If required by the terms, iailenta and provisions 
tion 8", deleted "of this 2020 act" and added "and Section 1 of state highway revenue bonds previously issued by the 
of this 2021 act", state transportation commission and outstanding on the 
The 2020 (1st S.S.) amendment, affective June 26, effective date of this act, additional bonds issued by the 
2020, authorized the issuance of state ‘transportation state transportation commission or the-New Mexico fi- 
project bonds; in Subsection B, after "Section 1 of Chap- nance authority when directed by the state transporta- 
ter 85 of Laws 1998", deleted "and" and added "Laws 2003 tion commission pursuant to this act’shall contain any re- 
(1st S.S.), Chapter 8", after "Sections 27 and 28", added quired terms, covenants and provisions required to avoid 
"and Section 8", and after "of this", deleted "2003" and impairment of the previously issued bonds, 
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The 2008 (1st S.S.) amendment, effective Febru- Subsection B, and substituted “Sections 67-3-59.1 and 67- 
ary 8, 2004, deleted “and” preceding “Subsections C” 3-59,3 NMSA 1978 and Section 26 of this 2003 act” for 


and inserted “and Sections 27 and 28 of this 2003 act” in “Section 67-3-59.1 NMSA 1978” in Subsection C. 


67-3-59.3. State transportation project bonds; issuance; procedures; 
approyal. 


A. In order to provide funds to finance state transportation projects, the New Mexico finance 
authority, when directed by the state transportation commission, is authorized, subject to the limi- 
tations of this section, Section 67-3-59.4 NMSA 1978, Laws 2020 (1st S.S.), Chapter 3, Section 8 
and Section 5 of this 2021 act, to issue state transportation project bonds from time to time, pay- 
able from: 

(1) federal funds not otherwise obligated that are paid into the state road fund; 

(2) proceeds of the collection of taxes and fees that are required to be paid into the state 
road fund and not otherwise pledged exclusively to the payment of outstanding bonds and:deben- 
tures; and 

(3) taxes and fees required by law to be paid into the highway infrastructure fund. 

B. The New Mexico finance authority, when directed by the state transportation commission, 
may issue bonds to refund other bonds issued by or at the direction of the state transportation 
commission pursuant to this section or Section 67-3-59.1 NMSA 1978 by exchange or current or 
advance refunding. 

C. In consultation with the state transportation commission, the New Mexico finance author- 
ity shall determine all terms, covenants and conditions of the bonds; provided that the project 
design life of a project meets or exceeds the life of the bond issued for that project, and each series 
of bonds shall be sold, executed and delivered in accordance with the provisions of the New Mexico 
Finance Authority Act [Chapter 6, Article 21 NMSA 1978]. The New Mexico finance authority may 
enter into interest rate exchange agreements, interest rate swap contracts, insurance agreements, 
remarketing agreements and any other agreements deemed necessary in connection with the is- 
suance of the bonds. . 

D, Proceeds of the bonds and amounts on deposit in the state road fund and the highway infra- 
structure fund may be used to pay expenses incurred in the preparation, administration, issuance 
and sale of the bonds and, together with the earnings on the proceeds of the bonds, may be used 
to pay rebate, penalty, interest and other obligations relating to the bonds and the proceeds of the 
bonds under the Internal Revenue Code of 1986, as amended. 

EK. This section is full authority for the issuance and sale of the bonds, and the bonds shall not 
be invalid for any irregularity or defect in the proceedings for their issuance and sale and shall be 
incontestable in the hands of bona fide purchasers or holders of the bond for value. 

F. The bonds shall be legal investments for a person or board charged with the investment of 
public funds‘and may be accepted as security for a deposit of public money and, with the interest 
thereon, are exempt from taxation by the state and a political subdivision or agency of the state. 

G. Any law authorizing the imposition or distribution of taxes or fees paid into the state road 
fund or the highway infrastructure fund or that affects those taxes and fees shall not be amended 
or repealed or otherwise directly or indirectly modified so as to impair outstanding bonds secured 
by a pledge of revenues from those taxes and fees paid into the state road fund or the highway in- 
frastructure fund, unless the bonds have been discharged in full or provisions have been made for 
a full discharge. In addition, while any bonds issued by the New Mexico finance authority pursu- 
ant to the provisions of this section remain outstanding, the powers or duties of the state transpor- 
tation commission or the authority shall not be diminished or impaired in any manner that will 
affect adversely the interests and rights of the holder of such bonds. 

H. In contracting for state transportation projects to be paid in whole or in part with pro- 
ceeds of bonds authorized by this section, the department shall require that any sand, gravel, 
caliche or similar material needed for the project shall, if practicable, be mined from state lands. 
Each contract shall provide that the contractor notify the commissioner of public lands of the 
need for the material and that, through lease or purchase, the material shall be mined from 
state lands if: 
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(1) the material needed is available from state lands in the'vicinity of the project; 

(2) the commissioner determines that the lease or purchase is in the best interest of the 
state land trust beneficiaries; and _ File 

(3) the cost to the contractor for the material, including the costs of transportation, is com- 
petitive with other available material from nonstate lands. 

I. Bonds issued pursuant to this section shall be paid solely from federal funds not otherwise 
obligated and taxes and fees deposited into the state road fund and the. highway infrastructure 
fund and shall not constitute a general obligation of the state.. 

J... For purposes of this section, "state transportation project bonds" includes only those bonds 
issued pursuant to this section and excludes transportation bonds as defined i in Section 67-3-72 
NMSA 1978. 


History: Laws 2003 (1st. S.S.), ch. 3, § 24; “2020 er ecaupaatioe commission and outstanding on the effec- 
(1st S.S.), ch. 3, § 6; 2021, ch. 43, § 3. “tive date of this act. 

Compiler's notes. — The Internal Revenue’ Code of: B. Tf required by the terms, covenants and provisions 
1986, referred to in Subsection D, is codified throughout of state highway revenue bonds previously issued by the 
Title 26 of the United States Code, ah state transportation commission and outstanding on the 

The 2021 amendment, effective April 5, 2021, autho- © effective date of this act, additional bonds issued by the 
rized the New Mexico finance authority to issue and sell — state transportation commission or the New Mexico fi- 
transportation project bonds inthe amount, of two hun- | © nance authority when directed by the state transporta- 
dred thirty-four million six hundred thousand dollars tion commission pursuant to this act shall contain any re- 
($234,600,000) on or after July 1, 2021 for certain state quired terms, covenants and provisions required to avoid 
highway construction, reconstruction and improvement impairment of the previously issued bonds, 
projects; in Subsection A, after "Section 67-3-59.4 NMSA Internal Revenue Code of 1986, — The Internal Rev- 
1978,", deleted "and" and added "Laws 2020 (1st §.S.), enue Code of 1986, referred to in Subsection D, is codified 
Chapter 3", and after "Section 8", deleted "of this 2020 ~~ throughout Title 26 of the United States Code. 
act" and added "and Section 5 of this 2021 act": ‘Compiler’s notes, — Laws 2003 (1st S.S.), ch. 3, § 24, as 

The 2020 (1st S.S.) amendment, effective June 26, . enacted by the legislature, included the provision “without 
2020, authorized the issuance of state transportation proj- obtaining the approval of such agreements by any agency 
ect bonds; and in Subsection A, in the introductory para- or board of the state, notwithstanding the provisions of any 
graph, after the first occurrence of "Section", deleted. "26 of other law of the state” at the end of Subsection C; however, 
this 2003-act" and added '"67-3-59.4 NMSA 1978 and Sec- such provision was vetoed by the governor. 
tion 8 of this 2020 act", and after "to issue", added "state Laws 2008 (1st 8.S.), ch. 3, §§ 27 and 28 list the autho- 
transportation project". rized transportation projects for which the Department of 

Temporary provisions, — Laws 2020 (1st S.S.), ch. 3, Transportation may use the net proceeds of state transpor- 
§ 11, effective June 26, 2020, provided: _. tation project bonds issued by the New Mexico Finance Au- 


A. Nothing in this act shall be deemed to impair state. _ thority pursuant to this section and 67-3-59.4 NMSA 1978. 
highway revenue bonds previously issued by the state fe 


67-3-59.4. State transportation project bonds; authorization and 
appropriation; priorities; criteria; reports. 


A. It is the intent of the legislature to authorize the New Mexico finance authority to issue 
state transportation project bonds pursuant to Section 67-3-59.3 NMSA 1978 for projects specified 
in Laws 2003 (1st S.S.), Chapter 3, Sections 27 and 28, Laws 2020 (1st S.S.), Chapter 3, Section 8 
and Section 1 of this 2021 act in the total aggregate principal amount of one billion re hundred 
eighty-five million dollars ($1,585,000,000). 

B,._ The state transportation commission may authorize the New Mexico finance authority toi is- 
sue and sell state transportation project bonds. The proceeds of the. bonds are appropriated to the 
department of transportation for projects listed in Laws 2003 (1st S.S.), Chapter 3, Sections 27 and 
28, Laws 2020 (1st S.S.), Chapter 3, Section 8 and Section 1 of this 2021 act. 

C. The department of transportation shall provide to the legislature and the governor.a report 
on transportation priorities and progress. The report shall include: 

(1) justification of priority ranking of projects, including the following for each nlghwAy 
project enumerated in Laws 2003 (1st 8.S.), Chapter 3, Sections 27 and 28; , 
(a) traffic counts and accident rates and the expected improvements to traffic fa, 
health and safety; _ 
(b) the ranking of the pavement and substructure conditions; 
(c) an assessment of economic development impacts; and 
(d) other information deemed significant by the department; 
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(2) the expected life of the proposed improvement; : 

(3) sufficiency of revenue to pay the principal and interest of all otiatahting and ocd 
bonds based on a five- and twenty-year financial forecast for the state road fund and the effect of 
the bond program on the department's construction and maintenance program; 

(4) status report of ongoing major construction; 

(5) the relationship between the 2 bgp projects and the statewide transportation im- 
provement program; and — 

(6) any other information etnestad by the legislature or the executive. 

D. The department of transportation shall provide quarterly progress reports to the depart- 
ment of finance and administration and the legislative finance committee. 

E. The department of transportation shall adopt and enforce rules with the goal that no less 
than seventy percent of the work force of an exclusively state-funded project authorized in Laws 
2003 (1st S.S.), Chapter 3, Sections 27 and 28 shall be residents of New Mexico. 


History: Laws 2003 (1st S.S. ), ch. 8, § 26; 2020 in Section 8", and _ after "of this", deleted "2003" and added 


(1st S.S.), ch. 3, § 7; 2021, ch. 48, § 4. "2020"; in Subsection C, Paragraph (1), after "enumerated 
The 2021 amendnient, effective April 5, 2021, au- in", added "Laws 2003 (1st S.S.), Chapter 3", and after "Sec- 
thorized the New Mexico finance authority to issue state tions 27 and 28", deleted "of this 2003 act"; and in Subsection 
transportation project bonds for certain state highway EK, after "state- funded project authorized in", added "Laws 
construction, reconstruction and improvement. projects; 2008 (1st S.S,), Chapter 3", and after "Sections 27 and 28", 
and after "Sections 27 and ,28,", deleted "and in" and deleted "of this 2003 act". 
added "Laws 2020 (1st S.S.), Chapter 3", and after "Sec- Temporary provisions, — Laws 2020 (1st S.S.), ch. 3, 
tion 8", deleted "of this 2020 act" and added "and Section 1 § 11, effective June 26, 2020, provided; 
of this 2021 act" throughout the section. A. Nothing in this act shall be deemed to impair state 
The 2020 (ist S.S.) amendment, effective June 26, highway revenue bonds previously issued by the state 
2020, authorized the issuance of state transportation project transportation commission and outstanding on the effec- 
bonds: in Subsection A, after "transportation", added "proj- tive date of this act. 
ect", after "bonds", added "pursuant to Section 67-3-59.3 B. If required by the terms, covenants and provisions 
NMSA 1978", after "projects specified in", added "Laws 2003 of state highway revenue bonds previously issued by the 
(1st S.S.), Chapter 3", after "Sections 27 and 28", deleted "of state transportation commission and outstanding on the 
this 2003 act" and added "and in Section 8 of this 2020 act", effective date of this act, additional bonds issued by the 
after "($1,585,000,000)", deleted "in annual increments of state transportation commission or the New Mexico fi- 
three hundred fifty million dollars ($350,000,000) beginning nance authority when directed by the state transporta- 
with the appropriation for 2003 provided for in Subsection BB .. tion commission pursuant to this act shall contain any re- 
of this section"; in Subsection B, deleted "After the effective quired terms, covenants and provisions required to avoid 
date of this act", after "projects listed in", added "Laws 2003 impairment of the previously issued bonds. 


(1st S.S.), Chapter Bs after "Sections 27 and 28", added "and 


67-3-60. Bypasses and relocation projects; expenditure of highway, 
funds; purpose. 


_ The purpose of Sections 67-3-60 and 67-3-61 NMSA 1978 is to foster and insure the correlation 
of state highway construction programs closely affecting smaller municipalities and unincorpo- 
rated communities with the future economic growth, livelihood, development, safety and general 
welfare of the communities by limiting the use of public funds for the construction of highway 
bypasses or relocation projects diverting traffic and commerce from existing state highway routes 
through the communities in accordance with the provisions of all existing agreements between a 
municipality or county and the state transportation.commission relating to obtaining the consent 
of the municipality or county pursuant to the provisions of Section 67-3-61 NMSA 1978. 


History: 1958 Comp., § 55-2-50, enacted by Laws governing bodies have executed written agreements rela- 
1963, ch. 114, § 1; 1966, ch. 16, § 1; 2003, ch. 142, § 65. tive to highway construction and: by-passes, such agree- 

The 2003 amendment, effective July 1, 2003, deleted ments are valid and binding upon the commission and 
"of Act" at the end of the section heading; substituted "Sec- the state highway department (now department of trans- 
tions 67-3-60 and 67-3-61 NMSA 1978" for "this act"; substi- portation) even if the by-pass laws (67-3-60 and 67-3-61 
tuted "state transportation commission" for "state highway NMSA 1978) are repealed. 1966 Op. Att'y Gen. No, 66-13. 
commission"; and substituted "Section 67-3-61 NMSA 1978" Law reviews. — For comment, "Constitutional Law - 
for "Laws 1963, Chapter 114, Section 1 and Laws 1965, Delegation of Power - New Mexico Bypass Law," see 4 Nat, 
Chapter 188, Section 1" at the end of the section. Resources J: 160 (1964), 

ANNOTATIONS 


Effect of repeal of by-pass laws on agreements. — 
Since the commission and various municipal and county 
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67-3-61. Limitation of expenditures of re funds for construction 
of highway bypasses. | 


No expenditure or contract for the expenditure of state public funds for purposes of prlgutnusprt pers 
of highway bypasses or highway relocation.projects diverting public motor vehicle travel from a 
previously existing highway route)shall be made.that violates the provisions of an existing, agree- 
ment between a municipality or county and the state transportation commission relating to ob- 
taining the consent of the municipality or county pursuant to the provisions. of this section. An 
existing agreement between a municipality or county and the state transportation, commission 
may be amended or revised by mutual consent of the parties to. the agreement. Once authority is 
given by the governing authority and the state,transportation commission, has affirmatively acted 
in reliance upon the expressed approval, public funds may be expended and contracts executed 
despite subsequent withdrawal of approval by the governing authority. 


History: 1953 Comp., § 55-2-51, enacted by Laws relative to highway construction and by-passes, such 
1968, ch. 114, § 2; 1965, ch. 188, 81; 1966, ch. 16, § 2; agreements are valid and binding upon the commission 
2008, ch. 142, § 66. and the state highway department (now department of 

The 2003 amendment, effective July 1, 2003, substi- transportation) even if the by-pass laws (67-3-60 and 
tuted "state transportation commission" for "state high- 67-3-61 NMSA 1978) are repealed. 1966 Op. Att'y Gen, 
way commission"; and substituted "this section" for "Laws No. 66-13. 

1968, Chapter 114, Section 1 and Laws 1965, Chapter 188, Law reviews. — For comment, "Constitutional Law - 
Section iN Delegation of Power - New Mexico Bypass Law," see 4 Nat. 

Saving clauses. — Laws 1965, ch. 188, § 2, provides Resources J. 160 (1964). 
that the act does not affect the limitations on expenditure Am. Jur. 2d, A.L.R. and C.J.S. references, — 39 Aim. 
of public funds imposed by Laws 1963,’ch. 114 (67-3-60 Jur. 2d Highways, Streets and Bridges § 387. 

NMSA 1978), prior to its effective date. vat me: 
ANNOTATIONS 


Effect of repeal of by-pass laws on agreements. — 
Since the. commission and various municipal and county 
governing bodies have executed written agreements 


67-3-62.. Provisions for pedestrian, bicycle and equestrian traffic 
required. 


A. No expenditure or contract for the expenditure of state public funds for purposes of con- 
structing highways along new alignments or for purposes of substantially widening highways 
along the existing alignments shall be made or entered into by the state highway department 
unless the design and construction of such highways makes provision-‘for pedéstrian, bicycle and 
equestrian traffic along and across such highway, except when the state highway department, af- 
ter notice and a public hearing, determines, pursuant to its published regulations as provided i in 
Section 67-3-63 NMSA 1978, that: 

(1) such provisions for pedestrian, bicycle and equestrian traffic would be contrary to the 
public safety; or 
(2) the cost of such provision would be disproportionate to the need or probable usage. 

B. Notice of public hearings. shall be required only when: ' 

(1) project plans require acquisition of additional right- of- “way for purposes of constructing 
the project along a new alignment; 

(2). the project plans require a substantial widening of the travel lanes for Dighway, recon- 
struction along an existing alignment; or 

(3) the highway department is petitioned by aiitiarizad officials of affected pedestrian, 
bicycle or equestrian associations. If such petition is filed, public hearing shall be held. © 

For purposes of Paragraphs (1) and (2) of this subsection, the requirement for notice and public 
hearing may be satisfied by publishing two notices of opportunity for a public hearing and holding 
a public hearing if written request for such a hearing is received within the time specified in the 
published notice. 
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History: 1953 Comp., § 55-2-52, enacted by Laws ‘ ANNOTATIONS 
1972, ch. 78, § 1; 1973, ch. 21, § 1; 1975, ch. 51, § 1; 1979 
ch. 98, § 1, . d if gs MIP TSe Am, ne 2d, A.L.R. and C.J.S. references, — 39 Am. 
The 1979 amendiment: substituted "of constructing —° Jur 2d Highway 8, Streets and Bridges § 195. 
highways" for "of constriction or reconstruction of high- State and local government liability for injury or death 
ways" and ' ‘state highway department" for "state highway of bicyclist due to defect or obstruction in public bicycle 
commission" in two places and inserted "along new align- path, 68 A.L.R.4th 204, 


ments or for purposes of substantially widening highways 389A C.W.S. Highways §§ 67; 40 C.J.S. Highways § 244. 
along the existing alignments" following | ‘constructing . 
highways" in the introductory paragraph i in Subsection A 

and rewrote Subsection B. 


} 


67-3-63. Construction and maintenance of Beets bicycle lanes and 
bridle paths; expenditure of funds authorized. 


A. The state ‘transportation commission. is authorized to expend as necessary matching state 
road°funds and federal aid: highway funds administered by the department for the construction 
and maintenance of footpaths, bridle paths or bicycle lanes PIPRE and across state, county and mu- 
nicipal roads, streets or highways. 

‘B. In:administering Sections 67-3- 62 and 67-3-63 NMSA 1978, the state transportation com- 
mission shall promulgate regulations setting forth guidelines by which the state transportation 
commission shall,determine whether the establishment of any proposed bicycle lanes, footpaths 
or bridle paths is contrary to public safety or the cost thereof is disproportionate to the need or 
probable usage within the meaning of Section 67-3-62 NMSA 1978: The commission shall recom- 
mend construction standards for footpaths, bicycle lanes and bridle paths,and shall provide a 
uniform system of signs that shall apply to all such paths or lanes under the jurisdiction of the 
commission and all’ counties and municipalities. The commission may restrict the use of foot- 
paths, bicycle lanes or bridle paths under its jurisdiction to are po ea or nonmotor- 
ized vehicle use. 

C. As used in this section, "bicycle lane" means a publicly owned and ietiriteined tobe’ path, 
way or trail designated and signed as a bicycle route, and "bridle ‘bath includes equestrian trails 
or ways. 

D. In the event that any of the provisions of this section or of Section 67-3-62 NMSA 1978 con: 
flict with provisions of federal law or regulations relating to highway construction funds and such 
conflict jeopardizes the receipt of finds by the state, then the conflicting provisions of the specified 
sections of state law shall be suspended and not effective. 


History: 1953 Comp., § 55-2-52.1, enacted by Laws ANNOTATIONS 
1973, ch, 21, § 2; 2003, ch. 142, § 67 : 
tuted "state transportation ‘painmaission* for "state entae Jur. 2d Highways, Streets and Bridges §:195. 
commission" in Subsection A; in Subsection B, substituted State and local government liability for injury or death 
"Sections 67-3-62 and 67-3-63 NMSA 1978" for "this act’; of bicyclist due to defect or obstruction in public bicycle 
and in Subsection D, substituted "Section 67-3-62 NMSA path, 68 A.L.R.4th 204. 


1978" for "Sections 55-2-52 or 55-2-52.2 NMSA 1953", a C.J.S, Highways § 67; 40.C.J.S, Highways § 244. 


67-3- 64, Ramps | for handicapped Pequiten' 


Whenever any eurbihe on a public street, road or highwagri is Bis Ap repaired or remodeled 
to a major degree by the state highway department or the road’department of any county or mu- 
nicipality, ramps shall be installed at any intersection Pav INS curbs or Aga! barriers to entry onto 
the street or road from a sidewalk. . | 


i 


History: 1953 Comp., § 55-2-53, enacted by Laws would not. constitute "maintenance" but rather would 
1973, ch. 151, § 1. _ be a "reconstruction". Villanueva v. City of Tucumcari, 
1998-NMCA-188, 125 N.M, 762, 965 P.2d 346, 
ANNOTATIONS ¥ 4 Li 


Immunity. — The addition of ramps is immunized 
under the Tort Claims Act because such installation 
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67-3-65. State road fund created. 


The "state road fund" is created within the state treasury, to which shall be credited all receipts au- 
thorized by law to be paid into it. No income earned on the fund shall be transferred to another fund. 


History: 1953 Comp., § 55-2-54, enacted by Laws ‘Laws 1998, ch. 7, § 32, effective Pébrdag 4 17, 1998, 
1973, ch. 145, § 1; 1980, ch. 54, § 1. appropriates '$900, 000 from the state road fund to the 
The 1980 amendment, effective July 1, 1980, added capital program fund for expenditure in fiscal years 1998 
the second sentence. through 2002 to acquire land, make site improvements 
Appropriations. — Laws 1996 (1st §.S.), ch. 4, § 39, effec- and purchase and erect a modular office building and 
tive March 21, 1996, appropriates $1,000,000 from the state equip a port-of-entry facility near Santa Teresa in Dona 
road fund to the state highway and transportation depart- Ana county. Any unexpended or unencumbered balance 
ment [department of transportation] for expenditure in fis- remaining at the end of fiscal year 2002 shall revert to the 
cal years 1997 through 2000 for the purpose of completing state road fund. 
the Santa Teresa border station in Dona Ana county. Laws 1998, ch. 7, § 44, effective February 17, 1998, pro- 
Laws 1996 (1st S.S.), ch. 4, § 40, effective March 21, 1996, vides that the balance of the appropriation from the state 
appropriates $478,700 from the state road fund to the state road fund to the state highway and transportation depart- 
highway ‘and transportation department [department of . ment [department of transportation] for the purpose of in- 
transportation] for expenditure in fiscal years 1997 through stalling salt storage domes at patrol yards in Taos located 
2000 for the purpose of installing salt storage domes at pa- in Taos county, in Chama located in Rio Arriba county and 
trol yards in the cities of Taos, Chama and Santa Fe. in Santa Fe located in Santa Fe county pursuant to Laws 
Laws 1998, ch. 7, § 31, effective February 17, 1998, ap- 1996 (1st S.S.), ch. 4, § 40, shall not be expended for its 
propriates $733,800 from the state road fund to the state original purpose but is appropriated to the state highway 
highway and transportation department [department _and transportation department [department of transpor- 
of transportation] for expenditure in fiscal years 1998 tation] to purchase and install chemical de-icer storage 
through 2002 to acquire land, plan, design, construct and units throughout the state. 
equip a maintenance patrol yard near Eagle Nest in Col- Laws 2004, ch. 126, § 42, effective March 10, 2004, appro- 
fax county. Any unexpended or unencumbered balance re- priates $1,000,000 from the state road fund to the taxation 
maining at the end of fiscal year 2002 shall revert to the and revenue department for expenditure in fiscal’ years 
state road fund. .. 2004 through 2009 for the acquisition of a gas tax automa- 


tion system for the taxation and revenue department. 


67-3-65.1. State ead fund distepution: 


The amounts distributed to the state road fund pursuant to Sections.7-1-6.10, 66-6-23 ait 66- 
6-23.1 NMSA 1978 shall be used for maintenance, construction and improvement of state trans- 
portation projects and to meet federal.allotments under the federal-aid road laws, but sufficient 
money from the state road fund shall be set aside each year by the state treasurer to pay the 
principal and interest due each year. on state transportation revenue bonds issued to anticipate 
the collection of this revenue. 


History: 1978 Comp., § 67-3-65.1, enacted by Laws for “the public highways,” and “due each year on state 
1983, ch. 211, § 40; 2008 (1st S.S.), ch. 8, § 25. transportation revenue bonds” for “coupons of highway 
The 2003 (1st S.S.) amendment effective February 3, debentures,” and deleted “as the principal and interest 


2004, substituted “Sections 7-1-6.10, 66-6-23 and 66-6- coupons mature” following “of this revenue” at the end, 
23.1” for “Section 7-1-6.10,” “state transportation projects” ; 


67-3-66. Motor vehicle department [division] fees imposed by 
regulation; revenue disposition. 


All revenues from all fees imposed by the motor vehicle department [motor vehicle division of 
the taxation and revenue department] solely by regulation, without statutory authority, shall be 
paid to the state treasurer for credit to the state road fund. 


History: 1953 Comp., § 55-2-54.1, enacted by Laws now repealed) created the motor vehicle division of the 


1975, ch. 339, § 9, transportation department. See, now, 9-11-4 NMSA 1978 

Bracketed material. — The bracketed material near as to creation of taxation and revenue department and di- 
the beginning of the section was inserted by the compiler. visions thereof. The bracketed material was not enacted 
Laws 1977, ch. 250, § 4, abolished the motor vehicle de- by the legislature and is not part of the law. 


partment. Laws 1977, ch. 250, § 3 (9-12-8 NMSA 1978, 


780 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


67-3-67 STATE TRANSPORTATION COMMISSION 67-3-70 


67-3-67. Name. 
This act [67-3-67 to 67-3-70 NMSA 1978] may be cited as the "Public Mass Transportation Act." 


History: 1953 Comp., § 55-2-55, enacted by Laws - Cross references, — For Municipal Transit Law, see 
1975, ch. 348, § 1. Chapter 3, Article 52 NMSA 1978. 


67-3-68. Purpose and interpretation. 


It is the intent of the legislature to assign to the state highway and transportation department 
all functions and powers necessary to develop a coordinated program with the United States gov- 
ernment, and others, in the field of public mass transportation. In order to accomplish this purpose 
and obtain all possible funds available to implement this program, the Public Mass Transporta- 
tion Act [67-3-67 NMSA 1978] shall be liberally construed. 


History: 1953 Comp., § 55-2-56, enacted by Laws The 1977 amendment substituted "transportation de- 
1975, ch. 348, § 2; 1977, ch. 250, § 35; 1987, ch. 268, § partment" for "highway department" in the first sentence. 
37. 

The 1987 amendment, effective July 1, 1987, inserted 
"highway and" preceding "transportation department" 
near the beginning of the first sentence. 


67-3-69. Power to state highway and transportation department. 


In addition to the power and authority elsewhere granted to the state highway and transporta- 
tion department to enter into cooperative agreements, the department is authorized to enter into 
agreements with any bureau, department or agency of the United States government dealing with 
or concerning the planning, design, construction, maintenance or supervision of any public mass 
transportation program or system, or the operation thereof, in this state. The department may ad- 
ditionally enter into agreements with any other bureau, agency or department of this state; any 
city, county school district or other political entity of this state; or any individual, firm, partner- 
ship, corporation, association or other organization, to carry out the foregoing. 


History: 1953. Comp., § 55-2-57, enacted by Laws The 1977 amendment substituted "transportation de- 
1975, ch. 343, § 3; 1977, ch. 250, § 36; 1987, ch. 268, § 38. partment" for "highway department" in the first sentence. 
The 1987 amendment, effective July 1, 1987, inserted 
"highway and" preceding "transportation department" 
near the beginning of the first sentence. 


67-3-70. Use of appropriated funds. 


The department may expend such portion of its appropriated funds as it deems necessary to ef- 
fectuate the purposes of the Public Mass Transportation Act [67-3-67 NMSA 1978]. 


History: 1953 Comp., § 55-2-58, enacted by Laws amended by Laws 2008, ch. 142, § 68. See 12-1-8 NMSA 
1975, ch. 348, § 4; 1977, ch. 250, § 37; 1987, ch. 268, § 1978. 


39; 2003, ch. 68, § 1; 2008, ch. 142, § 68. The 1987 amendment, effective July 1, 1987, inserted 

2003 amendments — Identical amendmens to this "state highway and" preceding "transportation depart- 
section were enacted by Laws 2003, ch. 68, § 1 and Laws ment" ‘near the beginning and substituted "the Public 
2003, ch. 142, § 68, effective July 1, 2003, deleting "state Mass Transportation Act" for "this Act" near the middle 
highway and transportation" preceding "department"; of the section. 
and deleting "provided that such expenditure of funds The 1977 amendment substituted "transportation de- 
which are not eligible for federal reimbursement shall not partment" for "highway department" and "appropriated 
exceed fifty thousand dollars ($50,000) in any one fiscal funds as" for "state road funds" and deleted "state road" 
year" at the end of the section. The section is set out as following "expenditure of." 
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67-3-71. State highway and transportation department; power to 
acquire property for transportation systems; power of 
eminent domain. 


The state highway and transportation department may: 

A. acquire property by purchase, lease, donation, gift, bequest, devise or eminent domain for 
the purpose of construction and operation of a transportation system; and 

B. negotiate for the acquisition of property from any person, governmental entity, Indian tribe 
or Indian pueblo for the construction and operation of a transportation system. 


History: Laws 1997, ch. 52, § 1. % Effective dates, — Laws 1997, ch. 52, 8 10 makes the 
Cross references, — For Eminent Domain Code, see act effective July 1, 1997. 
Chapter 424A, Article 1 NMSA 1978. 


67-3-71.1. Right-of-way agreements; Navajo Nation; terms. 


A. When acquiring a right of way for a public highway from the Navajo Nation, the secretary or 
his designee shall negotiate the terms and conditions of the grant with a person designated by the 
Navajo Nation. New Mexico and the Navajo Nation, as sovereign governments, are primarily inter- 
ested in cooperating with one another and coordinating services and functions so that resources of the 
state and the Navajo Nation are used efficiently and to the greatest benefit of all persons traveling 
on the state and federal highways crossing the Navajo Nation: Right-of-way agreements shall be de- 
veloped from negotiations between the Navajo Nation and the state, and shall include the following: 

(1). the term of a right of way, which in no case’shall be construed to be a perpetual ease- 
ment or a grant in fee simple but may be a term that does not extend beyond the life of the state 
highway, as long as the right of way is used by the state highway and transportation department 
for constructing, maintaining, rehabilitating, operating or administering the public highway; 

(2) the terms and conditions for closing the public highway in the event of emergency, for 
public safety purposes or for religious, ceremonial or cultural purposes; 

(8) the authority of the state highway and transportation department regarding the as- 
signment or grant of easements through the right of way; 

(4) the manner and timeliness required of notice from either the atets highway and trans- 
portation department or the Navajo Nation regarding the initiation of negotiations to grant an 
easement to third parties or the initiation of construction, expansion or removal of facilities by« or 
belonging to third parties within the easement; 

(5) the terms and conditions regarding consideration for the right-of-way grant; 

(6) the method of dispute resolution that will be used to resolve disputes arising between 
the state and the Navajo Nation regarding the agreement or issues arising from the implementa- 
tion of the agreement; 

(7). the areas of shared jurisdiction between the state highway be transportation depart- 
ment and the Navajo Nation; and the areas of jurisdiction that will be the sole responsibility of the 
state highway and transportation department or the Navajo Nation; and . 

(8): any other rights or responsibilities that the state or the Navajo Nation believe should 
be appurtenant to a grant of right of way by the Navajo Nation to the state highway and transpor- 
tation department. 

B. The state highway and transportation department shall negotiate the terms of the right-of- 
way agreement in good faith with the Navajo Nation and shall make all attempts to conclude the 
negotiations in a timely manner. If the state highway and transportation department and the Na- 
vajo.Nation are unable to complete a right-of-way agreement within twelve months from the date 
of first contact between the state highway and transportation department and the Navajo Nation 
requesting negotiations regarding a right-of-way agreement as evidenced by the date of a letter 
sent by either the Navajo Nation or the state highway and transportation department request- 
ing negotiation regarding a particular right of way, the parties, unless they agree otherwise, shall 
engage mediators to help facilitate the process of reconciling the issues in dispute, at the shared 
expense of both parties. 
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C.. Nothing in a grant of right of way shall operate to diminish or be construed to operate to 
diminish the jurisdiction of the Navajo Nation over the right of way except as expressly provided 
in the grant of right of way to the department. 

D.. Nothing in a right-of-way agreement between the state highway and transportation depart- 
ment and the Navajo Nation shall be construed to be a waiver of the sovereign immunity of either 
the state or the Navajo Nation. 


History: Laws 2001, ch. 210, § 3. Emergency clauses. — Laws 2001, ch: 210, § 4 makes 
_ the act effective immediately. Approved April 3, 2001, 


67-3-72. Transportation bonds. 


A. The state transportation commission may determine that interest or necessity demands 
the issuance of revenue bonds to finance the development and construction of transportation sys- 
tems and may by resolution make and issue revenue bonds that shall be known as "transportation 
bonds". The bonds shall be payable solely out of the net income to be derived from the operation of 
the project; and the commission shall pledge irrevocably such income to the payment of those bonds. 
The bonds shall not become a general obligation of the state or a political subdivision of the state. 

B. The proceeds from the sale of transportation bonds shall be used solely for ae purpose for 
which the bonds were issued. 

C. Transportation bonds shall not be issued pursuant to this section iiides the state board of 
finance approves the issuance of the bonds, the principal amount of the bonds and the maximum 
net effective interest rate on the bonds. 


History: Laws 1997, ch. 52, § 2; 2003, ch. 142, § 69, Effective dates. — Laws 1997, ch. 52, §:10 makes the 
The 2003 amendment, effective July 1, 2003, substi- act effective July 1, 1997. 

tuted "state transportation commission" for "state high- 

way commission". 


67-3-73. Transportation bonds; terms. 


Transportation bonds issued by the state transportation commission: 

A. «shall be payable at such times as the commission may provide; 

B. may be subject to prior redemption at the commission's option at such time and upon such 
terms and conditions, with or without payment of Then gerd as may be provided in the resolution 
of the commission; 

C. may mature at any time not exceeding fifty years after the date of issuance; 

D. may be serial in form and maturity and may consist of one bond payable at one time or in 
installments or may be in such other form as may be determined by the commission; 

E. shall be sold for cash at, above or'below par and at the effective interest rate approved by 
the state board of finance; and 

F. may be sold at a public or private sale.. 


History: Laws 1997, ch. 52, § 3; 2003, ch. 142, § 70. Effective dates. — Laws 1997, ch, 52, § 10 makes me 
The 2003 amendment, effective July 1, 2008, substi- act effective July 1, 1997. - 

tuted "state transportation commission" for "state high- 

way commission". 


67-3-74. Refunding bonds. 


A. Transportation bonds issued pursuant to the provisions of Section 67-3-72 NMSA:1978 
that are outstanding may be refunded at any time by the state transportation commission upon: 
(1) ‘the adoption of a resolution providing for the issuance of refunding bonds; and 
(2). the issuance of the refunding bonds in an. amount the commission determines is neces- 
sary to refund: 
(a) the principal of the transportation bonds; 
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(b) all unpaid accrued and unaccrued interest on braigncig tien bonds to the normal 
maturity datesor to selected prior redemption dates of the bonds; 

(c) any redemption premiums; and 

(d) all estimated costs, including any commission sate intidahtal to nithe issuance of 
the refunding bonds, as may be determined by the commission. 

B. The principal amount of the refunding bonds may be equal to, less than or Ecaltter than the 
principal amount of the bonds so refunded. 

C.. Arefunding may be effected, whether the bonds to be refunded have'‘then matured or there- 
after mature, either by sale of the refunding bonds and the application of the proceeds thereof for 
the payment of the bonds to be refunded or by exchange of the refunding bonds for the bonds to be 
refunded; provided that the bonds to be refunded shall not be.canceled without the consent of the 
holders to surrender their bonds for payment or exchange prior to the date on which they are pay- 
able or if they are called for sli, a8 prior to the date on which they are by their terms wean 
to redemption. 

D.. The refunding ane idenbd pursuant to this merries shall be. payable solely from the rev- 
enues out of which transportation bonds may be payable or solely from those amounts derived 
from an escrow as provided in this section, including: amounts derived from the investment: of 
refunding bond proceeds and other legally available amounts also provided:1 in this section or from 
any combination of those sources. 

E. Proceeds of refunding bonds shall either be applied ficiepsclin to the retirement of the 
bonds being refunded or be placed in escrow in a commercial bank or trust company that possesses 
and exercises trust powers. The escrowed proceeds may be invested in short-term securities, long- 
term securities or both. . 


History: Laws 1997, ch. 52, § 4; 2008, ch. 142, § 71. Effective dates, — Laws 1997, ch, 52, § 10 makes’ the 
The 2003 amendment, effective July 1, 2003, substi- act effective July 1,.1997. 

tuted "Section 67-38-72 NMSA 1978" for "Section 2 of this 

act"; and substituted "state transportation commission" 

for "state highway commission". 


67-3-75. Transportation bonds eligible for investment. 


Transportation bonds issued by. the state transportation commission are securities in which 
public officers and public bodies of this state and its political subdivisions and, insurance com- 
panies, trust companies, banking associations, investment companies, executors, administrators, 
trustees and other fiduciaries may properly and legally invest funds, including capital in their 
control or belonging to them. The bonds are securities that may properly and legally be deposited 
with and be received by a state or political subdivision officer for which the deposit of bonds or 
obligations of the state is authorized by law. Bonds shall not be eligible for investment or deposit 
by or with the state or its political subdivisions, unless they have been rated AA or higher by an 
independent nationally recognized bond rating service based solely on the security of the bonds as 
an investment without resort to a collateral guarantee, ; 


History: Laws 1997, ch. 52, § 5; 2003, ch. 142, § 72. Effective dates. — Laws 1997, ch. 52, § 10 makes the 
The 20038 amendment, effective July 1, 2003, substi- act.effective July 1,1997.. - , 

tuted "state transportation commission" for "state high- 

way commission". 


67-3-76. Transportation bonds; exemption from taxation. : 


'The-construction, operation and maintenance of a transportation project by the state trans- 
portation commission shall constitute the performance of an‘essential: governmental function. 
As such, the income from the transportation bonds issued pursuant to Chapter 67, Article 3 
NMSA 1978 shall at all times be free from taxation by the state and by its political subdivisions. 
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, History: Laws 1997, ch. 52, § 6; 2003; ch. 142, § 73. Effective dates, — Laws 1997, ch. 52; § 10 makes the 
The 2003 amendment, effective July 1, 2003, substi- __.. act.effective July 1, 1997. 

tuted "state transportation ce ag at for "state high- 

way commission". 


67-3-77. Definition. | 
~As used in Chapter 67, Article 3 NMSA 1978, "transportation system" means facilities used for 
the transportation of natural resources, manufactured products or passengers and includes com- 


munication and transportation structures and other facilities necessary for the operation of the 
transportation facilities. 


History: Laws 1997, ch. 52, § 7. Effective dates. — Laws 1997, ch. 52, § 10 makes the 
act effective July 1, 1997. 


67-3-78. Transportation project fund created; planning and 
prioritization of funding transportation projects for. 
counties, municipalities and Indian nations, tribes and 
pueblos. 


A. The "transportation project fund" is created in the state treasury. The fund consists of ap- 
propriations, donations, interest from investment of the fund and other money distributed to the 
fund. The department shall administer the fund and may establish subaccounts for the fund as it 
deems necessary. Money in the fund is appropriated to the department for expenditure as provided 
in this section. Disbursements from the fund shall be made by warrant of the secretary of finance 
and administration pursuant to vouchers signed by the secretary of transportation or the secre- 
tary's designee. Money in the fund shall not revert at the end of a fiscal year. 

B; Money in the fund may ’be’used to make a grant ‘to a county, municipality or tribe fora 
transportation project that has been approved pursuant to Subsection C of this section for up to: 

(1) ninety-five percent of the total cost.of a transportation project; provided that the county, 
municipality or tribe has demonstrated an ability, and has contracted, to provide the remainder of 
the project costs in non-state money; or 

(2) one hundred percent of the total cost of a transportation project if a financial hardship 
qualification certificate is issued to the county, municipality or tribe by the department of finance 
and administration and the level of hardship assistance is approved by the state transportation 
commission; provided that the county, municipality or tribe has demonstrated an ability, and has 
contracted, to provide the remainder, if any, of the project costs in non-state money. 

C. By August 1 of each year, the secretary shall submit ‘a proposed list to the state transporta- 
tion commission of transportation projects identified through a ‘transportation planning process 
by metropolitan planning organizations and regional transportation planning organizations. The 
commission shall approve a prioritized list of the transportation projects for funding from the fund 
by September 1 of each year. The commission may approve subsequent changes to a priority list as 
the commission deems necessary. 

D. By November 80 of each year, the department shall provide a report to the appropriate in- 
terim legislative committee on the status of the fund, the status of the transportation projects for 
which grants have been made from the fund and the outstanding demand for assistance from the 
fund. 

E. As used in this section: 

(1) "fund" means the transportation project fund; 

(2) "metropolitan:planning organization" means the policy board of an organization des- 
ignated by the state to carry out a transportation planning process as permitted by federal law 
pursuant to 23 U.S.C. 184, as that section may be amended or renumbered; 

(3) "non-state money" means money that does not derive from revenue or interest into the 
state treasury or into a state fund; 
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(4) "regional transportation planning organization"means the policy board of an organiza- 
tion designated by the state to carry out a transportation planning process as permitted by federal 
law pursuant to 23 U.S.C. 135, as that section may be amended or renumbered; 

(5) "transportation infrastructure" means highways, streets, roadways, bridges, crossing 
structures and parking facilities, including all areas for vehicular, transit, bicycle or pedestrian 
use for travel, ingress, egress and parking; 

(6) "transportation project" means environmental and other studies, sarah design, 
construction and maintenance of transportation infrastructure, and acquisition of rights of way 
necessary for the development of transportation infrastructure, in a county, municipality or tribe, 
but "transportation project" does not mean a transportation beautification project, as determined 
by the state transportation commission; and 

(7) "tribe" means an Indian nation, tribe or pueblo located wholly or partially in New 
Mexico. 


History: Laws 2019, ch. 205, § 1; 2020, ch. 31, § 1. "issued to the", deleted "local government" and added 

The 2020 amendment, effective May 20, 2020, changed "county, municipality or tribe", and after "provided that 
the "local government transportation project fund" to the the", deleted "local government" and added "county, mu- 
"transportation project fund", allowed Indian nation, nicipality or tribe"; in Subsection C, after "By", deleted 
tribe or pueblo projects to be funded by the transporta- "August 1, 2019 and by", after "proposed list", added "to 
tion project fund; in the section heading, deleted "Defini- the state transportation commission", after the next oc- 
tions local government", and after "fund created", deleted currence of "of", deleted "local government", after "identi- 
"distributions" and added "planning and prioritization of fied", added "through a transportation planning process", 
funding transportation projects for counties, municipali- after the next occurrence ‘of "by", deleted "the depart- 
ties and Indian nations, tribes and pueblos"; deleted for- ment’s metropolitan planning organization and regional 
mer Subsection A and redesignated former Subsections transportation planning organization planning process 
B through E as Subsections A through D, respectively; in to the state transportation commission. Subject to any 
Subsection A, after the first occurrence of "The", deleted direction by the legislature regarding distributions from 
"local government’; i in Subsection B, in the introductory the fund, such as minimum distributions by engineering 
clause, after "grant to a", deleted "local government" and _ districts or to rural or urbanized local governments" and 
added "county, municipality or tribe", and before "trans- added "metropolitan planning organizations and regional 
portation", deleted "local government", in Paragraph B(1), transportation planning organizations", after "prioritized 
before "transportation", deleted "local government", and list: of", deleted "local government", and after "from the 
after "provided that the", deleted "local government" and fund by", deleted "September 1, 2019 and by"; in Subsec- 
added "county, municipality or tribe", in Paragraph B(2), tion D, after "By", deleted "November 30, 2019 and’ by"; 
after. "total cost of a", deleted “local government", after and added Subsection E. 


ARTICLE 4 
County Highways in General 


Sec. | Sec. 


67-4-1. Repealed. 67-4-13. Road maintenance; insufficiency of ahaa funds. 
67-4-2. County commissioners succeed to powers raat du- 67-4-14: Repealed. 

ties of county road superintendents, 67-4-15. Violation of 67-4-3 to 67-4-16 NMSA 1978; pen- 
67-4-3. County road superintendent; employment; pow- alty; disposition of fines. 

ers. ~ 67-4-16. Misuse of funds and other violations; liability on 
67-4-4. County road contracts with state transportation bond; removal from office. 

commission. 67-4-17. Cooperative agreements with federal govern- 
67-4-5. Road districts; establishment; road supervisor; ment. 

appointment; powers. 67-4-18. Portion of proceeds of tax levies paid to munici- 
67-4-6. Disbursements from road and bridge fund; palities, 

county road superintendent's plan. 67-4-19, Municipal "street paving and improvement 
67-4-7. Disbursements from road fund; state transporta- fund"; purposes for which used. 

tion commission plan, 67-4-20, Local county roads; assessment for mainte- 
67-4-8. Disbursements from road and bridge fund; road nance; lien, 

supervisor's plan. 67-4-21, County lien; filing; contents; interest. 
67-4-9. Repealed. 67-4-22. Effect of filing notice of lien. 
67-4-10. Budget contents; limitations. 67-4-23. Manner of releasing lien. 
67-4-11. Unlawful to transfer money from county road 67-4-24. County lien; foreclosure; joinder of defendants; 

and bridge fund to any other county fund. complaint; several judgment; lien recitals 
67-4-12. Rights of way; road location changes. as prima facie evidence; attorney fee. 
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67-4-1. Repealed. 


Repeals. — Laws 1989, ch. 117, § 8C repeals 67-4-1 
NMSA 1978, as enacted by Laws 1917, ch. 38, § 18, re- 


road fund, and road map, effective March 28, 1989. For 
provisions of former section, see Original Pamphlet. 


lating to general powers of county commissioners, county 


67-4-2. [County commissioners succeed to powers and duties of county 
road superintendents. ] 


Until the legislature shall otherwise provide the several boards of county commissioners shall 
succeed to all the powers and duties of the county road superintendents, and all-public property 
in the possession of or under the control of said county road superintendents shall, within fifteen 
days after the approval of this act [this section], be turned over and delivered to the several boards 
of county commissioners, and said county road superintendents shall within fifteen days after the 
approval of this act, make a correct and detailed report to said boards of county commissioners 
of all pending work, contracts and unpaid accounts or claims due on account of any unfinished 
work or pending contract or contracts. Nothing herein contained shall be construed to invalidate 
or repudiate any obligations, contracts or indebtedness lawfully made or created under the provi- 
sions of said Chapter 99 of the Session Laws of 1919, but any such contracts or obligations shall 
be fulfilled and any such indebtedness shall be paid and the payment thereof shall be provided 
for by the levy of taxes at the time and in the manner contemplated by the laws under which such 
contracts or obligations were made and such indebtedness created. 


History: Laws 1921, ch. 11, § 2; C.S, 1929, § 64-501; 
1941 Comp,, § 58-301a; 1953 Comp., § 55-3-2. 
- Compiler's notes. — Laws 1919, ch. 99, referred to in 
this section, was repealed by Laws 1921, ch. 11, $1. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties and Other Po- 
litical Subdivisions § 123. 

20 C.J.S. Counties § 63. 


67-4-3. [County road superintendent; employment; powers. | 


The board of county commissioners of any county in this state may employ a county road super- 
intendent and by resolution provide that such county road superintendent, subject to supervisory 
powers in the board of county commissioners, shall have charge of all work of construction and 
maintenance of county roads and bridges, and the purchasing of equipment, materials and sup- 
plies therefor. 


History: Laws 1921, ch. 135, § 1; C.S. 1929, § 64-201; 
1941 Comp., § 58-302; 1953 Comp., § 55-3-3. 


ANNOTATIONS 


This section is entitled to reasonable and prac- 
tical construction, as to employment of road superin- 
tendents. State ex rel. Bard v. Board of Cnty. Comm'rs, 
1935-NMSC-014, 39 N.M. 119, 41 P.2d 1105. 

Implied repeal of provisions regarding county 
surveyor. — As respects right of board of county com- 
missioners to employ county road superintendent, pro- 


surveying and engineering on roads and bridges to be 
performed by county surveyor, was impliedly repealed. by 
this section. State ex rel. Bard v. Board of Cnty. Comm rs, 
1935-NMSC-014, 39 N.M. 119, 41 P.2d 1105. 

Implications of authority to employ. — Pytaority, to 
employ implies a choice of employee and a discretion as to 
terms of employment. State ex rel. Bard v. Board of Cnty. 
Comm'rs, 1935-NMSC-014, 39 N.M. 119, 41 P.2d 1105. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur, 2d Municipal Corporations, Counties and Other Po- 
litical Subdivisions § 123. 


vision of Laws 1891, ch. 33, § 11, requiring all county 


67-4-4, County road contracts with state transportation commission. 


The board of county commissioners of any county in this state may enter into a contract with the 
state transportation commission by which all or any part of the work of construction and main- 
tenance of county roads and bridges and the purchasing of equipment, materials and supplies 
shall be under the direction and control of the state transportation commission and subject to the 
limitations of Sections 67-4-3 through 67-4-16 NMSA 1978, and such board of county commission- 
ers shall draw warrants payable out of the county road and bridge fund to pay for the same, upon 
itemized vouchers or estimates certified by the secretary. 
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In the event a county has inadequate equipment and machinery to grade and maintain county 
roads, upon request by the board of county commissioners and at such times as state equipment 
and machinery are available in the vicinity and not in use for state purposes, the state trans- 
portation commission is authorized to furnish the required: equipment:and machinery with the 
operators and personnel required to perform such work in consideration of the actual cost of the 
gasoline, oil and wages of such operators and personnel involved.in the work performed. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties and Other Po- 
__ litical Subdivisions § 494. 
20 C.J.S, Counties § 150 et seq. 


History: Laws 1921, ch. 135, § 2; C.S. 1929, § 64-202; 
1941 Comp., § 58-808; Laws 1945, ch. 102, § 1; 1953 
Comp., § 55-3-4; 2003, ch. 142, § 74. 

The 2003: amendment, effective July 1, 2008, added 
the section heading; substituted, "state transportation com- 
mission" for "state highway commission"; substituted "Sec- 
tions 67-4-3 through 67-4-16 NMSA 1978" for "this act"; and 
substituted "secretary" for "state iE y - pcemnpeall 


67-4-5. [Road districts; establishment; road supervisor; ADPOUn Em ep ts 
powers. | 


A. The board of county commissioners of any county in this state may by resolution duly adopted 
at any regular meeting of such board, divide their county into road districts composed of two or more 
contiguous school districts and may appoint a district road supervisor (hereinafter called road super- 
visor) for each of such road districts, provided that no person shall be appointed to the office of road 
supervisor for any road district unless his name has been proposed by.a petition signed by at least 
twenty-five percent of the residents of such road district, who have paid a road tax in such road. dis- 
trict during the preceding year, and the work of construction and maintenance of county. roads and 
bridges in such road district shall be under the direction and control of the road supervisor of such 
district, and such road supervisor, subject to the approval of the board of county commissioners of his 
county, shall purchase the road equipment, materials and supplies for his district. 

B. Such road supervisor shall hold office until.the first day of January next-after his appoint- 
ment and qualifications [qualification]. 

C.. Such road supervisor, before assuming the duties of his office, shall enter into a good and 
sufficient bond with two or more sureties, in the penal sum of one thousand dollars {($1,000)I, 
conditioned for the honest and faithful performance ofthe duties of his'office. ‘Such band shall be 
approved in the same manner as bonds for county officers. 

D. Each road supervisor shall receive compensation for the actual fe he anal be employed in 
work on county roads and bridges in his road district, at the rate of four dollars ($4.00) per day. Such 
compensation shall be paid by warrant of the board ’of county commissioners of the’county upon 
itemized and verified voucher, showing in detail the actual amount and character of work done, and 
the actual place where done during the day or fraction of day such road supervisor has been engaged. 


History: Laws 1921, ch. 135, § 3; C.S. 1929, § 64-208; 
1941 Comp., § 58-304; ‘1958 Comp. » § 55-3-5. 

Cross references, — For bonds of county officers, see 
Chapter 10, Article 2 NMSA 1978. 

Compiler's notes, — The parts of this section providing 
that the payment of a road tax shall be a qualification for 
those signing the petition may be obsolete since Code 1915, 
§ 2674, as amended by Laws 1928, ch. 104, § 1, which pro- 
vided for a road tax, was repealed by Laws 1927, ch. 44, § 1. 

Sections 73-2-16 and 73-2-17. NMSA*1978 list certain 
disqualifications for "public road supervisors"; however, 


they are deemed inapplicable to the dufesttabe appdinted 
under this section, since the office of road supervisor as 
it existed at the time the above mentioned sections were 
enacted was abolished by Laws 1912, ch. 54, § 9. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties and Other Po- 


_slitical Subdivisions § 13; 


67-4-6. [Disbursements from road and bree fund; county road 


superintendent's plan.] 


In those counties where the county road superintendent's plan is adopted, the on Uoela nine 
bridge fund shall only be paid out upon itemized bills or estimates rendered and approved by the 
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county road superintendent, showing in detail the time, place and character of work done, or in 
detail the supplies or materials purchased and received for county road and bridge purposes, by 
warrants drawn by the board of county commissioners on the county road and bridge fund. 


History: Laws 1921, ch. 135, § 4; C.S. 1929, § 64-204; 
1941 Comp., § 58-305; 1953 Comp.,, § 55-3-6. 


ANNOTATIONS 


Expenditures are by board's warrant on approval 
of the superintendent. State ex rel. Bard v. Board of 
Cnty, Comm'rs, 19385-NMSC-014, 39 N.M. 119, 41 P.2d 
1105. 


County road fund is intended to be used for the 
establishment, construction and maintenance of county 
roads and may not be used for other purposes nor may 
the same be transferred to other county funds. A high- 
way traffic patrolman is not even remotely connected 
with the construction and maintenance of county roads 
and his salary cannot properly. be chargeable or dis- 
bursed from the county road fund. 1955-56 Op. Att'y Gen. 
No. 55-6110. 


67-4-7. Disbursements from road fund; state transportation commission 
plan. 


In those counties where the state transportation commission plan is adopted, the county road 
and bridge funds shall only be paid out upon itemized bills or estimates rendered and approved 
by the secretary or his assistant showing in detail the time, place and character of work done or 
the supplies or materials purchased and received for county road and bridge purposes by warrants 


drawn by the board of county commissioners on the county road and bridge fund. 


History: Laws 1921, ch. 185, § 5; C.S. 1929, § 64-205; 
1941 Comp., § 58-306; 1953 Comp., § 55-3-7; 2003, ch. 
142, § 75. 

The 2003 amendment, effective July 1, 2003, added 


roads and may not be used for other purposes nor may 
the same be transferred to other county funds. A highway 
traffic patrolman is not even remotely connected with the 
construction and maintenance of county roads and his sal- 
ary cannot properly be chargeable or disbursed from the 


the section heading; and substituted "secretary" for "state 


highway engineer". county road fund. 1955-56 Op. Att'y Gen. No, 55-6110. 


ANNOTATIONS 


County road fund is intended to be used for the 
establishment, construction and maintenance of county 


67-4-8. [Disbursements from road and bridge fund; road supervisor's 
plan.] 


In those counties where the road supervisor's plan is adopted, county road and ‘bridge funds 
shall only be paid out upon itemized bills or estimates showing in detail the time, place and char- 
acter of work done, or in detail the supplies or materials purchased and received for county road 
and bridge purposes, duly rendered and approved by the road supervisor of the road district in 
which such work is done or for which such supplies of materials are purchased and received, by 
warrant drawn by the board of county commissioners on the county road and bridge fund. 


History: Laws 1921, ch. 135, § 6; C.S, 1929, § 64-206; 
1941 Comp., §'58-307; 1953 Comp., § 55-3-8. 


67-4-9, Repealed. 


Repeals. — Laws 1991, ch. 249, § 1 repeals 67-4-9 
NMSA 1978, as enacted by Laws 1921, ch. 135, § 7, re- 
lating to adoption of plan for road work, budget, effective 


June 14, 1991. For provisions of former section, see Origi- 
nal Pamphlet. 


67-4-10. Budget contents; limitations. 


The budget provided for in Section 67-4-9 NMSA 1978 shall provide for engineering, supervision, 
superintending, automobile travel expenses and other overhead expenses and for the compensation 
of county road superintendents in counties where the county road superintendent plan is adopted, 
for such overhead and other expenses of the state transportation commission in counties where the 
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state transportation commission contract plan is adopted and for the compensation of roadsupervi- 
sors where the road supervisor plan is adopted.'The total expenditures for all the foregoing purposes 
in any one fiscal year shall not exceed ten percent of the total county road and bridge budget up to 
and including fifty thousand dollars ($50,000) and five percent of the budget in excess of fifty thou- 
sand. dollars ($50,000) and up to and including seventy-five thousand dollars ($75,000) and two and 
one-half percent of the budget in excess of seventy-five thousand dollars ($75,000). 


History: Laws 1921, ch. 135, § 9; C.S. 1929, § 64-209; . ANNOTATIONS 
1941 Comp., § 58-309; 1953 Comp., § 55-3-10; 2008, ch. oh ae sats a 
142, § 76. Ne pelt is pipced wp ction s ea ve? 
The 2003 pmendoicl, effective July 1, 2003, added BATION ULE | VAS REPEL PEC OW Jerid Or ta MAC ED, 
the section heading; and substituted "state transportation Cnty. Comm'rs, 1935-NMSC-014, 39 N.M. 119, 41 P.2d 


1105. 
Salary of road overseers should be included in the 
10% overhead, 1921-22 Op. Att'y Gen. No. 21-3036, ._ 


commission" for "state highway commission", 


67- 4-11. Unlawful to transfer money from county road and bridge fund 
to any other county fund. 


It shall be unlawful to transfer any moneys from the county road and bridge furid to any other 
county fund. The county treasurer shall be liable on his official bond for any such transfer or transfers. 


History: Laws 1921, ch. 135, § 10; C.S. 1929, § 64- legislature and it alone can authorize a different use than 


210; 1941 Comp., .§ 58-310; 1953 Comp., § 55-3-11; what jis now permitted under, the sta tant 1951-52 Op. 
Laws 19738, ch. 258, §.145. Att'y:Gen. No. 52-5500. 
Am. Jur. 2d, A.L.R. and C.J.S. Kaa Da — Taxa- 
ANNOTATIONS tion for highway ;purposes:as within. constitutional, pro- 
Money may not be legally transferred from the visions prohibiting legislature from imposing taxes for 
county road fund to other funds within the county operat- town, county, city or corporate purposes, or providing that 
ing budget. 1969 Op. Att'y Gen. No. 69-149. legislature may invest power to levy such taxes in local 
Disposition of surplus legislative matter. — The authorities, 46 A.L.R. 609, 106 A.L.R.'906. 
disposition of any surplus in the county road fund, other 20 C.J.S. Counties §§ 193 to 203. 


than as provided in this chapter, is a matter for the 


67-4-12. Rights of way; road location changes. 


A. Rights of way deemed necessary by the board of county commissioners for new roads or 
changes. in location in roads shall be acquired by the board. of county commissioners by donation 
by the owner, by payment of a price agreed upon by the owner and the board of county commission- 
ers or by the exercise of the power of eminent domain in the manner provided by law for acquiring 
property for public use. No change of location of any portion of a state highway or road construction 
with federal or state aid shall be made without the approval of the state transportation commission, 

B. Future rights of way may be designated without immediate acquisition if; . . 

(1) the changes in the county highway map due to designation of a future right of way are 
posted at the county courthouse of the respective county; , . 

(2) persons who may be adversely affected are notified of the future right of way designa- 
tion and the estimated period of time that may elapse before acquisition; 

(3) a hearing is provided for all interested persons; and 

(4) the county highway eye as amended, is ‘filed with the state transportation com- 
mission. 


¢ 


History: Laws 1921, ch. 135, § 11; C.S. 1929, § 64- ANNOTATIONS 


211; 1941 Comp., § 58-311; 1953 Comp., § 55-38-12; ; 

Laws 1971, ch. 197, § 1; 2003, ch. 142, § 77. Damages not unreasonable or excessive, — The 
Cross references. — For eminent domain, see Chap- fact that the last award of damages for land condemned 

ter 42A, Article 1 NMSA 1978. was 10 times as much as the original award is not indica- 
The 2003 amendment, effective July 1, 2003, substi. . tive that the final judgment was unreasonable and ex- 

tuted "state transportation commission" for "state high- cessive, without evidence of the value of the land. Board 

way commission." ‘of Cnty. Comm'rs v. Wasson, 1933-NMSC-076, 37 N.M. 


503, 24 P.2d 1098; Board of Cnty. Comm'rs v. pedhioie’- 
1933-NMSC- 077, 37 N.M,,514, 24 P.2d 1104, 
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67-4-13. Road maintenance; insufficiency of state funds. 


All county roads and bridges shall be maintained at the expense of the respective counties. 
All roads, and bridges upon roads, that have been declared to be a state highway by acts of the 
legislature or resolution of the state transportation commission shall be maintained at the ex- 
pense of the state, provided, that whenever there are not sufficient funds available in the state 
road fund for maintenance of all state highway mileage in any county, the state transportation 
commission shall certify to the board of county commissioners of the county the sections. of 
highways that it is unable to maintain at state expense, and these sections shall thereafter be 
maintained at the expense of the county until such time as there are state funds available to 


maintain them. 


History: Laws 1921, ch. 135, § 12; C.S. 1929, § 64- 
212; 1941 Comp., § 58-312; 1953. Comp. § 55-3-13; 
2003, ch. 142, § 78. “+ 

The 2003 amendment, effective July 1, 2003, added 
the section heading; and substituted "state transportation 
commission" for "state highway commission". 


ANNOTATIONS 
Extensions of federal aid system. — State highway 


department (now department of transportation) may con- , 


struct and maintain extensions of federal aid system into 


Public meeting required. — While the board of 
county commissioners need not hold a hearing when it 
closes a county road or highway for repair and mainte- 
nance, former 67-4-9 NMSA 1978 required a public meet- 
ing that educates county residents about roads on which 
the county will work in the PUB ans year. 1988 Op. Att'y 
Gen. No. 88-62. « 

Am. Jur, 2d, A.L.R. and C. IS. references. — Liabil- 
ity of governmental entity for damage to motor vehicle or 
injury to person riding therein resulting from collision be- 


tween vehicle and domestic animal at large'in street or 


and through municipalities and secondary and feeder © highway, 52 A.L.R.4th 1200, 


roads. 1933-34 Op. ile Gen. No. 33-625. 


67 A-14, Repealedi* 


Repeals. — Laws 1991,:ch. 249, § 1 repeals 67-4-14 
NMSA 1978, as enacted by Laws 1921, ch. 135, § 14, relat- 
ing to contracts for construction, advertisement for bids, 


effective June 14, 1991, For provisions of former section, 
see Original Pamphlet. 


67-4-15. [Violation of 67-4-3 to 67-4-16 NMSA 1978; penalty; nee a 
of fines.] 


Any person or officer offeing't to comply with the provisions of this act [67-4-3 to 67-4-16 NMSA 
1978], or violating any of the provisions thereof, shall be guilty of a misdemeanor and upon con- 
viction thereof shall be punished by a fine of not less than twenty-five [($25.00)] nor more than 
one hundred dollars, [($100)] and the costs of prosecution, which fine and costs shall be paid to the 
county treasurer and by such county treasurer credited to the county road and bridge fund of the 
precinct or district within such county where the defendant or person liable for the payment of 
said road tax resides. 


general laws... shall constitute the current school fund 


of the state." 


History: Laws 1921, ch. 135, § 16; CS. 1929, § 64- 
215; 1941 Comp., § 58-314; 1953 Comp. § 55-3-15. 

Bracketed material. — The bracketed material in 
this section was inserted by the compiler; it was not en- 
acted by the legislature and is not a part of the law.,, 

Compiler's notes. — New Mexico Const., art, XII, § 
4, provides that "All fines and forfeitures collected under 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references: —56 Am. 
Jur. 2d Municipal Corporations, Counties and Other Po- 
litical Subdivisions § 414. 

20 C.J.S. Counties §§ 77, 142. 


67-4-16. [Misuse of funds and other violations; liability on bond; 
removal from office. ] 


Any public official who shall divert or misuse'any county road and bridge funds or who shall 
violate or fail to carry out any of the provisions of this act [67-4-3 to 67-4-16 NMSA 1978] shall 
be liable on his official bond therefor, and shall, be subject to removal from office on account 
thereof. 
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History: Laws 1921, ch, 135, § 17;,C.S. 1929, § 64- _ ANNOTATIONS 


216; 1B} Comm § Bea LS Aree Om Re. Raion Am. Jur. 2d, A.L.R. and CJ.S. references. — 56 Am. 
Jur, 2d Municipal Corporations, Counties and Withee Po- 
litical Subdivision § 414, 
20 C.J.S. Counties §§ 104, 137, 142. 


67-4-17, [Cooperative agreements with federal government.| 


The boards of county commissioners of the several counties are hereby authorized to enter into 
cooperative agreements with the secretary of agriculture for the survey, construction and mainte- 
nance of roads and trails within their counties as provided by Section 8 of the act of congress of the 
United States, approved July eleven, 1916, entitled "An act to provide that the United States shall 
aid the states in the construction of rural post roads, and for other purposes," 


History: Laws 1917, ch. 38, § 22; C.S, 1929, § 64-323; Compiler's notes. — The federal act referred to in this 
1941 Comp., § 58-318; 1953 Comp., § 55-38-19. section was codified at 16 U.S.C. § 503, but has since been 
repealed, 


67-4-18. [Portion of proceeds of tax levies paid to municipalities.] | 


From and after the time this act shall take effect, the treasurer of each county shall immedi- 
ately as the same are received, pay over to the treasurer of any city, town or village situate within 
such county thirty per centum of all moneys coming into the hands of such county treasurer and 
collected from or under any road tax levied for county roads under general laws on the taxable 
property within the corporate limits of such city, town or village, the proceeds of which tax are 
not pledged for the payment of certificates of indebtedness or bonds already issued, or not levied 
to meet the assent of the state of New Mexico to the provisions of the act of congress, approved 
July 11, 1916, entitled, "An act to provide that the United States shall aid the states in the con- 
struction of rural post roads and for other purposes," under Chapter 38 of the Session Laws of the 
third state legislative assembly of New Mexico. 


History: Laws 1919, ch. 90, § 1; C.S. 1929, § 64-802; Chapter 38 of the Session Laws of the third state legis- 
1941 Comp., § 58-321; 1953 Comp., § 55-3-22, lature (1917) is compiled principally in Articles 3 and 4 of 
Compiler's notes. — The federal act referred to in this Chapter 67, NMSA 1978, The particular sections referring 
section was codified at 16 U.S.C. § 503, but has since been to federal aid, were 55-3-19 and 55-3-20, 1953 Comp., the 
repealed. former presently compiled as 67-4-17 NMSA 1978, the lat- 


~ ter being repealed by Laws 1974, ch. 92, § 34, 


67-4-19. [Municipal "street paving and improvement fund": purposes for 
which used. |] 


All moneys received by treasurers of cities, towns and villages under this act [67-4-18, 67-4-19 
NMSA 1978] shall be held and expended as "street paving and improvements funds," and for no 
other purposes, providing that all funds received hereunder shall be expended for street mainte- 
nance and improvement of streets in such cities, towns and villages which are extensions of the 
public roads and highways through or into such cities, towns and villages and that paving shall 
not be considered as improvements for the purposes of this act. 

And provided further that such funds may be expended upon roads within the county outside of 
the limits of and leading into such cities, towns and villages. 


History: Laws 1919, ch. 90, § 2; C.S. 1929, § 64-803; 
1941 Comp., § 58-322; 1953 Comp., § 55-3-23. 


67-4-20. Local county roads; assessment for maintenance; lien. 


A. Any board of county commissioners may adopt a resolution determining that any streets 
totally within a subdivided area approved by the county commission, outside the corporate limits 
of any municipality, and which the board determines to have such a prospective population density 
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as to require extraordinary street maintenance shall be maintained in part at the expense of the 
owner of any property which abuts upon the streets. The resolution shall only be adopted after a 
public hearing, notice of which has been advertised in a newspaper of general circulation within 
the county for two consecutive weeks, the first such advertisement being at least ten days prior to 
the date of hearing. In the resolution, the board of county commissioners shall determine: 

(1) the expense of maintaining the streets; 

(2) the proportion of the expense to be borne by the property which abuts the streets; 

(3) the charge to be assessed against each lineal foot of frontage of the abutting property 
which shall not exceed one-half of the average cost per lineal foot of county road maintenance for 
the prior fiscal year nor be less than one dollar ($1.00) for each assessment billing; and 

(4) the assessment, on an equitable basis, of each parcel or tract within the subdivided 
area according to its proportionate share of the expense of maintaining the streets. As used in 
this paragraph, "equitable basis" includes an assessment based on a front-foot, improved or unim- 
proved property, zone or area basis or an assessed valuation basis where each tract.or parcel bears 
the same percentage of total costs as the percentage that the tract's or parcel's assessed value 
bears to the total assessed value of the property included in the improvement district. 

B. The assessment for the expense of maintaining the streets shall be billed and collected by the 
county treasurer at the same time as the property taxes and shall become delinquent thirty days af- 
ter the date of billing. All delinquent assessments shall be a lien against the tract or parcel of property 
abutting the street, and the lien shall be enforced as provided in Section 67-4-21 NMSA 1978. 

C. Asusedin this section, the term "streets" shall include both improved and unimproved streets, 
roads, thoroughfares, curbs, divider strips and median strips or any combination of the foregoing. 


History: 1953 Comp., § 55-3-24, enacted. by Laws ANNOTATIONS 
1969, ch. 167, § 1; 1975, ch. 125, § 1; 2001, ch. 342, § 2. 
The 2001 umenement: effective June 15, 2001, in Para- Am. Jur. 2d, A.L.R. and C.J.S, references, — 56 Am. 


Jur, 2d Municipal Corporations, Counties and Other’ Po- 
litical Subdivisions § 581. 
20 C.J.S. Counties § 233. 


graph A(4), substituted "on an equitable basis, of each par- 
cel or tract within the subdivided area" for "according to its 
frontage, of each tract, lot or parcel of abutting property", 
and added the current last sentence; and in Subsection B, 
substituted "67-4-21 NMSA 1978" for "55-3-25 NMSA 1953". 


67-4-21. County lien; filing; contents; interest. 


A. The county treasurer shall file in the office of the county clerk a notice of lien covering each 
delinquent assessment for street maintenance. The notice of lien shall include: 
(1) the fact that alien for a street maintenance assessment is established; 
(2) the name and address of the owner of the property against which the lien is estab- 
lished as determined from the records of the county assessor; 
(3) adescription of the property against which the lien is established; 
(4) the amount of the lien; and. 
(5) if the lien is for more than one assessment, the dates for Erich the lien is established. 
B. All assessment liens may be included in the same notice of lien and it shall not be necessary 
to file separate liens against the separate properties. The lien shall be attested in the name of the 
county treasurer under the seal of the county. 
C. The principal amount of any lien imposed for a street maintenance assessment shall bear 
interest at the same rate as delinquent property taxes and shall be collected at the same time as 
the property taxes. 


History: 1953 Comp., § 55-3-25, enacted by Laws 
1969, ch. 167, § 2; 1975, ch. 125, § 2. 


67-4-22. Effect of filing notice of lien. 

After the filing of the notice of the lien in the office of the county clerk, the county shall have a 
lien upon the property described in the notice of lien. The filing of the notice of the lien shall be 
notice to all the world of the existence of the lien and of the contents of the notice of lien. 
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History: 1953 Comp., § 55-3-26, enacted by Laws ME » ANNOTATIONS 


DBP OP LG ect Am. Jur. 2d, A.L.R. and C.J.S. references, — 56 Am. 
Jur. 2d: Municipal Corporations, Counties and Other Po- 
litical Subdivisions § 515, 


67-4-23. Manner of releasing lien. 


The county treasurer may release a lien against any specific property by: 

A. entering and signing a receipt of payinent upon the notice of lien filed in the office of the 
county clerk; or 

B. issuing a separate receipt which recites that payment of the lien, with any accrued interest 
and penalty, has been made. 


History: 1958 Comp., § 5D: ai, enacted by Laws 
1969, ch. 167, § 4. 


67-4-24. County lien; foreclosure; joinder of defendants; complaint; 
’ several judgment; lien recitals as prima facie evidence; 
attorney fee. 


A. The county may, in a single suit, foreclose the liens against all of the persons Headla in a no- 
tice of liens or aguinst the obs 88 if the owners are unknown. The complaint filed sth the county 
shall: 

(1) expressly state the name and adie of sents defdaant! if known; 
(2) describe the property against which the lien is established; and 
(3)> set forth the amount of the lien and the date from which any interest has siO dog 

B. The judgment or decree rendered in said cause shall be several against the named defen- 
dants and against the several properties for the amounts decreed to be due by each. Liens shall 
be foreclosed in the same manner that mortgages or other liens against real estate are foreclosed, 
with like rights of redemption. At the trial foreclosing the lien, the recitals of the liens or the no- 
tices of lien shall be received in evidence as prima facie true. In any foreclosure of a lien for street 
maintenance assessments under this act: |67-4-20 to 67-4-24 NMSA 1978], a reasonable. attorney's 
fee shall be taxed by the court as part of the costs. 


History: 1953 Comp,, § 55-0.88, enacted by Laws — 
1969, ch. 167, § 5. 


ARTICLES 
Vacation, Alteration and Establishment of 
County Roads and Bridges 


Sec. Sec, 


67-5-1. County bridges, township and section lines are 67-5-11. Service of warrants; return; refusal of viewer to 
LB tt parts of public highways; width. VEOH ‘serve; forfeiture. | 
67-5-2. Width of public highways. 67-5-12.. Laying out road; assessment for damages; survey. 
67-5-3. Repealed. 67-5-13. Replacing road viewers. 4 
67-5-4. Discontinuance; procedure; viewers; county-line 67-5-14. Report of viewers; contents; compensation. — 
roads. 67-5-15. Consideration of viewer's report by county com- 
67-5-5. Alteration or establishment; petition; contents. _ missioners; additional data. 
67-5-6. Establish rights-of-way. 67-5-16. Approval of road opening; recording viewers' re- 
67-5-7, Petitioners' deposit or bond covering viewing ex- port. 
pense, 67-5-17. Notice of road opening; prerequisites; posting. 
67-5-8. Proposed county-line roads; petitions; viewers; 67-5-18. Damages exceeding benefits; persons under dis- 
opening and maintaining. ‘ ability. 
67-5-9. Viewers for proposed alteration or establishment; 67-5-19, Diiealnation of damages on appeal to district 
appointment; notice of time and place for TL court. 
viewing; posting. 67-5-20. Establishment on petition of all owners. 
67- 5-10. Warrants to viewers; contents. a 67-56-21. Private roads; procedure for establishment. 
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VACATION, ALTERATION AND ESTABLISHMENT OF COUNTY ROADS AND BRIDGES 


67-5-2 


67-5-1. [County bridges, township and section lines are parts of public 


highways; width.]. 


County bridges are parts of public highways and must not be less than sixteen feet in width; 
when practicable the county commissioners shall declare all township and section lines, public 
highways of not less than forty feet in width, and where there is no improvement, no compensation 


shall be paid for such highways. 


History: Laws 1891, ch. 89, § 2; C.L. 1897, § 1829; 
Code 1915, § 2658; C.S. 1929, § 64-702; 1941 Comp., § 
58-401; 1953 Comp., § 55-4-1. 

Compiler's notes. — The 1915 Code compilers omitted 
the first sentence of this section which read: "The right 
of way of county and territorial roads hereafter estab- 
lished must be not less than forty feet wide nor more than 
eighty feet, but any road already established may be made 
wider." Its omission may be accounted for by the provi- 
sions af 67-5-2 NMSA 1978. 


ANN OTATIONS 


Section insufficient to accept federal right of way 
grant. — This section, if intended as acceptance of federal 
grant of right of way for construction of highways over 
public lands, was insufficient for such; purpose. Frank A. 
Hubbell Co. v. Gutierrez, 1933-NMSC-046, 37 N.M, 309, 22 
P.2d 225. 

Compensation, necessary where private lands 
declared public highways. — Section lines cannot be 
declared public highways without compensation where 
lands are privately owned. Frank A. Hubbell Co,.v. Gutier- 
rez, 1983-NMSC-046, 37 N.M. 309, 22 P.2d 225. 

Constitutionality of provision authorizing tak- 
ing without compensation, — Statutory provision, if 
intended to authorize boards of county commissioners to 
take private lands along section lines for highway without 
compensation, would be unconstitutional. Frank A. Hub- 
bell. Co. v, Gutierrez, 1933-NMSC-046,:37 N.M, 309, 22 
P,2d 225, 

Procedure for. establishment of section line 
highways. — Highways on section lines must be estab- 
lished under regular statutory proceedings the same as 


any other highway. Frank A, Hubbell Co. v, Gutierrez, 
1933-NMSC-046, 37 N.M. 309, 22 P.2d 225. 

Compensation for private property taken. — Al- 
though this section authorizes county commissioners 
to declare township and section lines public highways, 
they must provide compensation for any private prop- 
erty taken and comply with the ordinary statutory pro- 
cedures for establishing county roads. 1988 Op. Att'y 
Gen. No. 88-59. . 

Section not self-executing. — Although this section 


'- authorizes the county commissioners to establish public 


67-5-2. [Width of public highways.] 
All public highways laid out in this state shall be sixty feet in width unless otherwise ordered by 


the board of county commissioners, 


History: Laws 1905, ch. 124, § 18; Code 1915, § 2670; 
C.S. 1929, § 64-719; 1941 Comp., § 58-402; 1953 Comp., 
§ 55-4-2. 


ANNOTATIONS 


Road established by use, not by statutory author- 
ity. — This section does not apply to a road that was a 
public thoroughfare long before it was officially established 
as a state road. State of N.M. ex. rel King v. UU Bar Ranch 
Ltd. P'ship Ltd., 2009-NMSC-010, 145 N.M. 769, 205 P.3d 
816, affg in part, 2005-NMCA-079, 1387 N.M. 719, 114 P.3d 
399. 

Highway established via prescriptive use. — The 
width requirement of this section should, not be applied 
where the highway was established by means of prescrip- 
tive use. State ex rel. Baxter v. Egolf, 1988-NMCA-047, 107 
N.M. 315, 757 P.2d 371. 
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highways on section lines, this is not self-executing, and 
private property cannot be taken for such highways with- 
out just compensation, 1912-13 Op. Att'y Gen. No. 13-990, 
1912-13 Op. Att'y Gen, No, 13-1012; 1914 Op. Att'y Gen. 
No. 14-1199. 

Section does not preserve section lines for road 
purposes, and if there has been a permissive use only of 
a section line, the owner of the land may fence it up or put 
gates on it. 1912-13 Op. Att'y Gen. No: 13-1052. 

No obligation to keep section line as road. — Un- 
less a road was established on a section line before any 
right was acquired by the owner on one side to land on the 
other side, there'is no obligation to keep it up as a road 
and it may be enclosed. 1919-20 Op. Att'y Gen. No. 20- 
2572. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges §§ 11, 12, 41 to 48, 
80. 

Mistake in highway line as giving rise’ to adverse pos- 
session by public, 97 A.L.R. 95. 

Alteration or relocation of street or highway as aban- 
donment or vacation of parts not included, 158 A.L.R. 543. 

11 C.J.S. Bridges § 3. 


Roads established by use are not "laid out" as re- 
quired by this. section. The, applicability of this section 
is dependent upon the laying out of a road by a govern- 
mental entity authorized to do so, Quintana v. Knowles, 
1993-NMCA-022, 115 N.M..360, 851 P.2d 482, cert, denied, 
115.N.M. 359, 851 P.2d 481. 

Width of roads. — This section being later than, 67- 
5-1-NMSA 1978 would probably authorize the county 
commissioners to decide width of roads regardless of the 
40-foot provision in 67-5-1 NMSA 1978, 1929-30 Op..Att'y 
Gen. 140. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Width 
and Houhdariés of public highway acquired by prescrip- 
tion or adverse user, 76 A.L.R.2d 535, 
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67-5-3. Repealed. be rf 


Repeals. — Laws 1991, ch. 249, § 1 repeals 67-5-3 
NMSA 1978, as enacted by Laws 1891, ch. 89, § 3, relating 
to method of changing or discontinuing county or public 


road, effactive June'14, 1991: For provisions of former sec- 
tion, see Original Pamphlet. 


67-5-4. [Discontinuance; procedure; viewers; county-line roads.] 


Whenever, in the opinion of the board of county commissioners of any county, any road or part 
of road then established and maintained as a public highway is not needed, or the repairs of the 
same are burdensome and_.in excess of the benefits therefrom, they may at a regular meeting ap- 
point a board of commissioners of three freeholders of the county as viewers, to view such road or 
part of road, and make report thereof to the board of county commissioners at their next regular 
meeting, setting forth fully their finding, and if they recommenda discontinuance of such road or 
part of road, then the board of county commissioners may order the same vacated: provided, that 
if such road runs on the county line between two counties, the county commissioners of both the 
counties interested.shall appoint viewers and the concurrence of the county c commissioners of both 


counties shall be necessary to vacate it. 


History: Laws 1905, ch. 124, § 3; Code 1915, § 2655; 
C.S. 1929, § 64-704; 1941 Comp., § 58-404; 1953 Comp., 
§ 55-4-4, 


ANNOTATIONS | 


Legislative intent. — Sections 67-5-4, 67-2-6 and 67- 
2-7 NMSA 1978.all relate to the vacation or abandonment 
of public highways, streets or roads by formal declaration, 
determination or order of the state or the appropriate 
commission, department, institution, bureau or political 
subdivision thereof, being in pari materia, these statutes 
should be construed, if reasonably possible, so as to give 
effect to every provision of each, and these statutes evince 
an intent on the part of the legislature to provide a for- 
mal procedure for the abandonment or vacation of public 
roads, streets and highways; hence the district courts are 
not vested with this power. Chavez v. County of Valencia, 
1974-NMSC-035, 86 N.M, 205, 521 P.2d 1154. 

Right to object.to closing by nonabutting prop- 
erty owner. — One whose property does not abut.on a 
closed section of a street or road ordinarily has no right to 
complain of the closing or vacation of such road, provided 
he still has reasonable access to the general street or road 
system. Mandell v. Board of Comm'rs, 1940-NMSC-008, 
44 N.M. 109, 99 P.2d 108. 

Proof of special damages by nonabutting owner. 
— Proof of some special or peculiar damage to a claim- 
ant, though not an abutting owner, may support damages 
resulting from closing of road or street, but the damage 
suffered must be substantially different.in kind, and not 
merely in degree, from that suffered bythe public in gen- 
eral. Mandell v. Board of Comm'rs, ‘1940:N MSO. 003, 44 
N.M. 109, 99 P.2d 108: 

Complaint seeking vacation pbbboealiniga review 
dismissed. — Dismissal of complaint seeking review of 
proceedings by board of county commissioners in vacating 
a highway within county but outside ofa city, and seek- 
ing injunctive relief as an interference with plaintiffs' 
private easement of way, required to be appraised for cor- 
rectness upon a determination of whether plaintiffs had 


an easement of right-of-way, or at least one superior to 
the statutory right of the county to vacate the section of 
street or road in question. Mandell v. Board of Comm'rs; 
1940-NMSC-003, 44 N.M. 109, 99 P.2d 108.’ 

Statutory requirements for viewers' report. — 
Statute does not require viewers' report to contain more 
than’a finding that the road or street sought to’ be vacated 
is not needed, and the recommendation that it be closed. 
Mandell v. Board‘of Comm' rs, eg a 003, 44 N.M. 
109, 99 P.2d 108. 

Jurisdiction over subject mattéi — Although the 
county entered an appearance in the quiet title suit and 
participated in the proceedings ‘therein conducted by the 
district court, this did not confer jurisdiction or ‘power 
in the district court over the subject’ matter of the suit, 
insofar as ‘the subject matter of the suit was concerned 
with the quieting of title in the roads, as subject-matter 
jurisdiction cannot be conferred by consent of the parties. 
Chavez v. County of Valencia, 1974- NMSC- 035, 86 NM: 
205, 621 P.2d 1154, 

Effect of section. — This section is authority for the 
board of county commissioners of Bernalillo county vacat- 
ing and closing a portion of a public road located in a plat- 
ted area outside of the Albuquerque city limits..1957-58 
Op. Att'y Gen. No, 58-87. 

General rule is to the effect that where the absolute 
and unqualified fee is in the municipality or other public 
agency, it divests the original owner of its entire interest 
so that upon discontinuance of the way as such the title 
does not revert.to the grantor or abutting owner but re- 
mains in the municipality or other agency. unaffeeted by 
the vacation. 1957-58 Op. Att'y Gen. No, 58-87. 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges §§ 187 to 139, 154. 

Right to compensation by nonabutting owner for vaca- 
tion of section of highway, 49 A.L.R. 330, 93 A.L.R, 639. 

Validity and construction of regulations as to subdivi- 
sion maps or plats, 11 A:L.R.2d 524. 

39A C.J.S, Highways § 116, 


67-5-5. [Alteration or establishment; petition; contents. 


The board of county commissioners may alter, widen or change any established road or lay out 
any new road in their respective counties, when petitioned by ten freeholders residing within two 
miles of the road sought to be altered, widened, changed or laid out. Said petition shall set forth 
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a description of the road sought to be altered, widened or srrepenia and if the potion be for a new 


road it soe set forth the pres where it is to terminate, 


; 


History: Laws 1905, ch, 124, § 4; Code 1915, § 2656; 
C.S, 1929, § 64-705; 1941 Comp., § 58-405; 1953 Comp., 
§ 55-4-5. 


ANN OTATIONS 


Petition for proposed road. — A petition is not 
bad because it sets forth a detailed and specific descrip- 
tion of the route of the proposed road, when it should 
set forth the termini only. Michelet v. Board of Comm' rs, 
1915-NMSC-078, 21 N.M. 95, 152 P. 1140. 

Provisions for acquiring land not repealed. — 
Laws 1912, ch. 54 (now repealed) granting to the county 
road boards general powers over public roads did not re- 
peal this statute (Laws 1905, ch. 124), empowering boards 
of county commissioners to acquire by purchase or, con- 
demnation, land for use as a public road, State,ex rel, 


i 


Cnty, Comm'rs v. Romero, 1914-NMSC-023, 19 N.M: 1, 140 
P. 1069. 

Inclusion of new with old road in petition. — Even 
though a proposed new road follows an existing road part 
of the way, as long as it is continuous, it may be considered 
and included in the same petition. 1943-44 Op. Att'y Gen. 
No. 44-4553, 

Vesting of fee when steps provided not taken. — 
Even though the steps provided herein were never taken, 
since the road was used for over half a century and was 
declared a state highway by legislative act, the fee therein 
had vested in the state for highway purposes. 1945-46 Op. 
Att'y Gen. No, 45-4641. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 39 Am, 
Jur, 2d Highways, Streets and Bridges §§ 130 to 137. 

389A C.J.S, Highways §§ 96 to 112. 


67-5-6. Establish rights-of-way. 


The Baba of county commissioners, in ‘main respective fois tik may establish township and 
section lines as rights-of-way of not less than thirty feet in width for the purpose of constructing 
gas lines or drainage ditches when petitioned by ten freeholders residing within five miles of any 
proposed right-of-way; pcp des that each pee shies Beeby to Ba of-way not exceeding two 
(2) miles in length. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 39A 
C.J.S. Highways § 136, 


History: 1953 Comp., § 55-4-5.1, enacted by Laws 
1965, ch. 200, § 1. 


67-5-7. [Petitioners' deposit or bond covering viewing expense. | 


The petitioners shall deposit with the county clerk of the county in which any. road.is sought to 
be altered, widened, changed or laid. out: and established, a sufficient sum of money, which shall be 
fixed by the board of county commissioners, to defray the expense of viewing the proposed road, 
which.sum shall be paid into the county road fund in case the prayer. of the petitioner is refused, 
but if the board of county commissioners alter, widen, change or lay out such road, then such sum 
shall be returned to the person or persons depositing the same. The petitioners in lieu of such 
deposit may file with the county clerk aforesaid, a good and sufficient bond conditioned for the pay- 
ment of the expenses of viewing such road should the:prayer of the petitioner be refused. 


History: Laws 1905, ch. 124, § 5; Code 1915, § 2657; 
C.S. 1929, § 64-708: 1941 Comp., § 58-406; 1953 Comp. ” 
§ 55-4-6. 


67-5-8. [Proposed county-line roads; petitions; viewers; opening and 
maintaining. fe 


If any. proposed highway be on the county, line eid two counties, the board of county com- 
missioners of each county interested shall be petitioned, and each of such boards shall appoint 
three viewers, qualified as in other cases, who, or a majority of whom, shall meet at a time and 
place named by the board of county commissioners first interested and proceed to view and mark 
out the road, and report to the board of county commissioners of both counties, as in other cases, 
and the concurrence of the county commissioners of both such counties shall be necessary to es- 
tablish it. And, if any such road be established, each of such counties shall open and maintain a 
definite part thereof, which the board of county commissioners of such counties shall apportion 
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by mutual agreement between the two counties, and if the board of county commissioners can- 
not agree upon their apportionment, they may refer the matter to three disinterested freeholders 
as arbitrators, whose duty it shall be to apportion the same and report Ee to ri boards of 
county commissioners of both counties. . 


History: Laws 1905, ch. 124, § 6; Code 1915, § 2658; ANNOTATIONS 


ee bad H ° is ; 5. C ° 
eee Bs SPA Ts BOSE AQHA sSRr ater neegeo SRD Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 


Jur. 2d Highways, Streets and revises §§ 35, 39,49. 
39A C.J.S. Highways 8 102) 6 d 


67-5-9. [Viewers for proposed alteration or bl anaes a 
appointment; notice of time and place for viewing; 
posting. ] 


It shall be the duty of the board of county commissioners of any county in the state at their next 
meeting, after a petition as required in Section 67-5-5 NMSA 1978 is received, to appoint a board 
of commissioners of three freeholders of the county to view and mark out the road prayed for in 
the petition, and to fix a time for such view and to cause notices to be posted in three of the most 
public places, along the new proposed road, at least five days previous to the day fixed for the view 
thereof, giving parties in interest notice that at the time fixed by the board of county commission- 
ers the viewers so appointed will meet at the point designated in the petition as the starting point 
of such road, to attend to their duties as viewers. ote 


History: Laws 1905, ch. 124, § 7; Code 1915, § 2659; ANNOTATIONS 


C.S. 1929 -708; 1941 C . § 58-408; 1953 C ; 

§ oh oeg ack 5 gata NG aR Am. Jur. 2d, A.L.R. and CSS, references. — 39 Am. 
Cross references. — For publication in lieu of posting, Jur, 2d Highways, Streets and Bridges § 146. 

see 14-11-12 NMSA 1978. 39A C.J.S. Highways § 106. 


67-5-10. [Warrants to viewers; contents. | 


The county clerk shall issue a warrant directed to the viewers appointed, setting forth their ap- 
pointment, and requiring them to meet at the time and place named by the board of county com- 
missioners, and to proceed to view and mark out such road and to assess the damages and benefits 
accruing to the owner or owners of any of the lands over which the same may pass, by reason of 
the alteration, changing, widening or location thereof, and the pees cost of opening such road for 
travel. 


History: Laws 1905, ch. 124, § 8; Code 1915, § 2660; 
C.S. 1929, § 64-709; 1941 Comp., § 58-409; 1953 Comp., 
§ 55-4-9. 


67-5-11. [Service of warrants; return; refusal of viewer to serve; 
forfeiture. | 


The sheriff of the proper county shall serve the warrant mentioned in the preceding section 
[67-5-10 NMSA 1978] by delivering a copy to each of the viewers named therein, and the original 
shall be returned to the county clerk with his endorsement of service made thereon. Any person 
appointed road viewer and duly served with a warrant, who shall willfully neglect or refuse to act, 
shall forfeit the sum of twenty-five dollars ($25) to the county. 


History: Laws 1905, ch. 124, § 9; Code 1915, § 2661; Compiler's notes. — New Mexico Const., art. XII, § 


C.S. 1929, § 64-710; 1941 Comp. -, § 58-410; 1953 pase sf 4, provides that, "All fines and forfeitures collected under 
§ 55-4-10, general laws...shall constitute the current school fund 
, of the state." 
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67-5-12. Laying out road; assessment for damages; survey. 


The viewers shall meet at the time and place specified in the warrant and commence at the 
place designated in the petition as the starting point of the road sought to be altered, widened, 
changed or laid out and established. The viewers shall proceed to view and mark out the road by 
setting stakes, blazing trees, turning a furrow or other appropriate monuments to the terminus 
named in the petition by the most practicable and convenient route that they in their judgment 
can find. They shall assess the benefits and damages accruing to all persons by reason of the alter- 
ation, widening, changing or laying out of the road and award to any person damages in excess of 
the benefits accruing to the person a sum equal to such excess. If the viewers ora majority of them 
are of the opinion that the road should be altered, widened, changed or laid out and established, 
they shall cause a survey and plat of the road to be made by a licensed professional surveyor or 
other competent person giving the courses and distances and specifying the land over which the 
road extends. 


History: Laws 1905, ch. 124, § 10; Code 1915, § 2662; by the most practical and convenient route that they 


GS. 1929, § 64-711; 1941 Comp., § 58-411; 1953 Comp., in their judgment can find. This discretion is not taken 
§ 55-4-11; 2011, ch. 56, § 28. away or limited by the fact that the petition describes 
The 2011 amendment, effective December 81, 2012, a definite and particular line, nor does such description 
required that a licensed professional surveyor survey render the petition void. Michelet v. Board of Comm'rs, 
roads that are to be altered, widened, changed or laid out. 1915-NMSC-078, 21 N.M. 95, 152 P. 1140, 
Am. Jur. 2d, AL. R. and C.J. S. references, — 39 Am. 
ANNOTATIONS dur, 2d Highways, Streets and Bridges § 146. 
In fixing definite line of highway, the viewers, un- 39A C.J.S. Highways § 106. 


der the provisions of this section, may lay out the same 


67-5-13. [Replacing road viewers. ] 


If any viewer duly appointed and served with warrant refuses to act or is disqualified or does 
not appear, the other two viewers may fill such vacancy, or if but one of the viewers appears who 
is qualified and consents to act, he shall appoint two others who shall be freeholders to assist him 
and they shall proceed to view such road. 


History: Laws 1905, ch. 124, § 11; Code 1915, § 2663; 
C.S. 1929, § 64-712; 1941 Comp.,, § 58-412; 1953 Comp., 
§ 55-4-12, 


67-5-14. [Report of viewers; contents; compensation.] 


The viewers shall file a report’ of the view in the office of the county clerk of the county in 
which such view was made, ten days before the next regular meeting of the board of county 
commissioners held after the same is completed, which shall be signed by a majority of the 
viewers and shall contain a full statement of their proceedings, a description of the land over 
which such road extends, an estimate of the cost of opening it for travel, an assessment of the 
damages and benefits accruing to any person or persons by reason of the alteration, widening, 
changing or laying out of such road and the sum awarded any person or persons for damages in 
excess of the benefits assessed to him or them, and if such road be practicable, and the estab- 
lishment of it be recommended by them. To this report the viewers shall annex the plat, survey 
and report of the surveyor. For their services the viewers shall receive a warrant on the county 
treasurer for a sum to be fixed by the county commissioners, not exceeding five dollars [($5.00)] 
per day. 


History: Laws 1905, ch. 124, § 12; Code 1915, § 2664; ANNOTATIONS 


Speers Peer ae tee ae kd fo ec Am. Jur. 2d, A.L.R. and C.J.S. references. — 39A 


C.J.S. Highways § 63. 
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67-5-15. [Consideration of viewer's report by county commissioners; 
_additional data.] 


The board of county commissioners at their next regular ebtiig after the filing of such report, 
shall proceed to consider the same and all objections that there may be made thereto, and they 
shall determine whether or not such road shall be established and opened for travel. And they may 
refer the matter of viewing to the same or other viewers with instructions’ to report in like manner, 
as herein i oe. or specially upon some tala bea matter: 


History: Laws 1905, ch, 124, § 18; Code 1915, § 2665; ere of board to alter award: — Boards of 
C.S. 1929, § 64-714; 1941 Comp.,, § 58-414; 1953 sadatui county commissioners are without authority to) alter 
§ 55-4-14, award made by viewers in proceeding to lay out. a road, 

_ except where the property owner is dissatisfied with 
ANNOTATIONS i ~ the award. State ex rel. Sisney v. Board of ‘Comm'rs, 

Legislative intent. — By considering this section, 67- 1921-NMSC-054, 27 N.M. 228, 199 P, 359. 3 
5-17 and 67-5-18 NMSA 1978, it will be found that the Remedy to review alteration of award,.—- Eince 
evident. intent of the legislature was only to provide for there is no appeal provided from action of a board of 
the actual payment of the damages before a taking of county commissioners in altering an award made by view- 
the condemned property, Michelet v. Board of Comm'rs, ers in proceeding to layout road, the proper remedy to 
1915-NMSC-078, 21.N.M, 95, 152 P. 1140, review such action is by certiorari, State ex rel. Sisney 

Report of viewers is properly considered by the ei d of Comm'rs, 1921-NMSO-054, 27 NM. 228, 199 
board of county commissioners at its next regular session 
after such report is filed with the clerk of such board. Mi- Am, Jur, 2d, A\L.R. and C.J.S. references. — 39A 
chelet v. Board of Comm'rs, 1915-NMSC-078, 21 N.M. 95, C.1.8, Highways §§ 62, 63. 

152 P, 1140. 


67-5-16. [Approval of road opening; recording viewers' report. ] 


If the board of county commissioners determine [determines] to open any such road, they shall 
cause the full and final report of the viewers including the plat and report of the surveyor to be 
recorded in the office of the county. clerk and recorded, in a book kept for that purpose. 


History: Laws 1905, ch. 124, § 14; Code 1915, § 2666; ANNOTATIONS ._ 
oe 9 § lad : ° 8- 1 $ 5 C ° ; 
pers Westley iter ek eas pte Hes tic gg ees Am, Jur, 2d, A.L.R. and C.J.S. references. — 39A 


Bracketed material, — The bracketed material in C.J,8. Highways §§ 62, 63. 
this section was inserted by the compiler; it was not en- Bsn bby 
acted by the legislature and is not a part of the law. 


67-5-17. [Notice of road opening; prerequisites; posting.] 


The board of county commissioners: having considered the.report,of any road review, and the 
compensation to which any person or persons damaged:having beem ascertained and paid to the 
owner or, owners or into court for him or them, may order the road to:be open for travel and de- 
clared a public highway. And if they do so, or order, they shall cause notices to be posted at three 
public places along the'line of such road, giving all parties notice that they have or will direct their 
proper officers to open and work the same from and.after sixty days from the date of such notice: 
provided, no such road shall be ordered opened. through fields of growing crops;or along: a line 
where growing crops would thereby be exposed to stock until the owner or owners of such crops 
shall have sufficient time to harvest.and take care of the same. 


. History: Laws 1905, ch, 124, § 15; Code 1915, § 2667; is by certiorari. State ex rel. ie v. Board of rept rs, 


C.S. 1929, § 64-716; 1941 Comp.,, § 58-416; 1953 Comp., 1921-NMSC-054, 27 N.M. 228, 199 P. 359. 
§ 55-4-16. Requirements for payment or tender of dam- 


ages. — This section only requires the payment or ten- 


ANNOTATIONS der of the damages awarded :priorto the actual, taking 
Remedy to review alteration of award. — There is of the property required. Michelet v. Board of Comm'rs, 
no appeal provided for action of a board of county com- 1915-NMSC-078, 21 N.M. 95, 152 P. 1140. 
missioners in altering an award made by viewers in pro- Am. Jur, 2d, ALR. and CJS. references. — 30A 
ceeding to lay out a road. The proper remedy to review Cul.S. Highways §§ 43, 46. 


quasi-judicial action by board of county commissioners 
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67-5-18. [Damages exceeding benefits; persons under disability. | 


If the damages assessed to any person or persons by reason of the alteration, widening, chang- 
ing or laying out of any road, shall exceed the benefits, the excess shall be paid to such person or 
persons by warrant on the county treasurer for the amount. If any person or persons to whom 
damages are awarded; be-under disability or cannot be woes the same shall be set apart to such 
person or Renee in the county treasury. 


History: Laws 1905, ch. 124, § 16; Code 1915, § 2668; its warrants directly against the county road fund, it did 


C.S. 1929, § 64-717; 1941 Comp., § 58-417; 1953 Comp., not repeal by implication this statute (Laws 1905, ch. 
§ 55-4-17, ser 124), which empowers the board of county commissioners 
Cross references. — For notes on damages, see notes to draw warrants against such fund to pay for land ac- 
to 67-5-15 NMSA 1978. quired for use as a public road by eminent domain. State 
. Cnty. C TSU, , 1914- C-023, 19 N.M. 

ANNOTATIONS 3 < Me Bip seth rs v. Romero, 1914-NMS N.M 


implication. — Although Laws 1912, ch. 54 (now re- Jur. 2d Highways, Streets and Bridges §§ 270, 271. 


pealed) created a county road board which was vested | 389A C.J.S. Highways § 70. 
with general control of roads and with the power to draw 


67-5-19. [Determination of damages on appeal to district court. | 


If any person or persons be of the opinion that the damages awarded him or them by the viewers 
are inadequate and insufficient, the board of county commissioners may agree with such person 
or persons upon the measure of the same, and should they fail to so agree such person or persons 
may appeal from the decision of the viewers to the district court of the county and evidence shall 
be taken before the court or a referee as in other cases and the court shall determine the amount 
of damages and render judgment accordingly. 


History: Laws 1905, ch. 124, § 17; Code 1915, § 2669; quasi-judicial action by board of county commissioners 


C.S. 1929, §:64-718; 1941-Comp., § 58-418; 1953 Comp., is by certiorari. State ex rel. Sisney v. Board of Comm'rs, 
§ 55-4-18. ' } _. ,1921-NMSC-054, 27 N.M. 228, 199 P. 359. 
Cross references, — For procedures governing adminis- Appeal and effect of irregularities in assessing 
trative appeals to the district court, see Rule 1-074 NMRA. damages and benefits. — Since this section allows 
Compiler's notes. — For scope of review of the district an appeal to the district court in the matter of assess- 
court, see Zamora v..Village of Ruidoso Downs, 120 N.M. ment of damages,.and a review of that question before 
778, 907 P.2d 182 (1995). the court, the opening of a highway cannot be enjoined 
on ground of irregularities in action of viewers in assess- 
ANNOTATIONS ing damages and benefits. Michelet v. Board of Comm'rs, 


1915-NMSC-078, 21 N.M. 95,152 P. 1140. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges §§ 270, 271. 

39A C.J.S. Highways § 80. 


Remedy to review alteration of award. — There is 
no appeal. provided from. action of a board.of county com- 
missioners in altering an award made by viewers in pro- 
ceeding to lay out.a road. The proper remedy to review 


67-5-20. [Establishment on petition of all owners. |] 


Whenever a petition shall be presented to the board of county commissioners of any county of 
this state praying for a public highway, and the names of all the owners of all the land through 
which said road is to be laid out, shall be signed by the owners thereof to said petition, giving the 
right-of-way through the land, and accompanied by. a plat of the road, it.shall be the duty of the 
board of county commissioners, if in their opinion, the public good requires it, to declare the same 
a public highway, and thereupon a plat shall be filed and recorded and the said road shall become 
a public highway from and after that.date, 


History: Laws 1905, ch. 124, § 19; Code 1915, § 2671; such acceptance cannot be satisfied through the common 
C.S. 1929, § 64-720; 1941 Comp., § 58-419; 1953 Comp., law doctrines of prescriptive acquisition or implied dedi- 
§ 55-4-19, eation, McGarry v. Scott, 2003- NMSC- 016, 134 N.M, 382, 

2 P.3d 608. 
ANNOTATIONS Leip 


Subdivision Act requires formal county accep- 
tance to obligate the county for road maintenance and 
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67-5-21. [Private roads;;procedure for establishment. ] 


The matter of laying out' any private wagon road from the dwelling of any person to. any public 
road and of condemning the lands necessary therefor shall be the same as hereinbefore provided, 
excepting that the viewers of the same shall only receive-compensation for one day's service, and 
mileage to:and from their respective residence; and the petition in such cases need/only be signed 
by such person, and the expense of viewing and surveying such road and»the:\damages that may 
accrue, to any person by reason of laying « out the same, and the expense of opening such road shall 
be paid by such petitioner. 


History: Laws 1905, ch, 124, § 20; Code 1915, § 2672; 
C.S. 1929, § 64-721; 1941 Comp., § 58-420; 1953 Comp., 
§ 55-4.20, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges § 48. 


389A C.J.S. nig ites § 1. 


ARTICLE 6. 
County Highways and Bridge Bonds 


? 


Sec. Sec. \ 
67-6-1.. Bond issue. by county commissioners; limitation. . 67-6-5, Taxation; general fund; interest fund. 
67-6-2. Aggregate amount; denominations; interest; date 67-6-6. County highway sinking fund; payment of bond 
of maturity; prior redemption. principal and interest. 
67-6-3. Petition for bond issue; election call; ballots, 67-6-7., Proceeds of bonds; payment into county road 
67-6-4. Election, on bond issue; conduct; returns; limita- fund, 
tion on frequency. — 


67-6-1. [Bond issue by county commissioners; limitation. |] 


Subject to:the provisions of this article the boards of county commissioners ‘of the several coun- 
ties in this state are hereby authorized to issue bonds for the construction and repair of roads and 
bridges within the limits of their respective counties, to an amount, which including the existing 
indebtedness of said counties, shall not exceed four per centum on the value of the taxable property 
within any such county, as shown by the last preceding assessment for state and. county taxes. 


ANNOTATIONS 


‘County highway bonds issued to match federal 
fund for repair of roads not classified as county 
roads. — 1974 Op. Att'y Gen. No.'74-27" 

Am. Jur. 2d, A.L.R. and C.J.S. vefotendeh, — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 500 to 505. 


History: Laws 1912, ch. 79, § 1; Code 1915, § 2683; 
C.S. 1929, § 64-901; 1941 oy 8 58-501; 1953 Comp., 
§ 55-5-1, 

Meaning of "this article"; — The term: "this article," 
inserted by the 1915 Code compilers, refers to Laws 1915, 
ch. 52, art. VI, §§ 2683 to 2689, the provisions of which are 
presently compiled as 67-6-1 to 67-6-7 NMSA 1978. 


67-6-2. [Aggregate amet A ba neatieg prey porns aber ania of eget 
prior redemption.] 


f 5 


Said bonds may be issued in the aggregate amount to be determined by the board of county com- 
missioners, and in denominations of one hundred dollars [($100)] each or some multiple thereof, 
and shall bear interest at'a rate not exceeding five per centum per annum, payable semiannually, 
and shall become due within a period of not exceeding thirty years, but same may be made redeem- 
able prior to their date of maturity as may be provided by order of the said board of county commis- 
sioners. 


ANNOTATIONS 
County road bond elections require no registra- 


tion of voters, but voters must have paid property tax in 
county during preceding year. 1915-16 Op. Att'y Gen. 15 


History: Laws 1912, ch. 79, § 2; Code 1915, § 2684; 
C.S. 1929, § 64-902; 1941 Comp., § 58-502; 1953 Comp., 
§ 55-5-2. 
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(rendered under prior law: see Federal Voting Rights Act, 
42 U.S.C. §§ 1973 et seq.). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations § 194. 


67-6: 3. [Petition for bond issue; aisleution call; Ballots: ly 


Whenever there shall a filed with the: board of county commissioners a petition iced by not 
less than ten per centum of the qualified electors in any county in the state who are taxpayers 
therein, asking for the issuance of bonds for the purposes above specified in:an amount to be 
designated in such petition, subject to the limitations of Section 67-6-1 NMSA 1978, said county 
commissioners, within thirty days after the filing of such petition, shall:call.a special election for 
the purpose of submitting to the people of the county the proposition of the issuance of bonds in 
accordance with such petition, and shall fix a date not less than sixty nor. more than ninety days 
thereafter upon which a vote shall be taken thereon. Such call shall be published in at least: one 
newspaper of general circulation in the county, once a week for four successive weeks, the last pub- 
lication to be at least three days preceding the date fixed for said election. Ballots at said election 
. shall have printed thereon,the words "for the $.:...... bond issue for roads-and bridges,” inserting 
the amount of the proposed bond issue; and in a separate line under the same words "against the 
Aponte bond issue for roads and bridges," inserting the amount of the proposed bond issue. Op- 
posite said lines there shall be a square‘in which the voters may make or stamp a cross to indicate 
whether they vote for or against said bond issue, and'those voting for said bond issue shall do so 


by placing a cross in the square opposite the words "for the $........ bond issue for roads and 
bridges," and those voting against said bond issue shall do so by placing a cross in the square op- 


posite, "against the $.ya0.0.. bond issue for roads and bridges." 


History: Laws 1912, ch. 79, § 3; Code 1915, § 2685;,. 


C.S. 1929, § 64-903; 1941 Comp., § 58-503; 1958 Comp., 
§ 55-5-3. 


»election on petition of voters under this section or at a 


general election by a resolution of the board of county 
commissioners under N.M. Const., art. IX, § 10. State ex 


Cross references. — For legal newspapers, see 14-11-2 
NMSA 1978. 


rel. Bd. of Cnty. Comm'rs v. Jones, 1984-NMSC-087, 101 
N.M. 660, 687 P.2d 95. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 


ANNOTATIONS Jur. 2d Public Securities and Obligations §§ 125 to 128. 


Placing road bond before voters. — A road bond 
question may be placed before the voters either by special 


67-6-4. [Election on bond issue; conduct; returns; limitation on ° 
frequency. | ) 


The election herein provided for shall be held under the same substantial provisions, and the 
votes cast for or against such bond issue shall be counted, returned and canvassed and declared, in 
the same manner and subject to the same rules as votes cast for county officers, and if it appears 
that said proposed bond issue shall have received a majority of all the votes cast at such election as 
aforesaid, then the same shall have the effect of authorizing the board of county commissioners to 
proceed to the issuance of said bonds; but if a majority of the votes cast as aforesaid shall be against 
the proposed bond issue, then said bonds shall not be issued. Provided, however, that an election for 
the issuance of bond shall not be held in any county oftener than once in any calendar year, 


ANN OTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d: Public Securities and Obligations §§ 131 to 179. 
11 CwJ.S, Bonds § 56. 


- j . } - 7 r ’ 
History: Laws 1912, ch. 79, § 4; Code 1915, § 2686; 
§ 55-5-4, 


67-6-5. [Taxation; general fund; interest fund. | 


There shall be collected annually, in the same manner and at the same time as other county taxes 
are collected, such a sum in addition to the ordinary revenue of the county as shall be required to 
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pay the principal and interest on said: bonds as herein provided; and it is hereby made the duty of 
all officers charged by law with any duty in regard to the collection of said revenue to do and per- 
form each and every act which shall be necessary to collect such additional sum. Such sum when 
collected shall be covered into the general fund, and the treasurer of any county issuing bonds as 
provided herein, shall transfer from such general fund to the interest fund thereof such an amount 
of money.as shall be required to pay the accrued interest on the bonds theretofore sold, until the 
interest on all of said bonds so sold shall have been paid or shall have become due in accordance 
with the provisions of this article. 


History: Laws 1912, ch. 79, § 5; Code 1915, § 2687; ANNOTATIONS 


ae fel 0 H e ‘al 0. H C le: 
ce Pig &§4B0R: ABST Cope, BSR ADS LOS Comm, Am. Jur. 2d, A.L.R. and C.J.S. references, — 64 Am. 
§ 55-5-5, ; ce 5 ae, 

Meaning of "this article". — See same catchline in Jur. 2d Public Securities and Obligations § 399. 


notes to 67-6-1 NMSA 1978. 


67-6- 6. [County highway sinking fund; payment of bond principal and 
interest. | 


The treasurer of any county issuing bonds as aforesaid shall create a fund to be known and des- 
ignated as the county highway sinking fund, and‘on the first day of July of each and every year in 
which a parcel of the bonds sold pursuant to the provisions of this article shall become due, shall 
transfer from said general fund to said county highway sinking fund such amount of money as 
may be required to pay the principal of the bonds so becoming due and payable in such years. As 
the same becomes due, the principal of all such bonds sold shall be paid from such county high- 
way sinking fund; and as the same becomes due the interest on all bonds sold shall be paid from 
said interest fund. Both principal and interest shall be paid upon warrants drawn by the board 
of county commissioners upon the county treasurer, and the faith of the county issuing any such 
bonds shall be pledged for the payment of the principal of said bonds so sold and the interest ac- 
cruing thereon. 


History: Laws 1912, ch. 79, § 6; Code 1915, § 2688; ANNOTATIONS 


C.S. 1929, § 64-906; 1941 C . § 58-506; 1953 C . 

§ 55-5-6, ; Ps Bh ; at pre Redemption of bond coupons, — County treasurer, 
Meaning of "this article". — The term "this-article," upon presentation to him for payment of coupons de- 

inserted by the 1915 Code compilers, refers to Laws 1915, tached from bonds issued by the county, should immedi- 

ch. 52, art. VI, §§ 2683 to 2689, the provisions of which are ately redeem them without waiting until county commis- 

presently compiled as 67-6-1 to 67-6-7 NMSA 1978. sioners issue warrants for payment thereof. 1915-16 Op. 


Att'y Gen, No. 16-1768. 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Seciirities and Obligations § 12. 


67-6-7. [Proceeds of bonds; payment into county road fund.] 


Immediately after the sale of bonds, as in this article provided, the county treasurer shall pay 
into the county treasury and cause to be placed in the county road fund the total amount received 
for said bonds, and the moneys placed in the said county road fund pursuant to the provisions of 
this article shall be used exclusively for the construction and repair of roads ang bridges within 
the limits of the county. 


History: Laws 1912, ch. 79, § 7; Code 1915, § 2689; Meaning of "this article". — The term "this article," 
C.S. 1929, § 64-907; 1941 Comp., § 58-507; 1953 Comp., inserted by the 1915 Code compilers, refers to Laws 1915, 
§ 55-5-7. ch. 52, art. VI, §§ 2683 to 2689, the provisions of which are 


presently compiled as 67-6-1 to 67-6-7 NMSA 1978. 
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ARTICLE 7 


Obstructions and Injuries to Highways 


Sec. Sec, 
67-7-1, Obstructing roads; penalties. . 67-7-6. Irrigation or drainage water overflowing’ high- 
67-7-2. Obstructions and damage to highways and bridges way; penalty. 
prohibited. 67-7-7. Water overflowing highway; liability for damages. 
67-7-3. Fords; obstructions and damage; penalties; toll 67-7-8. Irrigation ditches crossing roads; bridges. 
bridges prohibited. 67-7-9. Ditches; drains; flumes; bridges required; penalty. 


67-7-4. Dams causing overflow or injuring bridges pro- 
_ hibited; damages; penalty. 
67-7-5.. Fines; penalties; forfeitures; action of debt to re- 
cover. 


67-7-10. Unlawful use of highways; penalties. 
67-7-11. Arrest for violation; seizure of vehicle; fee. 


67-7-1. [Obstructing roads; penalties. ] 


It shall hereafter be unlawful for any person or persons to in any manner obstruct. any public 
road in this state, by putting therein or thereon any obstruction whatsoever, and all persons con- 
victed of a violation of this section shall upon conviction before any court of competent jurisdiction 
be fined in any sum ‘not to exceed fifty dollars ($50.00) or be imprisoned in the county jail for a 
period not to exceed thirty days, and pay all the costs of prosecution, or both such fine and impris- 


onment at the discretion of the court trying the cause. 


History: Laws 1908, ch. 58, § 2; Code 1915, § 2698; 
C.S. 1929, § 64-1307; 1941 Comp., § 58-602; 1953 
Comp., § 55-6-2. 

Cross references. — For construction of cattle guards 
where private fences cross school bus routes, see 22-16-8 
NMSA 1978. 

For unlawful permitting of animals on highways, see 30- 
8-13 NMSA 1978. 

For placing of equipment by utilities upon highways, see 
62-1-2 NMSA 1978. 


ANNOTATIONS 


Belief road private not to be considered. — In 
prosecuting violations of this statutory offense, the intent 
or belief that the road was a private one is not to be con- 
sidered by the courts. State v. Brown, 1963-NMSC-127, 72 
N.M. 274, 383 P.2d 243. 

This section prohibits placing structures on high- 
ways for which prosecutions may be had through the dis- 
trict attorney, and the commission has full control in such 
matters. 1937-38 Op, Att'y Gen. No, 38-1946. 

Prosecution for obstruction with gate. — A per- 
son may be prosecuted under this section for obstructing 
a public road by means of a gate, 1915-16 Op. Att'y Gen. 
No. 16-1857. 


' Gates are obstructions to roads. 1915-16 Op. Att'y 

Gen. No. 15-1704. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges §§ 273, 274. 

Right or duty of highway contractor as to barricading 
street or highway, 7 A.L.R. 1203, 104 A.L.R. 955. 

Closing or obstructing street temporarily to permit its 
use for purposes of sport or entertainment, 34 A.L.R. 270. 

Liability for injury due to condition of part of street oc- 
cupied by street railway, 54 A.L.R. 1291. 

Public contractor's liability to property owner for ob- 
structing street, 68 A.L.R. 1510. 

Attracting people in such numbers as to obstruct access 
to the neighboring premises, as nuisance, 2 A.L.R.2d 437, 

Duty of highway construction contractor to provide tem- 
porary way or detour around obstruction, 29 A.L.R.2d 876. 

Liability for injuries occasioned by falling of awning or 
the like, 34 A.L.R.2d 486, 

Liability of private landowner for vegetation obscuring 
view at highway or street intersection, 69 A.L.R.4th 1092. 

Measure and elements of damages for injury to bets 
31 A.L.R.5th 171. 

40 C.J.S. Highways §§ 231, 248. 


67-7-2. [Obstructions and damage to highways and bridges 


prohibited. ] 


No person or persons shall erect any fence, house or other structure, or dig pits or holes in or 
upon any highway or place thereon any stone, timber, trees or any obstruction whatsoever; and no 
person or persons shall tear down, burn or otherwise damage any bridge of any highway, or cause 
waste water or the water from any ditch, road, drain or flume to flow in or upon any road or high- 
way so as to damage the same. 


History: Laws 1905, ch. 124, § 36; Code 1915, § 
2701; C.S, 1929, § 64-1310; 1941 Comp,; § 58-603; 1953 
Comp. + § 55-6-3, 


Cross references. — For criminal trespass, see 30-14-1 
NMSA 1978. 3 
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For criminal damage to property, see 30-15-1 NMSA ANNOTATIONS 


hove Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Highways, Streets and Bridges §§ 273 to 281. 
40 C.J.S. Highways § 221. 


67-7-3. [Fords; obstructions and damage; penalties; toll bridges: 
prohibited.] 


When any public road heretofore laid out or traveled as such or hereafter to be laid out or trav- 
eled, crosses any creek or stream of water, and such stream during any part of the year is usually 
fordable where such road passes the same, the said ford. and the banks of the stream adjacent 
thereto, and the roadway or tract usually traveled leading thereto, from such highway, shall be 
deemed and be taken to be part of such highway, and any person who shall obstruct such ford, 
or the road leading thereto, or shall dig down the banks of such ford, or who shall erect any dam, 
or any embankment or other obstruction in such stream, or wingdam or other obstruction on the 
banks of such stream, for the purposes of raising the water of such stream upon the said ford, so as 
to render the said ford impassable, or more difficult of passage than heretofore, or who shall main- 
tain any such dam, wingdam, embankment:or obstruction heretofore erected, after being by the 
county road board of district notified to remove or abate the same, shall be.liable to the penalties 
prescribed in the following section [67-7-4 NMSA 1978] for obstructing the public highway, and 
no person or corporation upon any pretense or authority, shall be permitted to erect a toll bridge 
over any stream at or upon a public ford, or road crossing, or so near thereto, as by the abutments, 
embankments or piers of such bridge, to obstruct or render impassable the said ford, or roadway 
leading thereto. | 


History: Laws 1905, ch. 124, § 22; Code 1915, § ANNOTATIONS 


2699; C.S. 1 64-1808; 1941 C P 8-604; 1953 
ri : eee MOOR ERY OR DP Am. Jur. 2d, A.L.R. and C.J.S. references. — ~40 Am. 


Compiler's notes, — The. 1915 Code compilers sub- Jur, 2d Highways, Streets and Bridges § 609. 
stituted the words "penalties prescribed in the following 40 C.J.S. Highways §§ 221, 229. . 
section" for the words "same penalties hereinafter pre- 
scribed," 


67-7-4. [Dams causing overfiow or injuring bridges prohibited; 
damages; penalty.] 


No person or persons, corporation or company, shall dam the waters of any stream so as to cause 
the same to overflow any road, or damage or weaken the abutments, walls or embankments of any 
bridge or any highway. Any person or persons, corporation or company, violating any of the provi- 
sions of this section shall forfeit the sum of fifty dollars [($50.00)].to the county as.a penalty, and 
shall be liable to the county and to any person or persons, ppaperatee or company for any damages 
resulting therefrom. 


History: Laws 1905, ch. 124, § 37; Code 1915, § general laws ... shall constitute the current school fund 
2'700; C.S. 1929, § 64-1309; 1941.-Comp., § 58-605; 1953 of the state." ne 
Comp. § 55-6-5. ' ¢e 

Bracketed material, — The bracketed material was ANNOTATIONS 
inserted by the compiler; it was not enacted by the legisla- Am. Jur. 2d, A.L.R. and C.J.8. references. — 39 Am 
ture and is not a part of the law, : "| Dewi . ; 

Compiler's notes. — New Mexico Const., art. XII, § ce a0 thghvoysa Skanes arubiesdpso SORA YAN, 
4, provides that, "All fines and forfeitures collected under 40 0... Highways 8§ 221, 299. 


67-7-5. [Fines; penalties; forfeitures; action of debt to oh shacoa 


All fines, penalties and forfeitures incurred under any provisions of Sections 67-7-3, 67-7-4 and 
67-7-2 NMSA 1978, except as otherwise provided, shall be recoverable by an action of debt in the 
name of the people of the state of New Mexico in any court of competent jurisdiction. © 
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History: Laws 1905, ch. 124, § 40; Code 1915, § 
2702; C.S, 1929, § 64-1311; 1941 Comp., § 58-606; 1953 
Comp., § 55-6-6. 

Compiler's notes. — The specific statutory references 
in this section, which formerly referred to "Sections 2699, 
2700 and 2701," were substituted by the 1915 Code com- 
pilers for "this act." 


OBSTRUCTIONS AND INJURIES TO HIGHWAYS 


67-7-8 


The 1915 Code compilers omitted the words "and the 
county treasurer shall set the same apart to the district 
wherein the same accrued," at the end of the section. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 
Jur, 2d Highways, Streets and Bridges § 609. 
40 C.J.S. Highways §§ 228, 229. ~ 


67-7-6. [Irrigation or drainage water overflowing highway; penalty. | 


Any farmer, mayordomo of acequia or other person having charge of irrigation or drainage wa- 
ters, who, through neglect, oversight, carelessness or design, shall allow irrigation or drainage wa- 
ters to flow upon any public highway so.as to hinder, delay or obstruct travel, or any person, who, 
through neglect, oversight, carelessness, or design, shall allow water to flow from any reservoir, 
tank or watering trough upon any public highway, so as to hinder, delay or obstruct travel, shall 
be deemed guilty of a misdemeanor and upon conviction shall be fined in any sum not to exceed 
twenty-five dollars ($25.00). 


History: Laws 1917, ch. 100, § 1; C.S. 1929, § 64- 
1305; 1941 Comp., § 58-607; 1953 Comp., § 55-6-7. 


reservations, and had at the time no ditches to convey wa- 
ter from one side of the road to the other, has no claim for 


Cross references. — For repairs ig nage to prevent 
overflow, see 72-8-2 NMSA 1978. 


ANNOTATIONS 


Failure to construct waterway under highway. — 
A landowner, who has conveyed a strip of land through 
her property to the highway commission (state transpor- 


damages against the contractor constructing the highway 
for not leaving a waterway under the roadbed. De Mon- 
toya, v, Lee-Moor Contracting Co., 1932-NMSC-012, 36 
N.M. 109, 9 P.2d 140. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Highways, Streets and Bridges § 479. 

40 C.J.S. Highways §§ 221, 229. 


tation commission) for a road, without any conditions or 


67-7-7. [Water overflowing highway; liability for damages. | 


Any farmer, mayordomo of acequia or other person having charge of irrigation or drainage wa- 
ters, who, through neglect, oversight, carelessness or design, shall allow irrigation or drainage wa- 
ters to flow upon any public highway, so as to hinder, delay or obstruct travel, or any person who, 
through neglect, oversight, carelessness or design shall allow water to flow from any reservoir, 
tank or watering trough upon any public highway, so as to hinder, delay or obstruct travel, shall 
be liable to any person, corporation or copartnership for any delay, deterioration or damage to any 
field, beast of burden, freight or commodity caused by reason of such water flowing upon the public 
highway. 


History: Laws 1917, ch. 100, § 2; C.S. 1929, § 64- 
1306; 1941 Comp., § 58-608;1953 Comp., § 55-6-8. 
ANNOTATIONS 


‘Am. Jur. 2d, A.L.R. and C of S. references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges §§ 312 to 320. 


Liability of state, municipality or public agency for ve- 
hicle accident occurring because of accumulation of water 
on street or highway, 61 A.L.R,2d 425. 

40 C.J.S, Highways § 218. 


67-7-8. [Irrigation ditches crossing roads; bridges. | 


If any person or persons, or mayordomos of acequias, should have to make ditches across the 
roads to pass the water to their fields, gardens or mills, they shall construct a bridge sufficiently 
wide and strong for loaded wagons or carts to pass over, so that no obstruction will be placed in the 
way of the mail or any other passenger, nor any of those that may have to travel over said roads 
with their crops or other affairs of their houses. 


History: Laws 1860-1861, p. 82; C.L. 1865, ch. 96, § 
8; C.L. 1884, § 1293; C.L. 1897, § 1860; Code 1915, § 


2692; C.S. 1929, § 64-1303; 1941 amp. ., § 58-609; 1953 
Comp. - § 55-6-9. 
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ANNOTATIONS 


Am. Jur. 2d, A. L.R. and C.J.S. references. — 39 Am, 
Jur, 2d Highways, Streets and Bridges § 479. 


Cross references. — For mayordomos to construct 
bridge, see 73- 2-43 NMSA 1978. 


40 C.J.S. RENIN § 221. 


67-7-9. [Ditches; drains; flumes; bridges recital Site 


Any person or persons, corporation or company, owning or constructing any ditch, raise, drain, 
flume, in, upon or across any highway shall keepthe highway open for safe and:convenient travel, 
by constructing bridges over such ditch, raise, drain or flume, or by providing other safe and con- 
venient way across or around the said ditch; and within five days after any ditch is constructed 
across, in or upon any highway, at any point thereof, so as to interfere with or obstruct such high- 
way, the person or persons owning or constructing such ditch shall erect a good and substantial 
bridge across the same, which shall thereafter be maintained by the county. Any person or persons, 
corporation or company constructing any ditch,'raise, drain, flume, in, upon or across any high- 
way, and failing to keep the highway open for safe and convenient travel, shall forfeit the sum of 
twenty-five dollars [($25.00)] to the county. And any person or persons, corporation or company, 
who shall fail to erect a good, substantial bridge across any ditch, raise, drain or flume within five 
days after the same is constructed in, upon or across any highway, shall forfeit the sum of twenty- 
five dollars [($25.00)] to the county, together with the cost of constructing there a good, and sub- 
stantial bridge which the county road board shall at once proceed to build; and shall also. be liable 
in damages to any person or persons damaged by such neglect. 


History: Laws 1905, ch. 124, § 38; Code:1915, § 
2693; C.S. 1929, § 64-1804; 1941 Comp., § 58-610; 1953 
Comp., § 55-6-10. 

Bracketed material. — The bracketed material was 
inserted by the compiler; it was not enacted by the legisla- 
ture and is not a part of the law. 

Compiler's notes, —- New Mexico Const., art. XII,.§ 
4, provides that, "All fines and forfeitures collected under 


bridge if not built by the owner of the ditch within three 
days, and provides for recovery of the cost of the bridge by 
civil action. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am, 
Jur. 2d Highways, Streets and Bridges § 479. 


general laws .,.shall constitute the current school fund 
of the state." 

This section may be superseded by 72-8-2 NMSA 1978 
which permits the county commissioners to construct the 


40 C.J.S. Highways §§ 221, 229. 


67-7-10. Unlawful use of highways; penalties, 


A. The public highways in the state are dedicated to reasonable use by the public: 

B. It is unlawful for any person to injure or damage any public highway, street, road or any 
bridge, culvert, sign, signpost, other traffic control or safety device or structure upon or used or 
constructed in connection with any public highway, street or road for the protection thereof or for 
protection or regulation of traffic thereon by any unusual, improper or unreasonable use thereof or 
by the careless driving or use of any vehicle thereon or by willful mutilation, sae or destruc- 
tion thereof. 

C. Itis considered unreasonable use of any highway, street, She aae bridge or eeu CLaRe to spenatd 
or conduct upon or over the same any vehicle, tractor, engine or load of greater weight than that 
specified by the state, county or municipal, authorities having. control of the highway, street, road, 
bridge or structure in a notice posted at or near each ene of the highway, street, pig bridge or 
structure. 

D, It is considered unreasonable use of any improved highway, street, roatl bridéat or structure 
to operate, drive or haul thereon any truck, tractor or engine in such manner or at times when the 
surface thereof is in a soft or plastic condition from moisture so as’to cause excessive ruts or exces- 
sive deterioration or displacement of the surfacing thereof, «© 

E. It is unlawful to operate, haul or conduct over any public yee mie street, road, bridge or 
structure any vehicle, tractor, engine, truck, load, building or other object, more than eight feet in 
width, except loads of hay, straw or other farm products, without a permit from the state, county 
or municipal authority in control of such highway, street, road, bridge or structure, which permit 
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shall specify the manner of operation thereof so as to prevent as far as possible 1 inconvenience and 
danger to the traveling public and damage to the surface. 

F. . It is unlawful to maintain any fence across any public highway, street, road, bridge or struc- 
ture ‘unless the owner or person ‘in control of such fence constructs and maintains in good condi- 
tion a gate and a cattle guard passageway for motor vehicles in accordance withthe specifications 
of the authorities having control of such highway, street, road, bridge or structure. No fence shall 
be maintained across any public highway, street, road, bridge or structure without.a written per- 
mit from the authorities having control of such highway, street, road, bridge or structure. 

G. Any person violating any provision of this section is guilty of a misdemeanor and upon con- 
viction shall be punished by a fine of not less than twenty-five dollars ($25.00) nor more than five 
hundred dollars ($500) or by imprisonment in the county jail not less than five days nor more than 
thirty days or by both such fine and imprisonment, 

H. The owner and the operator of a vehicle, truck, tractor or engine that causes damage to any 
public highway, street, road, bridge, culvert, sign, signpost, other traffic. control.or safety device 
or structure in violation of any provision of this section and Section 67-7-11 NMSA 1978 shall be 
jointly and severally liable to the state, county or municipality as'the case may be’ for the actual 
damage caused by the operation, conducting or hauling thereof over any public highway, street, 
road, bridge, culvert, sign, signpost; other traffic control or safety device or structure in violation of 
any provision of this section and Section 67-7-11 NMSA 1978, to be collected by suit or'settlement 
brought in the name of the state, county or municipality having control of such highway or street, 
road, bridge, culvert, sign, signpost, other traffic:control or safety device or structure; and such 
vehicle, truck, tractor or engine may be attached and held to satisfy any judgment for damages. 

I. Damages and associated claims pursuant to this section may be: 

(1) settled at the discretion of the department om behalf of the state, or by the county or 
- municipality, whichever has control of the subject highway or street, road, bridge, culvert, sign, 
signpost, other traffic control or safety device or structure, with regard to identified damages, 
whether or not:the damages have’ been reduced to judgment; and may include a contract for collec- 
tion of such damages due to the state, county or municipality; or 

(2). collected by suit brought by the department in the name of the state,.or by the county 
or municipality, whichever has control of the subject highway or street, road, bridge, culvert, sign, 
signpost, other traffic control or safety device or structure; and such vehicle, truck, tractor or en- 
gine that caused the damage may be attached and held to satisfy any judgment for such damages. 

J. “The proceeds of any such settlement or judgment shall be paid to the treasurer of the state 
or of such county or municipality and placed to the credit of a fund for the construction and im- 
provement of highways, streets, roads, bridges, traffic. control or safety devices or structures. 


History: Laws 1921, ch. 94, § 10; C.S. 1929, § 11-710; travel on such roads, and providing that no owner of such 


1941 Comp., § 58-611; 1953 Comp., § 55-6-11; 1978 inclosures shall be considered as obstructing such roads. 
Comp., § 67-7-10, 2021, ch. 80, § 1. The 2021 amendment, effective June 18, 2021, pro- 
Cross references. — For penalty for destroying direc- vided the process for the collection of damages by the 
tion signs, see 67-8-7 NMSA 1978. department: of transportation for destruction’ of public 
For erection of gates at intersections with public road property; added new subsection designations A through 
by lessees and purchasers of state lands, see 19-6-6 NMSA H; added "road, bridge or structure", "highway, street, 
1978. road", and "highway, street, road, bridge or structure" 
For public nuisance, see 30-8-1 NMSA 1978, «= » throughout the section; in Subsection B, after "signpost", 
For placing injurious substances upon highways, see 66- added "other traffic control or safety device", and after the 
7-364 NMSA 1978, next occurrence of "street", added "or road"; in Subsection 
For gates in fences in herd law ‘districts, see 77- 12- 9 —H, after "tractor or engine", added "that causes damage 
NMSA 1978, to any public highway, street, road, bridge, culvert, sign, 
Compiler's notes. — New Mexico Const., art. XII, § 4, signpost, other traffic control or safety device or structure 
provides that "All fines and forfeitures collected under in violation of any provision of this section and Section 67- 
general laws... shall constitute the current school fund 7-11 NMSA 1978", after the next occurrence of "street", 
of the state." oo added "road", after "culvert", added "sign, signpost, other 
Some of the provisions of this section were probably su- traffic control or safety device", after "provision of this", 
perseded by Laws 1929, ch. 75, repealed by Laws 1955, deleted "Act" and added "section and Section 67-7-11 
ch, 37, § 15. For present provisions, see 66-7-403, 66-7-405, NMSA 1978", after "suit", added "or settlement", and af- 
66-7- 419 and 66-7-415 NMSA 1978, ter the next occurrence of "street", added "road, bridge, 
. Laws 1921, ch. 94, § 10, is deemed to supersede.Laws culvert, sign, signpost, other traffic control or safety de- 
1882, ch. 42, § 2, providing that inclosures constructed vice or structure"; added a new Subsection I and redesig- 
upon land upon which a public road or trail may pass nated former Subsection I as Subsection J; and in Subsec- 
shall be constructed with gates so as to not prevent the tion J, after "any such", added "settlement or", and after 
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"improvement of', deleted "roads or streets" and added commission has full control in such matters. 1937-38 Op, 
"highways, streets, roads, bridges, traffic control or safety Att'y Gen, No, 38-1946. 
devices or structures". Permits to land airplanes on highways. — State 


highway department (now department of transportation) 

could grant permit for airplanes to land on particular por- 
Gate may be maintained on public road if there is___, ions of New Mexico highways where proper clearance is 

compliance with the provisions of this section. Hindi v, also obtained from civil aeronautics administration and 

Smith, 1963-NMSC-226, 73 N.M. 335, 388 P.2d 60. the state corporation commission (now public regulation 
Posting of road construction notices authorized. commission), 1943-44 Op. Att'y Gen. 43-4240, 

— Any agent of the commission is authorized to post no- Am, Jur, 2d, A.L.R. and C.J.S. references. — 40 Am. 


tices prohibiting traffic on roads under construction, 1923- Jur. 2d Highways, Streets and Bridges § 609. 

24 Op. Att'y Gen. No. 23-3738. Damaging highway or bridge by nature or weight of ve- 
Placing of structures on highways. — The statutes hicles or loads transported over it, 53 A.L.R. 3d 1035, 31 

prohibit placing structures on highways for which pros- A.L.R.5th 171. 

ecutions may be had through district attorney, and the 40 CaS. Highways §§ 231, 248. 


ANNOTATIONS 


67-7-11. [Arrest for violation; seizure of vehicle; fee. | 


Sheriffs, deputy sheriffs, constables, marshals, police officers and all peace officers shall have 
power to arrest any person violating any provision of this act [67-7-10, 67-7-11 NMSA 1978] on view 
or upon warrant issued by any justice of the peace [magistrate court] or magistrate. Such officers 
are also authorized and directed to take into custody any vehicle involved in the violation of any 
provision of this act and hold the same until all fees, fines, costs and damages therefor shall be paid; 
provided that the owner or person in control-of such vehicle may secure its release by furnishing a 
good and sufficient bond as required by the officer or magistrate before whom the case is prosecuted. 

The fee for making the arrest of any person violating any provision of this act shall upon convic- 
tion of the person or persons arrested be. assessed as part of the costs and paid to the officer mak- 
ing such arrest, but shall not exceed one ($1.00) dollar in any case. 


History: Laws 1921, ch. 94, § 11; 1927, ch. 82, § 1; Jury instructions for wrongful arrest damages, — 
C.S. 1929, § 11-711; 1941 Comp., § 58-612; 1953 Comp., No error was committed in instructing the jury that they 
§ 55-6-12, could award damages to the complainant in an action for 

Cross references. — For damages for using vehicle of false arrest if, and only if, they believed from a prepon- 
excessive load or size, see 67-7-10 NMSA 1978. derance of the evidence that it did not reasonably appear 

For damages for unlawful injuring of signs, see 67-7-10 to the defendant, state policeman, that complainant was 
NMSA 1978. violating the state traffic laws or that he did not act as an 

For placing injurious substance’ on highways, see 66-7- ‘ordinarily reasonable and prudent man would under the 
364 NMSA 1978. . circumstances. Cave v, Cooley, 1944-NMSC-050, 48 N.M. 

Bracketed material. — The office of ara of the 478, 152 P.2d 886. 
peace has been abolished, and the jurisdiction, powers Am, Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 
and duties have been transferred to the magistrate court. Jur, 2d Highways, Streets and Bridges § 609. 


See 35-1-38 NMSA 1978. The bracketed material was in- 40 C.J.S. Highways §§ 231, 248. 
serted by the compiler; it was not enacted by the legisla- 3 
ture and is not a part of the law. 


ANNOTATIONS 


"On view" means in presence of officer. Cave v. 
Cooley, 1944-NMSC-050, 48 N.M. 478, 152.P.2d 886. 


ARTICLE 8 


Miscellaneous Provisions. 


Sec. Sec. ‘ 
67-8-1. Danger signals or lights for roads or bridges un- 67-8-8. Advertising signs adjoining public highways; 
der construction. definitions. 
67-8-2, Failure to install warnings; penalty. ; 67-8-9. Advertising signs on or over public highway 
67-8-3. Fencing of roads on public lands; cost. . right-of-way outside incorporated cities 
67-8-4. Direction signboards at road intersections; duty prohibited. 
of county commissioners. 67-8-10. Restrictions on placing signs upon or over high- 
67-8-5. Replacement of direction signs. way rights-of-way. 
67-8-6. Payment of direction sign expenses. 67-8-11, Signs placed in violation of act declared public 
67-8-7. Defacing, disfiguring or destroying direction nuisances, 


signs; penalty. 
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Sec. Sec. ; 
67-8-12. Officers charged with enforcement of act. 67-8-19. Procedure; appeal. 
67-8-13. Wiring adjoining highway structures; permit re- 67-8-20. Nonapplicability of act. 

quired; application. 67-8-21. Municipally or county owned utilities; special 
67-8-14. Violation of wiring requirements; penalty. HOD districts; reimbursement for cost of reloca- 
67-8-15, Declaration of policy. . tion, 
67-8-16. Definitions. 67-8-22, Remaining in rest aréas and similar facilities; 
67-8-17, Relocation of utility facilities authorized. penalty. 
67-8-18. State pays certain relocation costs. ; 67-8-23. Additional cooperative agreements funding. 


67-8-1. [Danger signals or lights for roads or bridges under 
construction. | 


9¢ 


Hereafter any person, firm, association, copartnership, contractor or corporation engaged in the 
alteration, repair or construction of any bridge, road or public highway in this state shall maintain 
at all times proper danger signals, or lights, posted conspicuously at or near the place where such 
work, alteration, repair or construction is being done. 


History: Laws 1923, ch. 34, § 1; C.S. 1929, § 64-1401; Contractor's duty to maintain barriers, 7 A.L.R. 1203, 
1941 Comp., § 58-701; 1953 Comp., § 55-7-1. 104 A.L.R. 955. 
Duty to make highway safe for children by providing 
ANNOTATIONS proper barriers, 36 A.L.R. 309. 


Duty as regards barriers for protection of automobile 
travel, 86 A.L.R. 1889, 173 A.L.R. 626. 

Liability for automobile colliding with temporary ob- 
struction in connection with alteration or repair of street 
as affected by insufficiency of warning of danger, 100 


Commission not within scope of section. — State 
highway commission (now state transportation commis- 
sion) is not a “firm, association, copartnership, contractor 
or corporation," within the meaning of this section. Rapp 
v. N.M. State Highway Dep't, 1975-NMCA-004, 87 N.M. 


177, 531 P.2d 225. A.L.R. 1389, 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 40 Am. Duty of highway construction contractor to pro- 
Jur. 2d Highways, Streets and Bridges §§ 556, 557, 568. povpaers ary way or detour around obstruction, 29 


40 C.J.S. Highways §$§ 263, 264. 


67-8-2. [Failure to install warnings; penalty] 


Any person found guilty of violating the provisions of this act [67-8-1, 67-8-2 NMSA 1978] shall — 
be fined in a sum not less than $50.00, and shall be liable for the damages sustained to any person 
injured by reason of the failure to comply with the provisions of this act. 


History: Laws 1928, ch. 34, § 2; C.S. 1929, § 64-1402; © meaning of this section. Rapp v. New Mexico State Hwy. 


1941 Comp., § 58-702; 1953 Comp., § 55-7-2. Dep't, 1975-NMCA-004, 87 N.M. 177, 531 P.2d 225. 
Am. Jur. 2d, A.U.R. and C.J.S; references, — 39 Am. 
ANNOTATIONS _, dur. 2d Highways, Streets and Bridges $§ 88, 100. 


Highways: governmental duty to provide curve warn- 
ings or markings, 57 A.L.R.4th 342. 
40 C.J.S. Highways § 248. 


State highway department (now department- 
ment of transportation) is not a "person" within the 


67-8-3. [Fencing of roads on public lands; cost.] 


Where any public road in this state passes over the public lands it shall be lawful for the 
board of county commissioners to permit the sides of such road to be fenced whenever a ma- 
jority of the legal voters of the precinct through which said public road passes So desire: pro- 
vided, however, that said fencing “ag not be at the expense of the county in which the road 
is located. 


History: Laws 1903, ch. 58, § 3; Code 1915, § 2629; ANNOTATIONS 
seat 8 8471.04; 1 R41 Comp. § 58:78; 1058, Comp oy, Am. Jur, 2d, A.L.R. and C.J.S. references. — 39 Am. 


Jur. 2d Highways, Streets and Bridges § 530. 
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67-8-4 HIGHWAYS 67-8-8 


67-8-4. [Direction signboards at’road intersections; duty of county 
commissioners. ] 


It shall be the duty of the board of county commissioners of each county in this state to cause 
to be placed conspicuously and permanently at the forks of all public and main-traveled roads 
in their respective counties, and. at all such roads crossing or leading away from such public and 
main-traveled road, metal index boards attached to metal posts; such metal index boards shall 
have printed thereon in letters of sufficient size to be easily read by travelers, with directions 
plainly marked thereon designating the most noted places to which each of such roads leads. 


History: Laws 1912, ch. 80, § 1; Code 1915, § 2703; 
C.S, 1929, § 64-1501; 1941 Comp., § 58-704; 1953 
Comp,, § 55-7-4,. 


paid for out of the county road fund on order of the county 
road board. 1912-13 Op. Att'y Gen. No, 12-945. 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 39 Am. 


, 2d) Hi 5, 207. 
ANNOTATIONS Jur, 2d Highways, shir and ewes §§.195, 207 | 


It is duty of the county commissioners to provide 
and place signboards on public highways, which are to be 


67-8-5. [Replacement of direction signs. | 


When an index board shall be removed or defaced the commissioners ail cause same to be im- 
mediately replaced. 


History; Laws 1912, ch. 30, § 2; Code 1915, § 2704; 
C.S. 1929, § 64-1502; 1941 Comp. § 58-705; 1953 
Comp., § 55-7-5. 


67-8-6. [Payment of direction sign expenses. | 


The expenses of erecting and replacing auch nae boards shall be Fee out Bh the road sige 


History: Laws 1912, ch. 30, § 3; Code 1915, F 2705; 


ANNOTATIONS 
0 58-706: eT 
meee 2 stave 1941 Comp, : id binlyage ree 4 Am. Jur, 2d, A.L.R, and C.J.S. references. — 39A 


'C.J.S. Highways § 157. 


67-8-7. [Defacing, disfiguring or destroying direction signs; penalty. | 


It shall be unlawful to deface, disfigure; destroy or otherwise in any manner interfere with any 
such index board, whether same be placed by public authority or by any citizen of the state. Any 
person violating any of the provisions of this section shall be guilty of a misdemeanor and upon 
conviction thereof shall be fined in any sum not less than five dollars [($5.00)] nor more than 
twenty-five dollars [($25.00)], and in default of payment thereof shall be imprisoned for not less 
than five nor more than twenty-five days. 


History: Laws 1912, ch. 30, § 4; Code 1915, § 2'706; 


C.S. 1929, § 64-1504; 1941 Comp., § 58-707; 1953 __ 


Comp., § 55-7-7. 
Cross references, — For penalties for unlawful use of 
highways,.see 67-7-10 NMSA 1978... > 


Bracketed material. — The bracketed material was 
inserted by the compiler; it was not enacted by the legisla- 
ture and is not a part of the law. 


ANN OTATION S 


Am, Jur, 2d, A.L.R. and C.J.S. references, — 40 Am. 
Jur. 2d Highways, Streets and Bridges §§ 604, 605. 


67-8-8. [Advertising signs adjoining public highways; definitions. ] 


The following words and phrases as used in this act [67-8-8 to 67-8-10 NMSA 1978] shall for the 
purpose of this act have the meanings respectively ascribed to them in this section, except in those 
instances where the context clearly indicates a different meaning: 
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A. "public highway." Every public street, road, highway or thoroughfare of any kind in this 
state used by the public oo actually dedicated to the public and accepted by proper authority 


or otherwise; 


B. "state highway." Event} public highway which has elon we shckariabng a state highway either by 


the legislature or by the state highway engineer; 


C. "person." Any person, firm or corporation wiladiemetey 


* ft 


History: Laws 1929, ch. 123, 8 1; .C.S. 1929, § 64-2001; 
1941 Comp., § 58-708; 1953 Comp., § 55-7-8. 


. ANNOTATIONS 


Legislative intent. — Unless an agreement to the con-; 
trary exists, it was the legislative intent that the reason- 
able regulation of the billboard law apply on Indian lands 
adjoining rights of way obtained pursuant to 25 U.S.C. § 
311. 1953-54 Op. Att'y Gen. No. 53-5632. 

Jurisdiction of roads not in state highway sys- 
tem. — Since this act (Laws 1929, ch: 123) is silent as to 
who has jurisdiction over roads not included in the state 
highway system, the county commissioners of the various 


counties have jurisdiction of the roads within their respec- 
tive counties. 1939-40 Op, Att'y Gen, No. 31-3195. 

No penal provisions. — Laws 1929, ch. 123 (67-8-8 to 
67-8-10 NMSA 1978) is not such a penal law as would come 
within the Assimilative Claims Act’(18 U.S.C, § 18) since 
there are no penal provisions nor provisions for its enforce- 
ment by any court. 1953-54 Op. Att'y Gen. No. 53-5632. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges § 288. 

Billboards or other conditions on adjoining property 
which are deemed dangerous to travel or. offensive aes- 
thetically to travelers, power of highway officers in respect 
of, 81 A.L.R. 1547. 


67-8-9. [Advertising signs on or over public highway right-of-way 
outside incorporated cities prohibited.|] 


No person shall place, erect or maintain any advertising sign, signboard or device of any char- 
acter upon or over the right-of-way or right-of-way fences of any public highway within this state 
outside of the limits of any incorporated city, town or village. 


History: Laws 1929, ch. 123, § 2; C.S. 1929, § 64- 
2002; 1941 Comp., § 58-709; Laws 1958, ch. 92, § 1; 
1953 Comp., § 55- 7-9. 


ANNOTATIONS 


State highway department (now department of 
transportation) has adequate authority to clear away 
all unauthorized signs upon the highway right-of-way. 
1951-52 Op. Att'y Gen. No. 52-5506. 


State can regulate or prohibit signboards from 
property abutting the highway as a valid exercise of the 
police power. Of course, the law must be reasonable and 
bear a substantial relation to the welfare and safety of the 
public, 1955-56 Op. Att'y Gen. No. 55-6082. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 39 Am. 
Jur. 2d Highways, Streets and Bridges § 288. 


67-8-10. [Restrictions on placing signs upon or over highway 


rights-of-way. | 


No person shall place, erect or maintain any advertising sign, signboard or device of any charac- 
ter upon or over the right-of-way of or upon any land adjacent to any public highway, outside of an 
incorporated city, town or village under any of the following conditions: 

A. within 300 feet of an intersection of a highway with another highway, at a point where such 
sign, signboard or device would obstruct the line of sight between vehicles on either of said intersect- 
ing highways when such vehicles are at. any point within a distance of 300 feet from such intersection; 

B. where such sign, signboard or device is so located that it obstructs the line of sight, not oth- 
erwise obstructed, of a train at any point within 1,200 feet of an intersection of a highway with a 
railroad from any point on such highway within 500 feet of such intersection; 

C. in or near any stream or arroyo where such sign might be deluged by freshet and swept 
on to the roadway or spillway of such public highway or under a highway structure crossing the 
stream or arroyo or against the supports of any highway structure; 

D. if placed upon a hill above a highway in such manner that thereis a reasonable danger that 
such sign, signboard or device might fall or be blown or propelled by the forces of erosion upon 
such highway; 

E. if such sign carries a directional warning or light or reflector isrorshanioy peas of a'type 
which is carried by standard highway marker system signs; 
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F, if such sign is in the general shape of a railroad esses sign or in imitation of any warning 
or danger sign; 

G. if such sign, signboard or device is on the inside of a curve of a heen at ts looasisns as 
to obstruct the line of sight from one vehicle on such highway to another vehicle on such highway 
when such vehicles are within a distance of 1,200 feet. of each other; 

H. if such sign, signboard or device, together with one or, more other advertising signs, sign- 
boards or devices in a series advertising the same business, place of business or establishment, 
or advertising products, commodities, exhibits or services, sold’ or exhibited at the same place or 
places of business, and are in such proximity to each other, and are of such continuity of context, 
distinctive copy catchlines (not trademarks), art or shape as to naturally direct the attention of the 
traveling public from one such sign to another; 

None of the provisions of Subparagraphs A, B, C or G of this section shall apply to any sign or 


other device which is erected upon or is attached to a building. 


History: Laws 1929, ch. 123, § 3; C.S. 1929, § 64- 
2003; 1941 Comp., §'58-710; Laws 1958, ch. 92, § 2; 
1953 Comp., § 55-7-10. 


ANNOTATIONS 


Regulation of signboard curves. — Regulation pro- 
hibiting signboards in vicinity of 25 degree curves or greater, 


if determined to be dangerous to public safety, would be up- 
held as a reasonable exercise.of the police power, 1949-50 
Op. Att'y Gen, No, 5293 (rendered under prior law). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Highways, Streets and Bridges § 288. 


67-8-11. Signs placed in violation of act declared public nuisances. 


Any sign, signboard or device erected, placed or maintained. in violation of the provisions of this 


act is hereby declared to be a public nuisance. 


History: 1941 Comp., § 58-712a, enacted by Laws 
1953, ch. 92, § 5; 1953 Comp., § 55-7-13; Laws 1961, 
ch, 73, § 1. 

Cross references. — For abatement of a public nui- 
sance, see 30-8-8 NMSA 1978, 

Meaning of "this act". — The term "this act" refers to 
Laws 1953, ch. 92, the provisions of which are presently 
compiled as 67-8-9 to 67-8-12 NMSA 1978. 


ANNOTATIONS 


Permitting sign boards to remain on adjoining 
Indian lands while removing them from all other, lands 


adjacent to the highway in the state where they are no 
more dangerous or detrimental to public welfare would 
tend to undermine the enforcement by the state.of its own 
law. 1953-54 Op. Att'y Gen. No. 53-5632. 

Am. Jur. 2d, A.L.R. and C.J.S; references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges §§ 288, 533. 


67-8-12. [Officers charged with enforcement of act.] _ 


The provisions of this act shall be enforced by the attorney general or by the several district at- 
torneys of the state in their respective districts by any appropriate remedy. 


History: 1941 Comp,, § 58-712c, enacted by Laws 
19538, ch. 92, § '7; 1953 Comp., § 55-7-15. 

Severability clauses. — Laws 1953, ch.'92, § 9, pro- 
vides for the severability of the act if any part or applica- 
tion, thereof is held invalid, 


Meaning of "this act". — The term "this act" refers to 


' Laws 1958, ch. 92, the provisions of which are preset 


compiled as'67-8-9 to 67-8-12 NMSA 1978. 
ANNOTATIONS 
Am, Jur. 2d, A.L.R. ‘and CJS. references. — 389A 


Cd. s. S. Highways 1 168: 


67-8-13. Wiring adjoining bigh ways structures; permit required; 


application. 


It is unlawful for any person, company or corporation to place or cause to be placed any. conduit, 
wires or cables. across, upon, attached to or upon the highway right of way parallel to and within 
twenty-five feet of any state highway bridge or structure, except pursuant to a permit obtained 
from the state transportation commission and upon compliance with reasonable conditions and 
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requirements specified in such permit: The state transportation commission is authorized and 
empowered to prepare application and permit forms for such purposes.: 


History:' Laws 1939, ch. 30, § 2; 1941 Comp., § 58- ) ANNOTATIONS 


715; 1953 Comp., § 55-7-19; 2003, ch. 142, § 79. 
The 2008 Sinendment, affective July 1, 20038, added Am. Jur. 2d, A.L.R. and C.J.S, references. — 39 Am. 
the section heading; and substituted "state ee ge Jur, 2d Highways, Streets and Bridges §§ 259 to 263. 


commission" for "state highway commission", 894 C..8, Highways § 139. 


67-8-14, [Violation of wiring requirements; penalty.] 


_A violation of the above statute [67-8-13 NMSA 1978] shall constitute a misdemeanor, and shall 
be punishable by fine of not less than fifty dollars [($50.00)], and not more than two hundred dol- 
lars [($200)], or by imprisonment in the county jail for not {eee than three months, and not more 
than six months, or both such fine and imprisonment at the discretion of the court. 


History: Laws 1939, ch. 30, § 3; 1941 Comp., § 58 ANNOTATIONS 


716; 1953 Comp., § 55-7-20, 

Bravketed material. — ‘The bracketed material was Am, Jur, 2d, A.L.R. and C.J.S. refer ences. — 39 Am. 
inserted by the compiler; it was not enacted by the legisla- Jur, 2d Highways, Streets and Bridges §§ 292, 453, 457. 
ture and is not a sus of the law. 40 C.J.S. Highways §§ 231, 248. 


67-8-15. Declaration of policy. 


A. The construction of modern highways is necessary to promote public safety, facilitate the 
movement of present-day motor.traffic, both interstate and intrastate in character, and to promote 
the national defense, and in the construction of such highways it is also in the public interest to 
provide for the orderly and economical relocation of utilities when made necessary by such: high- 
way improvements, including extensions thereof within urban areas, without occasioning utility 
service interruptions or unnecessary hazards to the health, safety and welfare of the traveling or 
utility consuming public. 

B.., Utilities have been authorized by statute for many years to ibeate their facilities within the 
boundaries of public roads and streets in this state; because utilities are subject to extensive regu- 
lation by state agencies and they are affected with the public interest in that, among other things: 

(1) the business and activities of utilities involve the rendition of essential public services 
to large numbers of the general public, and no cessation of utility service is permitted without 
authority of law; 

(2) the financing of utilities involves the investment of large sums of money, including 
capital obtained from many members of the general public; 

(3) the development and extension of utilities directly affects the development, Spat and 
expansion of the general welfare, business and industry of this state; and 

(4) all persons in this state are actual or potential consumers of one or more utility ser- 
vices, and all consumers will be affected by the cost of relocation ‘of their utilities as necessary to 
accommodate highway improvements. 

Public highways are intended principally for public travel and Pay hee secctlh Re but they are also 
intended for proper utility uses in serving the public, as:authorized pursuant to the laws of this 
state, and such utility uses are for the benefit of the public served. Without making use of public 
ways utility lines could not reach or economically service the adjacent public, particularly’ in urban 
areas. 

- C... Federal-aid highways of the cree ate system and other modern highway improvements 
serve the need of nonlocal and long distance traffic... 

D. The burden of such utility relocations is a burden on the public in this state, whether ini- 
tially borne by the state or the utility or in part by both, and it is, therefore, in the public interest 
that such burden’ be minimized to the extent that same can be done consistently with the princi- 
pal purpose of such highways for vehicular movement of persons and property; therefore, it is the 
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67-8-16 HIGHWAYS 67-8-16 
intent ofthe legislature to insure that the state's police power in requiring relocation of utilities 
shall be exercised in a reasonable manner. 

E. Utility relocations necessitated by construction of public highways or improvements 
thereto are a public governmental function, properly a part of such construction and to the ex- 
tent in this act [67-8-15 to 67-8-21 NMSA 1978] provided such relocations shall be made at state 
expense; however, although made in obedience to the commission's orders in exercise of the po- 
lice power under this act, relocations hereunder for which compensation is not provided by this 
act or otherwise by law are declared to be damnum absque injuria and no claim therefor shall 
be enforceable against the state. Utility relocations to which this act is wii ree'ier shall be made 
only in pursuance hereof. 

F. The statements in this Section 1 [this pation! are legislative Aatehiin akibns and ne: 
tions of public policy, and this act shall be liberally construed in conformity with its declarations 


and purposes to promote the public interest. 


History: 1953 Comp., § 55-7-23, enacted by Laws 
1959, ch. 310, § 1. 


ANNOTATIONS 


Payment of nonbetterment costs not unconstitu- 
tional, — Laws 1959, ch. 310 (67-8-15 to 67-8-21 NMSA 
1978) requiring the state to pay, in certain cases, the non- 
betterment costs of relocation made necessary by highway 
improvement is not unconstitutional. State ex rel. City of 
Albuquerque v. Lavender, 1961-NMSC-096, 69 N.M. 220, 
365 P.2d 652. 

Obligation to state not released. — Laws 1959, ch. 
310 (67-8-15 to 67-8-21 NMSA 1978) does not constitute 
a release of an obligation to the state. State ex rel, City of 
Albuquerque v. Lavender, 1961-NMSC-096, 69 N.M. 220, 
365 P.2d 652. 

In exercising its police power, the state may legiti- 
mately and properly consider the effect, not only upon the 
entire public, but also upon particular segments thereof, 
and evolve a plan and scheme which will accomplish the 
greatest public good at the least expense to those ad- 
versely affected, State ex rel. City of Albuquerque v. Laven- 
der, 1961-NMSC-096, 69 N.M. 220, 365 P.2d 652. 

Apportionment, not donation. — In the passage 
of Laws 1959, ch. 310 (67-8-15 to 67-8-21 NMSA 1978), 


67-8-16. Definitions. 


the legislature considered that the construction of inter- 
state highways, through a community, is for the primary 
benefit of interstate travelers and: public transportation 
facilities making use of such thoroughfares, rather than 
the citizens of the community itself. The legislature was 
attempting to aid the citizens of the state of New Mexico, 
through apportionment of costs of relocation, as distin- 
guished from making any type of donation from the funds 
of the state, State ex rel. City of Albuquerque v. Lavender, 
1961-NMSC-096, 69 N.M. 220, 365 P.2d 652. 

The reimbursable provisions of Laws 1959, ch. 310 
(67-8-15 to 67-8-21 NMSA 1978), and particularly ch. 310, 
§ 4 (67-8-18 NMSA 1978), are unconstitutional, 1959-60 Op. 
Att'y Gen. No. 60-59. See State ex rel. City of Albuquerque v. 
Lavender, 1961-NMSC-096, 69 N.M. 220, 365 P.2d 652. 

Law reviews. — For note, "Forest Fire Protection on 
Public and Private Lands in New. Mexico," see 4 Nat. Re- 
sources J. 374 (1964), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Elec- 
tric light or power line in street or highway as additional 
servitude, 58 A.L.R.2d 525, 

Placement, maintenance, or design. of standing utility 
pole as affecting private utility's liability for personal in- 
jury resulting from vehicle's collision with pole within or 
beside highway, 51 A.L.R.4th 602. 


As used in Sections 67-8-15 through 67-8-21 NMSA 1978: 

A. "utility" means publicly, privately and cooperatively owned utilities; without distinction, for 
the rendition of water, electric power, sanitary sewer, storm sewer, steam, fuel gas, telephone or 
telegraph service through a system of pipes or wires devoted to public utility service; 

B. "cost of relocation" means the entire amount paid properly attributable to such relocation 
after deducting therefrom any increase in the value of the new facility and any salvage value de- 


rived from the old facility; 


C. "commission" means the state transportation commission; 
D. "public highway" means:any state highway or other public way in this state, including ex- 


tensions thereof within urban areas, constructed in whole or in part with state aid and shall in- 
clude any incorporated or related physical facilities for the handling of traffic and the right of way; 

EK. "relocation" means any horizontal or vertical movement of utility facilities intact and any 
protective measures taken or, where found by the commission to be necessary, the construction of 
new or additional facilities, with or without contemporaneous removal and salvage of old facilities, 
in this state including in any case adjustment or protection of connecting off-highway utility lines 
to the extent necessary; 

F. "federal-aid highways" means all roads constructed in whole or in part with federal aid and 
includes the "interstate system", the "primary system" and the "secondary system" in this state as 
designated by the commission; and 
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67-8-17 MISCELLANEOUS PROVISIONS 67-8-18 
G. "urban area" means an area in this state including and adjacent to a municipality or other 
urban place having a population of five thousand;or more, as determined by the latest available 


federal census, within reasonable boundaries fixed by the commission. 


"this act" in the introductory paragraph; and substituted 
"state transportation commission" for "state highway 
commission" in Subsection C. 


History: 1953 Comp., § 55-7-24, enacted by Laws 
1959, ch. 310, § 2; 2003, ch. 142, § 80. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "Sections 67-8-15 through 67-9-21 NMSA 1978" for 


67-8-17. Relocation of utility facilities authorized. 


A. The commission may, after notice and hearing, by order provide for the relocation of utility 
facilities within a public highway (including, if required, the entire removal therefrom of certain 
facilities except as necessary to serve abutting premises or as necessary to cross the highway) and 
may require any utility to make or suffer any such specified relocation, upon a finding that the 
action provided for is necessitated by highway improvement determined upon by the commission 
as a matter of policy relating to the design, construction, location and maintenance of public high- 
ways; and the commission shall direct and control the reasonable manner and time of effecting 
any such relocation so as to promote the public interest in the highway improvement without un- 
due cost or risk and without impairment of utility service, whether the commission undertakes the 
relocation on behalf of the state or requires the utility to perform such relocation. If undertaken by 
the commission, it may contract such relocation work. 

B. The obligation of the utility shall be to make or suffer relocation as so required by the.com- 
mission, and to do so cooperatively and in the reasonable manner and time as may be prescribed 
by the commission, and to advance and pay all costs incurred in effecting relocation which the 
state is not authorized to pay hereunder or otherwise by law. It shall not be grounds for delay 
in relocation that a dispute exists over the cost of relocation or the method of paying or sharing 
same. 

C. The commission is authorized to enter into an agreement with a utility with respect to any 
relocation, the time and manner of its accomplishment and the payment and sharing of the cost 
incurred in effecting relocation, all upon such reasonable terms and conditions as the commission 
shall approve as necessary or appropriate in the interest of a public highway program in this state; 
and in such event no notice, hearing or other proceedings under this act [67-8-15 to 67- 8- 21 NMSA 
1978] shall be required. 


History: 1953 Comp., § 55-7-25, enacted by Laws 
1959, ch. 310, § 3. 


ANNOTATIONS 


Constitutionality of present provisions. — Laws 
1959, ch, 310 (67-8-15 to 67-8-21 NMSA 1978), requiring 
in certain cases the state to pay the nonbetterment costs 
of utility relocation made, necessary by highway improve- 
ments, is not a release of an obligation to the state and does 
not violate N.M. Const., art. IX, § 14, prohibiting state aid 
to private enterprise. State ex rel, City of Albuquerque v. 
Lavender, 1961-NMSC-096, 69 N.M. 220, 365 P.2d 652. 

Present and former provisions distinguished. — 
Under Laws 1959, ch. 310 (67-8-15 to 67-8-21 NMSA 1978), 
as distinguished from Laws 1959, ch. 237, § 1 (former 55- 
7-18, 1953 Comp.), (1) the legislature has authorized the 
commission itself to expend public funds for the relocation 
of utility facilities; (2) the utility, as to relocations, is under 


the absolute control of the commission and is merely act- 
ing as a contractor for the state; and (3) the legislature has 
expressly prohibited reimbursement for relocation in cases 
where there is a specific obligation on the part of the util- 
ity to relocate. State ex rel. City of Albuquerque v. Lavender, 
1961-NMSC-096, 69 N.M. 220, 365 P.2d 652. 

Scope of relocation provisions. — The provisions of 
Laws 1959, ch, 310 (67-8-15 to 67-8-21 NMSA 1978) apply 
only to cases involving the construction of interstate and de- 
fense system highways, rather than on all federal-aid high- 
ways. These particular highways are designed primarily for 
the nation as a whole, not merely for a community or for the 
state of New Mexico. State ex rel. City of Albuquerque v. Lav- 
ender, 1961-NMSC-096, 69 N.M. 220, 865 P.2d 652, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Highways, Streets and Bridges : 278. 

39A C.J,.S. Highways § 27. 


67-8-18. State pays certain relocation costs. 


A. In the following types of utility relocation ordered by the commission pursuant to Section 3 
A [67-8-17A NMSA 1978] it shall either, as it elects, undertake the relocation work on behalf of the 
state, paying the cost of relocation, or reimburse the utility for the cost of relocation: 
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(1) relocations necessitated by improvements of public essere in the interstate system, 
including extensions thereof within urban areas; and 
(2) relocations by complete removal and‘construction of fabilities off the public highway. 
The commission is authorized upon notice and opportunity for hearing to find and determine in 
relocations hereunder the cost of relocation, and the same shall; to the extent authorized herein, 
be borne by the state as other highway construction costs. 
The commission is authorized to make rules and regulations with respect to the advancement 


and/or payment from time to time of funds by utilities to insure that the state shall never advance ~ 


nor pay any costs which it is not authorized by law to pay, including rules and regulation [regula- 
tions] with respect to the proper determination of cost of relocation payable or reimbursable by 
the state, to aid the commission in carrying out the intention of this act [67-8-15 to 67-8-21 NMSA 
1978]; and this provisions [provision] shall be cumulative of other authority possessed by the com- 
mission to promulgate rules and regulations. _ 

B. Exceptions: 

(1) the cost of relocation from which a utility would be otherwise relieved pursuant to 
Subparagraph A (1) above shall nevertheless be borne in full by the utility in any of the following 
cases, without reimbursement from the state: 

(a) in case of a privately owned utility which is obligated, or to the extent it is obli- 
gated by valid, written contract with the state to make such relocation when called for by the state 
without cost to the latter; 

(b) incase the utility line was initially installed, or for the distance to which it was in- 
stalled, under a valid statute or regulation applicable thereto and providing that relocation should 
be effected by the owner thereof at the latter's expense; 

(c) in,case of relocation of a utility facility not municipally owned for which local mu- 
nicipal or county government authorization, if required by law, had not been granted; 

(d) in case the utility shall after effectiveness of this act agree for a valid consider- 
ation to effect the relocation at its expense under the terms of such agreement; or 

(e) in case of any required relocation with respect to which the commission aaah de- 
termine that the utility failed without just cause to make or suffer such relocation in the reason- 
able manner and time as prescribed by the commission. 

C. The commission shall make no reimbursement payment to a utility to which it is otherwise 
entitled pursuant to Subsection A above unless and until the commission is satisfied that reloca- 
tion has been fully completed in accordance with the commission's requirements; ‘and. the commis- 
sion shall in no event make reimbursement of any cost otherwise due under Subsection A above 
which it finds, after notice and hearing, to have been unnecessarily, negligently or improvidently 
incurred by the utility. 

D. To insure that the state shall never pay any cost of relocation necessitated by improvement 
in the interstate'system for which it cannot receive proportionate reimbursement under the 1956 
Federal Aid Highway Act, as amended, if upon final determination by the United States bureau 
of public roads of the cost of relocation of a utility relocation necessitated by the construction or 
improvement of a public highway in the interstate system, the bureau of public roads shall finally 
determine the cost of relocation to be not reimbursable to the state from federal funds or to be less 
than the amount reimbursed to the utility by the commission, the utility so reimbursed shall re- 
pay to the commission the difference between the amount s0 reimbursed to the utility and the cost 
of relocation finally determined by the bureau of public roads. 


History: 1958 Comp., § 55-7-26, enacted by Laws reference should now be to the department of transporta- 
1959, ch. 310, § 4. tion. 

Bracketed material. — The bracketed material in 1956 Federal Aid Highway Act. — The Federal Aid 
Subsection A was inserted by the compiler for purposes of Highway Act of 1956, referred to in Subsection D, is codi- 
clarity; it was not enacted by the legislature and is not a fied as 23 U.S.C. § 101 et seq. 
part of the law. 

"United States bureau of public roads". — The for- ANNOTATIONS 


mer United States bureau of public roads, referred to in 
Subsection D, became the federal highway administration 
‘pursuant to 49 U.S.C..§ 104. However, that section: was 
repealed in 1994 as part of the revision of Title 49. The 


Alternative writ of mandamus is made absolute 
in proceeding by city to require state highway commission 
(now state transportation commission) to reimburse it for 
relocations of water and: sewer lines, made necessary by 
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67-8-19 


reason of construction of federal aid highways on the inter- 
state and primary system. State ex rel. City of Albuquerque 
v. Lavender, 1961-NMSC-096, 69 N.M. 220, 365 P.2d 652. 

Constitutionality of provisions, — The reimburs- 
able provisions of Laws 1959, ch. 310 (67-8-15 to 67-8- 
21 NMSA 1978), and particularly ch, 310, § 4 (67-8-18 
NMSA 1978), are unconstitutional. 1959-60 Op, Att'y Gen. 
No. 60-59. State ex rel. City of Albuquerque v. Lavender, 
1961-NMSC-096, 69 N.M. 220, 365 P.2d 652. 

Scope of reimbursable relocations. — All reloca- 
tions necessitated by improvements of public highways 
in the interstate system, as defined by the 1956 Federal 
Aid Highway Act, must be reimbursed by the state of New 
Mexico provided that the relocations do not fall within 
any of the exceptions listed under 67-8-18B NMSA 1978, 
1967 Op. Att'y Gen. No. 67-56. 


67-8-19. Procedure; appeal. 


MISCELLANEOUS PROVISIONS 


67-8-21 


Section refers only to relocations necessitated by im- 
provements of public highways in the interstate system as 
defined in the 1956 Federal Aid Highway Act, as amended. 
Therefore, relocations of utilities necessitated by improve- 
ments of public highways in the federal aid primary sys- 
tem or the federal aid secondary system, as defined by the 
1956 Federal Aid Highway Act, are not proper subjects for 
reimbursement. 1967 Op. Att'y Gen. No. 67-56. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways; Streets and Bridges § 278. 

Constitutionality of state legislation to reimburse pub- 
lic utilities for cost of relocating their facilities because 
of highway construction, conditioned upon federal reim- 
bursement of the state under the terms of Federal Aid 
Highway Act, 75 A.L.R.2d 419, 

389A C.J.S. Highways § 27. 


A. All hearings held pursuant to this section shall be public and upon not less than fifteen 
days' written notice of the time, place and purpose of the hearing to each utility whose services 
or facilities may be affected and to each municipality in which any part of the proposed highway 
improvement is to be located. Hearings may be held before the commission, any member or any 
representative designated by it and at the place as is designated in the notice. 

B. A record of the testimony shall be taken at the ae and a transcript furnished to a 
upon request and payment of the cost. 

C. The findings and orders shall be in writing and a copy served upon each party: 

D. The commission may promulgate rules to govern its proceedings pursuant to this section. 

EK. A party aggrieved by an order may appeal to the district court pursuant to the provisions of 


Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 55-7-27, enacted by Laws 
1959, ch, 310, § 5; 1998, ch. 55, § 80; 1999, ch. 265, § 81. 

Cross references. — For procedures governing adminis. 
trative appeals to the district court, see Rule 1-074 NMRA. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12-8A-1" in Subsec- 
tion E. 


following "member"; in Subsection B, deleted "thereof" 
following "transcript" and "cost"; in Subsection C, deleted 
"thereof" following "copy" and "thereto" following "party"; 
in. Subsection D, substituted "pursuant to this section" for 
"hereunder"; rewrote Subsection EH; and deleted Subsec- 
tion F, relating to any party aggrieved by. th the order or deci- 
sion of the district court, 


The 1998 amendment, effective September 1, 1998, 
inserted "; appeal" in the section heading; in Subsection 
A, substituted "pursuant to this section" for "hereun- 
der", substituted "days" for "days", and deleted "thereof" 


ANN OTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 39A 
C.J.S. Highways § 156. 


67-8-20. Nonapplicability of act. 


A. This act [67-8-15 to 67-8-21 NMSA 1978] shall not apply to any relocation of facilities for 
a public highway project which is sufficiently advanced that prior to the effective date hereof a 
relocation in specific terms shall have been required by a relocation notice given:to or otherwise 
formally required of a utility by the commission or under its authority. 

B. This act shall not apply to any taking or damaging of property for which the utility is en- 
titled to compensation pursuant to the constitution of this state or the United States or pursuant 
to any binding agreement inuring to the utility's benefit. 


History: 1953 Comp., § 55-7-28, enacted by Laws 
1959, ch. 310, § 6. 


67-8-21. Municipally or county owned utilities; special districts; 
reimbursement for cost of relocation. 


A. Under the provisions of this section, the commission shall reimburse cities, towns, vil- 
lages and counties for cost of relocation of municipally or county owned utility facilities where 
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relocation is required because of the construction or repair of any public state highway or inter- 
state system in the city or county, town or village, provided only that the governing body of the 
municipality or county shall have adopted and filed with the commission its resolution electing 
to receive reimbursement of its costs of relocation pursuant to this section in lieu of Section 67- 
8-18 NMSA 1978 and of any other statute of this state that may provide the same or similar 
reimbursement relief to cities, towns, villages and counties with respect to relocations in te 
interstate system. 

B. Notwithstanding any ofhat provision of Sections 67-8-15 through 67-8- 21 NMSA 1978, 
the commission may pay the cost of relocation of utilities owned by special districts, counties or 
municipalities located within the right of way of public highways on the state highway system 
when the relocation is required by the state highway and transportation department, provided 
that the special district, county or municipality can demonstrate, pursuant to rules promulgated 
by the commission, that the special district, county or municipality is financially unable to pay 
the cost of relocation. As used in this section, "special district" means any single or multipurpose 
district organized or that may be organized as a local public body of this state for the purpose of 
constructing and furnishing any urban-oriented service that another political subdivision of the 
state is authorized to perform, including but not limited to the services of water for domestic, 
commercial or industrial uses, sewage, garbage, refuse collection and recreation, but excluding 
the functions or services of drainage, irrigation, reclamation, soil and water conservation or flood 
control. 


History: 1953 Comp., § 55-7-29, enacted by Laws A, and in the subsection, substituted "the" for "such" preced- 
1959, ch. 310, § 7; 1994, ch. 103, § 1; 1995, ch. 217, § 1. ing "municipality," substituted "67-8-18 NMSA 1978" for "4 

Cross references, — For powers of municipalities, see hereof" and: substituted "that" for "which" following "any 
3-60-26 and 3-60A-10 NMSA 1978. other statute of this state"; and added Subsection B. 

For Relocation Assistance Act, see Chapter 42, Article 3 Severability clauses. — Laws 1959, ch. 310, § 9, pro- 
NMSA 1978) | vides for the severability of the act if any aa or applica- 

The 1995 amendment, effective July 16, 1995, in- tion thereof is held invalid. 


serted "or county" in the section heading and in three 


places in Subsection A; in Subsection A, inserted "and ANNOTATIONS 
counties" in two places and substituted "public state high- Am. Jur. 2d, A.L.R. and C.J.S. references. — 39. Am. 
way or interstate system" for "public highway of the inter- Jur. 2d Highways, Streets and Bridges § 278. 


state system"; inserted "counties or municipalities" near 


Kae fbr powaag 2 a Constitutionality of state legislation to reimburse | b- 
the beginning and "county or municipality" in two places fs BH 


‘ ‘ A lic utilities for cost of relocating their facilities because 
in the first sentence of Subsection B; and made minor sty- of highway construction, conditioned upon federal reim- 


listic changes throughout the section. © of the at F : 
The 1994 amendment, effective July 1, 1994, redesig- deh city Ae a eenay meer the terme of Fedora aaa 


nated the previously undesignated paragraph as Subsection 39A C.J.S. Highways § 29. 


67-8-22. Remaining in rest areas and similar facilities; penalty. 


A. No person shall remain, or willfully allow any property under his control to remain, in any 
publicly owned and controlled rest and recreation area or sanitary or tourist information facility, 
which area or facility is located:immediately adjacent to a public highway and is intended for use 
by persons travelling’ the highway, for.more than twenty-four hours in any three-day es un- 
less otherwise provided by law. 

B. The state highway department shall provide for posting of all areas and: facilities to biti 
Subsection A of this section applies. The notice to be posted shall read: 


"NOTICE 


Remaining in this area or facility for more than twenty-four hours is a violation. of law. subject to 
a fine of not more than one hundred dollars ($100)." 

C. Any person violating any provision of Subsection A of this section is guilty of a “pademtiantian 

and shall be_punished by a fine of not. more than one.hundred dollars ($100). 


History: 1953 Comp., § 55-7-30, BAAStOn by Laws > 
1978, ch. 121, § 1. | ; 
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67-8-23 SCENIC, HISTORICAL‘AND OTHER STATE HIGHWAYS 67-9-2 


67-8-23. ‘Additional cooperative agreements funding. — 


‘The department shall expend an additional two million dollars ($2,000 000) in the sixty-eighth 
and subsequent fiscal years, over and above amounts expended in the sixty-seventh fiscal year, to 
assist municipalities, school districts and counties through cooperative agreements for the con- 
struction or Saba oF public highways and aba school parking areas. 


History: 1978 Co: ., § 67-8-28, enacted by Laws Severability clauses. — Laws 1979, ‘ch. 166, $17, '‘pro- 


1979, ch. 166, § 14. vides for the severability of the act if any part or applica- 
tion thereof is held, invalid. rn ae ) 
ARTICLE 9 
® e e e 
Scenic, Historical.and Other State Highways 

Sec. Sec. 
67-9-1. Scenic highway from Santa Fe to Las Vegas; es- 67-9-5. ee ce convict labor. 

tablishment; route. 67-9-6. Survey for,western extension of [El] Camino Real. 
67-9-2. El Camino Real; establishment; route, 67-9-7, Highways; United States route 66; dual designa- 
67-9-3. Construction and maintenance by cities and tion. 

towns. 67-9-8, Temporary provision; highways; United States 
67-9-4. Bridges and culverts; timber, stone or concrete. ry route 66; signs. 


67-9-1. [Scenic highway from Santa Fe to Las Vegas; establishment; route. | 


There is hereby established a public wagon fata from the city limits of Santa Fe, in the county 
of Santa Fe, to the city limits of Las Vegas, county of San Miguel, which said ‘road shall be con- 
structed over the most feasible route through or near the canon of the Santa Fe river from the 
courthouse in the city of Santa Fe, county of Santa Fe, state of New Mexico, over the mountain 
range at the most practicable place to the east of said city and from thence on the route which may 
be most practicable, as well as most direct, to the courthouse in Las Vegas, in'the county of San: 
Miguel in the state of New Mexico. 


History: Laws 1903, ch. 56, § 1; Code 1915, § 2716; found principally in Articles 3 and 4 of this chapter, shall 
C.S. 1929, § 64-1610; 1941 Comp., § 58-801; 1953. ©. not be construed as repealing Code 1915, $$ 2707 to 2718, 
Comp., § 55-8-1,. the provisions of which are presently compiled as 67- 9-1 

Compiler's notes, — Laws 1917,.ch. 38, § 25, is a re- _.to 67-9-6 NMSA 1978. 
pealing clause which provides that Laws 1917, ch. 38, 


67-9-2. [El Camino Real; establishment; route.] | 


There is hereby established a public highway through the state of New Mexico, to be known as 
"El Camino Real," which said highway shall have for its northern terminus a point in the Raton 
mountains on the state line between Colorado and New Mexico, where the old Barlow and Sander- 
son stage road, known as the "Santa Fe Trail" crossed the state line, running thence in a southerly 
direction and following the old Santa Fe Trail as nearly as practicable through the city of Raton, 
the town of Cimarron, to the village of Rayado; thence to the town of Ocate; thence to the town 
of Mora; thence to the city of Las Vegas; thence following the route of the highway established by 
Chapter 56 of the Session Laws of 1903, and known as the Scenic Route to Santa Fe, the capital 
of the state of New Mexico; thence in a southerly direction via the town of Cerrillos: to San Pedro; 
thence to the city of Albuquerque by the most feasible and picturesque route; thence south, cross- 
ing the Rio Grande at the town of Barelas, through the counties of Bernalillo, Valencia and So- 
corro, through the towns of Los Lunas, Belen, Socorro, San Antonio, San Marcial, to Engle; thence 
in a southerly direction across the Jornado del Muerto to a point near old Fort Selden; thence in a 
southerly direction, upon the high lands adjacent to the valley of the lower Rio Grande, reaching 
the towns of Dona Ana, Las Cruces and Mesilla Park, to the place known’ as Anthony, on the state 
line between the state of New Mexico and the state of'Texas. 


821 
©.2022 State,of New, Mexico. New Mexico Compilation Commission, All rights reserved. 


Seed wk OU ee ee Sek 


67-9-3 HIGHWAYS 67-9-7 


History: Laws 1905, ch. 7, § 1; Code 1915, § 2707; Meaning of "Chapter 56"; — The term "Chapter 56 of 
C.S. 1929, § 64-1601; 1941 Comp. + § 58-802; 1953 the Session Laws of 1908" refers to Laws. 1903, ch. 56, the 
Comp., § 55-8-2. / ' provisions,of which are compiled as 67-9-1 NMSA 1978. 


67-9-3. [Construction and maintenance by cities and towns. ] 


In incorporated cities and towns along said public highway, the municipal authorities shall con- 
struct and maintain said public highway. 


History: Laws 1905, ch. 7, § 7; Code 1915, § 2713; 
C.S. 1929, § 64-1607; 1941 Comp., § 58-803; 19538 
Comp., § 55-8-3. 


67-9-4. [Bridges and culverts; timber, stone or concrete.|] 


So far as practicable all bridges and culverts along said public highway shall be constructed of 
timber, stone or concrete, and no’structural iron shall be used in the construction of any bridge 
except where absolutely necessary. 


History: Laws 1905, ch. 7, § 8; Code 1915, § 2714; 
C.S. 1929, § 64-1608; 1941 Comp., § 58-804; 1953 
Comp., § 55-8-4. 


67-9-5. [Monuments; convict labor. ] 


At suitable points along said public highway, and at places of historic interest, there shall be 
erected stone monuments commemorative thereof, which said monuments shall be erected by la- 
bor of penitentiary convicts. 


History: Laws 1905, ch. 7, §.9; Code 1915, § 2715; 
C.S. 1929, § 64-1609; 1941 Comp., § 58-805; 1953 
Comp., § 55-8-5. 


67-9-6. Survey for western extension of [El] Camino Real. 


The state transportation commission is hereby authorized to cause a survey to be made for the 
purpose of determining the most feasible route for the establishment and location of a western ex- 
tension of El Camino Real from a point at or near the town of Los Lunas in the county of Valencia, 
running thence in a northwesterly direction to the Indian town of Laguna; thence passing through 
or near the towns of Cubero, Grants, or San Rafael and Blue Water, in the county of Valencia and 
Fort Wingate and Gallup in the county of McKinley to a PUR on the boundary line between New 
Mexico and Arizona near the town of St. Michaels. 

The commission is further authorized and. directed to peter locate and lay out the western ex- 
tension. 


History: Laws 1913, ch. 25, § 1; Code 1915, § 2717; The 2003 amendment, effective July 1, 2003, added 


C.S. 1929, § 64-1611; 1941 ‘Comp., § 58- 806; 1953 the section heading; and substituted "state transportation 
Comp,, § 55-8-6; 2008, ch. 142, § 81. commission" for "state highway commission”. 


Bracketed material: — The bracketed material in the 
section heading was inserted by the compiler. It was not 
enacted by the legislature and is not part of the law. 


67-9-7. Highways; United States route 66; dual designation: 


All remaining portions of former United States route 66 under state highway. and Procetarti, 
tion department jurisdiction that are currently used in New Mexico shall be designated as. "New 
Mexico Route 66". 
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67-9-8 TOLL ROADS, BRIDGES AND FERRIES 67-10-1 


History: Laws 1999, ch. 194, § 1. IV, § 23, is effective on June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 194 contains no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


67-9-8. Temporary provision; highways; United States route 66; signs. 


The state highway and transportation department shall conduct an inventory of all current 
New Mexico state highway designation signs on former United States route 66 and add a second 
designation sign reading "New Mexico Route 66", contingent upon funding pursuant to the federal 
Transportation Equity Act for the 21st Century, the National Scenic Byways Program and other 
sources. The state highway and transportation department, working with the New Mexico route 
66 association and the New Mexico route’ 66 scenic byway coordinator in the economic develop- 
ment department, shall add the secondary designation "New Mexico Route 66" to all official maps 
of the state of New Mexico and shall complete its survey and addition of all signs prior to Janu- 
ary 1, 2001 in celebration of the seventy-fifth anniversary of United States route 66. 


History: Laws 1999, ch. 194, § 2. Compiler's notes. — The federal Transportation Eq- 

Effective dates. — Laws 1999, ch. 194 contains no ef- uity Act for the 21st Century was enacted June 9, 1998, as 
fective date provision, but, pursuant to N.M, Const., art... Public Law 105-178 and is compiled throughout the U.S. 
IV, § 23, is effective on June 18, 1999, 90 days after ad Code. 
journment of the vk tia The National Scenic Byways Program may be found in 

Title 23 of the U'S; Code... 

- ARTICLE 10 
‘Toll Roads, Bridges ana Ferries 
Sec. Sec. 
67-10-1. Construction and operating corporations; cer- 67-10-3. Receipt of rates, tolls and charges; using tollway 
tificate and plat; franchise; extension. without payment; penalty. 

67-10-2. Rates and tolls; appeals. 67-10-4. Owners of toll road, bridge or ferry; liability in 


damages. 


67-10- 1. (CoREeHOH and operating Sbipohattens certificate and Biats 
franchise; extension. ] 


That whenever any three or more persons, residents of this state, shall associate themselves to- 
gether for the construction, operation and maintenance of any wagon road, wagon bridge or ferry in 
this state, under the provisions of this article, they shall file a certificate in addition to the articles 
and certificate now required by law; stating as near as possible the line or route and termini of such 
proposed toll wagon road, the name and place of the stream proposed to be crossed by such toll 
bridge or ferry, and with such certificate, must be filed by such corporation a plat or profile, with the 
county clerk of the county or counties in or through which such proposed toll road or ferry is to be 
built, constructed and maintained, which plat or profile shall show as near as possible the route of 
such proposed road and the place of constructing such bridge or ferry, showing in such certificate and 
plat or profile the distance along the stream on either side from said proposed bridge or ferry, pro- 
posed to be claimed as a franchise for such purposes, and from and after the time such certificate and 
plat or profile shall be filed as aforesaid, and after the same shall be presented to the board of county 
commissioners of any county in or through which the toll road, bridge or ferry is to be constructed, 
kept and maintained and the franchise therein claimed and allowed by the board of county commis- 
sioners as aforesaid, such corporation shall-have the exclusive right, privilege and franchise so al- 
lowed by said board of commissioners, for the period of six months, and:no longer, unless the board of 
county commissioners shall extend the time on petition in writing by the corporation so interested. 


History: Laws 1891, ch. 44, § 1; C.L. 1897, § 1865; Compiler's notes, — In Laws 1891, ch. 44, § 1, "county 
Code 1915, § 2719; C.S. 1929, § 64-1701; 1941 Comp., § clerk of the county or counties" read "clerk of the probate 
58-901; 1953 Comp., § 55-9-1,, court of the county or counties." 
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67-10-2 so. HIGHWAYS 67-10-3 


Meaning of "this article". — The term "this article," 
referring to Code 1915, ch. LII, art. X, was inserted by the 
1915 Code compilers for "this act," referring to Laws 1891, 
ch. 44, The provisions of both "this act" and "this article" 
are presently compiled as 67-10-1 to 67-10-4 NMSA 1978. 


’ ANNOTATIONS 


Am, Jur, 2d, A.L.R. and.C.J.S. references. — 40 Am. 
Jur. 2d Highways, Streets and Bridges §§ 618, 619, 623, 
Grant of perpetual franchise, 2.A.L.R, 1105. * 


Effect of expiration of charter of turnpike or‘toll road 


company on title to road, 30 A.L.R. 206. 

-Duty and liability as to lighting bridge, 47 A.L.R. 355. 

Power to collect tolls after expiration or forfeiture of 
charter, 47 A.L.R.11288, 97 A:L.R. 477. 

Liability as to construction and maintenance of toll 
bridges as respects heavy load, 68 A.L.R. 617, 


67-10-2. Rates and tolls; appeals. 


Ferry facilities as within provision of statute in rela- 
tion to local taxation of Certain railroad eae a taxes, 
80.A.L.R. 270. 

State excise, privilege or frandhlae tax on ferry com- 
pany, as affected by commerce clause, 105 A.L.R. 11, 189 
A.L.R.950, ., 

Right of ferry company ‘hot having an exclusive fran- 
chise to protection against, or damages for, interference 


‘with its operations, property or plant bya OED Pout 119 


A.L.R. 456, 

Duty as. regards barriers oe protection .of automobile 
travel, 173 A.L.R. 626, 

‘Municipality's ‘power to lease” ‘or bublet ferries, 47 
A.L.R.3d'19:: 

11.C.J.S. Bridges § 45; 386A C. J.S. lee §.13; 90 Cu. 
Turnpikes and Toll Roads § 14, 


A corporation may, after the completion‘of a wagon road or any part thereof and after the comple- 
tion of a bridge or ferry for and by the traveling public, apply by petition in writing to the board 
of county commissioners of the county in or through which the road, bridge or ferry is or has. been 
constructed, for rates, prices and tolls to be charged and collected from the traveling public using 
and traveling on the toll road, bridge or ferry, which petition shall state facts in reference to a road, 
bridge or ferry as will be sufficient to inform the board of county commissioners as to enable the 
board of county commissioners to fix the rates, tolls and charges, equal and just between the corpora- 
tion owning the road, bridge or ferry and the travéling public.using the same, and the rates, tolls and 
charges so fixed shall remain the same for two years, At the expiration of each two years, the corpo- 
ration shall petition as aforesaid for the fixing of the rates, tolls and charges by the board of county 
commissioners. In case the corporation is dissatisfied: with the rates, tolls and charges fixed by the 
board, it may appeal to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: Laws 1891, ch. 44, § 2; C.L. 1897, § 1866; The 1998 amendment, effective September 1, 1998, 


Code 1915, § 2720; C.S, 1929, § 64-1702; 1941 Comp., § 
58-902; 1953 Comp., § 55-9-2; Laws 1998, ch. 55, § 81; 
1999, ch, 265, § 82. 

Cross references. — For procedures governing ad- 
ministrative appeals to the district court, see Rule 1-074 
NMRA, ae 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1,1" for "Section 12-8A-1" in the last 
sentence, ; 


rewrote the second and third sentences and made minor 
stylistic changes. throughout the section. 

‘Compiler's notes. — In Laws 1891, ch. 44, § 2,' reGutby 
clerk of the county" read "clerk of the probate court of the 
county." 


i ANNOTATIONS 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 


Jur, 2d Highways, Streets and Bridges § G20. 
11 C.J,8. Mee § 65 et seq. © 


67-10-3. [Receipt of rates, tolls and charges; using tollway without 
payment; penalty. | 


That any such corporation so constructing, keeping and maintaining any such wagon road, 
bridge or ferry shall have power and authority to charge, receive and collect the rates, tolls’ and 
charges fixed, as aforesaid, from any person or persons, companies or corporations so using such 
road, bridge or ferry, and to»prohibit any such persons from using the same until the rates, tolls 
and charges are paid or tendered; and any such persons using or attempting to use'the same un- 
til the rates, tolls and.charges are so paid or tendered shall be deemed guilty of a misdemeanor, 
and on conviction thereof before any justice of the peace [magistrate] having jurisdiction shall be 
fined in any sum, for each: offense, not ‘less than five dollars [($5.00)], nor more than ten dollars 
[(($10.00)], said fine to go tothe public school fund of the county. » 


History: Laws 1891, ch. 44, § 3; C.L. 1897, § 1867; 
Code 1915, § 2721; C.S, 1929, § 64-1703; 1941 Comp., § 
58-903; 1953 Comp,, § 55-9-3. 


Bracketed material. — The office of justice of ‘the 
peace has been abolished, and the jurisdiction, powers 
and duties have been transferred to the magistrate court. 
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67-10-4 


See 35-1-38 NMSA 1978. The bracketed material was in- 
serted by the compiler; it-was not enacted by the legisla- 
ture and is not a part of the law. 


CONTROLLED-ACCESS FACILITIES 


67-11-2 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 40 Am. 
Jur. 2d Highways, Streets and Bridges § 620. 


11 C.J.S. Bridges § 65 et seq. 


67-10-4. [Owners of toll road, bridge or ferry; liability in damages.] 


That the corporation and the individual owners of any such wagon road, bridge or ferry shall 
be liable in damages to any person so using the same, for any injuries to person or property 
caused by the neglect, fault or omission to keep said road, bridge or ferry in good and safe condi- 
tion, which damages may be recovered by law by any court nDSYARE jurisdiction of the amount in 


controversy. 


History: Laws 1891, ch. 44, § 4; C.L. 1897, § 1868; 
Code 1915, § 2722; C.S, 1929, § 64-1704; 1941 Comp., § 
58-904; 1953 Comp., § 55-9-4. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. BK 39 Am. 
Jur. 2d Highways, Streets and Bridges § 158; 40 Am. Jur. 
2d Highways, Streets and Bridges §§ 625, 627. 


Contributory negligence of one injured because of lack 
or insufficiency of lights, 47 A.L.R. 358. 

Ferry operator's duty as regards automobiles or their 
occupants, 82 A.L.R. 798. 

Liability for negligence of public body or political subdi- 
vision operating toll bridge, 43 A.L.R.2d 550. 

Measure and elements’ of damages for injury to bridge, 
31 A.L.R.5th 171. 

11 C.J.S. Bridges § 60, 


ARTICLE 11 
Controlled-Access Facilities 
Sec. | Sec. 
67-11-1. Definition of a controlled-access facility. 67-11-7. New or existing facilities; elimination of grade 


1-1 
67-11-2, Authority of state transportation commission. 
1-3. Agreement to reroute streets or county high- 
ways. | 
1-4, Design of controlled-access facility. 
67-11-5. Acquisition of property and property rights. 
1-6. Preference of condemnation cases. 


crossings, 

67-11-8. Authority of local units to enter into agreements. 

67-11-9. Commercial enterprises or activities. 

67-11-10. Unlawful: use -of controlled-access facilities; 
penalties, 


67-11-1. Definition of a controlled-access facility. 


As used in this act [67-11-1 to 67-11-10 NMSA 1978], "controlled-access facility" means a high- 
way or street especially designed for through traffic and over, from or to which owners or.occupants 
of abutting land or other persons have no right or easement or only a controlled right or easement 
of access, light, air or view by reason of the fact that their property abuts upon such controlled- 
access facility or for any other reason. Such highways or streets may be freeways open to use by all 
customary forms of street and highway traffic or they may be parkways from which trucks, busses 
and other commercial vehicles shall be excluded. 


History: 1953 Comp., § 55-10-1, enacted by Laws 
1957, ch, 234, § 1. 


ANNOTATIONS 


Purpose and nature of provisions. — The Ac- 
cess Condemnation Statute (67-11-1 to 67-11-10 NMSA 
1978) is merely enabling legislation, designed to permit 
the highway commission (now state transportation com- 


is permissive, not mandatory. State ex rel. State Highway 
Comm'n v. Danfelser, 1963-NMSC-138, 72 N.M. 361,384 
P.2d 241, cert. denied, 375 U.S, 969, 84S. Ct. 487, 11L, Ed. 
2d 416 (1964). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Highways, Streets and eee $§:178, 179, 181, 
182. 

389A C.J.S, Highways § 141. 


mission) to meet standards required by federal law, and 


67-11-2. Authority of state transportation commission. 


The state transportation commission is authorized and directed to do those things essential to 
plan, acquire by reasonable purchase or condemnation and construct a section or a part of a state 
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67-11-3 oe HIGHWAYS | 67-11-5 


or federally designated highway as a freeway or controlled access highway or to make any existing 
state or federally designated highway a freeway or a controlled-access highway. 


History: 1953 Comp., § 55-10-2, enacted by Laws ANNOTATIONS 


1957, ch. 234, § 2; 2003, ch, 142, § 82. 
The 2003 amendaiaet, effective July 1, 2003, substi- Am. Jur, 2d, A.L.R. and C.J.S. references. — 39 Am. 


Jur. 2d Highways, Streets and Bridges §§ 32, 34, 207. 


tuted "state transportation commission” for "state high- 40 C.J.8. Highways § 179. 


way commission" in the section heading and the section. 


67-11-3. Agreement to reroute streets or county highways. 


The state 'transportation commission is authorized and directed to enter into an agreement 
with the authority exercising jurisdiction over the street or highway and, in accordance with the 
terms of this agreement, when essential, to close any street or highway or to reroute such street 
or highway over and under or to reroute to a connection with the freeway or controlled- “access 
highway. 


History: 1953 Comp., § 55-10-3, enacted by Laws ANNOTATIONS 


4 83, 
1957, ch. 234 sfeliaDhay obey 4yis Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 


Cross references, — For highway: bypasses or reloca- : , 
tion projects, consent of persons affected required, see 67- Jur, 2d Highways, Streets and Bridges §§ 130 to 187. 


3-61 NMSA 1978. 40 C.J.S. Highways § 243. 


The 2003 amendment, effective July 1, 2003, substi- 
tuted "state transportation commission" for "state high- 
way commission". 


67-11-4. Design of controlled-access facility. 


The highway authorities of the state or of any county, city, town or village are authorized to 
so design any controlled-access facility and to so regulate, restrict or prohibit access as to best 
serve the traffic for which such facility is intended. In this connection such highway authorities 
are authorized to divide and separate any controlled-access facility into separate roadways by 
the construction of raised curbings, central dividing sections or other physical separations, or by 
designating such separate roadways by signs, markers, stripes and the proper lane for such traffic 
by appropriate signs, markers, stripes and other devices. No person shall have right of ingress or 
egress to, from or across controlled-access facilities to or from mates oe ret he at such desig- 
nated points at which access may, be specified. 


History: 1953 Comp., § 55-10-4, enacted by Laws r ANNOTATIONS ~ 


1 5 ° 9 J 
957, ch. 234, § 4 _ Am. Jur. 2d, ALR. and ©.J.S. references. — 39A 
C.J.S. Highways §70. 


67-11-5. Acquisition of property and property rights. 


For the purposes of Chapter 67, Article 11 NMSA 1978, the state transportation commission 
alone or in agreement with any county, city, town or village may acquire private or public prop- 
erty and property rights for controlled-access facilities and service roads, including rights of 
access, air, view and light, by purchase or condemnation in the same manner as such units are 
authorized by law to acquire such property or property rights in connection with highways and 
streets within their respective jurisdictions. All property rights acquired under the provisions 
of Chapter 67, Article 11 NMSA 1978 shall be in fee simple except, in circumstances where fee 
simple cannot be obtained, an appropriate easement in perpetuity shall be acceptable. In con- 
nection with the acquisition of property or property rights for any controlled-access facility or 
portion thereof or service road in connection therewith, the state transportation commission, 
alone or in agreement with‘any county, city, town or village highway authority may, in its dis- 
cretion, acquire an entire lot, block or tract of land if, by so doing, the interests of the public will 
be best served even though the entire lot, block or tract is not immediately needed for the right 
of way proper. 
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67-11-6. 


History: 1953 Comp., § 55-10-5, enacted by Laws 
1957, ch. 234, § 5; 2003, ch. 142, § 84, 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "Chapter 67, Article 11 NMSA 1978" for "this act"; 
and substituted "state transportation commission" for 
"state highway commission", 


ANNOTATIONS 


Public property taken for public purposes by com- 
mission must be compensated for under provisions for 
alternative procedure in eminent domain (42-2-1 to 42-2- 
16 NMSA 1978), State ex rel, State Highway,Comm'n v, 
Board of Cnty. Comm'rs, 1963-NMSC- 074, 72 N.M. 86, 880 
P.2d 830. © 

Occupation | and use. of city park lands. — The 
commission may not occupy and. use city park lands for 
highway purposes without the payment of compensation 
to the city. State ex rel. State Highway Comm'n v. City of 
Albuquerque, 1960-NMSC-110, 67 N.M., 383, 355 P.2d 925. 

County courthouse and hospital lands. — The 
county must be compensated where commission takes 
county hospital and courthouse land and uses it for high- 


way purposes,State ex rel. State Highway Comm'n v., 


Board of Cnty..Comm'rs, 1963-NMSC-074, 72 N.M. 86, 380 
Lie, 2d 830. 


CONTROLLED-ACCESS FACILITIES 


67-11-8 


Access by highway: abutters. — Abutters have a 
right of access to the public roads system, but it does not 
necessarily follow that they have a right of direct access to 
the main-traveled portions thereof. Circuity of travel, as 
long as it is not unreasonable, and any loss in land value 
by reason of the diversion-of express traffic, are noncom- 
pensable. State ex rel. State Highway.Comm'n.v. Dan- 
felser, 1963-NMSC-138, 72 N.M. 361, 384 P.2d 241, cert, 
denied, 375 U.S, 969, 84 S. Ct. 487, 11 L. Ed. 2d 416 (1964). 

Effect of filing condemnation of access suit. — The 


; filing of the suit which had for one of its purposes the con- 


demnation of access was in effect an admission by plain- 
tiff that the taking was not by way of the police power and 


. -itwas not error for the trial court to insist that the case be 


tried on the same theory and not to permit an amendment 


raising a theory of regulation of ingress. State ex rel. State 


Highway Comm'n v. Weatherly, 1960-NMSC-048, 67 N.M. 
97, 352 P.2d 1010, 

Am. Jur, 2d, A.L.R. and C..8. references. — 39.Am. 
Jur. 2d Highwaya, Streets and Bridges § 8. 

Abutting owner's right to damages or other relief for 
loss of access because of limited access to highway: or 
street, 43 A.L.R. 1072. 

Power to directly regulate or prohibit abutter's access i 
street or highway, '73 A.L.R.2d 652. 

389A C.J, a Highways § 141. 


67-11-6. prarceudes of condemnation cases. 


Court proceedings necessary to acquire property or property rights pi purposes of this act [67- 
11-1 to 67-11-10 NMSA 1978] shall take precedence over all other causes not involving the public 
interest in all courts, to the end that the provision of controlled-access facilities may be expedited. 


History: 1953 Comp., § 55- mpd enacted by Laws 
1957, ch. 234, § 6. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S, references: — 40 Am. 
Jur. 2d Highways, Streets and Bridges § 625. 


67-11-7. New or existing facilities; elimination of grade crossings. 


The state highway commission, alone, or in agreement with any county, city, town or village may 
designate and establish controlled-access highways as new, and.additional facilities or may desig- 
nate and establish existing streets or highways as included within a controlled-access facility. The 
state or any of its subdivisions shall have authority to provide for the elimination of intersections 
at grade or controlled-access facilities with existing state and county roads and city or town or 
village streets, by grade separation or service road, or by closing off such roads and streets at the 
right-of-way boundary line of such controlled-access facility; and after the establishment of any 
controlled-access facility, no highway or-street which is not part of said facility shall intersect the 
same at grade. No city, town or village street, county or state highway or other public way shall be 
opened into or connected with any such controlled-access facility without the consent and previous 
approval of the state highway commission. Such consent and pane shall be given omy if the 
public interest shall be served thereby. arte 


History: 069; Contp. §66-10-7) enacted. by diawa), 
1957, ch. 234, § 7, 


_ ANN OTATION Ss 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 39 Am. 
Jur. 2d Highways, Streets and Bridges §§ 56 to 59. 
__ 839A C.J.S. Highways § 96, 


67-11-8. Authority of local units to enter.into agreements. 


The highway authorities of the state, city, county, town or village are authorized to enter into 
agreements with each other, or with the federal government, respecting the financing, planning, 
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establishment, improvement, maintenance, use, regulation or vacation of controlled-access facili- 
ties or other public ways in their respective jurisdictions, to facilitate the purposes of this act [67- 
11-1 to 67-11-10 NMSA 1978], | 


History: 1953 Comp., § 55-10-8, enacted by Laws 
1957, ch. 234, § 8. 


67-11-9. Commercial enterprises or activities. 


Commercial enterprises or activities may be conducted, permitted or authorized on department- 
owned land or land leased to or from the department, not including interstate highway rights of way, 
but including controlled-access facilities; or land owned or leased to or from the state, a county, city, 
town or village highway authority.or by any other governmental agency for the purpose of providing 
goods and services to the public, including gasoline service stations or other commercial establish- 
ments that may be built on department-owned land or the property acquired for or in connection 
with the controlled-access facilities, In connection with the development of any department-owned 
land, including a controlled-access facility, the state, county, city, town or village highway authori- 
ties are authorized to plan, designate, establish, use, regulate, alter, improve, maintain and vacate 
local service roads and streets or to designate as local service roads and streets any existing road 
or street in such manner as to facilitate the establishment and operation of competitive gasoline 
service stations and other commercial enterprises on private property abutting the service roads 
and streets. The state transportation commission is authorized to exercise jurisdiction over service 
roads and streets in the same manner as is authorized over controlled-access facilities under the 
terms of Chapter 67, Article 11 NMSA 1978. The local service roads and streets shall be of appropri- 
ate design and shall be separated from the controlled-access facility proper by means of all devices 
designated as necessary ordesirable by the proper authority. 


History: 1953 Comp., § 55-10-9, enacted by Laws highway commission";.and substituted chapter 67, Ar- 
1957, ch. 234, § 9; 2003, ch. 142, § 85; 2005, ch. 122, § 2. ticle 11 NMSA 1978" for "this act", 

The 2005 amendment, effective June'17, 2005, per- 
mitted commercial: enterprises or activities to be con- ANNOTATIONS 
ducted on property of the department of transportation to Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
provide goods and services to the public. Juread High Street Bri 253. 

The 2003 amendment, effective July 1, 2003, sub- as z fijee euleeree videos! 


stituted "state transportation commission" for "state 


67-11-10. Unlawful use of controlled-access facilities; penalties. 


A. It is unlawful for any person: 

(1) to drive a vehicle over, upon or across any curb, central dividing section or other iy 
ration or dividing line on controlled-access facilities; or 

(2) to make a left turn or a semicircular or u-turn except through an opening provided for 
that purpose in the dividing curb section, separation or line; or 

(8) to drive ‘any vehicle except in the proper lane provided for that purpose and in the 
proper direction and to the right of the central dividing curb, separation, section or line; or 

(4) to drive any vehicle into the controlled-access facility from a local service road except 
through an opening provided for that purpose in the dividing curb or dividing section or dividing 
line which separates such service road from the controlled-access facility proper. 

B. Any person who violates any of the provisions of this section is guilty of a misdemeanor, and 
upon conviction. shall be punished by a fine of not more than one hundred dollars ($100) nor less 
than five dollars ($5.00) or by imprisonment in the county jail for not more than ninety days nor 
less than five days, or by both fine and imprisonment in the discretion of the judge. 


History: 1953 Comp., § 55-10-10, enacted by Laws ANNOTATIONS 
1957, ch. 234, § 10. 
j ¥ Am. Jur, 2d, A.L.R. and C.J.S. references. — 40 Am. 


dur. 2d Hiiways. Streets and Bridges 8§ 604, 605. 
40 C.J.S. Highways §§ 244; 248. 
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ARTICLE 12 
Highway Beautification 


Sec. - u : Sec, 
67-12-1. Short title. 67-12-9. Junkyards; license required. 
67-12-2. Definitions.. ses 67-12-10. Junkyards;. screening; acquisition; removal; 
67-12-3, Public policy. iat compensation. 
67-12-4. Outdoor advertising prohibited; exceptions. 67-12-11. Junkyards; abatement of nuisance. 
67-12-5. Outdoor advertising; regulations; permits. 67-12-12. Powers of commission. 
67-12-6. Qutdoor advertising; acquisition; compensation; 67-12-13, Construction of act. 
; removal, . 67-12-14. Acquisition of land for scenic beauty. 
67-12-7. Outdoor advertising; safety rest areas; informa- 67-12-15. Tree plantings along medians and _ public 
tion centers. rights-of-way. 


67-12-8. Leases, franchises or concessions to individuals 
for private commercial operation of tourist 
information centers prohibited; penalty. 


67-12. 1. Short title. 
This. act [67-12-1 to 67-12-14 NMSA 1978] may be cited as the."Highway Beautification Act." 


History: 1953 Comp., § 55-11-1, enacted i Laws Heaihoes Goria n, 1977-NMSC-101, 91 N.M. 191, 571 


1966, ch. 65, § 1. P.2d 1194. 
Law reviews. — For note, "Estoppel Applied Against 
ANNOTATIONS the State," see 10 N.MLL. Rev. 501 (1980). 


State Highway Beautification Act is constitu- 
tional. National Adver. Co. v. State ex rel. N.M. State 


67-12-2. | Definitions. | 


As used in the Highway Beautification Act [67-12-1 NMSA 1978]: 

A. "interstate system" means that portion of the national system of interstate and defense 
highways located within this state as may now or hereafter be officially so designated by the com- 
mission and approved pursuant to Title 23, United States Code; 

B. "primary system" means that portion of connected main highways located within this state 
as may now or hereafter be officially so designated by the commission and approved pursuant to 
Title “3, United States Code; 

C. "commission" means the state transportation igiariag. nen: 

D. "outdoor advertising" means any outdoor sign, display, light, device, figure, painting, draw- 
ing, message, plaque, poster, billboard or other object that is designed, intended or used to adver- 
tise or inform, any part of which is located within six hundred sixty feet of the nearest edge of the 
right of way and is visible from the main-traveled way of the interstate or primary systems or 
those located beyond six hundred sixty feet of the right of way, located outside of urban areas, vis- 
ible from the main-traveled way of the system and erected with the purpose of their message being 
read from such main-traveled way; — 

E. "safety rest area" means a site established and maintained by or under public supervision 
or control for the convenience of the traveling public within or adjacent to the right of way of the 
interstate or primary systems; 

F. “information center" means a site established and maintained at a safety rest area for the 
purpose of informing the public of places of interest within the state and providing other informa- 
tion the commission considers desirable; 

G. "junk" means old or scrap copper, brass, rope, rags, batteriés, paper, ‘trash, rubber, debris, 
waste or junked, dismantled or wrecked automobiles or parts thereof, iron, steel and other old or 
scrap ferrous or nonferrous material; 

-H, "automobile graveyard" means any establishment or place of business maintained, used 
or operated for storing, keeping, buying or selling wrecked, scrapped, ruined or dismantled motor 
vehicles or motor vehicle parts; 
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I. "junkyard" means any establishment or place of business maintained, used or operated 
for storing, keeping, buying or selling junk or for the maintenance or operation of an automobile 
graveyard, any portion of which is located within one thousand feet of the nearest edge of the right 
of way of the interstate or primary systems, and it includes garbage dumps and sanitary fills; and 

J. “urban area" means an area including and adjacent to a municipality or other urban place 
having a population of five thousand or more, as determined by the latest available federal census, 
within boundaries to be fixed by the commission, subject to any negen ery approyi by any federal 
agency, department or PeREOnel: 


History: 1953 Comp., § 55- 11.2, enacted by Laws 
1966, ch. 65, § 2; 1971, ch. 108, § 1; 1975, ch. 198, § 1; 
2008, ch, 142, § 86, 


The 2008 amendment, effective July 1, 2003, substi- 
tuted "state transportation commission" for "state high- 


way commission" in Subsections C and J, 


67-12-38. Public policy. 


In order to promote public safety, health, welfare, convenience and enjoyment of public travel, to 
protect the public investment in public highways and to preserve and enhance the scenic beauty 
of lands bordering public highways, it is the public policy of this state to regulate the erection and 
maintenance of outdoor advertising and the establishment; operation and maintenance of junk- 
yards in areas adjacent to the interstate and primary systems in accordance with the Highway 
Beautification Act [67-12-1 NMSA‘1978]. The legislature finds that regulation of outdoor advertis- 


ing and junkyards is for a highway BUEPOREE 


History: 1953 Comp., § 55-11-38, enacted by Laws 
1966, ch. 65, § 3. 


ANNOTATIONS 


Act meets constitutionality test. — The Highway 
Beautification Act meets the three-pronged test used to 
determine whether a time, place and manner restriction 


freedom of speech is justified without reference to the con- 
tent of the regulated speech, its restrictions on plaintiffs' 
freedom of speech serve a significant governmental inter- 
est and the act leaves open ample alternative channels for 
communication of the information, Stuckey's Stores; Inc; v. 
O'Cheskey, 1979-NMSC-060; 93 N.M. 312, 600 P.2d 258, 
appeal dismissed, 446 US. 930, 100 S. Ct. 2145, 64 L, Ed. 


2d hicks (1980). 


is valid: the act's restrictions on plaintiffs' exercise of their 


67-12-4. Outdoor advertising prohibited; ma oeadetaeid 


A. Outdoor advertising shall not be erected or ‘maintained except: 

(1) directional and other official signs and notices authorized or required: by law, including, 
but not limited to, signs and notices pertaining to houses of worship, natural wonders and scenic 
and historic attractions; ! | 

(2) signs, displays and devices advertising the sale or lease of property upon which they 
are located; 

(3) _ signs, displays and devices advertising pe conducted on the property upon which 
they are located, provided that the bisection of a parcel of land by a highway right-of-way acquisi- 
tion shall not.in itself be construed as converting the property into morethan.one parcel; 

(4) signs, displays and devices located in areas which are zoned. as industrial or commer- 
cial under authority of law; ! 

(5) signs, displays and devices located amis six hundred sixty feet of the nearest edge of 
the right of way, in unzoned industrial or commercial areas as defined by regulations promulgated 
by the commission, provided that no area shall be considered to be an unzoned commercial or. in- 
dustrial area unless and until a regulation defining the area as unzoned commercial or industrial 
is promulgated by the commission; and 

(6) signs lawfully in existence on October 22, 1965, determined by the commission, subject 
to any necessary federal approval, to be landmark signs of historic or artistic significance worthy 
of preservation including signs on farm structures or natural surfaces. 

B, All outdoor advertising shall conform with standards and specifications, shall bear permits 
and have paid therefor permit fees, as required by the Highway Beautification Act [67- 12-1 NMSA 
1978] and regulations promulgated pursuant thereto or authorized thereby, except that permits 
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67-12-5 HIGHWAY BEAUTIFICATION 67-12-5 
shall not be required or fees paid for reer advertising included 1 in Paragraphs (1), (2) and (3) of 
Subsection A of this section. 

C. Notwithstanding this section, any sings advertising that was lawfully in existence on the 
effective date of the Highway Beautification Act and has continued to so exist may remain in place 
until the outdoor advertising is acquired by the commission or condemnation in relation thereto is 


commenced by the commission, whichever first occurs, but only if and so long as all provisions of 


Subsection B of this section are complied with. 


History: 1953 Comp., § 55-11-4, enacted by Laws 


1966, ch. 65, § 4; 1967, ch. 140, § 1; 1971, ch. 108, § 2; 


1975, ch. 174, § 1; 1975, ch. 198, § 2; 2008, ch. 142, § 87. 

‘The 2003 amendment, effective July 1, 2003, deleted 
"state highway" preceding "commission" in Paragraph 
A(6). 


ANNOTATIONS 


Regulation deemed proper exercise of police 
power. — The regulation of outdoor advertising along 
interstate and primary highways is a reasonable and 
proper exercise of the police power. Stuckey's Stores, Inc, 
v, O'Cheskey, 1979-NMSC-060, 93 N.M. 312, 600 P.2d 258, 
appeal dismissed, 446 U.S. 930, 100 S. Ct. 2145, 64 L. Ed. 
2d 783 (1980). 

Act does not abridge freedom of speech. — The 
New Mexico Highway Beautification Act, does not abridge 
freedom of speech in violation of the United States 
and New Mexico constitutions. Stuckey's Stores, Inc. v. 
O'Cheskey, 1979-NMSC-060, 93 N.M. 312, 600 P.2d 258, 
appeal dismissed, 446 U.S. 930, 100 S. Ct. 2145, 64 L. Ed. 
2d 783 (1980). . 

Highway Beautification Act meets three-pronged 
test used to determine whether a time, place and manner 
restriction is valid: the act's restrictions on plaintiffs' ex- 
ercise of their freedom of speech is justified without refer- 
ence to the content of the regulated speech, its restrictions 
on plaintiffs' freedom of speech serve a significant govern- 
mental interest and the act leaves open ample alternative 


channels for communication of the information. Stuckey's | 


Stores, Inc. v. O'Cheskey, 1979-NMSC-060, 93 N.M. 312, 


600 P.2d 258, appeal dismissed, 446 U.S, 930, 100 S. Ct. 
2145, 64 L. Ed, 2d 783 (1980). 

Evidence. of great business loss needed to rebut 
presumption. — Where the plaintiffs introduced no evi- 
dence that any of their stores, which availed themselves 
of on-premise or unzoned commercial or industrial area 
signs after other off-premise signs had been removed, 
had suffered.a great loss of business, they failed to rebut 
the presumption that the Highway Beautification Act 
provides adequate means for plaintiffs to exercise their 
freedom of speech. Stuckey's Stores, Inc,.v. O'Cheskey, 
1979-NMSC-060, 93 N.M. 312, 600 P.2d 258, appeal dis- 
missed; 446 U.S; 930, 100 S, Ct, 2145, 64 L. Ed. 2d 788 
(1980). 

Outdoor advertising devices erected in viola- 
tion of act..— Outdoor advertising devices erected after 
the effective date of the Highway Beautification Act and 
prior to the 1971 amendments which do not qualify under 
Subsection A(1) through (4) of this section were erected 
in violation of the act. Stuckey's Stores, Inc. v, O'Cheskey, 
1979-NMSC-060; 93 N.M. 312, 600 P.2d 258, appeal dis- 


~ missed, 446 U.S. 930, 100 S, Ct, 2145, 64 L. Ed. 2d 783 


(1980). 

Signs are public nuisances when’ they fail to 
qualify under this section and when they fail to comply 
with the Highway Beautification Act's permit provisions. 
Stuckey's Stores, Inc. v. O'Cheskey, 1979-NMSC-060, 93 
N.M. 312, 600 P.2d 258, appeal dismissed, 446 U.S. 930, 
100 S, Ct. 2145, 64 L. Ed, 2d 783, (1980). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges § 288. 


67-12-5. Outdoor advertising; regulations; permits. 


A. The commission may promulgate regulations concerning: 
(1) the definition of unzoned industrial or commercial areas adjacent. to the interstate and 


primary systems; 


(2) the removal of outdoor advertising so required or authorized under the Highway Beau- 


tification Act [67-12-1 NMSA 1978]; 


(3) permits for the erection and maintenance of outdoor advertising; and . 
(4). standards and specifications pertaining to outdoor advertising, including, but not lim- 
ited to, construction, maintenance, spacing, lighting, size and location. 


B.. Regulations promulgated by the commission under this section shall be consistent with the 
public policy of this state as declared in the Highway Beautification Act and national standards 
promulgated pursuant to Title 23, United States Code. 

C. The commission shall establish and collect uniform fees for the issuance of permits for out- 
door advertising. The fees shall not be more than the actual cost to the commission of enforcement 
and administration of this act, or five dollars ($5.00) per year, whichever is greater, for each sign, 
display and device. All fees so collected shall be paid to the state treasurer for credit to the state 
road fund. 

D, Any permit fee payable for the years 1966 through 1971 inclusive shall be deemed timely 
paid if, but only if, the fee is received by the commission prior to July 1, 1971..For the year 1972 
and every year thereafter, the permit fee shall be deemed timely paid if, said fee is received by the 
commission on or before the first day of the year for which said fee is being paid. Failure of timely 
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payment of the permit fee for any outdoor advertising except those included in Subsections A (1), 
A (2) and A (8) of Section 67-12-4 NMSA 1978 shall render the outdoor advertising subject to re- 


moval by the commission without any compensation whatsoever and at the expense of the owner 


of the outdoor spcperHaing. 


o 


History: 1953 qotadkees § 55-11-5; enacted by Laws 


1966, ch. 65, § 5; 1967, ch. 140, § 2; 1971, ch. 108, § 3. 
ANNOTATIONS 


Regulation deemed proper exercise ‘of police 
power. — The regulation of outdoor advertising along 
interstate and primary highways ‘is’a reasonable and 
proper exercise of the police power. Stuckey's' Stores, Inc. 
v. O'Cheskey, 1979-NMSC-060, 93 N.M; 312, 600 P.2d 258, 
appeal dismissed, 446 U.S. 930, 100'S. Ct. 2146, 64 Li Ed. 
2d 783 (1980). 

Provisions not arbitrary or capricious..— The 
Highway Beautification Act's permit provisions are not ar- 
bitrary or capricious and they are reasonably necessary in 
order for the state highway department (now department of 
transportation) to ensure compliance with the act's provi- 
sions. Stuckey's Stores, Inc. v. O'Cheskey, 1979-NMSC-060, 
93 N.M. 312, 600 P.2d 258, appeal dismissed, 446 US. 930, 
100 8. Ct; 2145, 64 L, Ed: 2d 783 (1980)! >” von 

Signs are public nuisances when they fail to 
qualify under Section 67-12-4A NMSA 1978 and when 
they fail to comply with the Highway Beautification Act's 


permit. provisions. ‘Stuckey’ s Stores, Inc. v.,O! Ghiskon 
1979-NMSC-060, 93 N.M. 312, 600 P.2d 258, ‘appeal dis- 
missed, 446 U.S. 930, 100 S. Ct. 2145, 64 L. Ed. 2d 783 
(1980). 

Waiver of fialaoortd oct D by state highway de- 
partment, — The state highway department's (now. de- 
partment of transportation's) acceptance of late permit 
applications and permit fees and the issuance of the per- 
mits constitutes a waiver by the department of Subsec- 
tion D of this section. Stuckey's Stores, Inc. v. O'Cheskey, 
1979-NMSC-060, 93 N.M. 312, 600 P.2d 258, appeal dis- 
missed, 446 U.S. 930, 100 S. Ct.°2145, 64 L. Ed. 2d 783 
(1980), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Highways, Streets and Bridges § 288. 

Governmental liability for compensation or damages to 
advertiser arising from obstruction of public view of sign 
or billboard on account of growth of vegetation in public 
way, 21 A.L.R.4th 1309, 

Validity and construction of zoning regulations relating 
to illuminated signs, 30 A.L.R.5th 549, 


67-12-6. Outdoor advertising; acquisition; compensation; removal. 


A, The commission may acquire by agreement or condemnation all outdoor advertising and 
property rights pertaining thereto. The commission may so remove e the outdoor. advertising if at 


the time of the acquisition: 


(1), the outdoor advertising bears the requisite permit, if any; 

(2) the owner of the outdoor advertising has timely paid all permit fees, past and present, 
if any, required in connection with the erection and maintenance thereof; 

(8) the outdoor advertising conforms with standards, specifications and requirements con- 
tained in regulations promulgated by the commission; and 

(4) the outdoor advertising was lawfully in existence on the effective date of the Highway | 


Beautification Act and has continued to so exist, or was lawfully erected subsequent to the ef- 
fective date. For the purpose of this paragraph, any outdoor advertising in existence on or after 
November 6, 1978, that was erected prior to November 18,1971 under any permit or conditional 
permit issued by the state highway department shall be considered to be lawfully erected. For all 
purposes the effective date of the New Mexico Highway Beautification Act shall be March 15, 1971. 

The condemnation shall be exercised by eminent domain in the manner provided by law, and 
each interested party shall have the right to a separate trial as to the respective interests involved. 

B. Whenever outdoor advertising and property rights pertaining thereto are acquired by the 
commission pursuant to Subsection A of this section: 

(1) ‘the owner of the outdoor advertising shall be paid just compensation by the commission 
equal to the fair market value of the outdoor advertising which is to be deemed a trade fixture; and 

(2) the owner of the land upon which the outdoor advertising is located shall be paid just 
compensation equal to the value of his Rigby to have ome outdoor advertising erected and main- 
tained on the land. 

C. The right to compensation as provided in Siheaetion B of this section shall not be affected 
solely by the failure of any outdoor advertising to conform to standards, specifications and require- 
ments contained in regulations promulgated by the commission relating to any subject other than 
permits or permit fees unless the commission has given notice by certified mail to the owner of 
the land upon which the outdoor advertising is located, and to the owner of the outdoor advertis- 
ing if his name appears thereon, advising of the failure to conform and ordering that the outdoor 
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advertising be made to so conform or be removed within thirty days from the date of such notice. 
If the failure to conform is corrected) within.the thirty days, then’the failure to conform shall be 
deemed cured for all purposes; if, however, the defect is not corrected within the thirty days, the 
commission may thereafter remove the outdoor advertising at the expense of the owner of the 
outdoor advertising without any compensation whatsoever. This subsection specifically does not 
apply in any manner to permit fees, and no notice whatsoever shall be required in connection with 
the permit fees. 

D.. Compensation, shall not include any Seiticud of Hesiinied which is not subject to federal aid 
participation under the federal Highway Beautification Act of 1965, as has been or may be hereaf- 
ter amended or superseded, or otherwise... 

IK. In any case where outdoor advertising has been removed under the Highway Beautification 
Act [67-12-1 NMSA 1978], and the removal is compensable under that act, but the commission has 
not paid just compensation or instituted condemnation proceedings therefor, the owner of the out- 
door advertising, or the owner of the land upon which it is located, or both, may bring actions against 
the commission as provided in Section 42-1-23 NMSA.1978, for: recovery of such compensation, 

F. All outdoor advertising other than that meeting all the requirements of Subsection A of this 
section is declared to be.a public nuisance and in contravention of law. Therefore and otherwise, 
the commission may remove or cause the removal of all outdoor advertising other than that meet- 
ing all the requirements of Subsection A of this section which removal shall be without any com- 
pensation whatsoever and at the expense of the owner of the outdoor advertising. 

G. Removal of outdoor advertising by or at the request of the commission, its agents or em- 
ployees in compliance with the Highway Beautification Act does not subject such removal or the 
persons performing it to criminal prosecution or give rise to any liability to any:person or entity for 
the injury, loss or destruction of any property which occurs in connection with the removal. 


History: 1953 Comp., § 55-11-6, enacted by Laws Federal Highway Beautification Act. — The federal 
1966, ch. 65; § 6;1967, ch. 140, § 3; 1971, ch. 108, § 4; Highway Beautification Act of 1965, referred to in this 
1975, ch. 193, § 3; 1981, ch. 371, § 1. section, appears as 23.U.S.C. $$ 131,135, 136 and 139. 


The 1981 amendment divided the former language in 
the introductory paragraph of Subsection A into two sen- ANNOTATIONS 
tences and substituted "The commission may so" for "and" Regulation deemed . f . 
AIT CREE: RS yt ae iF proper exercise of police 
and) (the: for) ‘said !:following ofand deleted "the outdoor power. — The regulation of outdoor advertising along 
advertising" following "if" in the second sentence therein, interstate and primary: highways is a reasonable and 


added the last two sentences in Subsection A(4), added. __ pyoner exercise of the police power. Stuckey's Stores, Inc. 

"the outdoor advertising" at the beginning of Paragraphs v. O'Cheskey, 1979-NMSC-060, 93 N.M. 312, 600 P.2d 258 

(1) and (8) and of the first sentence in Paragraph (4) of appeal dismissed, 446 U.S. 930, 100 8, Ct. 2145, 64 L. Ed. 

Subsection A, added "if any'"-at the end of Subsection A(1), 2d 783 (1980). ; : ; 

added "the owner of the outdoor advertising" at the begin- _ Enforcement of Highway. Beautification Act does 

ning of, and inserted "if'any" in Subsection A(2), substi- not violate just compensation clauses of the United 

tuted "the" for "said" following "to" in the first sentence in States and- New Mexico constitutions. Stuckey's Stores, 

Subsection A(4) and deleted said’ preceding "thirty days, Ine, vi, O'Cheskey, 1979-NMSC-060, 93 N.M. 312,.600 P.2d 

then" in the next to last sentence in Subsection C. "958, appeal dismissed, 446 U.S. 930, 100 S. Ct. 2145, 64 L. 
Compiler's notes. — The effective date of the High- Ed. 2d 783 (1980). ‘ f ; 

way Beautification Act is May 19, 1966. 3 Law reviews. — For note, "Estoppel Applied Against 
Section 42-1-23 NMSA 1978, referred toneartheendof — © the State." see 10 N.MLL. Rev. 501 (1980). 

Subsection E, was repealed by Laws 1981, ch. 125, § 62. yey Tin. 2d, A.L.R. and C.J.S. references, — 39 Am. 

For present similar provisions, see 42A-1-29 NMSA 1978. Jur, 2d Fighwags, Streets and Bridges § 288. 


- Eminent domain: compensability of loss of visibility of 
owner's property, 7A.L.R.5th 113. 


67- 12- 7. Outdoor advertising; safety rest areas; information centers. 


In order to provide information in the specific interest. of the traveling public, the commission 
may authorize outdoor advertising at safety rest areas and at information centers. 


History: 1953 Comp., § 55-11-7, enacted by Laws proper exercise of the police power. Stuckey's Stores, Inc. 
1966, ch. 65, § 7. v, O'Cheskey, 1979-NMSC-060, 93 N.M. 312, 600 P.2d 258, 
appeal dismissed, 446 U.S. 930, 100 S, Ct. 2145, 64.L.) Ed. 

ANNOTATIONS 2d 783 (1980). 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 


Regulation deemed proper exercise of police suv 2d Highways) Streets and Bridges § 288. 


power. — The regulation of outdoor advertising along 
interstate and primary highways is a reasonable and 
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SO a een Ee ——————————————— 


67-12-8 HIGHWAYS 67-12-9 


67-12-8,. Leases, franchises or concessions to individuals for private 
commercial operation of tourist information soko 
prohibited; penalty. 


A. The state highway department or any fenats of highway aapawditunt property shall not 
grant any lease, sublease, franchise or concession to any private person, corporation, association, 
partnership or firm for the purpose of operating any commercial tourist information center or 
similar tourist facility on lands owned or controlled by the state, without prior approval of the 
legislative finance committee. 

B. Any lease, sublease, franchise or concession in violation of this section is void, and any per- 
son authorizing or executing such lease, sublease, franchise or concession on behalf of the state 
highway department or its lessee is guilty of a petty misdemeanor and, in addition to any §1 other 
penalty prescribed by law, shall be removed from public office. ' 


History: 1953 Comp., § 55-11-7.1, enacted by Laws ANNOTATIONS 


h. 60 . i 
aBgD.\¢ ose Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges §§ 253, 254. 
40 C.J.S. Highways § 244. 


67-12-9. Junkyards; license cate aeewa, 


A: No person shall establish, operate or maintain ‘a janlejand, without first obtadiing a junk- 
yard license from the commission. The commission shall establish and collect uniform fees for the 
issuance of junkyard licenses. The fee shall not be more than the actual cost to the commission of 
enforcement and administration of the Highway Beautification Act [67-12-1 NMSA 1978], or.ten 
dollars ($10.00) per year per junkyard, whichever is greater. The fees anal be paid to the quate 
treasurer for credit to the state-road fund. 

B. No junkyard license shall be issued for the establishment, operation or maintenance of « a 
junkyard except for junkyards: 

(1) screened by natural objects, plantings, fences or other appropriate means so as 3 not to 
be visible from the main-traveled way of the interstate or primary systems, or otherwise removed 
from sight, all in conformity with regulations relating thereto promulgated by the commission, if 
any; or 

(2) located within areas zoned for industrial use under authority of law; or 

(3) located within unzoned industrial areas as determined by actual land uses and defined 
by regulations promulgated by the commission; provided that no area shall be deemed to be an 
unzoned industrial area unless and until the commission has promulgated regulations defining 
same. 

C. Nothing herein to the contrary withstanding, no junkyard lawfully in existence on the 
effective date of the Highway Beautification Act, which has continued to so exist and has had 
timely paid therefor all license fees required by the Highway Beautification Act shall be denied 
a junkyard license, if proper application is made and the requisite fee tendered therefor, until 
such junkyard has been screened or otherwise removed from sight by the commission at its 
expense. 

D. Any fee for a junkyard license payable for the years 1966 through 1971 inclusive, shall be 
deemed timely paid if, but only if, the fee is received by the commission prior to July 1, 1971. For 
the year 1972 and every year thereafter, the license fee shall be deemed timely paid if, but only 
if, said fee is received by the commission on or before the first day of the year for which said fee 
is being paid. Failure of timely payment of said fee shall render the junkyard subject to removal, 
disposal and abatement by the commission without any compensation whatsoever, and at the cost 
of the owner thereof. 


History: 19538 Comp., § 55-11-8, enacted by Laws 
1966, ch. 65, § 8; 1971, ch. 108, § 5. 
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67-12-10 HIGHWAY BEAUTIFICATION 67-12-11 


67-12-10. Junkyards; screening; acquisition; removal; compensation. 


A. The commission may screen, at its expense, any junkyard located within one thousand feet 
of the nearest edge of the right-of-way of the interstate and primary systems and visible from the 
main-traveled way thereof, if the commission considers such screening feasible and the junkyard: 

(1) was lawfully in existence on the effective date of the Highway Beautification Act [67- 
12-1 NMSA 1978], and has continued to so exist, or the junkyard lawfully came §1 into existence 
subsequent thereto under circumstances whereby. screening or removal from sight were not re- 
quired by law; and 

(2) has had timely paid therefor all license fees, past and my pions required in connection 
with the establishment, operation and maintenance thereof. 

B, Ifthe commission does not consider such screening economical or feasible due to the topog- 
raphy of the land or otherwise, it may require the relocation, removal or disposal of the junkyard 
or junk thereon located by negotiation or condemnation, if the junkyard meets the requirements of 
Paragraphs (1) and (2) of Subsection A. 

C. Whenever relocation, removal or disposal is required by the commission pursuant to Sub- 
section B: 

(1) the owner of the junkyard shall be paid just compensation therefor by the commis- 
sion, which shall include, but not be limited to, acquisition. costs, leasehold value and moving 
costs; and * 

(2) the. owner of the land upon which the junkyard is located shall be paid just compensa- 
tion equal to the value of his right to have the junkyard established, operated: and maintained on 
the land. 

D. Compensation shall not include any element.of damages which is not subject to federal aid 
participation by virtue of the federal Highway Beautification Act of 1965, as has been or may here- 
after be amended or superseded, or otherwise. 

E. In any case where a junkyard has been removed, relocated or disposed of, pursuant to the 
Highway Beautification Act, and such removal is compensable under it, but the commission has 
not paid just compensation or instituted condemnation proceedings therefor, the owner of the 
junkyard or the owner of the land upon which it is located, or both, may bring action against the 
commission as provided in Section 42-1-23 NMSA 1978, for recovery of such compensation. 

F. The commission may remove, relocate or dispose of, or cause the removal, relocation or dis- 
posal of all junkyards other than those described in Subsections A and B hereof, without any com- 
pensation whatsoever and at the expense of the owner of the junkyard. 

G. Removal, relocation or disposal of junkyards by or at the request of the commission, its agents 
or employees in compliance with the Highway Beautification Act does not subject such removal or the 
persons performing same to criminal prosecution or give rise to any liability to any person or entity 
for the injury, loss or destruction of any property which occurs ‘in connection with the said removal. 

H. When the commission determines that it is in the best interest of the state, it may acquire 
such land or interest in land as is necessary to provide adequate screening for junkyards. 


History: 1953 Comp., § 55-11-9, enacted by Laws Highway Beautification Act. — The federal Highway 
1966, ch. 65, § 9; 1967, ch. 140, § 4; 1971, ch. 108, § 6. Beautification Act is codified as 23 U.S.C. §§ 131, 185, 136, 
and 139. 


67-12-11. Junkyards; abatement of nuisance. 


The establishment, operation or maintenance of any junkyard contrary to the provisions of the 
Highway Beautification Act [67-12-1 NMSA 1978] is a public nuisance. In addition to all other 
remedies and powers granted to the commission by the Highway Beautification Act, the commis- 
sion may cause the public nuisance to be abated, by application to.the district court of the county 
in which the subject junkyard is located, or otherwise as provided by law. 


History: 1953 Comp., § 55-11-10, enacted by Laws 
1966, ch. 65, § 10; 1971, ch. 108, § 7. 
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me a ae a sc ee 


67-12-12 .’ HIGHWAYS 67-12-15 


ANNOTATIONS |» 


Am. Jur. 2d, A.L.R. and CJS. references. _ - 894 
C.J.S. Highways $143, 


67-12-12. Powers of commission, __ 


oa 


The commission may: 

A. promulgate regulations it deems necessary to implement and enforce the Highway Boat 
fication Act [67-12-1 NMSA 1978]; and 

B. enter into agreements with the. secretary of commerce pursuant to Title 23, United States 
Code, relating to the control of outdoor advertising and junkyards in areas adjacent to the inter- 
state and primary systems, and to take action in the name of the state to comply with the terms 
of the agreements. . 


History: 1953 Comp., § BD ion 11, enacted by -siniate Cross references. — For Scenic Highway Zoning Act 


1966, ch. 65, § 11, not to derogate powers under this act, see 67-13-16 NMSA 
1978. 


67-12-13. Construction of act. 


Nothing in the Highway Beautification Act:[67-12-1 NMSA 1978] affects the provisions of any 
lawful ordinance or regulation which is more:restrictive than the Highway Beautification Act. 


History: 1953: Comp., § 55-11-12, enacted bas Laws é Severability clauses. — Laws 1971, ch. 108, § 10, pro- 
1966, ch. 65, § 12; 1971, ch. 108, § 8. as)». oq Vides,for the severability of the, act if any part.or applica- 
; tion thereof i is held invalid: 


tite 


67-12: 14, Acquisition of land for scenic cittaatinnl 


A... The comrhission, may acquire and i improve land necessary for the restoration, preservation 
and enhancement of scenic beauty.within and adjacent to the interstate and primary systems, 
including acquisition for publicly. owned and controlled, rest and recreation areas and sanitary and 
other facilities within or-adjacent to the Hlehhoh way. and reasonably necessary to accommodate 
the traveling public. 

B... The interest.in land Aoawiead and data tatien! under this section may be the fee simple or 
any lesser interest. determined by the commission to be reasonably. necessary to accomplish the 
purposes of the Highway Beautification Act,[67-12-1 NMSA 1978]. The acquisition may be by gift, 
agreement, purchase, exchange, condemnation or otherwise, Acquisition through condemnation 
shall be in accordance with Sections 42-2-1 through 42-2-21 NMSA 1978, : 

C. Acquisition of any land under,this section is for highway purpose. 


History: 1953 Comp., § 55-11-14, enacted by. Laws ; i ANNOTATIONS 
1966, ch. 65, § 14, 

Severability clauses. — Laws 1966, ch. 65, § 17, pro- Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
vides for the severability of the act if any part or applica- Jur. 2d Highways, Streets and Bridges §§ 89, 168. 


tion thereof is held invalid. 


67-12-15. Tree plantings along medians and public rights-of-way. 


The commission shall, to the maximum extent practicable and with due consideration for safety, © 
seek to arrange for tree plantings along all medians and public rights-of-way. The commission and 
the director of the forestry division of the energy, minerals and natural resources department shall 
coordinate efforts to arrange for tree plantings funded from the conservation planting revolving 
fund along medians and public rights-of- MN 


History: Laws 1991, ch, 18, § 1. 
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67-13-1 SCENIC HIGHWAY ZONING 67-13-3 


ARTICLE 13 
Scenic Highway Zoning 


Sec. - Sec. 


67-13-1. Short title. 67-13-11. Appeals; grounds; stay of proceedings. 

67-13-2. Legislative declaration. © 67-13-12. Zoning; petition for review; restraining order. 
67-13-3. Definitions. 67-13-18. Zoning enforcement. 

67-13-4. Creation of scenic highway zones. 67-13-14. Conflicts between zoning regulations and 
67-13-5. Boundaries of scenic highway zones. other laws. 

67-13-6. Board powers; delegation allowed. 67-13-15. Authority to contract. 

67-13-7. Decision of board final. 67-13-16. Application of act. 


67-13-8, Administrative powers of board. 

67-13-9. Zoning authority. 

67-13-10. Zoning; regulations and restrictions; ‘public. 
hearings required; notice. 


This act [67-13-1 to 67-13-16.NMSA 1978] may be cited as the "Scenic Highway Zoning Act." 


History: 1958 Comp., § 55-14-1, enacted by Laws } ANNOTATIONS 


1973, ch, §1. 
nity BeBe Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Highways, Streets and Bridges §§ 89,168. ° 


67-13-2. Legislative declaration. 


It is declared as a matter of legislative determination that: 

A. the powers and duties provided in the Scenic Highway Zoning Act [67-13-1 NMSA+1978] 
will serve a public use and will promote the health, safety, prosperity, security and general welfare 
of the inhabitants of New Mexico; 

B.. the operation of zoning ordinances and Hiarients authorized in the Scenic Figiavay Zon- 
ing Act is in the public interest and constitutes a part of the established and permanent policy of 
the state; 

C. the scenic highway zones hereby authorized will be a special benefit to the property within 
and adjacent to them; 

D. the notice provided in the Scenic Highway Zoning Act for each hearing and action to be 
taken is reasonably calculated to inform any person of interest in any proceedings hereunder 
which may directly and adversely affect his legally protected interests; and 

EK. for the accomplishment of these purposes, the provisions of. the Scenic Highway Zoning Act 
shall be broadly construed. 


History: 1953 Comp., § 55-14-2, emer by Laws 
1973, ch. 17, § 2. 


67-13-3. Definitions. 


As used in the Scenic Highway Zoning Act [67-13-1 NMSA 1978]: 

A. "board" means a board of county commissioners; 

B. "highway" means any United States highway, state, highway or any combination’ of such 
highways used for vehicular traffic; 

C.. "person" means any human being, association, partnership, firm or corporation, excluding a 
public body and excluding the federal government; 

D. "public body" means the state of New Mexico or any agency, instrumentality or corporation 
thereof, or any municipality, school district or other district or any other political subdivision of the 
state, excluding the federal government; and 


837 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


67-13-4 HIGHWAYS 67-13-7 


E. "real property" means: 

(1) land, including land under water; 

(2) buildings, structures, fixtures and improvements on.land; 

(3) any property appurtenant to or used in connection with land; and 

(4) every estate, interest, privilege, easement, franchise and right in land, legal or equi- 
table, including. without Wining the generality of the foregoing, rights-of-way, terms for years 
and liens and charges or encumbrances by way of judgment or otherwise; and the indebtedness 
secured by such liens. ; 


History: 1953 Comp. + § 55- 14-3, enacted by Laws 
1973, ch. 17, § 3. 


67-13-4. Creation of scenic highway zones. 


The board of county commissioners of any county, through which any highways extend, which 
highways have been designated by a joint memorial of both houses of the legislature as being 
a scenic road, may establish or amend by ordinance a scenic highway zone, provided such ordi- 
nance is enacted or amended by the unanimous vote of the entire board of county commission- 
ers. 


History: 1953 Comp., § 55-14-4; enacted by Aaanvs Authority of zoning commission to impose, as condition 


1973, ch. 17, §.4. : of allowance of special zoning exception, permit or vari- 
ANNOTATIONS es aaa as to highway and traffic changes, 49 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 83 Am. 101 CIS. Zoning § 11. 


Jur, 2d Zoning and Planning §§ 2, 3. 


67-13-5. Boundaries of scenic hig wely zones. 


The pina of a scenic highway zone are limited to a strip of res mayer fie fifacise feet 
wide on each side of the right-of-way of isc Severe established as a-scenic ae zone by 
ordinance of the county. 


History: 1953 Comp., § 55-14-5, enacted ES Laws . ANNOTATIONS. 
sip hg Am. Jur. 2d, A.L.R. and C.J.S. references. — aay 


Jur. 2d Zoning hal Planning §§ Ut 169. 
101 C.J.S. Zoning § 5. 
67-13-6. Board powers; delegation allowed. 


All powers, rights, privileges and duties vested in or imposed upon county commissioners shall 
be exercised and performed by the board; provided, that the exercise of any and all executive; ad- 
ministrative and ministerial powers may be, by the board, delegated and redelegated to officers 
and employees of the county. 


History: 1953 Comp., § 55-14-6, enacted by Laws 
1973, ch. 17, § 6. 7 


67-13-7. Decision of board final. 


The action and decision of the board as to all matters passed upon it in n relation to any ation, 
matter or thing provided herein shall be final. Nie 


History: 1953 Comp., § 55-14-7, aaa abe Laws 
1973, ch. 17, § 7. 
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67-13-8 SCENIC HIGHWAY ZONING 67-13-11 


67-13-8. Administrative powers of board. 


The board may make and pass resolutions, regulations, ordinances and, orders not repugnant 
to the provisions of the Scenic Highway Zoning Act, [67-13-1 NMSA 1978], necessary or proper,for 
the government and management of the affairs of a scenic highway zone, for the execution of the 
powers vested in the board and for carrying into effect the provisions of the Scenic Highway Zon- 
ing Act. 


History: 1953 Goring 18 55-14. 8, enacted by Laws 
1973, ch. 17, § 8. 


67-13-9. Zoning authority. 


A. For the purpose of promoting the health, safety and the general welfare, and for the purpose of 
historic preservation, a county commission is a scenic highway zoning authority, with all of the pow- 
ers provided for a municipal zoning authority under Sections 3-21-1 through 3-21-26 NMSA 1978 of 
the Municipal Code as modified by the provisions of the Scenic Highway Zoning Act [67-13-1 NMSA 
1978], which provisions shall control, within a scenic highway zone and may through its ordinance 
power regulate the reasonable location and use of buildings, structures and real property. 

B. The scenic highway regulations and restrictions must be in accordance with a comprehen- 
sive plan and be designed to achieve the purposes stated in Subsection A of this section, and en- 
courage the most appropriate use of real property within the area of a scenic highway zone. 


History: 1953 Comp., § 55-14-9, enacted by Laws 
1973, ch. 17, § 9. 


67-13-10. Zoning; regulations and restrictions; public hearings 
required; notice. 


A. Acounty, within its jurisdiction, shall provide for the manner in which scenic highway zoning reg- 
ulations and restrictions are determined, established, enforced; amended, supplemented and repealed. 

B. No proposed scenic highway zoning regulation or restriction shall become effective, be 
amended, supplemented or repealed until after a public hearing at which all parties in interest 
and citizens shall have an opportunity to be heard. Bilingual notice of the date, time and place of 
the public hearing shall be published for two.consecutive weeks at least fifteen days prior to the 
date of the hearing, in a newspaper of general circulation within the respective county. The notice 
shall contain, in addition to the date, time and place of the hearing, the title of the ordinance, a 
summary of its contents and a statement as to the time and place where copies of the ordinance 
may be obtained and where a display of zoning maps may be studied. 

C. Whenever a change in zoning is proposed, notice of the public hearing on the ordinance shall 
be published as required by the preceding subsection and in addition, notice of the public hearing 
shall be mailed by certified mail, return receipt requested, to the owners, as shown by the records 
of the county assessor, of lands or lots within the area proposed to be changed and which ‘are 
within three hundred feet, excluding right-of-way, of the area proposed tobe changed. 

D. If any owner of real property included in the area proposed for a change in zoning, protests 
in writing the proposed change; the proposed change in zoning will not become effective unless the 
change is approved by the unanimous vote of the entire board of county commissioners. 


History: 1953 Comp., § 55-14-10, enacted by Laws 
1973, ch. 17,810. . 


67-13-11. Appeals; grounds; stay of proceedings. 


A. The board shall provide, by resolution, the procedure to be followed i in considering appeals 
allowed by this séction. A record shall be made of all proceedings. 
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67-13-12 HIGHWAYS 67-13-13 


B. Any aggrieved person or any public body affected by a decision of an administrative officer, 
in the enforcement of the Scenic Highway Zoning Act [67-13-1 NMSA 1978], or any ordinance, 
resolution, rule or regulation adopted pursuant to these sections may appeal to the board. An ap- 
peal shall stay all proceedings in furtherance of the action appealed unless the officer from whom 
the appeal is taken certifies that by reason of facts stated in ‘the certificate, a stay would cause 
imminent peril of life or property. Upon certification, the proceedings shall not be stayed except. by 
order of the board. 

C. When an appeal alleges that there is an error in any order, requirement, decision or de- 
termination by an administrative official or any board in the enforcement of the Scenic Highway 
Zoning Act or any ordinance, resolution, rule or regulation adopted pursuant to these sections, the 
board, by a majority vote of the quorum present, may: 

(1) authorize, in appropriate cases and subject to appropriate conditions and safeguards, 
special exceptions to the terms of the zoning ordinance or resolution: 
(a) which are not contrary to the public interest; 
(b)' where, owing to special conditions, a literal enforcement of the zoning ordinance 
will result in unnecessary hardship; and 
(c) so that the spirit of the zoning ordinance is observed and substantial justice done; or 
(2) in conformity with the Scenic Highway Zoning Act: 
(a) reverse any order, requirement, decision or determination of an administrative 
official; | | 
(b) decide in favor of the appellant; or 
(c) make any change in any order, requirement, decision or determination of an ad- 
ministrative official. 


History: 1953 Comp., § 55-14-11, enacted by Laws 
1973, ch. 17, § 11. 


67-13-12. Zoning; petition for review; restraining order. 


A.. A person aggrieved by a decision of the board may appeal to the district fists hint to 
the provisions of Section 39-3-1.1 NMSA 1978. 

B...The appeal shall not stay the decision appealed from, but the.court. may, on ERBEEAARDS 
grant a restraining order. 


History: 1958 Comp., § 55-14-12, enacted by Laws The 1998 amendment, effective September 1, 1998, 


1973, ch. 17, § 12; 1998, ch. 55, § 82; 1999, ch. 265, § 83. deleted "; time. limit" from the section heading, and re- 
The 1999 amendment, effective July 1, 1999, substi- wrote Subsection A. 

tuted "Section 39-3-1.1" for "Section 12-8A-1" in Subsec- 

tion A. 


67-13-13. Zoning enforcement. 


A. The Scenic Highway Zoning Act [67-13-1 NMSA 1978], and any ordinance adopted pursu- 
ant to it, shall be enforced by the board in the same manner as municipal ordinances are satopiet 
under Sections 3-21-8 through 3-21-11 NMSA 1978 of the Municipal Code. 

B. In addition, if any building or structure is erected, constructed, reconstructed, altered: ex- 
tensively repaired or converted, or any structure, building or real property is used in violation of 
the Scenic Highway Zoning Act, or any ordinance adopted pursuant thereto, the board pay insti- 
tute any appropriate action or proceedings to: 

(1) prevent such unlawful erection, construction, seated alteration, extensive re- 
pair, conversion or use; 

(2) restrain, correct or abate the violation; 

(3) prevent the occupancy of such building, structure or real property; or 

(4) prevent any illegal act, conduct, business or use in or about such premises. 
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67-13-14 SCENIC HIGHWAY ZONING 67-13-16 


C. The ordinances, rules and regulations, together with any officially adopted zoning map of 
the scenic highway zone, shall be filed in the office of the county clerk and shall be made available 
for examination by any citizen. 


History: 1953 Comp., § 55-14-18, enacted by Laws 
1973, ch. 17, § 13. 


67-13-14. Conflicts between zoning regulations and other laws. 


If any other statute or regulation or any local ordinance of any county or municipality is ap- 
plicable to any premises within the boundaries of the scenic highway zone, the provisions of the 
existing statute, regulation or local ordinance shall govern within the geographical boundaries 
of the county or municipality. If any other statute or regulation or any local county or municipal 
ordinance is applicable to any real property within the boundaries of the scenic highway zone, the 
provisions shall govern which require: 

A. the lower height of buildings or a lessor number of stories; 

B. the greater percentage of land to be left unoccupied; 

C. the greater size of open space or use not requiring a structure or building; or 

D. higher standards for scenic and historic values. 


History: 1958 Comp., § 55-14-14, enacted by Laws 
1978, ch. 17, § 14, 


67-13-15. Authority to contract. 


A board may contract for staff assistance and the service of another body, if the other body 
is a: 

A. state agency; 

B. federal agency; or 

C. planning or zoning commission ie a county or municipality within the boundaries of the 
scenic highway zone. 


History: 1953 Comp., § 55-14-15, enacted by Laws 
1978, ch. 17, § 15. 


67-13-16. Application of act. 


Nothing in the Scenie Highway Zoning Act [67-13-1 NMSA 1978] shall be construed to dero- 
gate from any powers of the state transportation commission under the Highway Beautification 
Act [67-12-1 NMSA 1978] or the powers of the commission relating to the’construction, repair 
or maintenance of highways or to require any act or omission on the part of the commission 
that is inconsistent with federal or state laws, regulations or policies. Nothing in the Scenic 
Highway Zoning Act shall be construed so as to affect or limit in any way any nonconforming 
use in existence on the effective date of ete Scenic Highway Zoning Act or any ordinance ad- 
opted pursuant thereto. 


History: 1953 Comp., § 55-14-16, enacted by Laws highway commission"; and substituted "affect" for "effect" 


1973, ch. 17, § 16; 2003, ch. 142, § 88. in the last sentence. 
The 2003 amendment, effective July 1, 2003, sub- Severability clauses. — Lawa 1973, ch. 17, § 17, pro- 
stituted "state transportation commission" for "state vides for the severability of the act if any part or applica- 


tion thereof is held invalid. 


841 
© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


a. bee ee eee ee 


67-14-1 .) HIGHWAYS » 67-14-83 


ARTICLE 14: 
Federal Exemptions from Remove of Sisiis , 
on Federal-Aid Highways 
Sec. Sec, 


67-14-1. Declaration of policy, 67-14-3, Exemption procedures. 
67-14-2. Definitions. 7: 


67-14-1. Declaration of policy. 


__ Notwithstanding any other provision of law, the state of New Mexico hereby finds.and declares 
that.the removal of certain directional signs, displays and devices, in certain specified areas, law- 
fully erected under state law in force at the time of their erection, which do not conform to,the 
requirements of Subsection (c) of 23 U.S.C, 181, which provide directional information about goods 
and services in the interest of the traveling public, and which were in existence on May 6, 1a76, 
may work a substantial economic hardship in such defined areas. ro 


History: 1953 Comp., § 55-7-7,.1, enacted by eee | Law reviews. — For note, "The State and Federal 
1977, ch. 66, § 1. Quandary Over Billboard Controls," see 19 Nat. Re- 
sources J, 711 (1979). pray ee 


67-14-2, Definitions. 


As used in this act [67-14-1 to 67-14-83 NMSA 1978], "motorist services directional signs" means 
signs giving directional information about goods and services'in the interest of the traveling pub- 
lic, including but not limited to: 

A. places of public lodging; 

B. places where food is served to the public on a regular basis; ; 

C. places where automotive fuel or emergency automotive repair services, ee truck 
stops, are regularly available to the public; 

D. educational institutions; 

E. places of religious worship; rei-G vaca PERO 

F. public or private recreation areas, including campgrounds, resorts and attractions, natural 
wonders, wildlife and waterfowl refuges and nature trails; 

G. plays, concerts and fairs; 

H. antique shops and curio shops; and 

I, agricultural products in a natural state; including vegetables and fruit. 


i pegen 1958 Comp., § 55+7-7, 2, enacted by eer 
1977, ch. 66, § 2. 


67-14-3. Exemption procedures, | 


The state transportation commission, upon receipt of a declaration, petition, resolution, certi- 
fied copy of an ordinance or other clear direction from a board of county commissioners or govern- 
‘ing body of a municipality, provided that such resolution is not in conflict with an existing statute 
or ordinance, that removal of motorist services directional signs would*cause an economic hard- 
ship in a defined area, shall forward such declaration, resolution or finding to the secretary for 
inclusion as a defined hardship area qualifying for exemption pursuant to 23 U.S.C. 131(0). Any 
such declaration or resolution submitted to the state transportation commission shall further 
find that such motorist services directional signs provide directional information about goods 
and services in the interest of the traveling public and shall request the retention in such speci- 
fied areas by the state of such directional motorist services signs as defined in Sections 67-14-1 
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through 67-14-3 NMSA 1978. The state transportation commission shall thereupon comply with 
all regulations issued by the federal highway administration necessary for application for the ex- 
emption provided in 23 U.S.C. 131(0), provided such motorist services directional signs were law- 
fully erected under state law at the time of their erection and were'in existence on May 5, 1976. 
Any costs incurred by the state transportation commission in complying with the requirements 
of this section may be passed on to the appropriate since pape or the owners of the signs seeking 
exemption. 


History: 1953 Comp., § 55-7-7.3, enacted by Laws certain requests by the state to retain‘directional signs, 
1977, ch. 66, § 3; 2003, ch. 142,.8 89. displays, etc.,:in existence on the date of enactment of the 

The 2003 amendment, effective July 1, 2003, sub- subsection (May 5, 1976) when the state demonstrates 
stituted "state transportation commission" for "state that such signs are in the public interest and their re- 
highway commission"; and substituted "Sections 67-14-1 moval would work economic hardship in their defined 
through 67-14-3 NMSA 1978" for "this act". area. See also 67-14-1 NMSA 1978. 


Compiler's notes. — Subsection 23 U.S. C. 131(0), pro- 
vides that the secretary of transportation may approve 


ARTICLE 15 
Clean Highways 
Sec. Sec. 
67-15-1. Short title. 67-15-4. State highway department; additional powers. 


67-15-2, Purpose of act; legislative findings. 
67-15-3. State highway department; enforcement and 
administration duties, 


This act [67-15-1 to 67-15-4 NMSA 1978] may be:cited as the "Clean Highways Act." - 


History: 1953 Comp., § 55-11A-1, enacted by Laws ANNOTATIONS 


IVT eB ate Am. Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 
ity of highway user for injuries resulting from failure to 
remove or protect against material spilled from vehicle 
onto public street or highway, 34 A.L.R.4th 520, 


67-15-2. Purpose of act; legislative findings. 


A. The purpose of the Clean Highways Act [67-15-1 NMSA 1978] is to accomplish litter control 
throughout this state by delegating to the state highway department, and providing funds there- 
for, the authority to conduct a permanent and continuous program to control and remove litter 
from the roads and highways of this state to the maximum extent possible. 

B. The legislature finds that the rapid population growth of New Mexico, the ever-increasing 
mobility of its people and the large number of annual visitors using the public roads and highways 
of this state have created a litter problem of major proportions along the roads and highways, 
constituting a hazard to the safety and health of the citizens of this state and constituting a blight 
upon the natural beauty of this land. 

C. The legislature further finds that there is urgent need to initiate and carry out some form of 
effective litter control that in its implementation does not place excessive burdens upon the con- 
sumers or businesses of this state, 


History: 1953 Comp., § 55-11A-2, enacted by Laws ANNOTATIONS 


Ls Oe is Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways, Streets and Bridges §§ 74, 87, 113. 
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67-15-3. State highway dapertiea enforcement and administration 
duties. 


The state high eer, department shall: 

A.,-establish within the department an office a ahead litter control, Such office shall be 
charged with the administration and enforcement of the Clean Highways Act [67-15-1 NMSA 
1978] and shall supervise designated personnel within each of the highway district offices who 
shall implement litter control programs within that district; and 

B. institute through the office of highway litter control.a continuous and aggressive litter con- 
trol program on the roads and highways of this state which shall include: 

(1) the hiring of special litter removal crews composed of unemployed, underemployed 
and young persons to regularly police litter from the roads and highways of this state and the 
rights-of-way of such roads and highways; provided, that in employing such persons the de- 
partment shall give strong consideration to the unemployed and underemployed levels in each 
highway district; 

(2) initiate and supervise litter removal and collection programs by civic groups, youth 
organizations and summer vacation students and to provide a method of reimbursement to such 
groups and persons based on the number of pounds of such litter removed from the roads and 
highways, and to assist such removal whenever possible by the use of available highway depart- 
ment vehicles; 

(3) the design and installation of appropriate signs along the roads and highways urging 
the traveling public to observe proper litter control; 

(4) the design and furnishing of litter control bags forthe traveling public boarinis a tetas 
wide litter symbol and a statement of the penalties provided by law for littering; such bags to be 
distributed at rest stops, ports of entry and other suitable places where the traveling public has 
access; and 

(5) the providing of additional litter control receptacles at iierontiate places along the 
roads and highways of this state'and for the regular and periodic removal and collection of litter 
from such receptacles. 


History: 1953 Comp., § 55-11A-3, enacted by Laws ANNOTATIONS 


1977, ch. 271 ‘ 
the “23 Am. Jur, 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Highways, Streets and Bridges 8§ 74, 87, 113. 


67-15-4. State highway department; additional powers, 


The state highway department may: 

A. enter into agreements with counties, municipalities and communities of this Mate and 
provide a program of grants on a matching basis to carry out appropriate litter control programs 
along state highways within such county, municipality or community; and 

B. adopt rules and regulations necessary vo carry out the provisions of the Clean High- 
ways Act [67-15-1 NMSA 1978]. 


History: 1953 Comp. + § 55-11A-4, enacted by Laws 
1977, ch. 271, § 4. 


° e e 
Litter Control and Beautification 
Sec. Sec. F 
67-16-1. Short title. 67-16-5. Clean and beautiful program coordinator. 
67-16-2. Legislative findings; purpose; intent. 67-16-6. Rules and regulations. 
67-16-3. Definitions. 67-16-7. Measurement and evaluation. 
67-16-4. New Mexico clean and beautiful advisory com- 67-16-8. Contracting with other agencies. 
mittee. 
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Sec... fi mail Sec. © 

67-16-9. Repealed. 67-16-12. Further duties of department, ' 

67-16-10. Repealed. 67-16-13. Repealed, 

67-16-11. Responsibility for removal of litter from at “67-16-14. ‘Litter control and beautification fund; created; 
tacles. beautification fee. 


67-16-1. Short title. © | 
Chapter 67, Article 16 NMSA 1978 may be cited as the "Litter Control and Beautification Act”. 


History: Laws 1985, ch. 23, § 1; 2020, ch. 33, (nie The 2020 amendment, effective May 20, 2020, changed 
a "This act" to."Chapter 67, Article 16 NMSA 1978". 


67-16-2. Legislative findings; purpose; intent. 


A. The legislature finds that the proliferation and accumulation of litter discarded throughout the 
state constitutes a public nuisance and damages the economy of the state by making it less attrac- 
tive to tourists and newcomers. There is a need to anticipate, plan for and accomplish effective litter 
control through a state-coordinated plan of education, control, prevention, recycling and elimination. 

B. The purpose of the Litter Control and Beautification Act is to accomplish litter control by 
vesting in the department authority to eliminate litter from the state to the maximum practical 
extent. The department shall aid in establishing a statewide keep America beautiful program. The 
department shall cooperate with cities, counties and other departments of state government in 
developing a statewide litter and solid waste reduction program. 

C. The Litter Control and Beautification Act is intended to add to and coordinate existing litter 
control and paaaaye efforts, peReet as ppecihreuy stated in that act. 


History: Lage 1985, oe 28, § 2; 1989, ch. 10, § 1; The 1989 Ementmeae effective June 16, 1989, substi- 
2020, ch. 33,§2. © tuted "damages" for "may damage" and inserted ' 'recycling" 

The 2020 amendment, effective May 20, 2020, in 1 Sub- in the first sentence in Subsection.A, and made minor sty- 
section B, after "keep America beautiful’, deleted "system", listic changes in Subsection B. - 


67-16-3. Definitions. 


. As,used. in the Litter Control and Beautification fact 

A. "keep America beautiful program" means.a compsphensivs program to end littering, im- 
prove recycling and beautify American communities; 

B..."committee" means the New Mexico clean and beautiful advisory committee; 

C. "department" means the tourism department; 

D. "litter" means weeds, graffiti and all waste material, including aieach hla packages or con- 
tainers, but not including the waste of the primary processes of mining, logging, sawmilling or 
farming; 

E. “New Mexico clean and beautiful program" means the atalewide keep America beautiful 
program established by the denariment to carry out the purposes of the Litter:Control and Beau- 
tification Act; f 
_ F. "person" means an individual, corporation, partnership, sascerattih firm, receiver, guardian, 
trustee, executor, administrator, fiduciary, or representative or group of individuals or entities of 
any kind; 

G. "public place" means an area that is used or held out for use by the public, whether owned 
or operated by public or private interests; 

H. "recycling" means the collection, separation or processing and pabhirn to the economic main- 
stream of raw materials or products that would otherwise become solid waste; and 

I. "tourism region" means,one of the following: _. 

(1) the central region consisting of Bernalillo, Sandoval, Tamidnico and Valencia counties; 
(2) the north-central region consisting of Los Alamos, Rio Arriba, Santa Fe and Taos counties; 
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(8) the northeast region consisting of Colfax, Guadalupe, Harding, Mora, Quay, San Miguel 
and Union counties; 

(4) the northwest region consisting of Cibola, McKinley and San Juan counties; 

(5) the southeast region consisting of Chaves, Curry, De Baca, Eddy, Lea, Lincoln, Otero 
and Roosevelt counties; and 

(6) the southwest region consisting of Catron, Dona Ana, Grant, Hidalgo, Luna, Sierra and 
Socorro counties. 


History: Laws 1985, ch. 23, § 3; 1989, ch. 10, § 2; The 2017 amendment, effective July 1, 2017, defined 


1993, ch. 275, § 1; 2001, ch. 140, § 1; 2017, ch. 30, § 1; "committee" and "regional tourism district" for purposes 
2020, ch. 338, § 3. of the Litter Control and Beautification Act, and removed 
The 2020 amendment, effective May 20, 2020, revised the definition of "council" from the act; in Subsection C, 
the definition of "keep America beautiful program", re- deleted ‘council’ means the litter control council" and 
moved the definition of "keep New Mexico beautiful, in- added the definition of "committee"; and added Subsec- 
corporated", added the definition of "New Mexico clean tion I, 
and beautiful program", and changed "regional tourism ‘The 2001 amendment, effective April 2, 2001, substi- 
district" to "tourism region" as used in the Litter Control tuted "tourism department" for "state highway and trans- 
and Beautification Act; in Subsection A, after "America portation department” in Subsection D. 
beautiful", deleted "system" and added "program", after The 1993 amendment, effective June 18, 1993, -in- 
"comprehensive program to", deleted "improve waste han- serted "weeds, graffiti and" in Subsection EH. 
dling practices and the control of litter" and added "end The 1989 amendment, effective June 16, 1989, in- 
littering, improve recycling and beautify American com- serted " 'system' in Subsection A, inserted " ', incorpo- 
munities"; deleted Subsection B, which defined "keep New rated" in Subsection B, and "and transportation" in Sub- 
Mexico beautiful, incorporated", and redesignated former section D, and rewrote Subsection H, which read: "'sold or 
Subsections C through E as Subsections B through D, re- manufactured within the state’ or 'sales of the business 
spectively; added a new Subsection E; and in Subsection within the state' means all sales by retailers engaged in 
I, deleted "regional tourism district" and added "tourism business within the state and all sales of products for use 
region", and redesignated former Paragraphs I(a) through and consumption within the state in the case of manufac- 
I(f) as Paragraphs I(1) through I(6). turers and wholesalers". 


67-16-4. New Mexico clean and beautiful advisory committee. 


A. The "New Mexico clean and beautiful advisory committee" is created, consisting of seven 
to eleven members appointed by the tourism commission. No two members shall be residents 
of the same county. The tourism commission shall appoint members to the committee who are 
knowledgeable in the areas of beautification, blight reduction, litter eradication, waste diversion 
and modification of human behavior patterns; provided that no member shall be an employee of 
the state. One member of the committee shall be appointed from each of the six tourism regions, 
and one to five members shall be appointed from the state at large; provided that at least two of 
the members shall have experience in tourism, economic development, community beautification, 
sustainable materials management or recycling initiatives. 

B. The committee shall select a person from its membership to serve as chair, and the commit- 
tee shall meet at least quarterly to conduct its business. 

C. Notwithstanding the provisions of the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 
1978], the members of the committee shall not receive any compensation, perquisite or allowance 
in connection with their duties. 


History: Laws 1985, ch. 23, § 4; 1989, ch. 10, § 3; two members shall be affiliates in good standing of keep 


1991, ch. 21, § 40; repealed and reenacted by Laws America beautiful". 
2017, ch. 30, § 2; 2020, ch, 33, § 4. The 1991 amendment, effective March 27, 1991, de- 
Repeals and reenactments. — Laws 2017, ch. 30, § 2 leted "economic development and" preceding "tourism" in 
repealed former 67-16-4 NMSA 1978 and enacted a new the first sentence of the final paragraph. 
section, effective July 1, 2017. The 1989 amendment, effective June 16, 1989, in ddhia 
The 2020 amendment, effective May 20, 2020, changed undesignated introductory paragraph added the present 
the composition of the New Mexico clean and beautiful first sentence and substituted "the members of the coun- 
advisory committee; and in Subsection A, after "consist- cil" for "a thirty-member ‘litter control council' " in the 
ing of", deleted "eleven" and added "seven to eleven", after second sentence, inserted "incorporated" in Subsection 
“appointed from each of the six", deleted "regional tourism A, inserted "system" in Subsections B and V, made minor 
districts" and added "tourism regions", after the next oc- stylistic changes in Subsections D and §S, substituted "gro- 
currence of "and", deleted "five members" and added "one cers" for "food dealers" in Subsection I, inserted "liquor" 
to five members", after "community beautification", added in Subsection K, substituted "retail" for "retailers" in Sub- 
"sustainable materials management", and after "recy- section O, inserted "New Mexico" in Subsection P, inserted 
cling initiatives", deleted "provided further that at least "association" in Subsection T, added Subsections X and Y, 
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and substituted all of the language of the first sentence of and transportation and the chief highway administrator 
the last undesignated paragraph following "secretaries of" or their designees, shall serve". 
for "natural resources, economic development and tourism 


67-16-5. Clean and beautiful program coordinator. 


The department shall designate a clean and beautiful program coordinator to coordinate the 
activities of the New Mexico clean and beautiful program and the committee. 


History: Laws 1985, ch. 23, § 5; 2017, ch. 30, § 3; "clean and beautiful program", and after "activities of 
2020, ch. 33, § 5. the", added "New Mexico clean and beautiful program and 
The 2020 amendment, effective May 20, 2020, the", 
changed "litter control coordinator" to "clean and beauti- The 2017 amendment, effective July 1, 2017, after 
ful program coordinator"; in the section heading, deleted "activities of the", deleted "council within three months 
"Litter control" and added "Clean and beautiful program"; after the effective date of the Litter Control and Beautifi- 
after "department shall", deleted "appoint" and added cation Act" and added "committee". 


"designate", after "a" , deleted "litter control" and added 


67-16-6. Rules and regulations. 


In addition to its other powers and duties, the department shall adopt rules and regulations 
necessary to carry out the provisions of the Litter Control and Beautification Act pursuant to the 
State Rules Act [14-4-1 NMSA 1978]. 


History: Laws 1985, ch. 23, § 6. 


67-16-7. Measurement and evaluation. 


The committee shall document and report on an annual basis the effectiveness and impact of 
department-sponsored litter control and beautification programs through the following: 

A. report on all projects and activities funded by the department through allocations from the 
litter control and beautification fund. The community appearance index technique shall be a part 
of this report in communities where appropriate and available; and 

B. investigate and report on the feasibility, appropriateness. and cost of a statewide community 
appearance index or other technique for the evaluation of highway litter. 


History: 1978 Comp., § 67-16-7, enacted by Laws The 2017 amendment, effective July 1, 2017, re- 
1989, ch. 10, § 4; 2017, ch. 30, § 4; 2020, ch. 33, § 6. vised certain duties of the New Mexico clean and beauti- 

Repeals and reenactments, — Laws 1989, ch. 10, § 4 ful advisory committee; in the introductory clause, after 
repealed former 67-16-7 NMSA 1978, as enacted by Laws "The", deleted, "department" and added "committee", and 
1988, ch. 28, § 7, relating to collection and survey of litter, after "impact of", deleted "council-sponsored" and added 
and enacted a new section, effective June 16, 1989. : "department-sponsored"; in Subsection A, after "funded 

The 2020 amendment, effective May 20, 2020, revised by the", deleted "council" and added. "department", after 
certain New Mexico clean and beautiful advisory commit- "The", deleted "photometric" and added "community ap- 
tee reporting requirements; and in Subsection A, deleted pearance"; deleted former Subsection B, which related to 
“evaluate and", after "report on all", deleted "governmen- litter receptacles placed on state property, and redesig- 
tal entities and keep New Mexico beautiful, incorporated", nated former Subsection C as Subsection B; and in Sub- 
and after "department", added "through allocations from section B, after "statewide", deleted "photometric" and 
the litter control and beautification fund". added "community appearance". 


67-16-8. Contracting with other agencies. 


The department shall have authority to contract with other state and local government agencies 
for services and personnel reasonably necessary to carry out the provisions of the Litter Control 
and Beautification Act [67-16-1 NMSA 1978]. 


History: Laws 1985, ch. 23, § 8; 1989, ch. 10, § 5; * Compiler's notes. — Laws 1985, ch. 23, § 17, which 
2001, ch. 140, § 2. had provided for the repeal of Chapter 67, Article 16 

The.2001 amendment, effective April 2, 2001, deleted NMSA. 1978 effective July 1, 1989, was repealed by Laws 
"having law enforcement powers. ' following "local govern- 1989, ch. 10, § 7, effective June 16, 1989. 


ment agencies", 

The 1989 amendment, effective June 16, 1989, substi- 
tuted the present catchline for "Enforcement" and added 
"The" at the beginning of the section. 
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67-16-9. Repealed. 


Repeals. — Laws 2020, ch. 33, § 8 seiphied 67- 16- 9 provisions of former section, see the 2019 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1985, ch, 23, § 9, relating NMOneSource.com. 
to litter receptacles placement, effective May 20, 2020, For . 


67-16-10. Repealed. ° 


Repeals. — Laws 2017, ch. 30, § 6 repealed 67-16-10 of fortier pany see the 2016 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1985, ch. 23, § 10, re- Souree;com, ' 
lating to litter bags, effective July 1, 2017. For provisions 


67-16-11.. Responsibility for removal of litter from receptacles. b i 


The responsibility for removal of litter from receptacles placed at parks, beaches, campgrounds, 
trailer parks and other public places shall remain upon those state and local agencies now per- 
forming litter removal services. The removal of litter on private property used ~ the public shall 
remain the duty of the owner or operator of the private property. | . ¥ 


History: Laws 1985, ch, 28, § 11. NMSA 1978 effective July 1, 1989, was repealed by Laws 
Compiler's, notes. —. Laws 1985, ‘ch. 28, § 17, which 1989, ch. 10,§ 7, effective June 16; 1989. 
had provided for the repeal of Chapter 67, Article 16 


67-16-12. Further duties of department. 


A. The department shall: 

(1) serve as the coordinating agency Houvet various industry and Wimiead organizations 
seeking to aid in the anti-litter effort; 

(2) Cooperets with all Tocal governments to accomplish coordination of local anti-litter ef- 
forts; 

(3) encourage wSluRtary local anti-litter Ceiianits seeking: to wens thé attention of the 
public on programs to control and remove litter; 

(4) encourage voluntary recycling Deters and aid in pera nye programs and available 
markets for recycled materials; 

(5) apply for funds available from any ofa source for use in. the administration of on Lit- 
ter Control and Beautification Act; 

(6) adopt rules to enter into contracts for ialcing either direct or matching grants with 
other state agencies, cities or counties or with an Indian nation, tribe or pueblo government for the 
purpose of promoting local keep America beautiful programs; and... 

(7) aid in the adoption and enforcement of model anti-litter statites and ordinances: ind 
improve state and local litter control programs. 

B... The department shall also allocate funds appropriated to it, from the litter control and beau- 
tification fund for the following areas: 

(1) operating expenses directly related to the neriaiataalttor of the abit eae! including: 

(a) research, development and implementation of a statewide evaluation system; 

(b) professional services provider to the state by representatives of the national keep 
America beautiful program; and 

(c) the promotion of and encouragement of voluntary SHPED ES efforts for all recy- 
clable items; 

(2) purchase of litter bags and receptacles and to conduct. a public awareness and media 
campaign to include brochures, literature and educational materials, production of public service 
announcements and other expenses relating to public relations; 

(3) .at least fifty percent. of the fees received in a year to local governments or Indian na- 
tion, tribe or pueblo governments to establish and help continue local keep America beautiful 
programs and youth employment programs to aid in litter control, recycling and beautification 
projects; fyeromae 
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(4) no more than fifteen percent of the fees received in a year for operating expenses for 
the New Mexico clean and beautiful program; and 

(5) no more than ten percent of fees received in a year to a clearinghouse for nonprofit 
organizations’ beautification and related educational programs. 


History: Laws 1985, ch. 23, § 12; 1989, ch. 10, § 6; projects", and deleted former Paragraphs B(4) and B(5) 
1993, ch. 275, § 2; 2001, ch. 140, § 5; 2017, ch. 30, § 5; and added new Paragraphs B(4) and B(5). 


2020, ch. 33, § 7. The 2017 amendment, effective July 1, 2017, in Subsec- 
The 2020 amendment, effective May 20, 2020, revised tion B, Paragraph B(1), replaced "council" with "committee". 
certain tourism department duties related to the alloca- The 2001 amendment, effective April 2, 2001, substi- 
tion of funds appropriated to it from the litter control and tuted "appropriated to it from the litter control and beau- 
beautification fund; in Subsection A, Paragraph A(6), after tification fund" for "generated by the Litter Control and 
"keep America beautiful", deleted "system"; in Subsection Beautification Act in Subsection B". 
B, Paragraph B(1), in the introductory clause, deleted "no The 1993 amendment, effective June 18, 19938, sub- 
more than fifteen percent of the fees received in a year stituted "cities, counties or Indian nation, tribe or pueblo 
for", in Subparagraph B(1)(b), after "representatives of", government" for "cities or counties" in Subsection A(6). 
deleted "keep America beautiful, incorporated" and added The 1989 amendment, effective June 16, 1989, sub- 
"the national keep America beautiful program", in Sub- stituted "system programs" for "systems program" in 
paragraph B(1)(c), after "encouragement", deleted "pri- Subsection A(6); redesignated former Subsection A(8) as 
vate" and added "voluntary", in Paragraph B(2), deleted present Subsection B, made minor stylistic changes in the 
"no more than twenty percent of the fees received in a year introductory paragraphs of Subsection B, substituted all 
to", in Paragraph B(3), deleted "no more than fifty percent of the language of Subsection B(1) beginning with "operat- 
of the fees received in a year" and added "at least fifty ing expenses" for "associated operating expenses", added 
percent of the fees received in a year", after "local govern- all of the language of Subsection B(2) following "recepta- 
ments", added "or Indian nation, tribe or pueblo govern- cles", inserted "system" in Subsection B(3), in Subsection 
ments", after "keep America beautiful", deleted "system", B(4) substituted "sixty" for "fifty" and inserted "and beau- 
and after "programs", added "and youth employment pro- tification", and inserted "incorporated" in Subsection B(5), 


grams to aid in litter control, recycling and beautification 


67-16-13. Repealed. 


Repeals. — Laws 2001, ch. 140, § 7 repeals 67-16-13 for expenses incurred in implementing the Litter Control 
NMSA 1978, as enacted by Laws 1985, ch. 28, § 18, regard- and Beautification Act, effective April 2, 2001. For provi- 
ing the reimbursement of the transportation department sions of former section, see 1997 Replacement Pamphlet. 


67-16-14. Litter control and beautification fund; created; 
beautification fee. 


The "litter control and beautification fund" is created in the state treasury. The beautification 
fee of fifty cents ($.50) per registration year imposed pursuant to Section 66-6-6.2 NMSA 1978, 
collected from the registration fee of vehicles registered pursuant to Section 66-3-1 NMSA 1978 
or the Motor Transportation Act [65-1-1 NMSA 1978], shall be deposited in the fund. All income 
earned on the fund shall be credited to the fund. The fund is appropriated to the department for 
the purpose of carrying out the provisions of the Litter Control and Beautification Act [67-16-1 
NMSA 1978]. The money in the fund shall not revert at the end of any fiscal year. 


History: Laws 1985, ch. 23, § 14; 1993, ch. 275, § 3; Severability clauses. — Laws 1985, ch. 23, § 16 pro- 
2002, ch. 16, § 2. vides for the severability of the act if any part or applica- 
The 2002 amendment, effective March 4, 2002, re- tion thereof is held invalid. 
wrote the section heading, which read: "Beautification Compiler's notes. — Laws 1985, ch. 23, § 17, which 
Fees"; deleted the former first sentence of the section, all had provided for the repeal of Chapter 67, Article 16 
of whose provisions, except the creation of the litter con- NMSA 1978 effective July 1, 1989, was repealed by Laws 
trol and beautification fun, now appear in 66-6-6.2 NMSA 1989, ch. 10, § 7, effective June 16, 1989. 


1978; and added the present first sentence of the section. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "fifty cents ($.50)" for "thirty cents ($.30)" near the 
end of the first sentence. 
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CHAPTER 68 


Timber 


Art. 


1, Restrictionn a Regulations, 68-1-1 to 68-1-11 


2. Forest Conservation, 68-2-1 to 68-2-34 


3. Interstate Compact for the Prevention and Control of Vorest Fires, 68-3-1 
4, Forest and Watershed Restoration, 68- 4-1 to 68-4-6 


5. Prescribed Burning, 68-5-1 to 68-5-8 


ARTICLE 1 


Restrictions and Regulations 


Sec. 

68-1-1. Protection of growing timber; public policy, 

68-1-2. Logging operations; fire prevention; reserving 
young trees and seed trees; fire lines. 

68-1-2.1. Restriction. 

68-1-3. Violations; penalties. 

68-1-4. Repealed. : 


Sec. 

68-1-5. Timber subject to mortgage on February 1, 1939; 
partial exemption from cutting restrictions. 

68-1-6 to 68-1-9. Repealed. 

68-1-10. Recompiled. 

68-1-11. Wildland firefighters not subject to criminal 
liability. 


68-1-1. [Protection of growing timber; public policy.] © 


That the protection of srowing timber and young growth from fire hazard and the prevention of 
logging practices which will increase fire hazard and prevent the maintaining of favorable condi- 
tions of water flows are hereby declared to be a public policy of the state of New Mexico. 


History: Laws 1939, ch. 141, § 1; 1941 Comp., § 64- 
101; 1953 Comp., § 62-1-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For state fire marshal, see 59A- 
52-1 NMSA 1978 et seq. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 35A 
Am. Jur. 2d Fires §§ 1 to 4;52 Am. Jur. 2d Logs and Tim- 
ber § 61. 

Constitutionality of conservation or sore eoaras legis- 
lation, 13. A.L.R.2d 1095. 

Encroachment of trees, shrubbery, or other vegetation 
across boundary line, 65 A.L.R.4th 603. 


98 C.J.S, Woods and Forests §§ 3, 5, 7. 


Law reviews. — For note, "Forest Fire Protection on 
Public and Private Lands in New Mexico," see 4 Nat. Re- 
sources J. 374 (1964). 


68-1-2. Logging operations; fire prevention; reserving ahi ees and 
seed trees; fire lines. 


Any DExsCHL firm, nancoutiats' or corporation pail ne species from lands within:the 
state shall: 

A. take all reasonable precaution to prevent the starting of fires, and pponpeta suppress all 
fires that may-be started on timberlands before, during or after cutting; 

B. take all reasonable precaution in felling trees on the area being cut and to reserve uncut suf- 
ficient trees of seed-bearing size on the land being cut over to insure natural reforestation, as follows: 

C. reserve and leave uncut, in operations cutting logs for lumber and timber manufacturing 
purposes, all trees measuring twelve inches or less in diameter outside bark,.at.a point four and 
one-half feet from the ground an in addition, leave not less than two live wind firm seed trees per 
acre measuring seventeen inches or more in diameter outside bark, at a point four and one-half 
feet from the ground; provided that in operations removing trees twelve inches or less in diam- 
eter outside bark at a point four and one-half feet from the ground, for nonlumber manufacturing 
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68-1-2.1 TIMBER 68-1-3 


purposes, such as railroad ties, mine props, stulls, poles or wood for products manufactured from 
pulp, or any combination thereof, trees required to produce said items may be cut to a minimum 
diameter of five inches outside bark at a point four and one-half feet from the ground, but in such 
cuttings there shall be reserved and left uncut notless than four live, wind firm seed trees per acre 
measuring seventeen inches or more in diameter outside bark, at a point four and one-half feet 
from the ground; provided, further, however, that in the event that no live, wind firm trees measur- 
ing seventeen inches or more in diameter outside bark at a point four and one-half feet from the 
ground exist on said area at the time of cutting, then the largest live, wind firm trees available on 
said area shall be left for seed trees in the number prescribed above for operations cutting logs 
for lumber and timber manufacturing purposes and for operations removing trees twelve inches 
or less in diameter for nonlumber manufacturing purposes respectively; provided, however, on 
spruce-type areas or mixed spruce and fir-type areas, an adequate stand of young growth shall 
be reserved and left uncut or, if such young growth is not present, there shall be reserved and left 
uncut not less than five percent of the coniferous trees, a substantial portion of which shall be of 
seed-bearing size; such trees may be reserved in long corners of creeks, across valleys, along ridges 
or natural firebreaks or in isolated settings of timber; 

D. construct fire lines by piling and burning slash on a strip fifty feet wide on each side of main 
hauling roads. 


History: Laws 1939, ch. 141, § 2;1941 Comp., § 64- Am. Jur, 2d, A.L.R. and C.J.S. references, — 35A 


102; 1953 Comp., § 62-1-2; Laws 1961, ch. 221, § 1. Am. Jur. 2d Fires § 1; 52 Am. Jur. 2d Logs and Timber § 61, 
Cross references. — For penalty for setting fires on Regulations: right of municipality or other public au- 
state lands, see 19-6-1 NMSA 1978. , thority to enforce zoning or fire limit regulations as af- 
fected by its previous conduct in permitting or encourag- 

ANNOTATIONS ing violation thereof, 119 A.L.R. 1509. 


_ Reforestation: constitutionality of reforestation or for- 


Manuf; f pulp from timb ith : 
anufacture of pulp from tha hes ay ait ést conservation legislation, 13 A.L.R.2d 1095, 


private or state lands comes within proviso of this 


section. 1947-48 Op. Att'y Gen. No. 47-5078. Measurement of standing timber, 72 A.L.R.2d 727. 
Lkw ceviews. Por note, lpG fest hire Protection GA Liability for spread of fire intentionally set for legiti- 

Public and Private Lands in New Mexico," see 4 Nat. Re- mate purpose, 25 A.L.R.5th 391. 

sources J. 374 (1964): | 98 C.J.S, Woods and Forests §§ 3, 7. 


68-1-2.1. Restriction. 


Sections 68-1-1 and 68-1-2 NMSA 1978 (being Laws 1939, Chapter 141, Sections 1 and 2, as 
amended) shall apply only to logging operations and timber cutting pursuant to contracts or agree- 
ments entered into prior to January 1, 1979. 


History: Laws 1979, ch. 395, § 12. 


68-1-3. Violations; penalties. 


Any person, firm, association or corporation violating any of the provisions of Section 68-1-2 
NMSA 1978 shall be required by the secretary of natural resources to pay a civil penalty in an 
amount not to exceed two hundred dollars ($200). The secretary of natural resources may cause 
suit to be filed for the collection of this penalty upon the failure of the violator to remit the penalty 
assessed against him. Each violation shall be a separate offense. 


History: 1978 Comp., § 68-1-3, enacted by Laws Am, Jur, 2d, A.L.R. and C.J.S. references, — 35 Am. 


1981, ch. 298, § 1. Jur, 2d Fires §§ 5, 6: 
Compiler's notes. — Laws 1979, ch. 395, § 11, re- 98 C.J,S. Woods and Forests § 8. 


pealed former 68-1-3 NMSA 1978, relating to violations 
of timber laws. 


‘ ANNOTATIONS 


Law reviews. — For note, "Forest Fire Protection on 
Public and Private Lands in New Mexico," see 4 Nat. Re- 
sources J. 374 (1964). 


1 
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68-1-4 FOREST CONSERVATION 68-1-11 


68-1-4. Repealed. 


Repeals. — Laws 1979, ch. 395, § 11, repealed 68-1-4 
NMSA 1978, relating to the commissioner of public lands. 


68-1-5. [Timber subject to mortgage on February 1, 1939; partial 
exemption from cutting restrictions. ] 


That it is not the intention of this act [68-1-1, 68-1-2, 68-1-5 NMSA 1978] to abrogate any exist- 
ing mortgage or encumbrance upon timber, or contract for the sale, cutting or logging of timber, 
and it is therefore provided that any timber included in and described in a bona fide mortgage, 
encumbrance or contract entered into prior to February 1, 1939 shall be and the same is hereby 
exempted and excepted from all of the provisions of Section 2, Subparagraph C [68-1-2C NMSA 
1978], of this act for the term and duration of such mortgage or contract; provided that in any 
event no trees shall be harvested less than ten inches in diameter outside bark, at a point twelve 
inches above the ground. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 52 Am. 
Jur, 2d Logs and Timber § 7. 

Mortgage: right.of mortgagor or owner of equity of re- 
demption to cut timber, 57 A.L.R..451. 


History: Laws 1939, ch, 141, § 5; 1941 Comp., § 64- 
105; 1958 Comp,, § 62-1-5. ) 
Bracketed material. — The bracketed material was 

inserted by the compiler and is not part of the law. 


68-1-6 to 68-1-9. Repealed. 


Repeals. — Laws 1979, ch. 395, § 11, repealed 68-1-6 to 
68-1-9 NMSA 1978, relating to the transportation of logs 
by floating in streams. 


68-1-10. Recompiled. 


Recompilations. — Laws 1979, ch. 395, § 13, recom- 
piled former 68-1-10 NMSA 1978 as present 68-2-22 
NMSA 1978, 


68-1-11. Wildland firefighters not subject to criminal liability. 


Employees or agents of governmental entities who authorize volunteer firefighters not certi- 
fied according to national wildland firefighting standards to respond to wildland fires shall not be 
subject to criminal yan: solely for allowing those volunteer firefighters to engage in firefighting 
activities. 


History: Laws 2007, ch. 16, § 1. 

Effective dates, — Laws 2007, ch. 16 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


‘Cross references. — For the good samaritan law, see 
12-12-28 NMSA 1978. 
For voluntary fire wardens, see 30-32-1 NMSA 1978. 


ARTICLE 2 


Forest Conservation 


Sec. 

68-2-1. Short title. 

68-2-2. Acceptance of federal laws. 

68-2-3. State forester; compensation; seal; qualifications. 
68-2-4. Forestry division office; state forester in charge; ' 


executive officer. 


Sec. 


68-2-5. State forester; employment of personnel;. state 
fire chief; office clerk. 

68-2-6. Division to serve as contracting agency for state. 

68-2-7. Forest fire defined. 

68-2-8, Statewide responsibility for forest fire protection. 
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Sec. Sec. 

68-2-9. Penalty for obstruction. 68-2-22.1. Repealed. 

68-2-10. Administrative districts. 68-2-23.. Definitions. 

68-2-11. Contracts for protection of forest areas. 68-2-24, Forest land policy. 

68-2-12. Acquisition and disposition of land by division, 68-2-25, Forest owner assistance. 

68-2-13. Repealed. 68-2-26. Enforcement; Forest Conservation Act. 

68-2-14. Enforcement of laws; investigation of violations. 68-2-27, Using false information to comply. with the For- 

68-2-15. Repealed. ‘4 ‘ ~est Conservation Act. — 

68-2-16, Rules and regulations of division,» »« © 68-2-28- > Forest land protection revolving fund created. 

68-2-17. Laws; rules and regulations; violations; penal- 68-2-29. Short title. . 
ties, 68-2-30. Findings and purpose of act... 

68-2-18, Repealed. 68-2-31. Definition|[s]. 

68-2-19. Fire protection cooperative contract receipts; | 68-2-32. Tree plantings; promotions and programs; du- 
special suspense fund; general forest con- ties of the division and the state forester; 
servation fund. ~ 4 .... authorizing regulations; tree planting pro- 

68-2-20. Repealed. - : gram applications. | 

68-2-21, Revolving fund created. © ~' 68-2-33. Tree planting advisory committee created; pur- 

68-2-22. Cutting and removing woody material without ‘oileui)) © pose of committee; composition. 
written consent. , 68-2-34, Fire planning task force; duties, 


68-2-1. Short title. 
Sections 68-2-1 through 68-2-25, NMSA 1978 may be cited as the "Forest Gdieratian Act". 


cal 


History: 19538 Comp., § anus, ehiintes ‘by Laws For article, "What Can Be veambed eg Toman and 


1959, ch. 122, § 1; 1979, ch. 395, § 2. International Aspects of Japan's Forest Resource Utiliza- 
tion?,” see 32 Nat. Resources J. 855 (1992). 
ANNOTATIONS - For article, " 'Traditions' of Forest Control in Java: Im- 
Law reviews. — For note, "Forest Fire Protection on plications for Social Forestry and Sustainability," see 32 
Public and Private Lands in New Mexico," see 4 Nat. Re- Nat. Resources J. 883 (1992). 
sources J. 374 (1964). Am. Jur, 2d, A.L.R. and C.J.S. references. — Consti- 
For article, "The United States Forest Service: Chang- tutionality of forest conservation or reforestation bgaie- 
ing of the Guard," see 82 Nat. Resources J. 449 (1992). tion, 13 A.L.R.2d 1095. . 


For comment, "Fact, Fiction, and Forest Service Ap- 
peals," see 32 Nat. Resources J, 649 (1992). 


68-2-2. [Acceptance of federal laws. ] 


The state of New Mexico is authorized to accept the provisions of the act of congress dated 
June 7, 1924 (43 Stat. 653), commonly known as the Clarke-McNary Act, and the act of congress 
dated August 25, 1950; commonly known as the Cooperative Forest Management Act and the act 
of Sapa dated June 25, 1947 (61 Stat. ae D, commonly coor as the Forest Pest oo sie 


History: 1953 Aone! § 62-3-2, enacted s9 Laws - The Forest Pest! Control Act was repealed by P P.L. 95- 
1959, ch. 1a? § 2. 313, § 13(a)(3), effective July 1, 1978. i 

Bracketed material. — The bracketed material was y 
inserted by the compiler and is not part of the law. ANNOTATIONS 


Compiler’s notes. — The remaining sections of the law reviews. Kormote [korea WineiRrotemalan 
Clarke-McNary Act appear as:16 US.C.S. §§ 499, 505, 515, Public and Private Lands in New Mexico,'"see 4 Nat: Re- 


568, 569, and 570. : Per ale ds 
The Cooperative Forest Management Act was repealed aetna ( ). 


by P.L, 95-313, § 13(a)(4), effective July 1, 1978. 


68-2-3. State forester; compensation; seal; qualifications. 


A. The director of the forestry division of the energy, minerals and natural resources depart- 
ment is the "state forester" and shall be paid a’salary, set by the secretary of energy, minerals and 
natural resources, to be paid from the forest conservation fund. The division shall adopt a seal and 
such seal affixed to any paper signed by the state forester shall be prima facie evidence of the due 
execution thereof. 
B. No individual may be appointed as the state forester unless he is, by reason of scientific 
education and experience, knowledgeable in the principles of forest management. 
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68-2-4 FOREST CONSERVATION 68-2-7 


History: 1953 Comp., § 62-3-3, enacted by Laws 
1959, ch. 122, § 3; 1977, ch. 254, § 76; 1987, ch. 234, 
§ 45. 

Cross references. — For establishment of the energy, 
minerals, and natural resources department, see 9-5A-3 
NMSA 1978. 

For appointment of director, see 9-5A-6 NMSA 1978, 


ANNOTATIONS 


Law reviews, — For note, "Forest Fire Protection on 
Public and Private Lands in New Mexico," see'4’ Nat: Re- 
sources J. 374 (1964), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. 
Jur. 2d Logs and Timber § 61. 


For transfer of radio communication property to com- 98 C.J.S. Woods and Forests § 13. 


munications division of the general services. department, 
see 15-2-5 NMSA 1978. 


68-2-4. Forestry division office; state forester in charge; executive 
officer. 


The forestry division shall establish an office in the city of Santa Fe, with: the state forester:in 
charge as executive officer of the division. 


History: 1953: Comp., § 62-3-4, enacted by Laws 
1959, ch. 122, § 4; 1977, ch. 254, § 77. 


68-2-5. State forester; employment of personnel; state fire chief; office 
clerk. 


The state forester, with the approval of the secretary of energy, minerals and natural resources, 
shall employ, at salaries in accordance with the Personnel Act [Chapter 10, Article 9 NMSA 1978], 
those employees necessary to carry out the responsibilities of the forestry division. 


History: 1953 Comp., § 62-3-5, enacted by Laws 
1959, ch. 122, § 5; 1977, ch. 254, § 78; 1987, ch. 234, 
§ 46. 


68-2-6. Division to serve as contracting agency for state. 


For the purposes of the Forest Conservation Act [68-2-1 through 68-2-25 NMSA 1978], the divi- 
sion is designated as the agent of the state and is authorized to enter into contracts and cooperative 
agreements with the secretary of agriculture of the United States of America, private landowners, 
the commissioner of public lands of the state, individuals, corporations or.other state, federal and 
private agencies or organizations to prevent. and suppress forest fires, brush fires, grass fires or 
other wild fires, to do research, establish nurseries and furnish technical advice to.the people of 
the state, and to do all other acts necessary to take advantage of, and carry out the provisions of 
the acts of congress hereinbefore set out, and all other acts of congress which are promulgated for 
forest conservation or rural fire defense purposes. 


ANNOTATIONS 


Law reviews. — For note, "Forest Fire Protection on 
Public and Private Lands in New Mexico, " see 4 Nat. Re- 
sources J. 374 (1964), 


History: 1953. Comp., § 62-3-6, enacted by Laws 
1959, ch. 122, § 6; 1963, ch, 24, § 1; 1977, ch. 254, § 79. 

Cross references, — For acts of congress, see 68-2-2 
NMSA 1978 and notes thereto, 


68-2-7. Forest fire defined. 


As used in the Forest Conservation Act [68-2-1 through 68-2-25 NMSA 1978], "forest fire" means 
a fire burning uncontrolled on lands covered wholly or in part by timber, brush, grass, grain or 
other inflammable vegetation. | 


Cross references. — For state fire marshall, see 59A- 


History: 1953 pate! § 62-3-6.1, enacted by Laws 
; 52-1 NMSA 1978 et seq. 


1967, ch. 208, § 1. 
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ANNOTATIONS 98 C.J.S. Woods: and Forests §§ 3, 5; 7. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 35A 
Am. Jur. 2d Fires §§ 1 to 5. 


68-2-8. Statewide responsibility for forest fire protection. 


The state shall have the responsibility for prevention and suppression of forest fires on all non- 
federal, nonmunicipal lands in the state. Activities authorized under this section shall include, but 
not be limited to, cooperation with federal, state and local agencies in the development of systems 
and methods for the prevention, control, suppression and-prescribed,use of fires on rural lands and 
within rural communities; and providing financial, technical and related assistance to others to 
organize, train and equip local fire-fighting forces to prevent, control and en fires threaten- 
ing the natural resources of rural forest areas. For such purposes: 

A. the police power of the state shall extend to such control of private forest athe as shall be 
necessary for the prevention and suppression of forest fires; 

B. the state forester and his agents shall have unrestricted access to private’and state lands, 
including the use of roads and trails, in order to carry out forest fire prevention and suppression 
work; 

C. the state forester and his agents shall not be liable to civil action for trespass or for damages 
for acts done in the course of their official duties unless otherwise expressly. provided by contract 
or agreement with the landowner, which contract or agreement is made pursuant to the provisions 
of the Forest Conservation Act [68-2-1 through 68,;2-25 NMSA 1978]; and , 

D. the state forester and his agents may, in the event ofa forest fire, summon and. deputize 
any able-bodied man to assist in suppressing the forest fire and may request tools and equipment 
under the control of or owned by the landowner or timber operator upon whose lands the forest fixe 
is burning or whose lands are threatened by the forest fire. 


History: 1953 Comp., § 62-3-6.2, enacted by Laws ANNOTATIONS 


ey ae aye fe eee Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. 
» Jur, 2d.Logs aud Timber § 61. F 


68-2-9. Penalty for obstruction. | 


Any person obstructing the access of the state forester or his agents to lands, failing to obey any 
summons to appear and assist in the suppression of a forest fire or refusing to furnish tools and 
equipment, as provided in Section 68-2-8 NMSA 1978, is guilty of a misdemeanor and upon convic- 
tion may be sentenced to not less than thirty days or more than ninety days in the county jail, or 
fined not less than one hundred dollars ($100) or more e than one thousand dollars ($1,000), or both 
such imprisonment and fine. 


History: 1953 Comp.,, § 62-5- 6.3, enacted by Laws Punitive damages: liability for punitive or exemplary 
1967, ch. 208, § 3. damages or statutory penalty of one intentionally or neg- 
: ligently starting fire which caused an injury to Mp or 
ANNOTATIONS property, 104 A.L.R») 412. 
Am. Jur, 2d, A.L.R. and C.J.S. references, — 35A Liability of property owner for damages from spread of 
Am, Jur. 2d Fires §§ 11, 12, 16. accidental fire originating on property, 17 A.L.R.5th 547. 


98 C.J.S. Woods and Forests § 8, 


68-2-10. Administrative districts. 


The state forester shall divide the state into [a] suitable and convenient number of administra 
tive districts and shall appoint a supervising forest officer for each district. 


History: 1953 Comp., § 62-3-6.3, enacted bys Laws Bracketed material. — The bracketed material was 
1967, ch. 208, § 4. inserted by the compiler and it is not part ofthe law. ~ 
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68-2-11. Contracts for protection of forest areas. 


The commissioner of public lands is authorized to enter into contracts and cooperative agree- 
ments with the division for the protection and conservation of forest and denuded forést. areas 
under his jurisdiction and control and is authorized to pay the assessments thereunder from the 
state land office maintenance fund, provided that such contracts and agreements do not, commit 
the use of the lands in a manner and do not entail expenditures of the maintenance fund contrary 
to the provisions of the act of congress dated June 20, 1910, entitled Enabling Act for New Mexico. 


History: 1953 Comp., § 62-3-7, enacted by Laws Wr ANNOTATIONS 
1959, ch. 122, § 7; 1977, ch. 254, § 80. ‘ ; 
Cross references. '— For the Enabling Act for New Law reviews. — For note, "Forest Fire Protection on 
Mexico (36 Stat, 557, ch; 310), see Barges 3, Volume 1: Public and Private Lands in New Mexico," see 4 Nat. Re- 
NMSA 1978. sources , 874 (1964). 


68-2-12. Acquisition and disposition of land by division. 


The division is authorized, with the approval of the commissioner of public lands, to acquire land 
or interest in land, either by gift or by purchase, title to which shall be taken in the name of the state 
of, New Mexico, Land or interest i in land no longer needed may be disposed of.as provided by law. 


History: 1958 Comp., § 62-3-8, enacted by Laws held by municipal corporation or other governmental unit 
1959, ch. 122, § 8; 1977, ch, 254, § 81. otherwise ‘than for streets, ore parks, or common, 55 
| ANNOTATIONS Agelrrgtik | 


Am. Jur, 2d, A.L.R. and Cu.S. references. — Ac- 
quisition by adverse possession or use of public property 


68-2-13. Repealed. 


Repeals. — Laws 1979, ch. 395, § 11, repealed 68-2-13 
NMSA 1978, relating to the purchase of a radar site near 
Tierra Amarilla. 


68-2-14. Enforcement of laws; investigation of violations. 


The division is authorized to enforce all laws, rules and regulations Relabing to all forested, 
cutover or brushlands lying within the state under the following circumstances: 

A. prevention and suppression of fires; 

B. logging and timber operations and practices; 

C. trespass, waste and littering; and 

D. conservation of commercial forest lands and products. . 

In addition, the state forester and all persons designated by him are authorized to go upon such 
lands to make investigations concerning violations of the laws, rules and regulations and are given 
the necessary police powers to apprehend and arrest on warrant issued by any magistrate of the 
state for violation of the laws, rules.and regulations, or without warrant for violations thereof 
committed in their presence, and shall not be liable to civil actions in trespass for acts done in 
discharge of their duties. 


History: 1953 Comp., § 62-3-9, enacted by Laws In passing the Forest Conservation Act, Section 68-2-1 
1959, ch. 122, § 9; 1977, ch. 254, § 83; 1979, ch. 395, § 4. NMSA 1978 et seq,, the legislature left room for concurrent 
jurisdiction over local forestry issues; thus, the act does not 
ANNOTATIONS impliedly. preempt.a county ordinance, dealing, inter alia, 
State power not pecluaiges — The provisions of Sec: with economic development, local employment, and hours of 
tions 68-2-16 and 9-5A-4 NMSA 1978 and this section do operation, by occupying. the entire field of regulation relat- 
not give the forestry division exclusive power to enforce ing to timber harvesting in New Mexico. Rancho Lobo, Ltd. 
and administer laws and regulations relating to timber v. Devargas, 303 F.3d 1195 (10th Cir. 2002), cert. denied, 538 
harvesting and do not expressly prohibit local governments US. 906, 123 S. Ct, 1483, 155 L. Ed. 2d 225 (2003). . 
from enacting and enforcing such laws. Rancho Lobo, Lid. v. Law reviews. — For note, "Forest Fire Protection on 
Devargas, 303 F.3d 1195 (10th Cir, 2002), cert. denied, 538 Public ‘and Private Lands in New Mexico," see 4 Nat. Re- 
US. 906, 123 S. Ct. 1483, 155 L. Ed. 2d 225 (2008). sources J, 374 (1964). 
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Am, Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. 98 C.J.S. Woods and Forests § 13. 
Jur. 2d Logs and Timber § 61. 


68- 2-15. Repealed. 


Repenis. — Laws 1979, ch. 395, § 11, repealed 68- 2- 15 
NMSA 1978, relating to fire prevention and contracts to 
suppress fires. 


68-2-16. Rules and regulations of division. | 


The division is authorized to make and enforce rules and regulations not in conflict with any 
law now in force as it deems necessary for the prevention and suppression of forest or brush fires, 
and for the control of forest pests and for the application of commercial forest practices within the 
state. The rule-making power includes but is not limited to the requiring of registration of sawmills, 
declaring of designated areas to be high-hazard fire areas and closing them to entry by the general 
public for reasonable periods and requiring commercial forest vegetative types to be harvested in 
such manner as to support forest practices that maintain and enhance the economic benefits of for- 
ests and forest resources to New Mexico. Rules and regulations shall be provided to all interested 
parties upon request. Nothing in the Forest Conservation Act [68-2-1 through 68-2-25 NMSA 1978] 
shall prevent a landowner hereafter from converting forest vegetative types to nonforest vegetative 
types for such purposes as range, wildlife habitat, farming, surface mining or subdivision develop- 
ment; provided, however, any slash resulting from such conversion shall be treated in a manner 
that will minimize the spread of forest fires and the possibility of insect epidemic. 


History: 1953 Comp., § 62-3-11, enacted by Laws and hours of operation, by occupying the entire field of 


1959, ch. 122, § 11; 1961, ch. 118, § 1; 1977, ch. 254, regulation relating to timber harvesting in New Mexico. 

§ 85; 1979, ch. 395, § 5. Rancho Lobo, Ltd. v. Devargas, 303 F.8d 1195 (10th Cir. 

Cross references. — For penalty for violation of rules 2002), cert. denied, 588 U.S, 906; 123 S, Ct. 1488; 155 L. 
and regulations, see 68-2-17 NMSA 1978, | Ed. 2d 225 (2003). 

Rules held legitimate exercise of rule-making 

ANNOTATIONS power. — Rules 5 to 8 of the "Rules and Regulations Re- 

State power not exclusive. — The provisions of Sec- lating to the Prevention and Suppression of Forest Fires" 

tions 68-2-14 and 9-5A-4 NMSA 1978 and this section do are a legitimate exercise of the rule-making power granted 


to the forest conservation commission (now forestry divi- 
sion of energy, minerals and natural. resources depart- 
ment). 1970 Op. Att'y Gen. No. 70-97 (rendered under prior 


not give the forestry division exclusive ,power to enforce 
and administer laws and regulations relating to timber 
harvesting and do not expressly prohibit local governments 


from enacting and enforcing such laws. Rancho Lobo, Ltd. v. law). A 
Devargas, 303 F.3d 1195 (10th Cir, 2002), cert. denied, 538 Law reviews. — For note, ‘Forest Fire Protection on 
US, 906, 123 S. Ct. 1483, 155 L. Ed. 2d 225 (2003). Public and Private Lands in New Mexico," see 4 Nat. Re- 


sources J, 374 (1964), 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 52 Am. 
Jur, 2d Logs and Timber § 61. 

98'C.J.S. Woods and Forests §§ 3, 13. 


In passing the Forest Conservation Act, Section 68-2-1 
NMSA 1978 et seq., the legislature left room for concur- 
rent jurisdiction over local forestry issues; thus, the act 
does not impliedly preempt a county ordinance, dealing, 
inter alia, with economic development, local employment, 


68-2-17. Laws; rules and regulations; violations; penalties. 


It is unlawful for any person to violate any provision of the Forest Conservation Act [68-2-1 
through 68-2-25 NMSA 1978] or any provision of a rule or regulation adopted pursuant thereto. 
Such violation is a misdemeanor and upon conviction thereof such person shall be punished for 
each violation by a fine of not more than one thousand dollars ($1,000) or by imprisonment in the 
county jail not to exceed one year or both. 


History: 1953 Comp., § 62-3-12, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — 98 
1959, ch. 122, § 12; 1977, ch. 254, § 86; 1979, ch. 395, C.J.S. Woods and Forests § 8. 
§ 6; 1980, ch. 84, § 1; 1987, ch. 148, § 1. 


ANNOTATIONS 


Law reviews. — For note, "Forest Fire Protection on 
Public and Private Lands in New Mexico," see 4 Nat. Re- 
sources J. 3874 (1964). 
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68-2-18 


68-2-18. Repealed. 
- Repeals. — Laws 1997, ch. 155, § 1 repealed 68-2-18 


FOREST CONSERVATION 


68-2-22 


“relating to the emergency fire suppression fund, effective 
June 20, 1997. 


NMSA 1978, as amended by Laws 1977, ch. 254, § 87, 


68-2-19. Fire protection cooperative contract receipts; special suspense 
fund; general forest conservation fund. 


Any moneys received by the division from private, state or forest-owner fire protection coopera- 
tors prior to July 1 of any year, which moneys are to be applied. to cooperative contracts which are 
to be effective on or after that date, shall not revert to the general fund but shall be placed in a 
special suspense fund with the state treasurer and immediately after that date the money shall be 
transferred to the general forest conservation funds [fund]. 


History: 1953 Comp., § 62-3-14, enacted by Laws 
1959, ch. 122, § 14; 1977, ch. 254, § 88. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


68-2-20. Repealed. 


Repeals. — Laws 1979, ch. 395, § 11, repealed 68-2- 
20 NMSA 1978, relating to the reversion of funds in the 


Severability. — Laws 1959, ch. 122, 8 17, provided 
for the severability of the act if any part or application 
thereof was held invalid. 


forest conservation fund or in the emergency fire suppres- 
sion fund to the state's general fund. 


68-2-21. Revolving fund created. 


There is created in the state treasury a revolving fund to be known as the "conservation plant- 
ing revolving fund". The conservation planting revolving fund shall consist of money appropriated 
to the fund by the legislature, all receipts from the sale of trees for conservation plantings and any 
other revenues directed to the fund. Expenditures may be made from the conservation planting 
revolving fund upon vouchers signed by the state forester and warrants issued by the secretary 
of finance and administration for the purpose of purchasing, selling or distributing trees to New 
Mexico landowners, schools, civic or community groups or other organizations for conservation 
plantings or generally to protect or enhance the state's environment. Money in the conservation 


planting revolving fund shall not revert to the state general fund. 


History: 1978 Comp., § 68-2-21, enacted by Laws 
1979, ch. 221, § 2; 1979, ch. 395, 87; 1990, ch. 96, § 6; 
1991, ch. 3, § i 

The 1991 amendment, effective June 14, 1991, in the 
second sentence, inserted "to the fund" near the middle, 
added "and any other revenues directed to the fund" at 
the end, and made a related stylistic change. 

The 1990 amendment, effective May 16, 1990, in the 
second sentence, inserted "money appropriated by the leg- 
islature and" and substituted "trees" for "tree seedlings 
to New Mexico landowners" and, in the third sentence, 
substituted "selling or distributing trees to New Mexico 
landowners, schools, civic or community groups or other 


organizations for conservation plantings or generally to 
protect or enhance the state's environment" for "tree seed- 
lings for sale and distribution to New Mexico landowners 
for conservation plantings". 

Duplicate laws. — Laws 1979, ch. 221, § 2, and Laws 
1979, ch. 395, § 7, enacted new sections which were identi- 
cal except for the second sentence in each. The section was 
set out as enacted by Laws 1979, ch. 395, § 7. The second 
sentence in Laws 1979, ch, 221, § 2, read: "The conserva- 
tion planting revolving fund shall consist of all receipts 
from the sale of tree seedlings to New Mexico landown- 
ers for conservation plantings and money appropriated by 
this act." See 12-1-8 NMSA 1978. 


68-2- 22. Cutting and removing WOOEY, material without written 


consent. 


No person shall cut, remove, transport or sell any woody material without written consent of the 
owner or proof of ownership, whether the land is publicly or privately owned. The written consent 
shall contain a legal description of the land where the woody material is removed, the name and 
address of the legal owner, the volume or amount of material to be removed, the date of execution 
and the expiration date of the consent. In addition, any person purchasing woody material from 
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another for the purpose of resale must possess a valid bill of sale containing the date of sale, the 
amount of material purchased and the name, address and signature of the seller. The written 
consent, bill of sale or a true copy shall be carried by every person in charge of cutting, removing, 
transporting or selling the woody material and shall be exhibited to any officer of the law, forestry 
agent, forest ranger, forest patrolman or conservation officer at his request at any time. This provi- 
sion shall not apply to campers, picnickers, hunters and'fishermen who gather woody material for 
use in the immediate vicinity of their campsite or private landowners removing woody material 
from et gel own land for their personal use. 


History: 1958 Comp., § 62-1-18, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. 
1961, ch. 200, § 1; 1968, ch, 316, § 1; 1967, ch: 15, § 1; Jur, 2d Logs and Timber §§ 49, 61. 
1977, ch. 254, § 75; 1979, ch. 395, §. 1; 1978 Comp., § 68- 98 C.J.S. Woods and Forests § 5, 


1-10 NMSA 1978, ‘recompiled by Laws’ 1979, ch. 8965, 
§ 18; 1987, ch. 148, § 2. 


ANNOTATIONS 


Language of section is clear and salman bscabare 
1969 Op. Att'y Gen. No, 69-121, © 


68-2-22.1. Repealed. 


Repeals, — Laws 1996, ch. 74, § 2 repealed 68-2-22.1 provisions of former section, see the 1995 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1987, ch, 143, § 3, relat- NMOneSource.com. 
ing to a Christmas tree tag fee, effective May 15, 1996. For 


68-2-23. Definitions. 


As used in Section 68-2-22 NMSA 1978: 

A. "woody-material" includes any live or dead evergreen, veitrfeignad or deciduous tree, branch, 
bough, bush, sapling or shrub in its national condition, trimmed or untrimmed, and with or with- 
out roots; 9 ' iba . eG 8 

B. "owner": means any public agency, state or federal; person, partnership, firm, corporation 
and recognized agents thereof owning or having legal control*to the surface rights of the land 
upon which the woody-material is located and having legal BUG aIEY to issue permits orenter into 
agreements for the disposal thereof; 

C. "commercial forest" means forest land which is ‘stenbiaiis or Barialile of producing crops: sliaf 
industrial wood. This includes areas suitable for management to grow crops of industrial wood of 
a site quality capable:of producing in excess of twenty cubic feet per acre of annual growth; and 

D. "prevention" involves the manpower, equipment and training and the public programs de- 
signed to reduce the potential of Beaune! or malicious fire starts. 


History: 1978 Comp., § 68-2-23, enacted by Laws 
1979, ch. 395, § 8. 


68-2-24,. Forest land policy. 


Recognizing that the forest makes a vital:contribution to New Mexico by providing wood prod- 
ucts, jobs, grazing, quality water, wildlife habitat, young trees, taxes and other economic benefits, 
it is hereby declared to be the public policy of the state to adopt forest practices that maintain and 
enhance such benefits and such resources, and to recognize varying forest resources by employing 
silvicultural planning including fire prevention which provides for the removal of trees in a man- 
ner that provides reasonable assurance for the natural or artificial regeneration. of commercial 
trees species; provided, however, nothing in this section shall be in conflict with any law now in 
force. 


’ History: 1978 Comp, § 88-224, enacted by Laws 
1979, ch. 395, § 9. | 
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68-2-25. Forest owner assistance. 


Upon the request of any landowner, the state forester shall advise and-encourage the use of good 
management practices through an educational program and by providing technical forestry assis- 
tance to any landowner for specific sites prior to and during harvesting activities. 


History: 1978. Comp., § 68-2-25, enacted by Laws: , Severability.,— Laws 1979, ch. 395, §.14, provided 
1979, ch. 395, § 10. for the severability of the act if any part or application 
thereof was held invalid. 


68-2-26. Enforcement; Forest Conservation Act. 


Any officer of the law, forestry agent, forest ranger, forest patrolman or conservation officer en- 
forcing the provisions of the Forest Conservation Act [68-2-1 through 68-2-25 NMSA 1978] may: 

A. stop any vehicle or means of conveyance containing any woody TARR for the purpose of 
making an inspection and investigation; 

B. inspect the woody material in any vehicle or other means of conveyance, including common 
carrier; and 

C.. seize and hold any woody material cut, removed, piled, transported or offered for sale in 
violation of this section. Upon determination by the appropriate court that a section of the For- 
est Conservation Act has been violated, the forestry division shall sell the woody material and all 
money collected is to be deposited into the forest land protection revolving fund. |; and] 

D. seize and hold any property used in violation of this section and, upon determination of the 
appropriate court that a section of the Forest Conservation Act has been violated, keep or dispose 
of the property upon order of the district court. All money collected, if any, shall be deposited into 
the forest land protection revolving fund. 


History: 1978 Comp., § 68-2-26, enacted by Laws Bracketed material. — The bracketed material in 


1987, ch. 148, § 4. Subsection C was inserted by the compiler and it is not 
part of the law. 


68-2-27. Using false information to comply with the Forest 
Conservation Act. 


It is unlawful for any person to use false information or documentation to obtain any permit, 
license or other benefit under the Forest Conservation Act [68-2-1 through 68-2-25 NMSA 1978]. 
Any person who is found guilty of violating the provisions of this section shall be sentenced accord- 
ing to Section 68-2-17 NMSA 1978. 


History: 1978 Comp., § 68-2-27, enacted by Laws 
1987, ch. 143, § 5. 


68-2-28. Forest land protection revolving fund created. 


A. There is created in the state treasury a revolving fund to be known as the "forest land pro- 
tection revolving fund". The forest land protection revolving fund shall consist of all receipts as 
provided by Section 68-2-26 NMSA 1978, fees collected pursuant to the Prescribed Burning. Act 
{68-5-1 to 68-5-8 NMSA 1978], appropriations, gifts, grants, donations and revenue received by 
the forestry division of the energy, minerals and natural resources department from the federal 
government or other state agencies and other sources for conducting forest and watershed man- 
agement projects. Subject to legislative appropriation, expenditures may be made from the forest 
land protection revolving fund upon vouchers signed by the state forester and warrants issued by 
the secretary of finance and administration: 

(1) for the administration and enforcement of the Forest Conservation Act (68-5 2-1 to 68-2- 
25 NMSA 1978]; 
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(2) to administer forest and watershed management projects, including acquisition of tools 
and equipment and expenses incurred by the fompatry division in planning and supervising forest 
and watershed management projects; 

(3) to fund approved projects pursuant to the nial and Watershed Restodation Act i68: 
4-1 to 68-4-6 NMSA 1978]; and 

(4) to administer the Prescribed Burning Act. 

B. Money in the forest land protection revolving fund shall not revert to the general fund: 


History: 1978 Comp., § 68-2-28, enacted by Laws The 2016 amendment, effective May 18, 2016, pro- 


1987, ch. 148, § 6; 1996, ch. 74, § 1; 2016, ch. 65, § 1; vided for federal revenue and expenditures from the for- 
2019, ch. 62, § 7; 2021, ch. 13, § 10. est land protection revolving fund for conducting forest 
The 2021 amendment, effective June’ 18, 2021, pro- and watershed management projects; in'the second sen- 
vided that fees collected pursuant to the Prescribed Burn- tence, after "68-2-26 NMSA 1978", added "and from rev- 
ing Act’shall be included in the forest land protection re- enue received by the forestry division of the energy, min- 
volving fund, and provided that money in the fund shall -erals and natural resources department, from the federal 
be used to administer the Prescribed Burning Act; and in government or other state agencies and other sources for 
Subsection A, after "Section 68-2-26 NMSA ‘1978", added conducting forest and watershed management projects. 
"fees collected pursuant to the Prescribed Burning Act", Subject to legislative appropriation, expenditures"; and in 
and added, Paragraph A(4). the third sentence, after "Forest Conseryation Act", added 
The 2019 amendment, effective June 14, 2019, au- the remainder of the sentence. 
thorized funds from the forest land protection revolving The 1996 amendment, effective May 15, 1996, sub- 
fund to be used to'fund approved projects pursuant to the stituted "Section 68-2-26 NMSA 1978" for "Sections 68- 
Forest and Watershed Restoration Act; and in Subsection 2-22.1 and. Section 68-2-26 NMSA.1978" in, the second 
A, after "Section 68-2-26 NMSA 1978,", added "appropria- sentence. 


tions, gifts, grants, donations", and added paragraph des- 
ignations "(1)" and "(2)" and Paragraph A(3). ° 


68-2-29. Short title. 


Sections 1 through 5 [68-2-29 through 68-2-33 NMSA 1978} of this act may be cited as the iNew 
Mexico Forest Re-Leaf Act". 


History: Laws 1990, ch. 96, § 1. | Compiler's notes, — Laws 1990 (1st SS), ch. 6, 8 8 re- 
pealed Laws 1990, ch. 96, § 7 which provided a contingent 
effective date for Sections 1 to 5 of the act. 


68-2-30. Findings and purpose of act. 


A. The legislature finds that the health and safety of our increasingly fragile environment is 
threatened daily by increased emissions of carbon dioxide. These emissions deplete the strato- 
spheric ozone and cause dangerous greenhouse and global warming effects. Trees naturally syn- 
thesize carbon dioxide into oxygen as a byproduct of photosynthesis and thereby reduce the harm- 
ful environmental effects caused by carbon dioxide. 

B. Trees protect and promote soil, energy and water conservation and generally enhance the 
state's environment. 

C. The purpose of the New Mexico Forest Re-Leaf Act [68-2-29 through 68-2-33 NMSA 1978] is 
to help protect the environment: and to improve the quality of life by encouraging, and arranging 
for the planting of trees throughout the state by children, students, parents, schools, civic and com- 
munity groups a all aie of New Mexico. 


History: Laws 1990, ch. 96, § 2. Compiler's notes. — Laws 1990 (1st'SS), ch. 6, § 8 re- 
pealed Laws 1990, ch. 96, § 7 which provided a,contingent 
effective date for Sections 1 to5 of the act. 


68-2- 31. Definition{s}. 


As used in the New Mexico Boren Re-Leaf Act [68-2-29 through 68-2-33 NMSA 197 8]: 
A. "division" means the forestry division of the energy, minerals and natural resources depart- 
ment; and 
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B. "tree" means any living single-stemmed or multi-stemmed woody material. 


History: Laws 1990, ch. 96, § 3; 19938, ch. 76, § 1. The 1993 amendment, effective July 1, 1993, inserted 
the Subsection designation "A" and added Subsection B. 


68-2-32. Tree plantings; promotions and programs; duties of the 
division and the state forester; authorizing besiations: tree 
planting program applications. 


A. The division shall promote the importance of planting trees for soil, energy and water con- 
servation, to enhance the state's beauty and generally to protect and improve the quality of the 
environment. The division shall attempt, through the promotion of tree planting campaigns and 
other efforts, including public education, to grant or sell trees to individuals and groups to provide 
for effective planting of trees throughout the state. 

B. To promote tree planting, the division shall implement, in harmony, the New Mexico Forest 
Re-Leaf Act [68-2-29 through 68-2-33 NMSA 1978] and the conservation planting revolving fund 
provided for in Section 68-2-21 NMSA 1978, The division is authorized to adopt regulations neces- 
sary or appropriate to administer and achieve the purposes of the New Mexico Forest Re-Leaf Act 
and the conservation planting revolving fund. 

C. Persons may apply to the division, on forms and.in accordance with rules and er dards 
the division may adopt, for grants or purchases of trees to plant in the state. The division shall en- 
courage applications from schools and universities, environmental education programs and civic 
and community groups. Each application shall indicate whether any applicable local soil and wa- 
ter conservation district has reviewed and approved the application. 

D. Applications to receive and plant trees shall be granted or denied by the division in-ac- 
cordance with criteria the division shall establish. In granting applications, the division shall 
ensure that no less than twenty percent of the balance of the conservation planting revolving 
fund shall be granted free to groups or individuals in any fiscal year for the purpose of planting 
trees. 


History: Laws 1990, ch. 96, § 4; 1993, ch. 76, § 2. trees" at the end of Subsection D; and deleted former 


The 1993 amendment, effective July 1, 1993, substi- Subsection E, pertaining to a report required to be made 
tuted "no less than" for'"no more than" in the second sen- by the division to the first session of the fortieth legis- 
tence of Subsection D; added "for the purpose of planting , lature. 


68-2- 33. Tree planting advisory committee created; purpose of 
committee; composition. 


A. The state forester shall appoint a tree planting advisory committee. The committee shall 
meet at least twice a year to review the division's tree planting programs. The committee shall 
seek public input on the division's programs and may recommend to the division and the state 
forester how best to achieve the purposes of the New’ Mexico Forest Re-Leaf Act [68-2-29 through 
68-2-33 NMSA 1978} and the conservation planting revolving fund. 

B. The committee shall include at least'one member from the soil and water conservation com- 
mission, one member from the state association of soil and water conservation ‘districts, two mem- 
bers from nonprofit environmental organizations ‘dedicated primarily to protecting the environ- 
ment and two members from the New Mexico association ‘of nursery industries. Other committee 
members may include representatives from the state department of public education, state uni- 
versities; the commission on higher education, the local government division of the department of 
finance and administration and other persons whom the state forester determines will assist the 
committee i in performing its functions. 

C. A majority of the members of the committee constitutes a quoruti for the transaction of 
business. The committee shall elect. a chairman from among its membership, 

D. Staff for the committee shall: be provided by the division. 
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History: Laws 1990, ch.-96, § 5. Compiler's notes. — Laws 1990 (1st SS), ch. 6, § 8 re- 
pealed Laws 1990, ch. 96, § 7 which provided a contingent 
effective date for Sections 1 to 5 of the act. ' 


68-2-34. Fire planning task force; duties. 


A. The "fire planning task OES is created. The task force phat consist of twelve members as 
follows: 

(1) the state fire marshal; 

(2) the director of the local government division of the department of finance and admin- 
istration; 

(3) arepresentative of the commissioner of public lands; 

(4) a representative of the federal bureau of land management on behalf of the United 
States department of the interior, appointed by the governor after consulting with the department 
of the interior; 

(5) a representative of the United States forest service, appointed by the governor, after 
consulting with the forest service; 

(6) a member of a local fire department, appointed by the governor; 

(7) amember of a volunteer fire department; 

(8) arepresentative of the New Mexico association of counties; 

(9) arepresentative of the New Mexico municipal league; 

(10) the director of the construction industries division of the regulation and licensing 
department; 

(11) the state forester; and 

(12) a representative of an Indian nation, tribe or pueblo, appointed by the governor. 

B. The chair of the task force shall be elected by the task force. The task force shall meet at the 
call of the chair. 

C. The public members of the task force shall receive per diem and mileage pursuant to the Per 
Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 

D. The forestry division of the energy, minerals and natural resources department, with as- 
sistance from the department of finance and administration, shall provide staff for the task force. 

EK. The task force shall: 

(1) identify those areas within the state that, because of the interface between forests and 
urban buildings, are the most vulnerable to danger from forest fires; 

(2) develop standards for building codes and ordinances that will reduce the threat of for- 
est fires. In developing the standards, the task force shall: 

(a) recognize the distinction between altering existing situations and establishing 
standards for new construction; 

(b), consider the benefits of thinning overgrown forests, conducting controlled burns, 
clearing spaces around homes and other structures, using noncombustible roofing materials and 
double-pane windows and taking other fire suppression or prevention measures; 

(c) consider the impact of fire mitigation measures on wildlife; and 

(d) solicit comments from affected landowners, land users and local governments; 

(3) work with communities in the affected areas in adopting and implementing the build- 
ing codes and ordinances; and 

(4) report its.progress and any recommendations for legislation to the governor and the 
legislature by December 15 of each year. 


History: Laws 2008, ch. 15, § 1; 2008, ch. 303, § i 1978, Laws 2003, ch, 3038, § 1, as the last act signed by the 


Effective dates. — Laws 2003, ch. 303 contained no governor, was compiled as 68-2-34 NMSA 1978, and is set 
effective date provision, but, pursuant to N.M. Const., out above, and Laws 2003, ch. 115, § 1, while not compiled 
art. IV, § 23, was effective June 20, 2003, 90 days after pursuant to:12-1-8 NMSA 1978, is set out below. 
adjournment of the legislature. Laws 2003, ch. 303, § 1 [set out abovel, effective June 20, 

Compiler’s notes. — Laws 2003, ch. 115, § 1 and Laws 2008, enacted a twelve member fire planning task force, 
20038, ch. 808, § 1, enacted almost identical new sections, The section was set out as amended by Laws SOne, ch. 


both effective June 20, 2008. Pursuant to 12-1-8 NMSA: 803, § 1. See 12-1-8 NMSA 1978. 
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Laws 2003, ch. 115, § 1 [set out below], effective June 20, 
2003, enacted an eleven member fire planning task force, 
and provided: 

"Fire planning task force; duties. 

A. The "fire planning task force" is created. The task 
force shall consist of eleven members as follows: 

(1) the state fire marshal; 

(2) the director of the local government division of the 
department of finance and administration; 

(3) a representative of the commissioner of public lands; 

(4) a representative of the federal bureau of land man- 
agement on behalf of the United States department of the 
interior, appointed by the governor after consulting with 
the department of the interior; 

(5) a representative of the United States forest service, 
appointed by the pel pee after consulting with the forest 
service; 

(6) a member of a Tosa fire department, appointed by 
the governor; 

(7)'a representative of the New Mexico association of 
counties; 

(8) a representative of the New Mexico municipal 
league; 

(9) the director of the construction industries division of 
the regulation and licensing department; 

(10) the state forester; and 

(11) a representative of an Indian nation, tribe or 
pueblo, appointed by the governor. 

B. The chair of the task force shall be elected by the task 
force. The task force shall meet at the call of the chair. © 

C. The public members of the task force shall receive 
per diem and mileage pursuant to the Per Diem and Mile- 
age Act. 


INTERSTATE COMPACT FOR THE PREVENTION AND CONTROL OF FOREST FIRES 


68-3-1 


D. The forestry division of the energy, minerals and 
natural resources department, with assistance from the 
department of finance and administration, shall provide 
staff for the task force. 

E. The task force shall: 

(1) identify those areas within the state that, because of 
the interface between forests and urban buildings, are the 
most vulnerable to danger from forest fires; 

(2) develop standards for building codes and ordinances 
that will reduce the threat of forest fires. In developing 
the standards, the task force shall: 

(a) recognize the distinction between altering existing 
situations and establishing standards for new construc- 
tion; 

(b) consider the benefits of thinning overgrown for- 
ests, conducting controlled burns, clearing spaces around 
homes and other structures, using noncombustible'roofing 
materials and double-pane windows and taking other fire 


suppression or prevention measures; 


(c) consider the impact of fire mitigation measures on 
wildlife; and 

(d) solicit comments from affected landowners, land us- 
ers and local governments; 

(8) work with communities in the affected areas in 
adopting and implementing the building codes and ordi- 
nances; and 

(4) report its progress and any recommendations for 
legislation to the governor and the legislature by Decem- 
ber 15 of each year." 


ARTICLE 3 


Interstate Compact for the Prevention and 
Control of Forest Fires | 


Sec. 
68-3-1. Interstate Compact for the Prevention and Con- 
trol of Forest Fires. 


68-3-1. Interstate Compact for the Prevention and Control of Forest 


Fires. 


The Interstate Compact for the Prevention and Control of Forest Fires is enacted into law, and 
New Mexico hereby enters into the compact as a member state with all other jurisdictions legally 


joining therein i in the form substantially as follows: 


INTERSTATE COMPACT FOR THE PREVENTION AND CONTROL 
OF FOREST FIRES 


ARTICLE I 
Purpose 


The purpose of this compact is to promote effective prevention and control of forest fires in the 
great plains region of the United States by the maintenance of adequate forest firefighting ser- 
vices by the member states, and providing for reciprocal aid in fighting forest fires among the 
compacting states of the region, including South Dakota, North Dakota, Wyoming, Colorado and 


any adjoining state of a current member state. 
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~ ARTICLE TI 
Operative Date 


This compact is operative immediately as to those states ratifying it if any, two or more ‘of the 
member states have ratified it. 


ARTICLE III 


State Compact Administrator; Forest Fire Plan.» 


(a) In each state, the state forester or officer holding the saiiealen position who is responsible 
for forest fire control may act as. compact administrator for that state, consult. with like officials of 
the other member states and implement cooperation between the states in forest fire prevention 
and control. The compact administrators of the member states may organize to coordinate the 
services. of the member states and provide administrative integration in carrying out the purposes 
of this compact. 

(b) Each member state may formulate hd put in effect a forest fire plan for that state. 


ARTICLE IV 
Aid to Other Member States 


If the state forest fire control agency of a member state requests aid from the state forest fire con- 
trol agency of another state in combating, controlling or preventing forest fires, the state forest fire 
control agency of that state may render all possible aid to the requesting agency, consonant with 
the maintenance of protection at home. 


ARTICLE V. | 


Claims and Reimbursement 


(a) Any member state rendering outside aid pursuant to this compact shall be reimbursed by 
the member state receiving the aid for any loss or damage to, or expense incurred in the operation 
of, any equipment used in answering a request for aid, and for. the cost of all materials, transporta- 
tion, wages, salaries and maintenance of employees and equipment incurred in connection with 
the request. However, nothing in this compact prevents any assisting member state from assum- 
_ ing the loss, damage, expense or other cost, from loaning the equipment or from donating. the ser- 
vices'to the receiving member state without charge or cost. 

(b) Each member state shall assure that workers compensation benefits in conformity with the 
minimum legal requirements of the state are available to all employees and contract firefighters 
sent toa requesting state pursuant to this compact. 

(c) For the purposes of this compact, the term "employee" includes any volunteer or auxiliary 
legally included within the forest firefighting forces of the aiding state under the laws of the aiding 
state. 

(d) The compact administrators may formulate procedures for claims and reimbursement un- 
der the provisions of this article in accordance we the laws of the member state. 


ARTICLE VI 


Effect of Corned on Existing idee Duties 
aN Ratificdtion of this delist aes not isc any eiatinig shatat so as:'to a tifbarea or permit 
curtailment or diminution of the forest yang sages ia So services or facilities of any 
member state... 


(b) Nothing in this eaenpace at hBRiES or permits any Hfeditiek state to piiabaabe or diminish its 
firefighting forces, equipment, services or facilities. Each member state shall maintain adequate 
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forest firefighting forces and equipment to meet the demands for forest fire protection within its 
borders in the same manner and to the same extent as if the compact were not operative. 

(c) Nothing in this compact limits or restricts the powers of any state ratifying the compact to 
provide for the prevention, control and extinguishment of forest fires, or to prohibit the enactment 
or enforcement of state laws, rules or regulations intended to aid in the prevention, control and 
extinguishment of forest fires in the state. 

(d) Nothing in this compact affects any existing or future cooperative relationship or arrange- 
ment between the United States forest service and a member state or states. 


ARTICLE VII 
Representatives of the United States Forest Service 


Representatives of the United States forest service may attend meetings of the compact adminis- 
trators. 


ARTICLE VIII 
Operation of Articles IV and V 
The provisions of Articles IV’and V of this compact that relate to reciprocal aid in combating, con- 
trolling or preventing forest fires are operative as betweeén any state party to this compact and any 
other state which is party to this compact in another region if the legislature of the other state has 
given its assent to the mutual aid provisions of this compact. 
ARTICLE IX 
Withdrawal from Compact 
This compact shall continue in force and remain binding on each state ratifying it until the legis- 
lature or the governor of the state takes action to withdraw from the compact. Such action is not 


effective until six months after notice of the withdrawal has been sent by the chief executive of the 
state desiring to withdraw to the chief executive of all states then party to the compact. 


History: Laws 2016, ch. 66, § 1. Emergency clauses, — Laws 2016, ch. 66, § 2, con- 


tained an emergency clause and was approved March 8, 
2016. 


ARTICLE 4 


Forest and Watershed Restoration... 


Sec. i Sec. 


68-4-1. Short title. 68-4-4. Board; division; powers and duties. 
68-4-2. Definitions. 68-4-5. Use of forest and watershed restoration fund; 
68-4-3. Forest and watershed advisory board created; : project evaluation and prioritization. 
membership; appointments; terms; com- 68-4-6. Report by division. 
pensation, 


68-4-1. Short title. 


Sections 1 through 6 [68-4-1 through 68-4-6 NMSA 1978] of this act may be cited as the "Forest 
and Watershed Restoration Act". 


History: Laws 2019, ch. 62, § 1. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 62 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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68-4-2. Definitions. a 


As used in the Forest and Watershed Restoration Act: 

A. "board" means the forest.and watershed advisory board; 

B. "division" means the forestry division of the energy, minerals and natural resources depart- 
ment; + te . 

C... "project" means a large-scale forest and watershed restoration project.o on. any lands in the 
state that increases the adaptability and resilience to recurring drought and extreme weather 
events of the state's forests and watersheds; protects water sources; reduces the risk of wildfire, 
including plans for watershed conservation; restores burned areas or thins forests; and includes a 
related economic or workforce development project or a wildlife conservation or habitat improve- 
ment project; and 

D. "sponsor" means a federal, state or local ethers agency, tribal entity, corporation or 
organization that applies for a project or is conducting a project in conjunction with the division. 


History: Laws 2019, ch. 62, § 2. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 62 contained no ef- adjournment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


68-4-3. Forest and watershed advisory board created; membership; 
appointments; terms; compensation. 


A. The "forest and watershed advisory board" is created and is administratively attached to the 
energy, minerals and natural resources department. The board consists of the following members: 
(1) the New Mexico state forester; 
(2) the state engineer or the state engineer's designee; 
(3) the commissioner of public lands or the commissioner's designee; 
(4) the secretary of economic development or the secretary's designee; 
(5) the secretary of environment or the secretary's designee; 
(6) the director of the department of game and fish or the director's designee; 
(7) the state fire marshal or the fire marshal's designee; and 
(8) three public members appointed by the governor from a list of nominees submitted to 
the governor jointly by the president pro tempore of the senate and the speaker of the pours of 
representatives: 
(a) one of whom shall be a representative of the forest far AES 
(b) one of whom shall be a representative of local government interests, such as a 
member of New Mexico counties or the soil and water conservation commission; and 
(c) one of whom shall be a representative of an academic or nonprofit conservation 
organization with a focus on ecological restoration science. 
B. Public members of the board shall serve until their successors have been appointed. 
C. A majority of the members of the board constitutes a quorum for transaction of business. 
The board shall elect a chair from among its members. ‘ 
D. Members of the board are entitled to receive per diem and mileage pursuant to the Per 
Diem and Mileage Act. [10-8-1 through 10-8-8 NMSA 1978] and alee) receive no other compensa- 
tion, perquisite or allowance. 


History: Laws 2019, ch. 62, § 3. IV, § 23, was effective June 14, 2019, 90 ve after the 
Effective dates. — Laws 2019, ch. 62 contained no ef- adjournment of the legislature. ) 
fective date provision, but, pursuant to N.M. Const., art. 


68-4-4. Board; division; powers and duties. 


A. The board shall: 
(1) recommend guidelines, protocols and best management practices for prafcétes . 
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(2) foster partnerships and cooperation among federal, state and county agencies, tribal 
entities, political subdivisions of the state, soil and water conservation districts, the forest prod- 
ucts industry and other public or private organizations dedicated to forest and watershed con- 
servation and restoration programs or projects or wildlife conservation or habitat improvement 
programs or projects for the purpose of co-funding or leveraging funding for priority projects; and 

(83) evaluate and ort ee projects to the oe aa a 

B. The division may: ores 

(1) seek and accept all Sublie and private paid ata gifts, wapieen ghbned and donations 
from others to carry out the provisions of the Forest and Watershed Restoration Act; 

(2) beginning July 1, 2019, provide partial or full funding for approved projects and facili- 
tate and coordinate funding from TTS sources for projects, when appropriate; and 

(3) adopt rules to carry out the purposes of the Forest and Watershed Restoration Act. 


History: Laws 2019, ch. 62, § 4. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 62 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


68-4-5. Use of forest and watershed restoration fund; project evaluation 
and prioritization. 


A. Money in the forest land protection revolving fund may be used to administer: ahi carry out 
the purposes of the Forest and Watershed Restoration Act and to fund projects authorized by the 
division on any lands in the state for: 

(1) on-the-ground restoration treatments; 

(2) project planning; 

(3) economic development programs to advance the use of small-diameter trees and wood 
biomass removed for hazardous fuel reduction and forest and watershed restoration; or 

(4) workforce development for wood utilization projects. 

B. A project is eligible for funding if the project is for a public benefit and: 

(1) is part of a current state forest and watershed health plan or forest action’ plan, a 
community wildfire protection plan, other comprehensive forest and watershed treatment plan or 
wildlife conservation or habitat improvement plan approved by the board; 

(2) incorporates actions recommended by current plans or, where new plans are developed, 
seeks to integrate forest, fire and water management with community and economic development 
plans; 

(3) protects watersheds that are the source of drinking or irrigation water; 

(4) targets an area at high risk of catastrophic wildfire; or 

(5) has obtained all requisite state and federal permits and authorizations necessary to 
initiate the project, if the project is other than a planning project. 

C. A project that is eligible for funding in accordance with Subsection B of this section shall be 
given priority for funding by the division if the project: 

(1) ‘leverages federal, state, local, tribal or private sources and, if available, support from 
other public or private water, forest, fire, wildlife habitat or economic development programs; 

(2) is in an area: 

(a) with a wood supply that can be used as ‘biomass for energy production: 
(b) ‘where small-diameter trees may be put to commercial use, or we 
(ce) where traditional forest products may be produced; 

(8) is clustered around priority a areas that are able to supply a useful amount of wood prod- 
ucts for industry; or 

(4) creates incentives to increase investment by federal, state, local, tribal or private enti- 
ties, including investment by downstream water users to manage forested headwaters and water 
sources. 

D. _ Beginning July 1, 2019, sponsors may apply to the division for project funding. 


History: Laws 2019, ch. 62, § 5. 
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Effective dates. — Laws 2019, ch. 62 contained no ef- IV, § 23, was effective June 14, 2019, 90 days after the 
fective date provision, but, pursuant to N.M, Const., art. adjournment of. the legislature. 
68-4-6. Report by division. 


At least forty-five days prior to each legislative session, the division shall submit a report con- 
cerning its activities, the projects implemented and any recommended legislation to the governor 
and the legislature. 


History: Laws 2019, Bhi 62, 8 6. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch, 62 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N. M. Const; art. 


- ARTICLE 5 


Prescribed Burning 


Sec, Sec, 

68-5-1, Short title. 68-5-6. Criteria for counties or municipalities issuing 
68-5-2. Definitions, ‘prescribed burn permits. | 

68-5-8, Prescribed burn use. 68-5- 7. Prescribed burn manager certification. 

68-5-4. Civil liability. 68-5-8. Prescribed burn training., 

68-5-5,, Model prescribed burn permits. 


68-5-1. Short title. 


Sections 1 through 8 [68-5-1 to 68-5-8 NMSA 1978] of this act may be cited as the "Prescribed 
Burning Act". 


History: Laws 2021, ch. 13, § 1. 4 IV, § 28, was effective June 18, 2021, 90 days after ad- 
Effective dates, — Laws 2021, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art.’ 


68-5-2. Definitions. 


- As used in the Prescribed Burning Act: 

A. "certified prescribed burn manager" means a person certified pursuant to the prescribed 
burn manager certification program; | 

B, "department" means the energy, minerals and natural resources department; 

C. "division" means the forestry division of the department; 

D. “extension service" means the New Mexico state university cooperative extension service; 

E. "pile burning" means the burning of vegetation, usually sticks, limbs or boles of trees and 
brush, resulting from land management. activities, that have been stacked. in piles, but does not 
mean the burning of a single or few small piles of yard waste or pruning debris on an individual's 
property; and 

F. "prescribed burn" means the controlled application of fire to existing vegetative fuels through 
pile burning or the burning of vegetation over predefined areas under appropriate weather and 
environmental conditions for purposes of community protection, watershed resilience, silviculture, 
wildland fire hazard reduction, fuels reduction, rangeland improvement, wildlife management, 
habitat improvement, invasive species management and ecological maintenance or restoration, 
but does not include agricultural burning to clear fields of stubble or slash or to manage invasive 
species impacting crop production, as part of orchard management or to clear irrigation ditches of 
vegetation and debris in order to improve or restore efficient water flow and delivery. 


History: Laws 2021, ch. 18, § 2. ; ; TV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates, — Laws 2021, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. - 
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68-5-3. Prescribed burn. use. 


A. Prescribed burning is considered in the public interest and not a public or private nuisance. 

B., A private landowner or a private landowner's agent, contractor or legally authorized desig- 
nee shall have a right to conduct,a prescribed burn on the landowner's property, except when the 
state forester or.a county or municipality issues restrictions prohibiting a prescribed burn because 
of drought conditions; provided that the prescribed burn is conducted with appropriate precau- 
tionary measures, including: the use of sufficient personnel and equipment; the prior notification 
of local fire officials; burn and contingency planning; and the use of appropriate prescribed burn 
techniques that cause the fire to be confined to a predetermined area. 


History: Laws 2021, ch. 13, § 3. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N:M. Const., art. a7 é 


68-5-4, Civil liability. 


A. A private landowner or a private landowner's agent, contractor or legally authorized desig- 
nee who is a certified prescribed burn manager and who conducts a prescribed burn is liable for 
any damages to property or for personal injury caused by the prescribed burn, including the reig- 
nition of a previously contained prescribed burn, if that person was negligent in starting, control- 
ling or extinguishing the prescribed burn. 

B. A private landowner or a private landowner's agent, contractor or legally authorized desig- 
nee who is not a certified prescribed burn manager and who conducts a prescribed burn is liable 
for double damages. to property or for personal injury caused. by the prescribed. burn, including 
the reignition of a previously contained prescribed burn, if that private landowner or that private 
landowner's agent, contractor or legally authorized designee was nesheants in starting, controlling 
or extinguishing the prescribed burn. 


History: Lowe 2021, ch. 18, § 4. . . IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


68-5-5. Model prescribed. burn permits. 


The department shall promulgate rules establishing a model prescribed burn permit for use 
by counties or municipalities. The rules shall provide for required terms and conditions of a pre- 
scribed burn permit, including: 

A. common terminology and definitions; 

B.. standards for data collection regarding the ownership of land, fuels used, size of the pre- 
scribed burn, location of the prescribed burn and entity conducting the prescribed burps 

C,... the types of prescribed burning authorized by the permit; 

D. procedures to coordinate with the requirements of the department of environment's smoke 
management program; 

E,.. requirements for the distance of the prescribed burn from structures, buildings.and fences; 

F. the number of acres and estimated number of burn piles authorized under the permit; — 

G. requirements for notification of the public and of appropriate personnel, such as fire dis- 
patch personnel, fire department personnel and county or municipal fire marshals, prior to and 
upon ignition and termination of the prescribed burn; 

H. procedures to permit prescribed burns that cross jurisdictions; and 

I. procedures to aggregate permit data and report annually on the effectiveness of the model 
prescribed burn permit. 


History: Laws 2021, ch. 13, § 5. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates, — Laws 2021, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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68-5-6 ; TIMBER 68-5-8 


68-5-6. Criteria for counties or municipalities issuing prescribed burn ° 
permits. | ; ; iene ead 


A county or municipality may adopt an ordinance to require a private landowner to obtain a 
permit to conduct a prescribed burn. A county or municipality that requires landowners to obtain 
a permit to conduct a prescribed burn shalt use the model prescribed burn permit adopted by the 
department. 


History: Laws 2021, ch. 13, § 6. ATV, §-23, was effective June 18, 2021, a days after ad- 
Effective dates. — Laws 2021, ch. 18 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


68-5-7. Prescribed burn manager certification. 3 


A. The division shall create a prescribed burn manager certification program accessible to pri- 
vate landowners and private landowners' agents, contractors or legally authorized designees who 
conduct prescribed burns. The certification program shall include training, which shall be provided 
by the extension service, on all relevant aspects of prescribed burn, including legal requirements, 
safety, weather, fire behavior, smoke ipsa hatin prescribed burn vs tite iesin public hectged 
planning and contingencies. 

B. The department shall adopt rules to create the prescribed burn manager eértification pro- 
gram, including the training and certification of certified prescribed burn managers;-training com- 
ponents and engagement of subject matter experts; application processes; qualification for and 
terms and durations of certification; types of certification, if applicable; oversight of the program; 
grounds ‘and processes for renewal, suspension and revocation of certifications; vag yet 
certification and renewal fees; 

C. The department, by rule, may establish a fee at an WOU not to exceed thé amount re- 
quired to recover costs that the division incurs in providing certification and processing ‘appli- 
cations for persons seeking certification as certified prescribed burn managers pursuant to this 
section. All proceeds from that fee shall be deposited in the forest land protection revolving fund. 

D. Nothing in this section may be construed as creating a mandatory prescribed burn manager 
certification requirement to conduct prescribed burning. 


History: Laws 2021, ch. 13, § 7. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M, Const,, :art. O%M 


68-5-8. Prescribed burn training. 


The extension service shall provide the training required for prescribed burn manager certifi- 
cation as specified in rules adopted by the department. The extension service may collect fées for 
providing the training, The fees shall not exceed the amount Fequired to recover costs that the 
extension service incurs in’ providing the training. : . 


History: Laws 2021, ch, 13, § 8. q IV, § 23, ‘was effective Juné 18, 2021, 90. days after ad- 
Effective dates. — Laws 2021, ch. 18 contained no of: journment of the legislature. , 
fective date provision, but, pursuant to N.M, Const., art. 
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Art. 
1, 


Sec. 


CHAPTER 69 


Mines 


Creation of consent Relating to Geology and Mines, 69-1-1 to 69-1-7 


. Other Functions of the Bureau of Geology and Mineral Resources, 69-2-1 to 69-2-7 


Mining Locations and Operations, 69-3-1 to 69-3-32 

Mining Regulation Law; Definitions, Repealed 

State Inspector of Mines, 69-5-1 to 69-5-23 

Penalties and General Provisions Relating to All Mines, 69-6-1 to 69-6- 3 
Ore; Mills and Smelters, Repealed 


. Mining Safety, 69-8-1 to 69-8-17 

. Consolidation of Small Tracts for Mineral Development, 69- 9-1 to 69-9- 10. 
. Mineral Resources Development, 69-10-1 to 69-10-4 

. Coal Mines; Registration and Statistical Information, 69-11-1 to 69-11-3 

. General Duties of Coal Mine Operators, 69-12-1 to 69-12-18 


Duties of Coal Mine Employees, Repealed 


- Qualifications and Duties of Coal Mine Officials, 69-14-1 to 69-14-18 
. Safety Regulations, Escapeways, Fire Control and Boiler Inspection in Coal Mines, 


Repealed 


. Ladderways in Coal Mines, Repealed 


Underground Haulage in Coal Mines, Repealed 

Hoisting Equipment in Coal Mines, Repealed 

Explosives in Coal Mines, Repealed 

Ventilation and Gases in Coal Mines, Repealed 

Timbering in Coal Mines, Repealed 

Rock Dust in Coal Mines, Repealed 

Electrical Equipment in Coal Mines, Repealed 

Coal Mines; General Provisions, 69-24-1 to 69-24-15 

Coal Surfacemining, Repealed 
Surface Mining, 69-25A-1 to 69-25A-36 a 


. Abandoned Mine Reclamation, 69-25B-1 to 69-25B-12: 


Mines Other Than Coal - Registration and Statistical Information, 69-26-1 to 69-26-3 


General Duties of Operators eo Employees in Other Than Coal Mines, 69- ate 1'to 


69-27-7 

Safety and Fire Regulations in Other Than Coal Mines, esha 
Ladderways in Other Than Coal Mines, Repealed 

Underground Haulage for Mines Other Than Coal, Repealed 


. Hoisting Equipment in Mines Other Than Coal, Repealed 


Explosives for Mines Other Than Coal, Repealed 
Ventilation of Gases in Mines Other Than Coal, Repealed 


. Electrical Equipment in Mines Other Than Coal, Repealed 
. General Regulatory Provisions in Mines Other Than Coal, Repealed 
. Mining, 69-36-1 to 69-36-20 | 


ARTICLE 1 


Creation of Bureaus Relating to Geology and Mines 


Sec. 


69-1-1, Bureau of geology and mineral resources; cre- 69-1-3 to 69-1-5, Repealed. 


ation; director. 69-1-6, State mine inspector duties; status. 


69-1-2. Purposes and functions. : 69-1-7. Repealed. 
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69-1-1 MINES 69-1-2 


69-1-1. Bureau of geology and mineral resources; creation; director. 


A. There is established a "bureau of geology and mineral resources" of the state that is a divi- 
sion of the New Mexico institute of mining and technology and under the direction of its board of 
regents. The board shall appoint, as a director, a suitable person to be known as the director of the 
bureau of geology and mineral resources and, upon his nomination, such assistants and employ- 
ees as the board deems necessary. The board may also determine the compensation of all persons 
employed by the bureau of geology and mineral resources, wide ah the director, on nay remove 
them in accordance with established personnel procedures. 

B. The director of the bureau of geology and mineral resources shall be known as ie state 
geologist. 


History: Laws:1927, ch. 115, § 1;.C.S. 1929, § 88-501; A, while substituting "institute of mining and technology" 


1941 Comp., § 67-101; 1953 Comp., § 63-1-1; Laws for "School of Mines" in, the first sentence and making 
1989, ch. 17, § 1; 2001, ch. 246, § 3. minor stylistic changes throughout the subsection, and 
Cross references. — For the New Mexico institute of added Ape tia is a 
mining and technology, see 21-11-1 NMSA 1978 et seq. / 
The 2001 amendment, effective June 15, 2001, substi- f ANN OTATIONS. 


tuted "bureau of geology" for "bureau of mines" through- 


> ; mere Law reviews. — For article, "Tur, ota, 5 Brief on Mines 
out the section; in Subsection A, substituted "division" for 8 


and Quarries: An Early Economic Analysis of Mineral 


"department", and substituted "in accordance with estab- Land Tenure." see 25 Nat. Resources J. 267 (1985). 

lished personnel procedures" for "at will". Am. Jur. 2d, A.L.R? and C.J.S. references. — 53A 
The 1989 amendment, effective June 16, 1989, desig- Am. Jur, 2d Mines and Minerals §§ 255,256; 257. 

nated the formerly undesignated provisions as Subsection 58 C.J.8. Mines and Minerals § 11. 


69-1-2. Purposes and functions. 


The objects and duties of the bureau of geology and mineral resources are as follows: 

A. to collect, compile and publish information relative to New Mexico, geology, mining, milling, 
metallurgy and oil and natural gas and the refining thereof; 

B. to collect typical geological and mineral specimens.and samples of products; to Per photo- 
graphs, models and drawings related to mines, mills, smelters, oil wells, natural gas wells and the 
refineries of oil and natural gas in New Mexico; 

C. tocollect a library and bibliography of literature pertaining to the progress of eae: hydro- 
geology, mining, milling, smelting and oil and natural gas production and refining in New Mexico; 

D, to map and study the geological formations of the state with special reference to their eco- 
nomic mineral resources, both metallic and nonmetallic, and to their location: and physical and 
chemical characteristics pertinent to ground water resources; «, 

_E, . toexamine the topography and physical features of the state with reference to their Monae 
cal bearing upon the citizens of New Mexico, as well as potential risks to them, including geologic 
hazards such as landslides, soil instabilities, earthquakes and volcanic eruptions; 

F. to study the mining, milling, smelting operations and oil and natural gas production and the 
refining of the same carried on in the state with special reference to their improvement; 

G. to prepare and publish bulletins and reports with the necessary illustrations and maps, 
which shall embrace both a general and detailed description of the natural resources and geology, 
mines, mineral deposits, both metallic and nonmetallic, ground; water resources,.oil wells, natural 
gas wells, smelters, mills, oil refineries and natural gas. refineries;. A 

H. to make qualitative and quantitative examinations of rocks and ineeal samples and specimens; 

I. to assist in the education of miners, industries and the general public through lectures, pub- 
lications and other means of information dissemination; 

J. to consider such other scientific and economic problems and questions as in the judgment of 
the board of regents of New Mexico institute of mining and technology shall be deemed of value to 
the people of the state; 

K. to communicate special information on New Mexico geology, ground Water fivtiobey, min- 
ing, both metallic and nonmetallic, oil and natural gas and to serve as a bureau of exchange and 
information on the mineral, oil and natural gas and ground water resources of New Mexico; 
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69-1-3 CREATION OF BUREAUS RELATING TO GEOLOGY AND MINES 69-1-6 


L. to cooperate with other universities in New Mexico, the state mine inspector, the state engi- 
neer and other departments of state government as may be mutually beneficial and to cooperate 
with the United States geological survey and with other federal Bagh CER in accordance with the 
regulations of those institutions; 

M. to coordinate with the mining and minerals division and the secretary of energy, minerals 
and natural resources in the formulation of overall policy in the area of mining and minerals; 

N. to assist the secretary of energy, minerals and natural resources with those projects that 
come within the expertise and jurisdiction of the bureau of geology and mineral resources; and 

O. to assist the state engineer in refining understanding of the stratigraphy, structure and 
aquifer characteristics of geological formations in ground water basins. 


History: Laws 1927, ch. 115, § 2; C.S. 1929, § 88-502; substituted "industries and the general public" for "and 
1941 Comp., § 67-102; 1953 Comp., § 68-1-2; Laws 1977, prospectors" and inserted "and other means of informa- 


ch, 255, § 17; 1987, ch. 2384, § 47; 2001, ch, 246, § 4. tion dissemination"; inserted "of regents of New Mexico 
The 2001 amendment, effective June 15, 2001, substi- institute of mining and technology" in Subsection J; in 
tuted "bureau of geology" for "bureau of mines" through- Subsection K, inserted "ground water hydrology" and "and 
out the section; substituted "information" for "statistics" ground water"; in Subsection L, substituted "other univer- 
in Subsection A; substituted "related to mines" for "of sities in New Mexico" for "the university of New Mexico", 
appliances used in mines" in Subsection B; inserted "hy- ., inserted "the state engineer" and substituted "other. fed- 
drogeology" in Subsection C; inserted imap and" and the eral agencies" for "the United State bureau of mines"; in- 
language beginning "and to ‘their location" in Subsection _serted "of geology and mineral resources" in Subsection N; 
D; substituted the language beginning "citizens of New and added Subsection O, 
Mexico" for’ “oecupation of the people" in Subsection EB; - 
in Subsection G; inserted "ground water resources" and ANNOTATIONS 
deleted "reduction plants" preceding "smelters"; inserted Ama turd ALR. and: C.d.S. ee Me i J 58 
"and quantitative" in Subsection H; in Subsection I, C.1.S. Mines ab Minerals §§ 229, 230. 


69-1-3 to 69-1-5. Repealed. - 


Repeals. —' Laws 1979; ch. 68, § 4, repealed 69-1-3 to the bureau of mine inspection. For présent provisions, see 
69-1-5 NMSA 1978, relating to the bureau of geology and 9-5A-7 NMSA 1978. 


69-1-6. State mine inspector duties; status. 


A. ‘The state mine inspector is assigned to the New Mexico institute of mining and technology. 

B. The board of regents of the New Mexico institute of mining and technology and the mining 
safety board may recommend the names of Piaget aa Male to the governor for appointment 
as the state mine inspector. 

C. In addition to those duties assigned to the state mine inspector by the board of regents of 
the New Mexico institute of mining and technology, by the mining safety board and by statute, the 
state mine inspector shall cooperate with the director of the mining and minerals division of the 
energy, minerals and natural resources department to assist the SMe in the performance of the 
director's duties. | 


- History: 1978 Comp., § 69-1-6, enacted by Laws and technology" for "energy, minerals and natural re- 
1979, ch. 68, § 3; 1987, ch. 284, § 48; 1989, ch, 193, § 1; ‘sources: department and is an assistant to the director 
2007, ch. 301, § 1; 2007, ch. 302, § 1. of the mining and minerals department"; substituted 
Repeals and reenactments. — Laws 1979, ch. 68, § 3, the present language of Subsection B for "In addition to 
repealed former 69-1-6 NMSA ‘1978, relating to the designa- those duties assigned to the inspector by the secretary 
tion of the chief of the bureau of mine inspection as the state of energy, minerals and natural resources or the direc- 
mine inspector, and enacted a new 69-1-6 NMSA 1978. tor of the mining and minerals division, the state mine 
Cross references. — For the duties of the state mine inspector shall act on behalf of the division when exercis- 
inspector, see 69-5-7 NMSA 1978. “et ing those powers and fulfilling those duties assigned by 
The 2007 amendment, effective June 20, 2007, added statute to the state mining inspector"; and added Sub- 
the references to the mining safety board. section C. 
Laws 2007, ch. 301, § 1 and Laws 2007, ch. 302, § 1, both 
effective June 20, 2007, enacted identical amendments to ANNOTATIONS 
this section. The section was set out as amended by Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
2007, ch. 302, § 1. See 12-1-8 NMSA 1978, 1 Am, Jur. 2d Mines and Minerals § 274 et seq. 
The 1989 amendment, effective July 1, 1989, in Sub- 58 C.J.S. Mines and Minerals § 237. 


section A substituted "New Mexico institute of mining 
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69-1-7 ‘MINES 69-2-3 


69-1-7. Repealed. 


Repeals. — Laws 1985, ch. 68, § 5 repealed 69-1-7 
NMSA 1978, as enacted by Laws 1977, ch. 255, $ 16, relat- 
ing to the mining safety advisory board, effective April 1, 


1985. For present provisions relating to the mining safety 
advisory board and its duties, see 69-8-3 and 69-8-4 NMSA 
1978. 


ARTICLE 2 


Other Functions of the Bureau of Geology 
and Mineral Resources | 


Sec: 

69-2-1. Annual reports of progress and condition. 

69-2-2. Publication of mining laws and regulations. 
69-2-3. Bureau reports; printing and sale, _ 

69-2-4,. Materials distributed to educational institutions, 


Sec. 

69-2-5. Funds for maintenance of bureau. 
69-2-6. Appropriation; cooperative survey. 
69-2-7. Geothermal energy source; reports, 


69-2-1. Annual reports of progress and condition. 


A. The board of regents of the New Mexico institute of mining and technology shall prepare an 
annual report showing the progress and condition of the bureau of geology and mineral resources, 
together with such other information as it deems necessary or useful or as the board may require. 

B. The board of regents of the New Mexico institute of mining and technology shall provide the 
secretary of energy, minerals and natural resources with a copy of the annual report. 


History: Laws 1927, ch. 115, § 3; C.S. 1929, § 88- 
503; 1941 Comp., § 67-103; 1953 Comp., § 63-1-3; 
Laws 1977, ch. 255, § 18; 1987, ch, 234, § 49; 2001, ch. 
246, § 5. 


The 2001 amendment, effective June 15, 2001, in- 
serted "of regents of the New Mexico institute of mining 
and technology" in Subsections A and B; and substituted 
"bureau of geology" for "bureau of mines" in Subsection A, 


69-2-2. Publication of mining laws and regulations. 


The board may, in its discretion, cause to be prepared and published a compilation of the mining 
laws and regulations of the state and is authorized to update and reprint the same at such inter- 
vals as it deems advisable to reflect any substantial changes in the law or regulations. The book 
shall be sold at such price as the board may determine. 


History: 1953 Comp., § 63-1-3.1, enacted by Laws 
1967, ch. 171, § 1. 


69-2-3. Bureau reports; printing and sale. 


The regular and special reports of the bureau of geology and mineral resources shall be printed 
as the board of regents of the New Mexico institute of mining and technology may direct, and the 
reports may be distributed or sold by the board as the interests of the state or science may de- 
mand. The money now in the possession of the bureau that has been obtained and that is hereafter 


obtained from the sale of the reports shall be used in such manner as the board may direct. ' 


History: Laws 1927, ch. 115, § 4; C.S. 1929, § 88-504; 
Laws. 1935, ch. 19, § 1; 1941 Comp., § 67-104; 1953 
Comp., § 63-1-4; 2001, ch. 246, § 6. 

The 2001 amendment, effective June 15, 2001, added 


"bureau of mines"; inserted "of regents of the New Mexico 
institute of mining and technology"; and deleted "of re- 
gents of the New Mexico School of Mines" preceding "may 
direct". 


the section heading; substituted "bureau of geology" for 
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69-2-4 OTHER FUNCTIONS OF THE BUREAU OF GEOLOGY AND MINERAL RESOURCES 69-2-7 


69-2-4. [Materials distributed to educational institutions. ] 


All materials collected after having served the purpose of the bureau shall be distributed by the 
board to such educational institutions of the state as the board may direct. 


History: Laws 1927, ch, 115, § 5; C.S. 1929, § 88-505; 
1941 Comp., § 67-105; 1953 Comp., § 63-1-5. 


69-2-5. [Funds for maintenance of bureau. | 


The board may use of the funds appropriated for the maintenance of the New Mexico school of 
mines [New Mexico institute of mining and technology] such sums as may be necessary for the 
maintenance of the bureau hereby created, not to exceed, however, such sums as may be appropri- 
ated for the New Mexico school of mines [New Mexico institute of mining and technology] from 
the fund provided by Section 35 of Senate Bill No. 2775 United States congress. (Public - No. 146 
- 66th congress. do 


History: Laws 1927, ch. 115, § 6; C.S. 1929, § 88-506; For school of mines, see 69-2-8 NMSA 1978 and notes ° 


1941 Comp., § 67-106; 1953 Comp., § 63-1-6, thereto. 
Cross references. — For Section 35 of Senate Bill 


No, 2775, see 30 U.S.C. § 191. 


69-2-6. Appropriation; cooperative survey. 


There is appropriated for the bureau of geology and mineral resources twenty thousand dollars 
($20,000) annually of the money received by the state from the mineral leasing land act fund, 
pursuant to Title 30 U.S.C., Section 191. The money appropriated hereunder shall be used to pay 
the expenses incurred in atening federal funds in connection with a cooperative geologic and 
ground water survey of the state. | 


History: Laws 1947, ch. 218, § 1; 1941 Comp., § 67- approved February 25th, 1920, being Public Act No. 146, 
107; 1953 Comp., § 63-1-7; 2001, ch. 246, § 7. 66th Congress". 
The 2001 amendment, effective June 15, 2001, added 


‘the section heading; substituted "bureau of geology" for ANNOTATIONS 
"New Mexico bureau of mines"; and substituted "pursuant ‘Am. Jul, 240A.LR and C.J.8 references S3A 
to Title" for."created by Section 35 of the Act of Congress ‘Am! dur od Mines and Minerals § 48. 


69-2-7. Geothermal energy source; reports. 


A. Any person drilling a hole on state lands to a depth of ten feet or more who encounters or 
whose drill cuts into a geothermal energy source of one hundred degrees centigrade or more shall, 
within ninety days from the date of the penetration, report in writing to the director the depth, 
location and nature of the geothermal energy source. 

B. As used in this section: 

(1) "geothermal energy" means the natural heat of the earth or the energy, in whatever 
form, below the surface of the earth present in, resulting from or created by or that may be ex- 
tracted from, this natural heat; . 

~ (2) "state lands" includes all land owned by the state, all land owned by school districts, 
beds of navigable rivers and lakes, submerged lands and lands in which mineral rights or geother- 
mal resources have been reserved to the state; and 

(3) "director" means the director of the bureau of geology and mineral resources. 


‘History: 1958 Comp., § 68-1-8, enacted by Laws The 2001 amendment, effective June 15, 2001, sub- 


1967, ch. 143, § 1; 2001, ch. 246, § 8. stituted "bureau of geology” for "bureau of mines" in 
Paragraph B(3). 
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69-31 | 00 JOS MINES! ai | 69-3-1 
ARTICLE'3: 


Mining Locations and Operations 


Sec. 

69-3-1, Mining claim location and posting notice. 
69-3-2. Repealed. 

69-3-8, 69-3-4, Repealed. 


Sec. 

69-83-18. ‘Abandonment of mining claims: methods; ‘en- 
~” cumbered claims. 

69-3-19 to 69-3-21. Repealed. 


69-8-5. Penalty. 
69-3-6, Penetration of water stratum by mine discovery ' 
or drill hole; plugging; reports; exceptions. 
69-3-7,. Discovery of natural gas,or-hydrocarbons. 
69-3-8.. Exceptions, 69-3-25. Penalty for trespass; exceptions. 
69-3-9. Penalty. 69-38-26, Trespass against oreck rightfully in Posses- 
69-3-10,; Boundary posts. 6 )% 610. EY sion. ' 
69-3-11, . Relocation. _ 69+3-27, Trespass by livestock; liability of owner, 
69-38-12. Amended and additional location notices. 69-3-28, Termination of lease; thirty days' notice. 
69-3-12.1, Annual labor and annual filings. 69-38-29. Terminating lease without notice; liability in 
69-38-18, Alteration, removal or destruction of location damages; forfeiture of lease, 
marks or notice; penalty. 69-3-30, Stockholders; right of entry and examination of 
69-38-14, Defacing or changing location notice; penalty; mines. . 
correction oferrors, =~ 69-38-31, Denial to stockholders of right of entry; penalty. 
69-3-15 to 69-38-17. Repealed. 69-38-32, "Stockholders" defined. _ 


69-3-22, Size of placer mining claims. | 

69-3-23, Regulations by private landowners as to mining 
locations; recording; amending. 

69-3-24,..No. trespassing notices, 


69-3-1. Mining claim location and posting notice. 


A. Any person or persons desiring to locate a mining claim upon a vein or lode of quartz or 
other rock in place bearing gold, silver, cinnabar, lead, tin, copper-or other, valuable deposit must 
distinctly mark the location on the ground by four substantial posts or monuments, one at each 
corner of the claim, so that its boundaries may be readily traced, and post in some conspicuous 
place on such location, a,notice in writing stating thereon the name or names of the locator or loca- 
tors and his or their intention to locate the mining claim, giving a description thereof by reference 
to some natural object or permanent monument as will identify the claim. 

B.. The locator shall, at the time of making location of any placer mining claim, cause a notice 
of the location to be placed at a designated corner of the claim so located} stating the name of the 
claim, the purpose and the kind of material for which the claim is located, the name of the person 
locating same, and, if located upon surveyed lands, the notice shall contain a description of the 
claim by its legal subdivision. If upon unsurveyed lands, the notice shall contain a description of 
the claim by metes and bounds, with reference to some known object or monument. And whether 
upon surveyed or unsurveyed lands, each corner of the claim shall be marked by a post at leaat 
four feet high, securely set in the ground, or by a substantial stone monument. . 

C, The date of posting of written notice on the location pursuant to Subsection A or B of this 
section is deemed to be the date of location. Within ninety days after the date of location, the loca- 
tor of a lode or placer claim shall file for record in the office of the clerk of the county in which the 
claim is located, a written notice of location for the claim containing: 

(1) the name of the claim; 

(2) the name and current mailing address of the owner of the claim; 

(3) an identification of the claim as either lode or placer; 

(4) the date of location; 

(5), a description reciting, to the extent possible, the section in which the claim is located 
and the approximate location of all or any part of the claim by quarter section. In addition, there 
shall be furnished the section, township and range; and 

(6) either a topographic map published by the U.S. geological survey or copy of such map 
on which there shall be depicted the location of the claim, or a narrative or sketch describing the 
claim with reference by appropriate tie to some topographic, hydrographic or man-made feature. 
Such map, narrative description or sketch shall set forth the boundaries and positions of the indi- 
vidual claim with such accuracy as will allow the claim to be identified and located on the ground 
and shall be no larger than eight and one-half inches by fourteen inches. More than one claim may 


878 


© 2022 State of New Mexico. New:Mexico Compilation Commission. All rights reserved. 


69-3-1 


MINING LOCATIONS AND OPERATIONS 


69-3-1 


be shown on a single map or described in a single narrative or sketch if they are located in the 
same general area, so long as the individual claims are clearly identified. 

»D. Nothing in the requirement for.a map or description found in this section shall require the 
locator or locators of a claim to employ a’professional surveyor or engineer. 


History: Laws 1876, ch. 38, § 1; C.L. 1884, § 1566; 
C.L. 1897, § 2286; Code 1915, § 3445;.C.S. 1929, § 88- 
101; 1941 Comp., § 67-201; 1953 Comp., § 63-2-1; Laws 
1981, ch. 310, § 1. 

Cross references. — For recording unacknowledged 
mine location notices, see 14-8-5 NMSA 1978. 

For ejectment from mining claim, see 42-4-21 NMSA 
1978. 

For mechanics lien on a mining claim, see 48-2-2 NMSA 
1978 et seq. 


For recording royalty assignments, see 70-1-1 NMSA » 


1978 et seq. 

For mining rights in Lincoln National Forest, see 16 
U.S.C. §§ 482e to 482g; in Santa Fe National Forest, see 16 
U.S.C, §§ 482) to 4821. 


ANNOTATIONS 


Record must conform to federal requirements, 
— As a preliminary or discovery notice of location is un- 
known to laws of New Mexico, a locator, as against a sub- 
sequent locator who enters peaceably, must post such a 
notice, as when a copy thereof is recorded, the record will 
meet the requirements of 30 U.S.C. § 28 as to location no- 
tice. Deeney v. Mineral Creek Milling Co., 1902-NMSC-005, 
11 N.M. 279, 67 P. 724. 


Compliance prerequisite to maintenance of claim 


absent possession. — If a person has complied with the 
requirements of this section and federal law, his claim is 
protected from intrusion by others, but he cannot deprive 
another of the right to locate upon the same ground un- 
less he has complied with this section or is in actual pos- 
session of the land. Blake v. Cavins, 1919-NMSC-047, 25 
N.M. 574, 185 P. 374. 

Noncompliance renders location void. — This 
section is supplemental to and not inconsistent with the 
federal mining laws and is valid, and a*failure to.comply 
substantially therewith renders the location void. Upton 
v, Santa Rita Mining Co., 1907-NMSC-017, 14 N.M.»96, 
89 P, 275. 

Failure to record notice of claim does not work 
forfeiture of the claim, or make it subject. to relocation, 
and title is good as against one trying to locate the claim, 
and filing record, with knowledge of prior claim and work 
done. Johnson v. Ryan, 19389-NMSC-002, 43 N.M. 127, 86 


P.2d 1040; Cravens v. Degner, 1929-NMSC-073, 34 N.M, 


323, 281 P. 22. 

Peaceable entry allowed on invalid location, 
— No right can be initiated on the public domain by'a 
forcible or fraudulent entry even if the person in posses- 
sion has an invalid claim. But this rule does not prevent 
a peaceable entry by a prospector when the first occu- 
pant has not made a valid location. Adams v. Benedict, 
1958-NMSC-051, 64 N.M. 234, 327 P.2d 308. 

Possession dependent on diligent operation. — A 
prospector taking possession of land may hold it only for 
such time as he is diligently and persistently conducting 
his operations in good faith with the intent to make a dis- 
covery of mineral, Adams v. Benedict, 1958-NMSC-051, 64 
N.M. 234, 327 P.2d 308. 

Work stoppage by locator cuts off partner's legal 
title. — Ejectment to recover mining property in territory 
of New Mexico cannot be based on fact that relocators had 
acquired such property by a relocation pursuant to a con- 
spiracy with partner of locator, whereby that partner, who 
was not a relocator, stopped necessary work on mine and 


locator legal title thereto or any part thereof. Lockhart v. 
Johnson, 181 U.S. 516, 21 8. Ct. 665, 45 L. Ed. 979 (1901), 
modifying Lockhart v: Wills; 1898-NMSC-007, 9 N.M. 344, 
54 P. 336, appeal dismissed, 19 S, Ct..878, 43 L. Ed. 1186 
(1899). 

Possessory title strength of all welehad — The 
court must consider the strength of the possessory title of 
each of the adverse parties in an action to recover posses- 
sion of a mining claim. Winslow v. Burns, 1948-NMSC-001, 
47 N.M. 29, 132 P.2d 1048. 

Proof of superior title required. — In an action of 
ejectment to recover possession of a mine, on the ground of 
an alleged prior location, made under an Act of Congress 
of May 10, 1872 (80 U.S.C. § 23 et seq.) where relocators 
claim under a notice of relocation, and the only question 
was as to the performance by the locators of the annual 
labor required by said congressional act, an instruction to 
the jury that before locators can recover they must prove 


- some title and right to possession, by a preponderance 


abandoned possession thereof, as such facts do not give © 
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of the evidence, and that such right must be superior to 
that of relocators, is a proper instruction. Wills v. Blain, 
1889-NMSC-021, 5 N.M. 238, 20 P. 798. 

Notice sufficient which with reasonable certainty 
identifies extent of claim. — In ejectment to recover 
possession of a mining claim, a location notice is sufficient 
which refers to certain natural objects and monuments 
with sufficient certainty to identify the claim,'although it 
does not indicate whether such objects-and. monuments 
are of a permanent nature, when this can be shown by 
parol evidence, for the object of the notice is to advise 
the public with reasonable certainty of the location and 
extent of the claim and identify it. Seidler v. LaFave, 
1889-NMSC-005, 5 N.M. 44, 20 P. 789. 

Relocation notice admits validity of original loca- 
tion. — The’récitals in a notice of relocation of a mining 
claim may be construed as solemnly admitting the valid- 
ity of an original location. Wills v. Blain, 1889-NMSC-021, 
5 N.M. 238, 20 P. 798. 

Boundary marking relates back to posting of no- 
tice. — If the locator of a mining claim, after making his 
discovery and posting notice, marks the boundaries of his 
location within a reasonable time, the marking relates 
back to the time he posted a-sufficient notice. Winslow v. 


‘Burns, 1943-NMSC-001, 47 N.M. 29, 132 P.2d 1048. 


Recording of names of locators of contiguous 
mines owned in common not required. — That 
names of the locators of mining claims must be recorded is 
a requirement of the statute which is of no significance, as 
they cannot modify congressional legislation as to a hold- 
ing in common of all mines, which, if contiguous, may be 
developed by work begun on one of the mines. Eberle v. 
Carmichael, 1895-NMSC-023, 8 N.M. 169, 42 P. 95, writ of 
error dismissed, 177 U.S. 68, 20 S, Ct. 571, 44 L. Ed. 672 
(1900). 

Statute of frauds inapplicable. — Where each of 
three persons locates a different mine, under a parol 
agreement that all mines located by any should be owned 
in common by all, the agreement is not within the statute 
of frauds. Eberle v. Carmichael, 1896-NMSC-034, 8 N.M. 
696, 47 P. 717. 

Law reviews. — For comment, "A Judicial na a to 
Updating the Mining Laws of 1872-Pedis Possessio," s 
10 Nat. Resources J. 385 (1970). 

For comment, "Mining Law: Annual Assessment Work, 
New Directions: The Need to Include Antiquities Survey," 
see 20 Nat. Resources J. 933 (1980). 
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For note, "New Mexico Statute Eliminates Previous 
Mining Law Discovery Work Requirements, "see 22 Nat. 
Resources J. 433 (1982). 

For note, "Wide Pattern Pedis Possessio: The Expansion 
of Prediscovery Mineral Claim Protection in New Mexico," 
see 24 Nat. Resources J, 487 (1984). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am, Jur. 2d Mines and Minerals §8§ 8, 26, 44, 45, 47. 

Railroad company's right in respect of material or min- 
eral within right-of-way, 21 A.L.R. 11381. 

Escheat of mining claim transferred to alien, necessity 
of judicial i tor 23 le oe 1247, 79 A.L.R, 1364, 


69-3-2. Repeal: 
Repeals. —,Laws 2011, ch. 134, § 24 repealed NMSA 


1978, as enacted by Laws 1876, ch. 38, § 2, relating to re- 
cord books provided by county clerks and recording fees, 


69-3-3, 69-3-4. Repealed. . 
Repeals. — Laws 1981, ch; 310, §»7, repealed 69-3- 3 


and 69-3-4 NMSA 1978, relating to discovery phate, afters 
tive May 20, 1981. 


69-3-5. Penalty. 


Merger i in deed.of provisions of antecedent contract as 


to mining rights in other land of grantor, 84 A.L.R. 1030, 


38 A.L.R.2d 1310, 

Railroad company's right to remove, or permit removal 
of, materials, underneath its right-of-way, 94 A.L.R. 531, 
149 A.L.R, 378. 

Acquisition of title to mines or minerals, 35 ALL. R.2d 
124, 

Discovery of nactibaetive minerals within sayy laws, 
66 A.L.R:2d 560. ° 

58 C.J.S. Mines ee Minerals, §§ 84 to 56. 


effective July 1, 2011, For provisions of former section, see 
the 2010 NMSA 1978 on NMOneSource.com, 


Any person who shall make or cause the making of a material misrepresentation of fact with 
the intent to defraud in a notice of claim shall forfeit his right to the claim to which the material 
misrepresentation relates, is guilty of a misdemeanor, and upon conviction shall be punished bya 
fine of not more than one thousand dollars. ($1,000) nor less than two hundred dollars ($200) or by 
imprisonment in the county jail for not more than three hundred sixty days nor less than thirty 
days; or by both fine and imprisonment i in the discretion of the court. 


“ANNOTATIONS _ 


Am, Jur. 2a, A.L.R. and C.J.S. veferadced — 538A 
Am. Jur, 2d Mines and Minerals § 377 et seq. 
58 C.J.S. Mines and Minerals § 241. 


History: 1953 Comp., § 63-2-3.2, enacted by Laws 
1957, ch. 61, § 2; 1981, ch. 310, § 3. 


69-3-6. pelt earai of water stratum by mine diseovacy or drill hole; 
plugging; reports; exceptions. | 


Any person drilling a mine lode discovery or mine drill hole to a depth of ten feet or more who 
encounters or whose drill cuts into a water body or water-bearing stratum shall: a: 

A. plug at a horizon and in the manner provided by the rules of the state'engineer;and ~~ 

B. within ninety days from the date of the discovery, report in writing the depth, location and 
manner of plugging the water body or water-bearing stratum to.the state engineer at the state 
capitol and to the director of the bureau of geology and mineral:resources at Socorro, New Mexico; 


History: 1953 Comp.,.§ 63-2-3.3, enacted by Laws 
1957, ch. 108, § 1; 1967, ch. 128, § 1; 2001, ch. 246, § 9. 

Cross. references, — For the appointment» and 
qualifications of the state engineer, see 72-2-1 NMSA 
1978. . 


The 2001 amendment, effective June 15, 2001, substi- 
tuted "reports" for "report to state engineer and to direc- 
tor of the state bureau of mines and mineral resources" in 
the section heading; and substituted "bureau of geology" 
for "bureau of mines" in Subsection B. 


69-3-7. Discovery of natural gas or hydrocarbons. 


Any person drilling a mine lode discovery or mine drill hole to a depth of ten feet or more, who 
shall encounter natural gas or hydrocarbons in any form shall within ten days from the date of 
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encountering natural gas or hydrocarbons report in writing to the state’oil conservation commis- 
sion the depth and location of the natural gas or hydrocarbons and’ thereafter within a reasonable 
time shall plug in accordance with the rules and regulations of the New Mexico oil conservation 


commission. 


History: 1953 Comp., § 63-2-3.4, enacted by Laws 
1957, ch. 108, § 2. 
Compiler' s notes. — Laws 1977, ch. 255, g 4, estab- 


lished the "energy and minerals department." Laws 1977,/: 


69-3-8. [Exceptions.] — 


ch. 255, §.9 absorbed the oil conservation commission into 
the energy and minerals department. 


The provisions of this act [69-3-6 to 69-3-9 NMSA 1978] shall not include or’be applicable to seis- 
mic; core or other exploratory holes or wells’ drilled’ in search of, or for the production of, natural 


gas or hydrocarbons’ in any nite 


History: 1953 Comp., § 63-2-3.5, enacted a Laws 
1957, ch, 108, § 3. 


69-3-9. Penalty. 


- Cross references. — For regulation of oil and gas 
wells, see 70-2-1 NMSA 1978 et seq. 


Any person who fails or refuses to make any report pobanvala by this act [69-3-6 to 69-3-9 NMSA 
1978] or who knowingly makes a false report of any information required by this act is guilty of a 
misdemeanor, and upon conviction, shall be punished by a fine of not less than five hundred dol- 
lars ($500) nor more than one thousand dollars ($1,000). 


History: 1953 Comp., § 63-2-3 6, enacted, f kadwa 
1957, ch. 108, § 4. 


69-3-10. [Boundary posts. ]| 


~_ ANNOTATIONS. 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 53A 
Am: Jur, 2d Mines and Minerals § 377 et seq. 
58 C.J.S. Mines and Minerals § 241, 


The surface boundaries of mining claims heerafter [hereafter] located shall be marked by four 
substantial posts or monuments, one at each corner of such claim, so as to distinctly mark the 
claim on the ground, so that its boundaries can be readily traced, ‘easy shall otherwise conform to 


Section 69-3-1 NMSA tvs: 


History: Laws 1889, ch. 25, § 2; 1897, ch. 58, § 6; C.L. 
1897, § 2299; Laws 1899, ch. 57, § 1; Code 1915, §. 3448; 
C.S. 1929, § 88-104; 1941 Comp., § 67-204; 1953 Comp., ) 


§ 68-2-4, 
Bracketed material. — The bracketed material‘ was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS | 


Relevant to ejectment. — In an action of ejectment 
between applicant for patent for a mining claim and an 


69-3-11. Relocation. 


; 


adverse claimant, court errs in omitting from instructions 
requirements of this section. Deeney v. Mineral Creek 
Milling Co., 1902-NMSC-005, 11 .N.M. 279, 67.P. 724. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am. Jur, 2d Minés and Minerals § 45; 

-§8-C.J.S. Mines and Minerals,§ 46. 


The relocation of any mining ground, which is subject to relocation, shall be made in the same 
way as an original location is required by law to be made. 


History: Laws 1889, ch. 25, § 3; C.L. 1897, § 2300; 


Code 1915, § 3449; C.S. 1929, § 88-105; 1941 Comp., 


§ 67-205; 1953 Comp., § 63-2-5; Laws 1981, ch. 310, § 4. 


ANNOTATIONS 


Fraudulent relocation. — A relocation by an agent in 


the name of a third party after neglecting to do the annual 
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assessment work on the claim of his principal is fraud 
upon his principal, Lockhart v. Washington Gold & Sil- 
ver Mining Co., 1911-NMSC-029, 16 N.M. 223, 117 P.833; 
O'Neill v. Otero, 1910-NMSC-066, 15 N.M.'707, 113 P; 614. 


MINES 


69-3-13 


Ed. 263 (1904); Lockhart v. Johnson, 181 U.S. 516, 21S. Ct. 
665, 45 L. Ed. 979 (1901). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 53A 
Am. Jur, 2d Mines and Minerals §§ 49, 51, 90. 


See also Lockhart v. Leeds, 195 U.S. 427, 25 S. Ct. 76, 49 L. 58 C.J.S. Mines and Minerals §§ 43, 84 to 89. 


69-3-12. Amended and additional location notices. 


A. If at any time the owner of any mining claim heretofore or hereafter located, or his assigns, 
shall apprehend that the original notice of location is defective, erroneous or the requirement of law 
has not been complied with before filing, or shall be desirous of changing his surface boundaries or 
to take in any part of an overlapping claim which has been abandoned, such owner may file in the 
office. where notices of location are by law required to be filed, an amended or additional notice of 
location, subject to the provisions of this article. Provided, that such additional or amended notice of 
location does not interfere with the existing right of others at the time of filing such notice; and no 
such amended or additional location, or record thereof, shall, by itself, preclude the claimant or his 
assigns from proving any such title as they may have held under the previous location. 

B. The owner of an unpatented lode or placer claim existing on June 20, 1981 may file with the 
county clerk's office in the county in which the mining claim is located, a written notice of loca- 
tion containing the information required by Subsection C of Section 69-3-1 NMSA 1978 or.a map 
conforming to the requirements of Paragraph (6) of Subsection C of Section 69-3-1 NMSA 1978. 
Such notice shall also recite the book and page of the recording of the original location notice and 
any additional or. amended location notices, and such map shall state the name of the owner of the 
claims and the claim names for the claims referenced on the map. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 538A 
Am. Jur. 2d Mines and Minerals § 45, 
58 C.J.S. Mines and Minerals § 45. 


History: Laws 1889, ch. 25, § 4; C.L. 1897, § 2301; 
Code 1915, § 3450; C.S. 1929, § 88-106; 1941 Comp., 
§ 67-206; 1953 Comp., § 63-2-6; Laws 1981, ch. 310, § 5. 

Cross references. — For recording unacknowledged, 
amended or additional location notices, see 14-8-5 NMSA 
1978. 


69-3-12.1. Annual labor and annual filings. 


The owner of an unpatented lode or.placer mining claim shall, prior to December 31 of each 
year following, the calendar year in which such claim was located, file for record in the office of 
the clerk of the county in which the mining claim is located either a notice of intention to hold the 
mining claim (including but not limited to such notices as are provided by law to be filed when 
there has been a suspension or deferment of annual assessment work), an affidavit of assessment 
work performed thereon or for the benefit thereof, (stating, among other facts, that the assessment 
work was performed before 12:00 noon of September 1 of that calendar year) or a detailed report 
relating to geological, geophysical or geochemical surveys. An affidavit of assessment work shall 
set forth the time when such work was done and the amount, character and cost thereof, together 
with the name of the person who performed such work. The affidavit, when made and filed as 
herein provided, shall be prima facie evidence of the facts therein stated. The failure to make and 
file the affidavit as herein provided, shall, in any contest, suit or proceeding touching the title to 
such claim, place the burden of proof upon the owner of the claim to show that the work has been 
done according to law. 


History: 1978 Comp., § 69-3-12.1, enacted by Laws 
1981, ch. 310, § 6. 


69-3-13. [Alteration, removal or destruction of location marks or notice; 
penalty. ] 


Any. person, who shall take down, remove, alter or destroy any stake, post, monument or notice 
of location upon any mining claim without the consent of the owner or owners thereof shall be 
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deemed guilty of a misdemeanor, and on conviction, shall be punished by a fine not exceeding one 
hundred dollars {($100)] or by imprisonment in the county jail not exceeding six months, or by 
both such fine and imprisonment. ' 


History: Laws 1889, ch. 25, § 5; C.L. 1897, § 2302; ANNOTATIONS 
C 1915, § 3451; C.S. 1929, § 88-107; 1941 C ; 
Y Brae nie Comp.; § 63-27, uke Yoel Am. Jur. 2d, A.L.R. and CJS. references. — 53A 


Am. Jur. 2d Mines and Minerals § 377 et seq. 
58 C.J.S. Mines and Minerals § 47. 


69-3-14. [Defacing or changing location notice; penalty; correction of 
errors. | 


Any person or persons, or the manager, officer, agent or employe [employee] of any person, firm, 
corporation or association, who shall in any manner alter, deface or change the location notice of 
any mining claim in this state, located under the laws of the United States and of this state, or 
any local regulations in force in the district wherein such claim is situated, thereby in any man- 
ner affecting the rights of any person, firm or corporation, to such claim or location, or the land 
covered thereby, shall be deemed guilty of a misdemeanor, and upon conviction thereof before any 
court of competent jurisdiction, shall be fined in a sum not less than one hundred dollars [($100)], 
nor more than five hundred dollars [($500)], or imprisoned in the county jail for not less than sixty 
days; nor more than one year, or by both such fine and imprisonment, in the discretion of the court 
trying the case. Nothing herein contained shall affect, the rights of such locator.or locators, and his 
or their assigns, to correct errors in such notice and file amended location notices as provided in 
Section 69-3-12 NMSA 1978, and the laws of the United States: provided, such change shall not 
affect or change the date of such location notice, or affect the rights of any other person. 


History: Laws 1897, ch. 58, § 3; C.L. 1897, § 2311; ANNOTATIONS 
h H ete -108; e 
Repenong ran r ee di POEL COD, Am. Jur, 2d, A.L.R. and C.J.S. references. — 53A 
Bracketed material. — The bracketed material was Am. Jur. 2d Mines and Minerals § 377 et seq. 
inserted by the compiler and is not part of the law. 58 C.J.S. Mines and Minerals §§ 45, 131. 


69-3-15 to 69-3-17. Repealed. 


Repeals. — Laws 1981, ch. 310, § 7, repealed 69-3- evidence of assessment work, effective May 20, 1981. For 
15 to 69-38-17 NMSA 1978, relating to annual labor and present provisions, see 69-3-12,.1 NMSA 1978. 


69-3-18. [Abandonment of mining. claims; methods; encumbered oti 


In addition to the provision of law now in force in respect to the abandonment of mining claims, 
they may be abandoned in the following manner: the owner or owners of any mining claim, wish- 
ing to abandon the same, may sign and acknowledge in the same manner provided by law for the 
acknowledgment of deeds, and file for record in the office of the county clerk, a certificate describ- 
ing the same, stating when and by whom located, the name of the claim, the book and page where 
the notice of location of such claim is recorded; that he or they give up and abandon such claim, 
and that the same is open and subject to relocation. Upon the filing of such certificate, the mining 
claim therein described shall be considered abandoned and open to relocation as if the same had 
never been located, and the owner or owners thereof forever estopped from claiming any right 
or interest therein under the location mentioned in said certificate; provided, that this provision 
for abandonment shall not apply to any claim or location Hs. which any mortgage, lien or other 
encumbrance exists. 


History: Laws 1889, ch. 25, § 6; C.L. 1897, § 2303; ANNOTATIONS 
Code 1915, § 3458; C.S, 1929, § 88-114; 1941 Comp., 


§ 67-212; 1953 Comp., § 63-2-12. Section merely recites common-law rule that upon 


effective abandonment of an entire claim the claim is open 
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to relocation as if it had never been located, Laguna Dev. 
Co. v. McAlester Fuel Co., 1977-NMSC-105, 91 N.M, 244, 
572 P.2d 1252, 

It has no applicability to abandonment by one 
cotenant of his interest in a mining claim, which is in- 
sufficient to work an, abandonment as against remain- 
ing cotenants. Laguna Dev. Co. v. McAlester Fuel Co,, 
1977-NMSC-105; 91 N.M..244,572 P.2d\ 1252. 

Abandonment must be by owner or all co- 
owners. — This section clearly contemplates an 


69-3-19 to 69-38-21. Repealed. 


Repeals, — Laws 1981, ch. 310, § 7, repealed 69-3-19 
to 69-38-21 NMSA 1978, relating to placer mining claims, 
effective May 20, 1981. 


MINES 
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effective abandonment of the entire mining claim by its 
owner or by all of its co-owners together. Laguna Dev. Co. 
v. McAlester Fuel Co., 1977- -NMSC- 105, 91 N.M. 244, 572 
P.2d 1252. 

Am, Jur. 2d, A.L.R. mi C.J.S. references. — 53A 
Am, Jur. 2d Mines and Minerals § 377 et seq. 

Validity and construction, of statutes providing for re- 
version of mineral estates for abandonment or nonuse; 16 
A.L.R.4th 1029. 

58 C.J.S. Mines and Minerals § 78. 


69-3-22. [Size of placer mining claims.] 


The size of the claim or claims to be located under Sections 69-3-19 to 69-3-21 NMSA 1978 [re- 
pealed], and the amount of annual assessment work to be done thereon in order to hold possession 
of and secure patent. to the same shall be the’ same as provided by Revised Statutes of the United 


States. 


History: Laws 1909, ch. 65, § 4; Code 1915, § 3462; - 


C.S. 1929, § 88-118; 1941 Comp., § 67-216; 1953 Comp., 
§ 63-2-16. 
Bracketed material. — The bracketed meteria! was 


inserted by the compiler and is not part of the law. Sec- © 


tions 69-3-19 to 69-3-21 NMSA 1978 were repealed by 
Laws 1981, ch. 310, § 7, effective May 20, 1981. 

Cross references. — For provisions of the Revised 
Statutes of the United States, see 30 U.S.C. §§ 26, 27528, 
28b, 29 to 35. 


ANNOTATIONS 


Law reviews. — For note, "New Mexico Statute. Elimi- 
nates Previous Mining Law Discovery Work Require- 
ments," see 22 Nat. Resources J. 433 (1982). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am. Jur. 2d Mines and Minerals § 45. 

‘68 C.J.S. Mines and Minerals §§ 44, 67.to 77.. 


69-3-23. [Regulations by private landowners as to mining locations; 


recording; amending. | 


The owner or owners of lands within this state, the title to which has been vested by letters pat- 
ent from the United States government, may make and file in the office of the county clerk of the 
county in which such lands are situated, such rules and regulations, not inconsistent with the laws 
of the United States and of this state, as they may see fit, governing the location and acquisition of 
mining claims thereon, which rules and regulations when so filed shall be binding upon all parties, 
and a copy thereof duly certified by the county clerk shall be received and admitted as evidence in 
any suit or proceedings relating to such mining claims; such rules and regulations may be changed 
and supplemented from time to time by other rules and regulations filed in like manner, providing 
that such change shall not affect rights acquired prior Haare. 


History: Laws 1897, ch. 58, § 7; CL. 1897, § 2314; 
Code 1915, § 8514; C.S, 1929, § 88-701; 1941 Comp., 
§ 67-217; 1953 Comp,, § 68-2-17, ) 

Cross references, — For the meaning of "county 
clerk", see 69-8-1 NMSA 1978 and notes thereto, 


ANN OTATI ONS 


Am, sik 2d, ALR. and C, JS. references. — 53A 
Am. Jur. 2d Mines and Minerals § 3. 
58 C.J.8.'Mines and Minerals §$ 182 to 142. 


69-3-24. [No trespassing notices.] 


Whenever the owner or lessee of any mining property in the state of New Mexico shall desire to 
operate the same and to prevent trespassers from entering thereon, such owner or lessees [lessee] 
may post notices in English and Spanish in at least three public places upon said premises, warn- 
ing all persons from entering upon said property without permission of the owner or lessee or his 
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or their authorized agent or superintendent, which notices ‘shall describe the boundaries of said 
property. 


History: Laws 1905, ch. 28, § 1; Code 1915, § 8516; * =’ One making delivery of goods ordered by a tenant in dwell- 


C.S. 1929, § 88-703; 1941 Comp, § 67-218; 1953 Comp., ing house on the property is not liable to the penalty. State 
§ 63-2-18. v, Vincioni, 1925-NMSC-009, 30.N.M. 472, 239 P. 281. 

Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references, — 53A 
inserted by the compiler and is not part of the law. Am, Jur. 2d Mines and Minerals §§ 379, 380,381. 

Cross references. — For publication in lieu of posting, Trespass by lessee, liability of lessor of mining property 
see 14-11-12 NMSA 1978. to true owner, 127 A.L.R. 1020. 

Injunction against repeated or continuing trespasses on 
ANNOTATIONS real property, 60 A.L.R.2d 310. 

Applies.only when property operated. — This sec- Recovery for unauthorized geophysical or seismograph 
tion and the penalty provision contemplate the posting of exploration or survey, 67 A.L.R.2d 444, 
mining property only in case the property is being operated. 58 C.J.S. Mines and Minerals § 45. 


69-3-25. [Penalty for trespass; exceptions.] 


After the posting of such notices, it shall be unlawful for any person to enter upon said premises 
without such permission, and any person violating the provisions of the proceding [preceding] sec- 
tion [69-3-24 NMSA 1978] shall be deemed guilty of a misdemeanor and upon conviction thereof 
shall be punished by fine not exceeding fifty dollars [($50.00)] or imprisonment in the county jail 
for a period not exceeding thirty days, or both such fine and imprisonment, in the discretion of the 
court: provided, that this section shall not apply to any person or persons entering said premises 
in good faith for the purpose of ascertaining whether assessment work has been done, or for the 
purpose of making a location on government land. ; 


History: Laws 1905, ch. 28, § 2; Code 1915, § 3517; _ ANNOTATIONS 


C.S. 192 88-704; 1941 C F -219; 1953 C 7 
eeu » SBE 70K AP PMR 8.219518 bitin Am. Jur. 2d, A.L.R. and C.J.S. references, — 53A 
Bracketed material. — The bracketed material was Am. Jur. 2d Mines and Minerals § 377 et seq; 


inserted by the compiler and is not part of the law. 58 C.J.S. Mines and Minerals § 131, 


69-3-26. [Trespass against person rightfully in possession.] 


When any person, firm or corporation shall be lawfully and peaceably in possession of any min- 
ing claim in this state and shall have complied with all the requirements of law and regulations in 
force in the district in which said mining claim is situated, such persons, firm or corporation shall 
be deemed to be the rightful possessor of such mining claim and of the land included therein; and 
any person or the officer, agent or employe [employee] of any corporation who shall by force, in- 
timidation, fraud or stealth, or in the temporary absence of the rightful possessor, enter upon such 
mining claim with intent to hold the same, or any part thereof, against the rightful possessor shall 
be considered a trespasser, and the judge of the district court for the district in which such claim is 
situated shall, upon the proper showing of such facts made by affidavit or by oral testimony upon 
a hearing ordered for that purpose, and upon the filing with the clerk of said district court of a 
good and sufficient bond, grant an order to show cause why a writ of injunction should not issue, 
enjoining and restraining such trespasser, his servants, agents and employes [employees] and any 
person associated with him, from in any manner interfering with the rightful possessor in the pos- 
session of such claim until the final disposition of such cause. 


History: Laws 1897, ch. 58, § 5; C.L. 1897, § 2313; ! ANNOTATIONS 
Code 1915, § 3475; C.S. 1929, § 88-213; 1941 Comp., Ame ee at! AP iy ete phot terences. — 59A 


§ 67-220; 1953 Comp., § 63-2-20. : : 
Bracketed material. — The bracketed material was Am. Jur. 2d Mines and Minerals §§.379, 380, 381. 
inserted by the compiler and is not part of the law. Forcible entry and detainer or unlawful detainer as ap- 
Cross references. — For ejectment, see 42-4-21 to 42- plicable in case of "lease" of minerals or oil or gas, 107 


; . ALR, 661. 
oe he 58 C.J.S. Mines and Minerals §§ 32, 33. 
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69-3-27 | MINES © {iv 69-3-29 


69-3-27. [Trespass by livestock; liability of owner. |] 


The owner of any livestock in this state shall not be liable to the owner or his agent or [of] any 
mining or mineral claim or millsite for damages done: by way of trespass upon the same by said 
livestock other than for actual:damage done to buildings, tents, mining supplies orother personal 
property situated thereon: provided, that nothing in this section shall be construed as abridging or 
curtailing any of the existing rights of any such owner whenever any such mining or mineral claim 
or millsite may be used by the owners thereof, his tenant:or lessee,as:a livestock.ranch. ‘+ 


History: Laws 1889, ch..105, § 1; C.L. 1897, § 2827; ANNOTATIONS 


15, § 351 ; -702; 1941 C is : 
Gade 1818, 8 Obie tie AOSD tidemenener ¢ioliene Am, Jur. 24, A.L.R. and:C.,8. references. — Liabil- 
§ 67-221; 1953 Comp. wi . 63-2-21. 
ity for personal injury or death caused by. j baer or 
intruding livestock; 49,A.L.R.4th 710. 


69-3-28. [Termination of lease; thirty days' notice.]: 


Hereafter any lease upon any mine, or portion ofa mine, not given.in writing; for a specified 
time, shall not be terminated ‘until after notice! of the date of such termination, eae by: the lessor 
to the lessee, not less than thirty days phon to such date of termination, ~ . 


istory; Laws 1891, ch. 73, § 1; C.L. 1897, s 2358; : Desa las eal of land End payment of royalty as affected 


Code 1915, § 3519; C.S, 1929, § 88-706; 1941 Comp., by assignment of lease or sublease as to a portion of the 
§ 67-222; 1953 Comp., § 63-2-22, land, 82 A.L.R. 1273. 

Cross references. — For release from record upon Assignment of lease or sublease as to a portion of the 
mineral lease forfeiture, see 70-1-3 to 70-1-5 NMSA 1978. land as: affecting rights and duties as to development of 


the land, 82 A.L.R. 1279, 


ANNOTATIONS Surviving partner, or member of joint adventure, power 

Am. Jur. 2d, A.L.R. and C.J.8. references. — 53A of, to grant or sell mineral rights in land belonging to 
Am, Jur. 2d Mines and Minerals §§ 221, 226 et.seq. partnership or joint adventure, 89 A.L.R.588. 

Different tracts belonging to;same owner and covered Forcible entry and detainer, or unlawful detainer, as ap- 

by single lease, duty to develop each tract, 11 A.L.R. 138. plicable in case of "lease" of minerals, 107 A.L.R. 661. — 

What are minerals within deed, lease or license, 17 Buildings erected by tenant for use in connection with 
A.L.R. 156, 86 A.L.R. 983. mining lease as trade fixtures, 107 A.L.R, 1155. 

Mistake in lease, as ground for relief, 26 AL. R. 472, 163 Mistake as to existence, practicability of removal or 

A.L.R. 878. '. amount of minerals as ground:for relief from lease, 163 


Time for payments necessary to exercise of ton or A.L.R. 878. 


avoidance of, forfeiture when date fixed falls on Sunday, Right of co-lessor in community oil or gas lease to lessen 
29 A.L.R..241. production and royalties under such lease by operations 


Cancellation of lease of mineral rights because of forfei- on land not covered’ Leg lef or released piesstreey, 167 


ture, 60 A.L.R, 922, 76 A.LiRi2d 721. A.L.R, 1225. 
Covenant in mining lease to develop property as af- Rights and remedies of owner or lessee of oil or gas land 


fected by provision for delay rental, 67 A.L.R. 221. or mineral or royalty interest therein i in respect of waste of 
Digteean between ininiecet and "or" lease, 67 A.L.R. 223. oil or gas through operations on other lands, 4 A.L.R.2d 198, 
Acquisition by assignee or sublessee of lessee in mining Right of mineral lessee to deposit top soil, waste materi- 
lease of rights-inconsistent with those reserved by lessee, als and the like upon lessor's additional land not being 
effect of, 69 A.L.R, 936. : mined, 26 A.L.R.2d 1453. 


Sublessee's right to take lease from iooy after expira- “Construction and effect of provision in mineral lease 
tion of lease'to sublessor, 75 A.LiR. 847. , excusing payment of mineral rent or royalty, 28 A.L.R.2d 


Hstoppel, by acquiescence in improvements, by lessee to- . ~ 1013, 
assert Aeel pab ton title or Laffer 76 ALR. no Relief against forfeiture of lease for nonpayment of rent, 


Minimum obligation placed on lessee by provision in 31 A.L.R.2d 321, 
mining lease as maximum measure of his right, 76A.L.R, © Royalty as realty or per sonal property, 68 ALR2d 728, 
836. 58 C.J.S, Mines and Minerals § 173. . t 


69-3-29. [Terminating lease a Ent notice; liability i in damages; 
forfeiture of lease.| 


The lessor and the mine upon which any lease is terminated without such thirty days' notice, 
shall be liable to the lessee for all damages resulting from such termination: provided, that nothing 
in this or the preceding section [69-3-28 NMSA 1978] shall prevent the forfeiture and termination 
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69-3-30 MINING REGULATION LAW; DEFINITIONS 69-3-32 
of any such lease without such notice when the lessee is working the leased ground in such man- 


ner as to damage the property. 


History: Laws 1891, ch. 73, § 2; C.L. 1897, § 2359; 
Code 1915, § 3520; C.S. 1929, § 88-707; 1941 Comp., 
§ 67-223; 1953 Comp., § 63-2-23. 


69-3-30. [Stockholders; right of entry and examination of mines.] 


Any person owning stock in any corporation or company owning or operating mines in this state, 
shall at any time during the business hours of the day, have the right to enter in and upon any and 
all mines of such corporation or company, and all underground workings connected therewith for 
the purpose of examining the same. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 53A 
Am, Jur. 2d Mines and Minerals §§ 235, 236: 
58 C.J.S. Mines and Minerals § 256. 


History: Laws 1882, ch. 33, § 1; C.L. 1884, § 1572; 
C.L. 1897, § 2806; Code 1915, § 3472; C.S. 1929, § 88- 
210; 1941 Comp., § 67-224; 1953 Comp., § 63-2-24. 


69-38-31. [Denial to stockholders of right of entry; penalty.]: 


Every corporation or company or officer or agent of such corporation or company who shall 
refuse to allow upon demand, any person owning stock in such corporation or company, to enter 
such mines, as in the preceding section [69-3-30 NMSA 1978] provided, shall be guilty of a misde- 
meanor, and the corporation: or company shall forfeit:and pay to the party injured a penalty of one 
hundred dollars [($100)] for every such refusal, and all damages resulting therefrom. 


History: Laws 1882, ch, 33, § 2; C.L. 1884, § 1573; 
C.L. 1897, § 2807; Code 1915, § 3473; C.S, 1929, § 88- 
211; 1941 Comp., § 67-225; 1953 Comp.,, § 63-2-25. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am. Jur, 2d Mines and Minerals §§ 235, 236. 
58 C.J.S. Mines and Minerals § 241. 


69-3-32. ["Stockholders" defined. | 


The words "any person owning stock" as used in the preceding sections [69-3-30, 69-3-31 NMSA 
1978] shall be taken and considered to mean stockholders, whose names appear on BAe stock book 
of the company as owners of stock, and none others. 


History: Laws 1884, ch. 45, § 1; C.L. 1884, § 1574; mean stockholders whose names appear on the stock book 


C.L. 1897, § 2308; Code 1915, § 3474; C.S, 1929, § 88- 
212; 1941 Comp., § 67-226; 1953 Comp., § 63-2-26. 
Compiler's notes. — This section originally read: 
"Whenever the words ‘any person owning stock' occur in an 
act entitled 'An act to compel mining companies to permit 
stockholders to examine company mines, etc.'; approved 
March 2nd, 1882, they shall be taken and considered to 


of the company as owners of stock, and none others." Com- 
piled Laws 1884 and 1897 worded the section to read: 
"Whenever the words 'any person owning stock’ occur in 
the above sections they shall be taken and considered to 
mean stockholders, whose names appear on the stock book 
of the company as owners of stock, and none others." The 
1915 Code compilers provided the present wording. 


ARTICLE 4 
Mining Regulation Law; Dehhitions 


Sec 

69-4-1. Repealed. 
69-4-2.. Repealed. 
69-4-3... Repealed. 
69-4-4. Repealed. 
69-4-5. Repealed. 


Sec. 

69-4-6. Repealed. 
69-4-7., Repealed. 
69-4-8. Repealed. 
69-4-9. Repealed. 
69-4-10. Repealed. 
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69-4-1 


69-4-1. Repealed. 
Repeals. — Laws 2007, ch, 301, § 18 and Laws 2007, 


ch, 302, § 18 repealed 69-4-1 NMSA 1978, as enacted 
by Laws 1933, ch. 153, § 1, relating to the definition of 


69-4-2. Repealed. 


Repeals. — Laws 1989, ch. 193, § 19 repealed ‘69- 
4-2 NMSA 1978, as enacted by Laws 1933, ch. 153, § 2, 


69-4-3. Repealed. 
Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 


ch. 302, § 18 repealed 69-4-3 NMSA 1978, as enacted by 
Laws 1933, ch. 153, § 3, relating to the definition of "coal", 


69-4-4,. Repealed. 
Repeals., — Laws 2007, ch. 301, § 18 and Laws 2007, 


ch. 302, § 18 repealed 69-4-4 NMSA 1978, as enacted 
by Laws 1933, ch. 158, §.4,:relating to the definition of 


69-4-5. Repealed. 
Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, ch. 


302, § 18 repealed 69-4-5 NMSA 1978, as enacted by Laws 
1933, ch. 153, § 5, relating to the definition of "working 


69-4-6. Repealed. 
Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 


ch. 302, § 18 repealed 69-4-6 NMSA 1978, as enacted 
by Laws 1933, ch. 153, § 6, relating to the definition of 


69-4-7. Repealed. 
Repeals. — Haws 2007, ch. 301, § 18 and Laws 2007, ch. 


302, § 18 repealed 69-4-7 NMSA 1978, as enacted by Laws 
1933, ch, 153, § 7, relating to the definition of "rock-dust 


69-4-8. Repealed. . 
Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 


ch. 302, § 18 repealed 69-4-8 NMSA 1978, as enacted by 
Laws 1933, ch. 153, § 8, relating to the definition of "gas", 


69-4-9. Repealed. | 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007) 
ch. 302, § 18 repealed 69-4-9 NMSA 1978, as enacted 


MINES 


69-4-10 


"mine", effective Jue 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


' relating to the definition of "inspector", effective July 1, 


by Laws 1938, ch. 153, § 9, relating to the definition of 


69-4-10. Repealed. 


Repeals, — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch, 302, § 18 repealed 69-4-10 NMSA 1978, as enacted 
by Laws 1933, ch. 153, § 10, relating to the definition of 
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1989. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


"pillar", effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


place", effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com, 


"rock-dusting", effective June 15, 2007. For provisions 
of former section, see the 2006 NMSA 1978 on NMOne 
Source.com. 


barrier", effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


"permissible", effective June 15, 2007. For provisions 
of former section, see the 2006 NMSA 1978 on NMOne 
Source,com. 


"operator", effective June 15, 2007. For provisions of for- 
mer section, see the 2006 NMSA 1978 on NMOneSource 
com. 
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69-5-1 STATE INSPECTOR OF MINES 69-5-7 


ARTICLE 5 


State Inspector of Mines . 


Sec. «5, 

69-5-1. Repealed. 

69-5-2 to 69-5-6. Repealed. 

69-5-7. Duties; state mine inspector; director of mining 
and minerals. 

69-5-8. Repealed. - wie 

69-5-9. Inspections; right of entry, operator's representa- 
tive. 

69- ‘5-10. Compliance assistance visit record; operator's 
copy. 

69-5-11. Repealed. 

69-5-12. Repealed. 


69-5-1. Repealed. 


Repeals. — Laws 1979, ch. 68, § 4, repealed 69-5-1 
NMSA 1978, relating to the appointment of a state mine 
inspector. For present provisions, see 69-5-7 NMSA 1978. 


69-5-2 to 69-5-6. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-5-2 to 
69-5-6 NMSA 1978, as amended by Laws 1964 (1st S.S.), 
ch. 4, 88 1 and 2, Laws 1971, ch. 234, § 6, Laws 1978, ch. 


Sec. 

69-5-13.. Repealed. 

69-5-14. Ordering dangerous conditions in mines removed 
or removal of workers from danger zones. 

69-5-15. Repealed. 

69-5-16., Operator's compliance. 

69-5-17, Fatal and serious mine accidents; assistance; in- 
vestigation; notification; civil penalty. 

69-5-18. Repealed. 

69-5-19 to 69-5-21. Repealed. 

69-5-22, Mine accident: rapid response system. 

69-5-23. Attorney general, 


mine inspector and deputy mine inspectors, effective 
July 1, 1987. For present comparable provisions, see 69-1- 


1, 69-1-6, and 69-8-1 to 69-8-15 NMSA 1978. 
36, § 1, and Laws 1973, ch. 186, § 5 relating to the state. ; ech ae 


69-5-7. Duties; state mine inspector; director of mining and minerals. 


A. The state mine inspector shall: 

(1) develop and maintain mine safety and health training programs; 

(2) upon notification of any explosion or other catastrophic event at a mine in which the 
lives of mine workers are jeopardized or in which fatalities have occurred, allocate available re- 
sources within a twenty-four-hour time period to assist the mine operator in the rescue of persons 
and the subsequent accident investigation; 

(3) upon request from any operator, provide compliance assistance to include on-site audits 
to any mine or mine operator within the state to aid in the health and safety of mine workers and 
mine operators; 

(4) if a mine is found to be unsafe during an inspection, give written notice that the mine 
is unsafe to the owner, operator or manager of the mine with an explanation for the notice; 

(5) support and maintain a uniform system of mine bell signals and furnish a copy of the 
signal system to each underground mine operator within the state. Automated hoists shall be 
exempt from compliance with the bell signal requirements; 

(6) implement a program of certifying mine personnel as provided by law; and 

(7) make a report to the governor on or before June 1 of each year, which report covers the 
preceding calendar year and contains a review of the official acts of the inspector. 

B. The director of the mining and minerals division of the energy, minerals and natural re- 
sources department shall: . 

(1) cooperate with the state mine inspector to assist the state mine inspector in the perfor- 
mance of the state mine inspector's duties, including providing the state mine inspector with mine 
registration and other information collected by the department; 

(2) provide an annual resources report to the governor that shall include statistics of the 
number of persons employed in mining, the production and value thereof; and 

(3) have right of entry to the mines as may be required to fulfill the director's statutory 
duties. 
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69-5-8 1G ~ MINES 69-5-10 


History: Laws 1933, ch. 158, § 14; 1941 Comp., $ 67- ‘Subsections A through E as present Paragraphs (1) 


404; 1941, ch. 28, § 1; 1947, ch. 210, § 2; 1953, ch.46,§1; © + through (5) of Subsection A; deleted at the end of pres- 

1953 Comp., § 63-4-5; Laws 1968, ch. 229, § 1; 1973, ch. ent Subsection A(5) "Statistics of the number of per- 

218, § 2; 1987, ch. 234, § 50; 1989, ch. 198, § 2;2007,ch. sons employed in and about the mines in the state and 

801, § 2; 2007, ch. 302, § 2. of the production and the estimated value thereof and 
Cross references, — For cooperation with bureau of a resume of the mining conditions generally existing 

geology and mineral resources, see 69-1-2 NMSA 1978, - in the state during that calendar year"; and added Sub- 
For state mine inspector duties and status, see 69- 1-6 section B, 

NMSA 1978: 
For inspector's ‘duties under the Mining Safety Act, see seine ANNOTATIONS 

69-8-5 NMSA 1978. Inapplicable to water diversion. project. — A 
The 2007 amendment, effective June 20, 2007, added United States corps of engineers’ shaft sinking operation 

Paragraphs (1) through (4) and (6) of Subsection A and for purposes of diverting waters of the Rio Grande and 

Sole pecs a Rae hoists from' compliance with the bell Chamita rivers would not come under the supervision and 

signal requirements b b t 1955-56 Op. Att' 
Laws 2007, ch, 801, § 2 antelataSoorrch:tibat @2 baa,  - Re Bovermed by state mining provisions, ans 

effective June 20, 2007, enacted identical amendments to State inspector has no authority to reduce safety 

this section. The section was set out as amended by Laws requirements. 1959-60 Op. Att'y Gen. No. 59-50. 

2007, ch. 302, § 2, See 12-1-8 NMSA 1978. Am. Jur. 2d, A.L.R. and C.J.S. references. — 538A 
The 1989 amendment, effective July 1, 1989, added Am, Jur, 2d Mines and Minerals § 257. 

all of the catchline following "Duties"; inserted the pres- 58 C.J.S. Mines and Minerals § 237.’ 


ent designation for Subsection A; redesignated former 


69-5-8. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, in underground mines, effective June 15, 2007. For pro- 
ch. 302, § 18 repealed 69-5-8 NMSA 1978, as enacted visions of former section, see the 2006 NMSA 1978 on 
by Laws 1958, ch. 82, § 3, relating to guards and safety NMOneSource.com. 
belts. around the seats of operated vehicles or equipment ) 


69-5-9. Inspections; right of entry; operator's representative. 


The state mine inspector is given authority at all reasonable times to: 

A. ‘enter and inspect any mine in the state in such manner as not to impede or obstruct the 
workings of the mine; and 

B. require that the mine owner, operator or manager at all times furnish means necessary for 
such entry, inspection, examination and inquiry." 


History: Laws 1988, ch. 153, § 15;1941 Comp.,§67- .. ~~~. +~~ANNOTATIONS : 
05; 1953 C +, § 68-4-'7; 200 . 801, § 3; 2007, ch. 

a hte ea ea a ta met 6 Ui Am, Jur, 2d, A.L.R. and C.J.S. references. —.53A 
. The 2007 amendment, effective June 20, 2007, elimi- Am, Jur, 2d Mines and Minerals § 274 et seq. 

nated the list of purposes for the inspection. nb C.J.S, Mines and Minerals §§ 237, 240. 


Laws 2007, ch. 801, §'3 and Laws 2007, ch. 302, § 3, both’ 
effective June 20, 2007, enacted identical amendments to 
this section. The section was set out-as amended by Laws 
2007, ch. 802, § 3. See 12-1-8 NMSA 1978. 


69-5-10. Compliance assistance visit record; operator's copy. 


The state mine inspector shall make an entry of record in the state mine inspector's: office of 
each compliance assistance visit and;shall furnish the operator a copy thereof. 


History: Laws 1983, ch, 153, § 16; 1941 ontp. § 67- 1 - this section. The section was set out as amended by Laws 
406; 1958 Comp., § 63-4-8,; 2007, ch. 801, § 4; 2007, ch, 2007, ch. 302, § 4. See 12-1-8 NMSA 1978. 
302, § 4. 


The 2007 amendment, effective June 20, 2007, required r Ost ANN OTATION S 
the state mine inspector to furnish a copy of the record of Amo Jur 20, A.L.Roand GidiSs references: == (58 
each compliance assistance visit to the mine operator. ~ _0.d,8..Mines and Aiaaen le § 237. 


Laws 2007, ch. 301, § 4 and Laws 2007, ch: 802}-§ 4, both 
effective June 20, 2007, enacted identical amendments to 


890 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


69-5-11 STATE INSPECTOR OF MINES 69-5-15: 


69-5-11. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, admit inspector, effective June 15, 2007. For provisions 
ch. 302, § 18 repealed 69-5-11 NMSA 1978, as enacted by of former section, see the 2006 NMSA 1978 on NMOne 
Laws 1933, ch. 153, § 17, relating to duty of operator to Source.com. 


69-5-12. Repealed. 


Repeals, — Laws 1987 : ch. 234, § 84 repealed 69-5-12 expenses for the state inspector of mines, effective July 1, 
NMSA 1978, as amended by Laws 1958, ch. 82, § 2, re- 1987. For present comparable provisions, see 69-8-1 to 69- 
lating to office, fixtures and equipment and traveling 8-15 NMSA 1978. 


69-5-13. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, » __ occupation, effective June 15, 2007. For provisions of for- 
ch, 302, § 18 repealed 69-5-18 NMSA 1978, as enacted by mer section, see the 2006 NMSA 1978 on NMOneSource 
Laws 1933, ch. 153, § 19, relating to records; files; full-time .com. 


69-5-14, Ordering dangerous conditions in mines removed or.removal 
of workers from danger zones, 


When any mine or portion of a mine or machine, device, apparatus or equipment pertaining to 
a mine, in the judgment of the state mine inspector, is in so dangerous a condition from any cause 
or creates such a hazard as to jeopardize life or health, the state mine inspector shall at once di- 
rect the management or operator of the mine to remove the dangerous condition or safeguard the 
equipment. Should the state mine inspector find during inspection of the mine a dangerous condi- 
tion existing in the mine that might cause loss of life or serious personal injury to the employees, 
the state mine inspector has the right to require the operator to immediately withdraw all persons 
from the dangerous places or from the entire mine. In the event the operator fails or refuses to 
immediately comply with the requirements or instructions of the state mine inspector, the state 
mine inspector shall issue an order closing all or any portion of the mine to regular operations and 
notify a representative of the miners and the mine safety and health administration immediately. 


History: Laws 1933, ch, 153, § 20; 1941 Comp., § 67- district in which the mine is.located" in the last sentence 


410; 1953 Comp., § 63-4-12; Laws 1961, ch. 108, § 1; and made minor stylistic changes throughout the section. 
1973, ch. 218, § 3; 1989, ch. 193, § 3; 2007, ch. 301, § 5; 
2007, ea 302, : 5. ie fe i a ANNOTATIONS 

Cross references. — For the federal Mine Safety 


Endangered health prerequisite to closing mine. 
— In order to stop the operation of a mine, inspector must 
first determine that cause exists. Under this section, the 
determination must be that there is so dangerous a con- 
dition from any cause, as to jeopardize life or health. In 
advance of such a determination, there is no power to or- 
der a cessation of operation of a working mine. The same 
reasoning would obtain in the case of a mine which is pro- 
posed to be reactivated. It may be true that in such mines, 
generally, some cause would exist for recommendations 
and regulation and even an order that the operation of the 


and Health Act, see 30 U.S.C. § 801. The mine safety and 
health administration is a division of the federal depart- 
ment oflabor, — . 

The 2007 amendment, effective June 20, 2007, autho- 
rized the state mine inspector to issue an order closing all 
or part of a mine to regular operation and required the 
inspector to notify a representative of the miners and the 
mine safety and health administration. 

Laws 2007, ch. 301, § 5 and Laws 2007, ch. 302, § 5, both 
effective June 20, 2007, enacted identical amendments to 


this section. The section was set out as: amended by Laws ine be halted until conditiota were corrected. 1955-56 
2007, ch. 302, § 5, See 12-1-8 NMSA 1978. Op Atty Goh. No se 644). ce ce 

The 1989 amendment, effective July 1, 1989, substi- Am, Jur, 2d, A.L.R. and C.J.S. references, — 58 
tuted "state mine inspector" for "inspector" in the first C.J.S, Mines and Minerals § 237. 


sentence, inserted "through the district attorney for the 


69-5-15. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, mine conditions, effective June 15, 2007. For provisions 
ch. 302, § 18 repealed 69-5-15; NMSA 1978, as enacted by of former section, see the 2006 NMSA 1978 on NMOne 
Laws 1933, ch. 153, § 21, relating to summary report of Source.com. 
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69-5-16. Operator's compliance. 


The operator of every mine shall observe and comply with all orders, regulations and written 
notices issued by the state mine inspector or the director of the division of mining and minerals 
of the energy, minerals and natural resources department in accordance with their respective 
statutory duties. 


History: Laws 1933, ch. 153, § 22; 1941 Comp., § 67- ANNOTATIONS 


412; 1953 Comp., § 63-4-14; Laws 1989, ch. 193, § 4. 
The 1989 amendment affective July 1, 1989, added Am. Jur. 2d, A.L.R. and C.J.S. references. =n NOG 


the present catchline, inserted ", regulations", and sub- C.J.S. Mines and Minerals § 237. 


stituted all of the language following "inspector" for "in 
accordance with the provisions of this act". 


69-5-17. Fatal and serious mine accidents; assistance; investigation; 
notification; civil penalty. 


A. The state mine inspector shall proceed immediately upon notification to the site of any mine 
accident causing the loss of life or requiring activation of a mine rescue’'team and shall assist in 
the rescue of persons within the mine. The state mine inspector shall participate in the accident 
investigation with any other federal, state and local agency and company representatives. 

B. Whenever an accident occurs in or about a mine or the machinery connected to a mine, the 
operator of the mine shall give notice within thirty minutes of ascertaining the occurrence of the 
accident to the mine accident emergency operations center at. the statewide telephone number 
established by the state mine inspector stating the particulars of the accident. 

C. Nothing in this section shall be construed to'relieve the operator of the mine from any re- 
porting or notification requirement under federal law. 

D. As used in this section, "accident" méans "accident" as provided in Section 69-8-2 NMSA 1978. 

E. The state mine inspector shall impose a civil penalty of up to one hundred thousand dollars 
($100,000) on the operator of the mine if it is determined that the operator failed to give immedi- 
ate notice as required in this section. The inspector may waive imposition of the civil penalty at 
any time if the inspector finds that the failure to give immediate notice was caused by circum- 
stances outside the control of the operator. 

F. The penalties imposed by the state mine inspector for violations of this section shall be de- 
rived from criteria-based penalty points, A penalty conversion table developed by the state mine 
inspector shall serve as a guide for determining penalty assessments. | 

~G. A person who receives ‘a notice of violation that includes a penalty assessment under this 
section may, within twenty days after receipt of the notice, submit a written petition to the state 
mine inspector to review the notice. Within sixty days after receipt of the petition, the state mine 
inspector shall issue a final order upholding, amending or rescinding the notice. Within twenty 
days after the date of notice of the final order by the state mine inspector, a person who is the sub- 
ject of the notice may file a written appeal of the order with the mining safety board. The maining 
safety board shall reise rules to govern the appeal process. 


History: Laws 1933, ch. 158, § 28; 1941 Comp., § 67- The 2006 amendment, effective March 7, 2006, 


413; 1953 Comp., § 68-4-15; Laws 1985, ch. 68, § 1; changed "imminent danger" to "requiring activation of a 
2006, ch, 102, § 2; 2006, ch, 106, § 2; 2007, ch. 301, § 6; mine rescue team" in Subsection A; added Subsection B 
2007, ch. 302, § 6; 2010, ch. 20, § 1; 2015, ch. 107, § 1. to provide for notice to the mine accident emergency op- 
The 2015 amendment, effective July 1, 2015, amended erations center; added Subsection C to provide that noth- 
the definition of "accident" by referencing the amended ing shall relieve the operator of reporting and notification 
definition of accident in Section 69-8-2 NMSA 1978; and requirements under federal law; added Subsection D to 
in Subsection D, deleted "30 C.F.R. 50.2" and added "Sec- define "accident"; and added Subsection E to provide for 
tion 69-8-2 NMSA 1978". civil penalties for failure to give notice and for waiver of 
The 2010 amendment, effective May 19, 2010, added civil penalties, 
Subsection G,. 
The 2007 amendment, effective June 15, 2007, re- : ANNOTATIONS 
quired the state mine inspector to participate in the ac- Am. Jur. 2d, ALR. and C.J.S. references. — 53A 
cident investigation with federal, state and local agency Am. Jur 2d Mines and Minerals § 257. 
and company representatives and added Subsection F. 58 C.J.8. Mines and Minerals § 237. 
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69-5-18. Repealed. 


Repeals, — Laws 1985, ch. 68, § 5 repealed 69-5-18 
NMSA 1978, as enacted by Laws 1988, ch, 158, § 24, as 


69-5-19 to 69-5-21., Repealed. 


Repeals, — Laws 1987, ch. 284, § 84 repealed 69-5-19 
to 69-5-21 NMSA 1978, as enacted by Laws 19465, ch. 21, 
§ 5 and Laws 1959, ch. 225, § 2 and as amended by Laws 
1973, ch.,186, § 6, relating to the deputy state inspector 


PENALTIES AND GENERAL PROVISIONS RELATING TO ALL MINES 


69-6-1 


amended, relating to heera in regard to fatal mine ac- 
cidents, effective April 1, 1 jee 


of mines and the dust and mine gas engineer, effective 
July 1, 1987. For present comparable provisions, see 69- 
8-1.to 69-8-15 NMSA 1978. 


69-5-22. Mine accident rapid eet system. 


A. The state mine inspector shall: 


(1) adopt rules requiring each mine operator. to prepare an emergency notification plan 
for its operations and, upon the inspector's approval of the plan, shall retain a copy of each mine 
operator's emergency notification plan at the emergency operations center; and 

(2) establish and maintain the mine accident emergency operations center as the primary 
state government communications center for dealing with mine accidents that: 

(a) provides emergency assistance and response coordination for mine accidents or 


emergencies; and 


(b) 


is accessible twenty-four hours.a day, seven days a week, at a statewide telephone 


number established and designated by the inspector. «. 

B. Upon receipt of an emergency call regarding an accident, as defined in Sanigoss 69-5-17 
NMSA 1978, the mine accident emergency operations center shall immediately notify the state 
mine inspector, who.will ensure that the eeersencyy notification ign for the erurepeatn mine is 


complied with. 


C. Inthe event of an accident or recovery soeratiday in or about a. mine, the state mine inspector 
may coordinate the assignment of mine rescue teams to assist with needed rescues. 


ape Laws 2006, ch. 102, § 1 and te 2006, ch. 
106, § 1 


69-5-23. Attorney general. 


Duplicate laws. — Laws 2006,.ch. 102, § 1 and Laws 
2006, ch. 106, § 1, both effective March 7, 2006, enacted 
identical new sections, 


The attorney general shall appoint a counsel as needed to support the enforcement of the state 
mine inspector's office and the duties of the state mine inspector and the bureau of mine safety. 


History: Laws 2007, ch. 301, § 7 and Laws 2007, ch. 
302, § 7. 


Duplicate laws. — Laws 2007, ch. 301, § 7 and Laws 
2007, ch. 302, § 7, both effective June 15, 2007, enacted 
identical sections, 


ARTICLE 6 


Penalties and General Provisions Relating to All Mines 


Sec. 
69-6-1. Penalties for violations by operator, official or em- 
ployee of a mine, mill or smelter; injunctions. 


Sec. 
69-6-2. Right of appeal. 
69-6-3. Repealed. 


69-6-1. Penalties for violations by operator, official or employee of a 


mine, mill or smelter; injunctions. 


Unless otherwise provided by law, any violation of any provision of Chapter 69 NMSA 1978 by 
any operator, official, miner or other employee of a mine, mill or smelter is a misdemeanor and 
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shall be punishable by a fine of not more than two hundred dollars ($200) or by imprisonment 
for three months in the county jail or by both such fine and imprisonment. The district attorney 
may initiate action in the district court as he deems appropriate to bring about compliance with 
the statutes, rules, regulations or orders. The district court has jurisdiction to issue temporary 
or permanent restraining orders, including orders closing all or any portion of a mine to regular 
operations, or grant other appropriate equitable relief to assure compliance with the provisions of 
Chapter 69 NMSA 1978 or any applicable rule, regulation or order. ! 


History: Laws 1933, ch. 153, § 307; 1941 Comp., violating any of the provisions of Chapter 69, NMSA 1978, 


§ 67-2901; 1953 Comp., § 63-29-1; Laws 1961, ch. 108, resides or maintains a place of business to enjoin such vio- 
§ 2; 1989, ch. 193, § 5. lation, and such court shall have jurisdiction to issue tem- 
The 1989 amendment, effective July 1, 1989, sub- porary or permanent restraining orders, including orders 
stituted "Chapter 69 NMSA 1978" for "Chapter 63, New .. closing all or any portion of a mine to regular operations, 
Mexico Statutes Annotated, 1953 Compilation" and made or grant other appropriate equitable relief to assure com- 
minor stylistic changes in the first sentence; deleted the pliance with the provisions of Chapter 69, NMSA 1978, or 
former second sentence which read: "It shall be the duty any applicable rules, regulation or order of the inspector". 
of the mine inspector to institute proceedings in the dis- 2 
trict.or other proper courts in case of all such violations’; ANNOTATIONS 
and substituted the present second and third sentences... Am, Jur. 2d, A.L.R. and C.J.8. references, — 53A 
for the former third sentence, which read: "The state min- Am. Jur. 2d Mines and Minerals § 377 et seq. 
ing inspector may institute proceedings in the district 58 C.J.S, Mines and Minerals § 131. 


court of the county within which any person charged with 


69-6-2. Right of appeal. 


Every owner, operator or ainblove of a mine has a right of dspieal to the district court pursuant 
to the provisions of Section 39-3-1.1 NMSA 1978. 


History: Laws 1933, ch. 153, § 308;.1941 Comp., The 1999 amendment, effective July 1, 1999, substi- 
§ 67-2902; 1953 Comp., § 63-29-2; Laws 1998, ch. 55, tuted "Section 39-3-1.1" for "Section 12-8A-1", 
§ 83; 1999, ch. 265, § 84. The 1998 amendment, effective September 1, 1998, 
Cross references. — For procedures governing ad- rewrote the section. 
aaeed: appeals to the district court, see Rule 1-074 ANNOTATIONS 
For scope of review of the district court, see Zamora Am, Jur, 2d,°A.L.R. and C.J.S, references, — 53A 


v. Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 Am. Jur. 2d Mines and Minerals § 269 et seq 
(1995). ; 


69-6-3. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-6-3 systems, effective July 1, 1987. For present comparable 
NMSA 1978, as enacted by Laws 1955, ch. 130, § 1, re- provisions, see 69-8-1 to 69-8-15 NMSA 1978. 
lating to trolley wires used in underground mine haulage . 

Ore; vars seit pane tere 

Sec. Sec. 
69-7-1. Repealed. 69-7-5. Repealed. 
69-7-2. Repealed. 69-7-6. Repealed. 
69-7-3. Repealed. 69-7-7. Repealed, 
69-7-4. Repealed. 


69-7-1. Repealed. 


Repeals, — Laws 1987, ch. 234, § 84 repealed 69-7-1 July 1, 1987. For present epmparanle provisions, see 69- 
NMSA 1978, as enacted by Laws 1889, ch.103, § 1, re- 7-2 NMSA 1 Tov. 
lating to the record of ore receipts required, effective 
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69-7-2. Repealed. 
Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 


ch, 302, § 18 repealed 69-7-2 NMSA 1978, as enacted by 
Laws 1889, ch. 103, § 2, relating to inspection by owner of 


69-7-3. Repealed. 
Repeals, — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch. 302, § 18 repealed 69-7-3 NMSA 1978, as enacted by 


Laws 1889, ch. 103, § 3, relating to penalty and dam- 
ages for refusalal to keep records, make proper entries or 


69-7-4. Repealed. 
Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 


ch. 302, § 18 repealed 69-7-4 NMSA 1978, as enacted by © 


Laws, 1889, ch. 103, § 4, relating to failure or neglect to 
make inquiries for record or negligent entries or to keep 


69-7-5. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Tee 2007, ch. 
302, § 18 repealed 69-7-5 NMSA 1978, as enacted by Laws 


1889, ch. 103, § 5, relating to purchaser of ore from‘illegal 


69-7-6. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch. 302, §°18 repealed 69-7-6 NMSA 1978,:as enacted by 
Laws 1887, ch. 34, § 1, relating to employer's liability for 


69-7-7, Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch, 302, § 18 repealed 69-7-7 NMSA 1978, as enacted by 
Laws 1887, ch. 34, § 2, relating to failure to provide care 


stolen ores and filed affidavit, effective June 15, 2007. For 
provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


permit inspections, effective June 15, 2007. For provisions 
of former section, see the 2006-NMSA 1978 on NMOne 
Source.com, 


vecord book, effective June 15, 2007. For provisions of for- 


mer section, see the 2006 NMSA 1978 on NMOneSource 
.com, 


possessor. of mine, deemed accessory, effective June 15, 
2007. For provisions of former section, see the 2006 NMSA 


1978 on NMOneSource.com. 


lead’ poisoning of smelter employee, effective June 15, 


2007. For provisions of former section, see the 2006 NMSA 


1978 on NMOneSource.com. 


of lead-poisoned employee, effective June 15, 2007. For 


provisions of former section, see the 2006 NMSA 1978 on 
~ NM OneSource. com. 


ARTICLE 8 
Mining Safety 
Sec Sec. 
69-8-1. Short title. 69-8-8. Repealed. 


8-1 

69-8-2. Definitions. 

69-8-3. Mining safety board. 

69-8-4, Duties of the board; rulemaking, . 

69-8-4.1. Duties of the board; appeal of certification ac- 
tions by inspector. 

69-8-5. Repealed. 

69-8-5.1. Training fees. 

69-8-5.2. State mine inspector fund. 

69-8-6. Repealed. 

69-8-7,. aaa 


69-8-1. Short title. 


69-8-9. Repealed. 

69-8-9.1. Standard of evaluation of variances; effect of 
variances granted. 

69-8-10. Repealed. 

69-8-11. Right of entry and investigation. 

69-8-12, 69-8-13. Repealed. 

69-8-14. Repealed. 

69-8-15. Construction of act. 

69-8-16. Underground mine safety requirements; penalties. 

69-8-17, Employee rights. 


Chapter 69, Article 8 NMSA 1978 may be cited as the "Mining gues Act". 


History: 1953 Comp., § 63-31-1, enacted by Laws 
1961, ch. 136, § 1; 2006, ch. 102, § 3; 2006, ch. 106, § 3. 


The 2006 amendment, effective March 7, 2006, added 
the statutory reference to the short title. 
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Laws 2006, ch. 102, § 8 and Laws 2006, ch, 106, § 8, both ANNOTATIONS 
effective March 7, 2006, enacted identical amendments Am, Jur. 2d, A.L.R. and CJS. references. — 53A 


SM pe yet ghd ota "eof pees by athe Am. Jur, 2d Mines and. Minerals §§ 255, 256, 257. 


58 C.J.S, Mines and Minerals § 229, 


69-8-2. Definitions. 


As used in the Mining Safety Ack; 
A. "accident" means: 
(1) in the case of a surface mine: 

(a) adeath of an individual at a mine; 

(b) an injury that has a reasonable potential to cause death to an individual at a mine; 

(c) an entrapment of an individual that has a reasonable potential to cause death; 

(d) an unplanned ignition or explosion of a blasting agent or an explosive; 

(e) an unstable condition at an impoundment, refuse pile or culm bank that requires 
emergency action in order to prevent failure or that causes individuals to evacuate an area or fail- 
ure of an impoundment, refuse pile or culm bank; or’ 

(f) an event at a mine that causes death or bodily injury to an individual not at the 
mine at the time the event occurs; or 

(2) in the case of an underground mine or the surface areas of an underground mine: 

(a) adéath of an individual at a mine; 

(b) an injury that has a reasonable potential to cause death to an individual at a mine; 

(c) an entrapment of an individual that has a reasonable potential to cause death; 

(d). an unplanned inundation of a mine by a liquid or gas; 

(e) an unplanned ignition or explosion of gas or dust; 

_(f) an unplanned mine fire in an underground mine that is not patiovishiad within 
ten minutes of discovery or an unplanned mine fire within the surface area of an, underground 
mine that is not extinguished within thirty minutes; 

(g) an unplanned ignition or explosion of a blasting agent or an explosive; 

(h) an unplanned roof fall at or above the anchorage zone in active workings where 
roof bolts are in use or an unplanned roof 0 or rib fall in active Fe oee that impairs ventilation or 
impedes passage; 

(i) “a coal or rock aubbutet that causes giipplananeay of miners or that disrupts regular 
mining activity for more than one hour; 

- Gj) an unstable condition at an.impoundment, refuse pile or culm bank that requires 
emergency action in order to prevent failure or that causes individuals to evacuate an area or fail- 
ure of an impoundment, refuse pile or culm bank; 

(k) damage to hoisting equipment ina shaft or slope that endangers an individual; or 

(1) an event at a mine that causes death or bodily injury to an individual not at the 
mine at the time the event occurs; 

B. "employee" means any person suffered or permitted to work in a mining occupation or pur- 
suit by an employer; 
C. "employer" includes any person acting directly or indirectly in the interest of an employer in 
relation to an employee to a place of employment; 
D. “inspector” means the state mine inspector; 
E. "mine" means: 
(1) an area of land from which minerals are extracted in nonliquid form or, if in ‘liquid 
form, are extracted with workers underground; 
(2) private ways and roads appurtenant to an area described in Paragraph (1) of this sub- 
section; and 
(3) lands, excavations, underground passageways, shafts, slopes, tunnels and workings, 
structures, facilities, equipment, machines, tools.or other property, including impoundments, re- 
tention dams and tailings ponds, on the surface or underground, used in, to be used in or resulting 
from, the work of extracting such minerals from their natural deposits in nonliquid form, or if in 
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liquid form, with workers underground, or used in, or to be used in, the milling of such minerals, 
or the work of preparing coal or other minerals, and includes custom coal preparation facilities; 
FE. . "mining occupations or pursuits" includes mining, smelting and the operation of a mill, ore 
house or treatment plant in which ore or rock is processed; 
G. "operator" means: 
(1) any owner, lessee or other person that operates, controls or supervises a coal mine; or 
(2) the person, partnership, association or corporation, or subsidiary of a corporation, oper- 
ating a metal or nonmetal mine and owning the right to do so, including any agent thereof charged 
with responsibility for the operation of such mine; 
H. "person" means an individual, partnership, association, corporation, business trust, re- 
ceiver, trustee, legal representative or successor to any of the foregoing; and 
I. “place of; employment" means any place in or about which the emplsvegt is suffered or permit- 
ted to work. 


History: 1953 Comp., § 63-31-2, enacted by Laws A as Subparagraph A(1)(f); in Subparagraph A(1)(f), after 


1961, ch. 136, § 2; 2007, ch. 301, § 8; 2007, ch. 302, § 8; "occurs;", added "or"; added new Paragraph, 2-of Subsec- 

2015, ch. 107, § 2. tion A; deleted Subsection B and redesignated former 
Cross references. — For duties of the state mine in- Subsection C as Subsection B; added new Subsections C 

spector, see 69-5-7 NMSA 1978. _~ and D and redesignated former Subsection D as Subsec- 
The 2015 amendment, effective July 1, 2015, amended tion E; in the introductory sentence of Subsection E, af- 

certain definitions in the Mining Safety Act; in the in- ter "mine", deleted "pursuant to 30 C.F.R. 50.2"; added 

troductory sentence of Subsection A, after "accident", new Subsection F and redesignated former Subsections E, 

deleted "pursuant to 30 C.F.R. 50.2"; added the new in- F and G as Subsections G, H’and I, respectively; in, the 

troductory sentence in Paragraph (1) of Subsection A and introductory sentence of Subsection G, after "'operator", 

redesignated former Paragraphs (1), (2) and (3) of Sub- deleted "pursuant to 30 CFR. 50. 2"; and deleted former 

section A as Subparagraphs A(1)(a), A(1)(b) and A(1)(o), ‘Subsections H and I: 

respectively; in Subparagraph A(1)(c), after "individual", The 2007 amendment, effective June 20, 2007, added 

deleted "for more than thirty minutes or"; deleted Para- Subsections A, D and E. 

graphs (4), (5) and (6) of Subsection A; redesignated for- 

mer Paragraph (7) of Subsection A as Subparagraph A(1) ; ANNOTATIONS 

(d); deleted Paragraphs (8) and (9) of Subsection A and re- Am. Jur. 2d, A.L.R. and C.J.S. references. — What is 

designated former Paragraph (10) of Subsection A as Sub- "mine" under Federal Mine Safety and Health Act of 1977 


paragraph A(1)(e); deleted Paragraph (11) of Subsection 30 US.CS. 8 801 et sea.). 63 A.L.R. -A1B. 
A and redesignated former Paragraph (12) of Subsection \ obs ee? re 
2 


69-8-3. Mining safety board. 


A. There is created a "mining safety board", referred to in Chapter 69, Article 8 NMSA 1978 
as the "board", consisting of thirteen members. The members of the board shall represent and bal- 
ance management and non-management employees at coal, metal-nonmetal and sand and gravel 
operations throughout New Mexico. The members of the board shall be appointed by the governor 
for terms of six years or until their successors are appointed and qualified. Vacancies shall be filled 
by appointment for the unexpired term by the governor in the same manner as the original ap- 
pointments. Members absent for three or more consecutive meetings shall be considered inactive. 
The chair of the board shall ask the governor's office to appoint anew member to the board if a 
current member becomes inactive. The inspector and the secretary of energy, minerals and natural 
resources shall be ex-officio members of the board but shall have no vote. 

B. Voting members of the board shall receive compensation pursuant to the Per Diem and 
Mileage Act [10-8-1 NMSA 1978]. The inspector is authorized and directed to provide the board 
with such clerical, technical, legal and other assistance as shall.be necessary to permit the board 
to perform its duties as provided in the Mining Safety Act [69-8-1 NMSA 1978]. 


History: 1953 Comp., § 63-31-3, enacted by Laws gravel operations throughout New Mexico; specified that 
1961, ch. 136, § 3; 1967, ch. 21, § 1; 1971, ch. 62, § 1; members become inactive if they are absent from three 
1985, ch. 68, § 2; 1987, ch. 234, § 51; 2001, ch. 246, § 10; or more meetings; provide for the replacement of inactive 


2007, ch. 301, § 9; 2007, ch. 302, § 9. members; provided that voting members shall receive 
The 2007 amendment, effective June 20, 2007, compensation pursuant to the Per Diem and Mileage Act; 
changed the name of the "mining safety advisory board" to and eliminated the requirement that the board hold two 
the "mining safety board"; required members of the board regular meetings each year. 
to represent and balance management and nonmanage- ‘Laws 2007, ch. 301, § 9 and Laws 2007, ch. 302, § 9, both 
ment employees at coal, metal-nonmetal and sand and effective June 20, 2007, enacted identical amendments to 
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this section, The section was|set out as amended by Laws 
2007, ch. 302, § 9. See 12-1-8 NMSA 1978, 


The 2001 amendment, effective June 15, 2001, substi- © 
tuted "bureau of geology" for "bureau of mines" in the first. 


sentence in Subsection A. 
‘ ANNOTATIONS 


Members of mining safety advisory board are 
appointed within the meaning of N.M. Const., art. 
IV, § 28. Thus, that provision prohibits appointing a 


69-8-4,1 


member of the legislature to the mining safety advisory 
board. 1969 Op. Att'y Gen, No. 69-05 (rendered under 
prior law). 

Lawmaking functions validly delegated to board. 
— The mining safety advisory board functions as an inte- 
gral part of validly delegated lawmaking functions, exer- 
cising part of the sovereign power of the state. 1969 Op. 
Att'y Gen. No. 69-05 (rendered under prior law). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 53A 


_ Am, Jur, 2d Mines and Minerals § 257. 


69-8-4. Duties of the board; rulemaking. 


A. The board shall, after public hearing, adopt rules for the protection of the life and safety of 
employees and to carry out the intent of the Mining Safety Act. The board may appoint a special 
committee of employers, employees and experts to assist in the development of proposed rules. 
The inspector may make recommendations to the board as necessary to carry out the intent of the 
Mining Safety Act. sh 

B. Notice of the subject,time and place of the hearing, the manner in which interested persons 
may present their views and the method by which copies of the proposed rule’ may be obtained 


shall be: 


(1), published at least thirty days prior to the hearing date in a newspaper of general circu- 
lation in the state and in the New Mexico register, if published; and 

(2) mailed at least thirty days prior to the hearing date to all persons that have made a 
written request to the board or the inspector for advance notice of hearings. 

C.. The board shall allow all interested persons reasonable opportunity to submit data, views or 
arguments orally or in writing. The board may designate a hearing officer to take evidence in the 
hearing. Any person that provides comments shall be given written notice of the action of the board. 

D, All rules and regulations. shall be flecks in accordance with the State Rules Act [14-4-1 NMSA 


1978}: 


History: 1978 Comp., § 69-8-4, enacted by Laws 
1985, ch. 68, § 3; 2007, ch. 301, § 10; 2007, ch. 302, § 10. 

Repeals and reenactments. — Laws 1985, ch. 68, § 3, 
repealed former 69-8-4 NMSA 1978, as enacted by Laws 
1961, ch, 186, § 4, and enacted a new section. 

The 2007 amendment, effective June 20, 2007, pro- 
vided that the board shall adopt. rules after public hearing 
and rewrote Subsections B and C. 


Laws 2007, ch. 301, § 10 and Laws 2007, ch. 302, § 10, 


both effective June 20, 2007, enacted identical amend- 


ments to:this section. The section was set out'as amended - 


by Laws 2007, ch..302, § 10. See 12-1-8 NMsA 1978. 


ANNOTATIONS. 


Purpose of mining safety advisory board as speci- 
fied in the act is to formulate and propose rules and 
regulations for safety in the mining industry and then to 
submit these proposed rules and regulations to the state 
inspector of mines. 1969, Op. Att'y Gen. No, 69-05 (ren- 
dered under former law). 

Am. Jur. 2d, A.L.R. and ° ‘C.J.S. references. — 53A 
Am. Jur. 2d Mines and Minerals’ § 257: 


69-8-4. 1. Duties of the board; appeal of certification actions by — 


inspector. 


A. A person who is the subject of an sition of the inspector pursuant to Subsection D of Sec- 
tion 69-14-4 NMSA 1978 may file a written petition for review before the board within twenty 
days after service of the notice provided in Subsection E of Section 69-14-4'NMSA 1978. Unless 
a timely petition for review is made, the decision of the inspector shall be final and not subject to 
judicial review. 

-B. Ifa timely petition for review is made, the board shall consider the petition within ninety 
days after receipt of the petition. The board shall notify. the Deyatione: and the inep Polat of the 
date, time and place of the review. 

C. The board shall review the record compiled before the inspector ahd sta allow any bane to 
submit arguments. Prior to the date set for review, if a party shows to the satisfaction of the board 
that there is iecos reason to allow additional evidence on an issue being-challenged, the board shall 
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allow additional evidence to be taken. Based on the review of the evidence and the arguments of 
the parties, the board shall sustain, modify or reverse the action of the inspector. 

D. The board shall notify the parties of the action taken by the board and the reasons for that 
action. A person who is adversely affected by a decision of the board pursuant to this section may 
appeal to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: Laws 2007, ch. 301, § 11 and Laws 2007, Duplicate laws, — Laws 2007, ch. 301, § 11 and Laws 
ch. 302, § 11. 2007, ch. 302, § 11 enacted identical new sections, both ef- 
fective June 20, 2007. 


69-8-5. pepe, 


Héneala: — Laws 2007, ch. 301, § 18 and Laws 2007, inspector, effective June 15, 2007. For provisions of former 
ch. 302, § 18 repealed 69-8-5 NMSA 1978, as enacted by .... Section, see the 2006 NMSA 1978 on NMOneSource.com, 
Laws 1961, ch. 136, § 5, relating to duties of state mine 


69-8-5:1; Training fees.o: 


The inspector is authorized to charge fees to mining companies for mine safety training given to 
their personnel. The amount of the training fees shall be arrived at by the inspector after consulta- 
tion with the-board, Fees collected shall be deposited i in the state mine inspector fund,to assist in 
the funding of the inspector. | 


History: Laws 1986, ch. 54, § 1; 1989, ch. 193, § 6; The 1989 amendment, effective July 1, 1989, deleted 


2010, ch, 20, § 2. “and shall not exceed fifty dollars ($50.00) per day per per- 

The 2010 amendment, derestiest May 19, 2010, son" atthe end of the second sentence, and ‘substituted 
changed. "state mine inspector" to "inspector", and. "min- “state mine inspector fund" for "oil-conservation fund" in 
ing safety advisory board" to "board". _.the third sentence, 


69-8-5.2. State mine inspector fund. 


There is created in\the.state treasury the "state mine inspector fund". All income-and interest 
earned from the fund shall be credited to the general fund. 


History: 1978 Comp., § 69-8-5.2, enacted by Laws Effective dates, — Laws 1989, ch. 193, § 20 made 
1989, ch. 198, § 7. Laws 1989, ch. 193, § 7 effective July 1, 1989. 


69-8-6. Repealed. 
Repeals. — Laws 1985, ch. 68, § 5 repealed 69-8-6 effective April 1, 1985. For present provisions as to rule- 


NMSA 1978, as enacted by Laws 1961, ch. 186, § 6, re- making, see 69-8-4 NMSA 1978. 
lating to the state mine inspector's rulemaking power, . 


69-8-7. Repealed. apiataae ; 
Repeals. — Laws 2007, ch. 301, §.18 and Laws 2007, ch.. effective June 15, 2007. For provisions of former section, 


302, § 18 repealed 69-8-7 NMSA 1978, as enacted by Laws _see the 2006 NMSA. 1978 on NMOneSource,com. 
1961, ch. 186, § 7, relating to notice of public hearings, 


69-8-8. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, effective date of rules, effective June 15, 2007. For pro- 
ch. 802, § 18 repealed 69- 8-8 NMSA 1978, as: ‘enacted visions of former section, see the 2006 NMSA 1978 on 
by Laws 1961, ch. 186, § 8, relating to publication of NMOneSource.com. 
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69-8-9. Repealed. 


Repeals. — Laws 2007, ch. 801, § 18 and Laws 2007, June 15, 2007. For provisions of former section, see the 
ch. 302, § 18 repealed 69-8-9 NMSA 1978, as enacted by 2006 NMSA 1978 on NMOneSource.com. 
Laws 1961, ch. 136, § 9, relating to variations, effective 


69-8-9.1. Standard of evaluation of variances; effect of variances. 
granted. 


A. A person affected by a rule adopted under the Mining Safety Act [69-8-1 NMSA 1978] may 
petition the inspector for a variance. 

B. Avariance of a mandatory safety standard may be granted upon a determination that: 

(1) an alternative method of achieving the result of the standard or rule exists that will at 
all times guarantee no less than the same measure of protection afforded by the standard or rule; or 
(2) application of the standard or rule would diminish the safety of the affected miners. 

C. All variances granted pursuant to this section shall have only future effect. 

D. The inspector shall fully investigate any proposed variance with the requesting mine op- 
erator and the respective representative of miners, or a reasonable number of miners that will 
be affected by the proposed variance. The proposed variance shall be posted at the mine when 
submitted to the inspector to ensure that all miners have the opportunity to review and make 
comments to the inspector. Investigation shall begin within ninety days of receipt of the proposed 
petition, and the inspector shall make a final determination no longer than one hundred eighty 
days from the receipt of the proposed petition. 

EK. A person affected by the final decision of the inspector may appeal to the board within thirty 
days, of the inspector's final decision. The appeal shall be in writing and sent to: the board's chair. 
The board shall review the appeal within ninety days and may hold a hearing. The board shall 
make a final decision regarding the variance request. 

F. A person who is adversely affected by a decision of the board pursuant to this section may 
appeal to the district court Pye to the provisions of Section 39-3-1:1 NMSA:1978. 


History: Laws 2007, ch. 301, § 12 and Laws 2007, Duplicate laws. — Laws 2007, ch. 301, § 12 and Laws 
ch. 302, § 12. _.»2007, ch. 302, § 12, both effective June 15, 2007, enacted 
identical sections. 


69-8-10. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, investigation, effective June 15, 2007. For provisions 
ch, 302, § 18 repealed 69-8-10 NMSA 1978, as enacted by of former section, see the 2006 NMSA 1978 on NMOne 
Laws 1961, ch, 136, § 10, relating to right of entry and Source.com. 


69-8-11. Right of entry and investigation. 


The state mine inspector or his authorized representative shall have the power and authority 
to enter and inspect such places, question such employees and investigate such facts, conditions, 
practices or matters as he may deem appropriate to determine whether any person has violated 
any provisions of the Mining Safety Act, or any rule or regulation issued thereunder. 


History: 1953 Comp., § 63-31-11, enacted by Laws ANNOTATIONS 


1961, ch. 136, § 11. 
if 8 Am. Jur, 2d, A.L.R. and C.J.S. references. — 538A 
Am, Jur. 2d Mines and Minerals § 274 et seq. 
58 C.J.S. Mines and Minerals § 142. 


69-8-12, 69-8-13. Repealed. 


Repeals. — Laws 1989, ch. 193, § 19 repealed 69-8-12 136, §§ 12, 13 relating to enforcement and power as to wit- 
and 69-8-13 NMSA 1978, as enacted by Laws 1961, ch. nesses, effective July 1, 1989. 
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69-8-14. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, June 15, 2007. For provisions of former section, see the 
ch. 302, § 18 repealed 69-8-14 NMSA 1978, as enacted by 2006 NMSA 1978 on NMOneSource.com. 
Laws 1961, ch. 136; § 14, relating to court review, effective 


69-8-15. Construction of act. 


Rules and regulations promulgated under the Mining Safety Act shall be construed as "statu- 
tory regulations" and any safety devices required by such rules and regulations shall be construed 
as "safety devices required by law" as such terms are used in the Workmen's Compensation Act 
[Chapter 52, Article 1 NMSA 1978]. 


” History: 1958 Comp., § 68-31-15, enacted by Laws - ANNOTATIONS 


1961, ch. 136, § 15. 
Severability. — Laws 1961, ch. 136, §.16, provided Am. Jur. 2d, A.L.R. and C.J.S. references.,— 53A 
for the severability of the act if any part or application Am, Jur, 2d Mines and Minerals §§ 33, 35, 36, 37, 264. 


ihareoris héld invalid: 58°C.J.S, Mines and Minerals § 229, 


69-8-16. Underground mine safety requirements; penalties. 


In addition to requirements pursuant to federal law for underground mines: 

A.. a self-contained self-rescue device approved by the state mine inspector shall be worn.by 
each person while underground in a coal mine or kept within the person's immediate reach while 
underground in a coal mine. The device shall be provided by the employer. The self-contained self- 
rescue device shall be adequate to protect a miner for one hour or longer or, alternatively, sufficient 
to allow the employee time to reach an additional self-contained self-rescue device. Each employer 
shall train each miner in the use of the device, and refresher training courses for all underground 
employees shall be held during each calendar year; 

B. the employer shall provide caches of self-contained self-réscue devices throughout any 
underground mine in accordance with a plan approved by the state mine inspector. Each self- 
contained self-rescue device shall be adequate to protect a miner for one hour or longer. Battery- 
powered strobe lights or permanently activated strobe lights shall be affixed to each cache. A 
luminescent sign with the words "SELF-CONTAINED SELF-RESCUER'" or "SELF-CONTAINED 
SELF-RESCUERS'" shall be conspicuously posted at each cache, and luminescent direction signs 
shall be posted leading to each cache. The employer shall conduct weekly inspections of each cache 
and the affixed strobe lights to ensure operability; 

C. a wireless emergency communication device or a two-way radio system approved by the 
state mine inspector and provided by the employer shall be available to each person in the active 
working section of an underground mine. Each employer shall train each miner in the use of the 
device and provide refresher training courses for all underground employees during each calen- 
dar year. The employer shall install in or around the mine any and all equipment necessary to 
transmit emergency communications from the surface to each wireless emergency communication 
device or two-way radio system in active working sections of the underground mine; 

D. a wireless tracking device approved by the state mine inspector and provided by the em- 
ployer shall be worn by each person in an underground coal mine. In the event of an accident 
or other emergency, the tracking device shall be capable of providing the approximate physical 
location of each person who is underground. Each employer shall train each employee in the use 
of the device and provide refresher training courses for all underground employees during each 
calendar year. The employer shall install in or around the mine all equipment necessary to pro- 
vide the approximate physical location of each person who is underground; 

E. aperson who, without the authorization of the employer or the state mine inspector, know- 
ingly removes or attempts to remove any device or related equipment, required by this section and 
approved. by the inspector, from a mine or mine site with the intent to permanently deprive the 
employer of the device or equipment or knowingly tampers with or attempts to tamper with the 
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device or equipment shall be guilty of a fourth degree felony and shall be sentenced pursuant to 
the provisions of Section 31-18-15 NMSA 1978; and | 

F. the state mine inspector shall, within ninety days of the effective date of this section, ap- 
prove an implementation plan for each mine covered by this section that inemtcte a schedule for 
meeting the requirements of this section. 


History: Laws 2006, ch. 102, § 4; 2006, ch. 106, § 4; The 2008 amendment, effective May 14, 2008, re- 
2008, ch. 12, § 1. quired self-contained self-rescue devices in coal mines. 


69-8-17. Employee rights. 


An employer shall not discharge or in any manner discriminate against, cause to be discharged 
or cause discrimination against an employee, representative of employees or applicant for employ- 
ment in a mine subject to the Mining Safety Act [69-8-1 NMSA 1978] because the employee, repre- 
sentative of employees or applicant for employment has filed or made a complaint under or related 
to that act or Chapter 69, Article 5 NMSA 1978, including a complaint notifying the operator, the 
operator's agent or the state mine inspector of an alleged danger or a safety or health violation 
in a mine, or because the employee, representative of employees or applicant for employment has 
instituted or caused to be‘instituted a proceeding under or related to the Mining Safety Act or has 
testified or is about to testify in any such proceeding. 


’ History: Laws 2006, ch. 102, §5 and Laws 2006, ch. identical new sections. The section is Set out as enacted by 

106, § 5. Laws 2006, ch. 106, § 5. See 12-1-8 NMSA 1978. 
Duplicate laws. — Lara 2006, ch. 102, §-5 and Laws ie a5tu 

2006, ch. 106, § 5, effective March 7, 2006, enacted 


ARTICLE 9 


Consolidation of Small.Tracts for Mineral Development : 


Sec. Te Sec 

69-9-1. Declaration of policy. 69-9-6, Hearing: method expenses, 

69-9-2, Excluded lands and minerals. 69-9-7. Findings prerequisite to consolidation. 
69-9-3, -Definitions. bs 69-9-8, Effect of order. 

69-9-4, Administration, 69-9-9.. Approval by district court. 

69-9-5. Application for consolidation, 69-9-10. .Money placed in suspense; escheat, 


69-9-1. Declaration of policy. 


It is hereby declared to.be in the public interest to provide a method me bots» small rare of 
land, which cannot. economically: be separately explored and: mined,-may: be consolidated for the 
purposes of exploring, mining and conserving the natural resources of this state under those cir- 
cumstances where the mineral development of such tracts and the recovery and conservation of 
the natural resources of this state therein contained cannot otherwise be practically accomplished. 


History: 1953 Comp., §.63-32- Lis enacted by Laws... Compulsory pooling or unitization statute or ordinance 


1967, ch, 33, § 1. requiring owners or lessees of oil and gas lands to develop 
ANN OT ATI ONS. eee ee aad as a to take drilling unit ang the like, 37 


Am. Jur. 2d, ALL.R. and C.JiS. references, — 53A 
Am. Jur, 2d Mines and Minerals 8§ 44, 45.. 


69-9-2. Excluded sina and minerals. 


No lands owned by the United States of America ‘or the stiate of New Mexia or ing within the 
corporate limits of an incorporated village, city or town or held under patented or unpatented min- 
ing claim, and no allotted or tribal Indian lands shall be subject to the provisions of this act [69-9-1 
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to 69-9-10 NMSA 1978]. Neither shall this act be applicable to or affect rights to produce, mine or 
remove from the land oil, gas, coal or other hydrocarbons, or other materials'‘mined ‘primarily for 
their nonmetallic constituents such: as potassium, phosphate, sodium or salt: 


4% 


History: 1953 Comp., § 63-32-2, enacted by Laws 
1967, ch. 33, § 2. 


69-9-3. Definitions. 


As used in Chapter 69, Article 9 NMSA 1978: 

A. "small tract" means a tract of land comprising two acres or less. Where contiguous tracts of 
two acres or less are owned in common, as for example common ownership of contiguous lots cre- 
ated by platting, each tract is nevertheless a small tract within this definition; 

B. “ore! moods uranium exclusively with the exception of associated minerals mined therewith; 

C. "owner" means a person having an interest in or right to ore in place, or the mining and 
removal thereof, in or on a small tract included in the area covered by an 1 padi for consolida- 
tion under Chapter 69, Article 9 NMSA 1978; 

D. "mining rights" means the right’ to explore for, mine, remove, own and dispose of ore; and 

EK. "secretary" means the secretary of energy, minerals and natural resources. 


History: 1953 Comp., § 63-32-83, enacted by Laws 
1967, ch..33, § 3; 1977, ch. 255, § 20; 1987, ch. 234, § 52. 


69- 9- 4, Administration. 


The secretary shall be vested with jurisdiction over the administration of this act’ [69-9-1 to 
69-9-10 NMSA 1978] and shall have the power and the duty to make such rules, regulations and 
orders as may be necessary or proper to effectuate its purposes. 


History: 1953 Comp., § 63-32-4, enacted by Laws ANNOTATIONS. 


1M aehnhon$ 42 187 sehr 25652 41. Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am. Jur, 2d Mines and Minerals § 257. 
58 C.J.S, Mines and Minerals § 241. 


69-9-5. Application for consolidation. 


Any person, corporation or other legal entity seeking consolidation of an area comprised wholly 
of small tracts and holding mining rights with respect to interests equal in the aggregate to at 
least sixty percent of the entire mineral estate (insofar as it pertains to ore) in such area, may 
make written application for such consolidation to the secretary, which application’ Bhat include 
the following: 

A. a plat of the area to be consolidated, which area shall consist of contiguous small tracts and 
shall not comprise more than a total of 660 acres; 

B. a designation (which may be by showing such information on aforesaid plat) of the sae 
tracts or interest therein, within the area with respect to which applicant holds mining rights and 
the terms and conditions of such rights; a copy of the form of mining lease on which applicant has ob- 
tained its leases or a majority thereof within the area to be attached as an exhibit to the application; 

C. a designation respectively of the small tracts, or interests therein, within the area with re- 
spect to which: 

(1) the owners' names are known but their addresses are unknown; 

(2) the owners are unknown; and 

(3) the owners' names and addresses are known but on whose interests applicant has not 
obtained mining rights; stating such owners' names and addresses so far as known to applicant; 

D. an affidavit by the applicant or by an officer of the applicant if it be a corporation setting 
forth the following particulars: 
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(1) the efforts made to locate the owners within the area whose names or addresses are 
alleged to be. unknown; and 
(2) the efforts made to obtain mining rights with respect to the idhaton! of each owner in 
the area whose name and address is known but from whom the applicant has not obtained such 
rights; 
E. astatement concerning the proposed operations, hee objects and ths methods to be utilized; 
F. astatement concerning the need for the proposed consolidation. 


History: 1953 Comp., § 63-32-5, enacted by Laws 
1967, ch. 33, § 5; 1977, ch. 255, § 22. 


69-9-6. Hearing; notice; expenses. 


Upon receiving an application for consolidation under this act (69- 9-1 to 69-9-10 NMSA 1978], 
the secretary shall set a date for hearing evidence with respect to such application: Notice of the 
hearing shall be given to all owners by publication once a week for four consecutive weeks in a 
newspaper of general circulation published in the county.where the area to be consolidated is 
situated and, as to.those owners for. whom applicant has an address, by mailing. by. certified mail 
return receipt requested within five days after the date of first publication a copy of the notice as 
published to such owners at their respective addresses reflected in applicant's records. The last 
publication shall be at least ten days prior to the date set for the hearing. The notice shall describe 
the area sought to be consolidated, giving the section and the township, range and county and 
shall state generally the nature of the proceeding and the objects thereof. 

In the event there is no newspaper of general circulation published in the county, where the area 
to be consolidated is situated, notice shall be given in such manner as the secretary shall direct. 
The applicant shall pay all expenses incurred by the secretary in connection with an application 
for consolidation under this act. 


History: 1958 Comp., § 63-82-6, enacted by Laws 
1967, ch. 33, § 6; 1977, ch. 255, § 23. 


69-9-7. Findings prerequisite to consolidation. 


The secretary shall order consolidation of an area comprised of small tracts pursuant to applica- 
tion filed under this act [69-9-1 to 69-9-10 NMSA 1978] if he finds that: 

A. proper notice of said hearing has been given as required by this act; 

B. mineral development of the small tracts in the area to be consolidated on a separate and 
individual basis would be uneconomic and impractical; 

C. the area set out in the application or such other area as determined by the secretary com- 
prises an appropriate unit for the purposes set out herein; 

D. consolidation of the area is needed to induce mineral exploration and nateatiat mineral 
development of the area, will avoid waste of natural resources and will protect the correlative 
rights of all who have interests in the area; 

KK. the proposed operations are feasible and in accord with good sacicate practices; 

F. . the applicant has made diligent and good faith effort to locate all owners in the area nas to 
obtain mining rights as to their interests but despite the applicant's efforts, there remain owners 
in the area who are unknown or whose addresses are unknown or from whom. applicant has not 
obtained mining rights; and 

G. the applicant holds mining rights with respect to interests equal in the aggregate to at least 
sixty percent of the entire mineral estate (so far as it pertains to ore) in the area. 


History: 1953 Comp., § 63-32-7, enacted by, Laws 
1967, ch. 33, § 7; 1977, ch. 255, § 24. 
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69-9-8. Effect of order. OT: 


An order of consolidation entered by the secretary pursuant to this act [69-9-1 to 69-9-10 NMSA 
1978] shall, as to each small tract or interest therein, within the consolidated area on which ap- 
plicant does not otherwise hold the mining rights, effectuate a mining lease to applicant from the 
owner of such tract, or interest therein, granting applicant mining rights thereon effective as of 
the date of the first publication of the notice of hearing on the application for consolidation. 

The terms and provisions of the leases so granted to applicant shall be stated in the order and 
shall correspond to those contained in the form of mining lease attached to the application, except 
for such changes therefrom as the secretary may in his order determine to be required in order to 
effectuate the intents and purposes of this act, and provided that for purposes of such leases: 

A. if operations are being conducted anywhere on the consolidated area, it shall be considered 
that operations are being conducted on each tract within the consolidated area; 

B. if ore is produced from any part of the consolidated area (ore produced, saved and removed 
from the consolidated area being hereinbelow called "area production"), it shall be considered as 
though production of ore is had from each tract within the consolidated area and there shall be 
allocated to each such tract, as its share of area production, that part of the area production which 
bears the same ratio to the whole amount of such area production as the ratio that the number of 
surface acres in said tract bears to the total number of surface acres in the consolidated area; and 
unless the secretary shall determine and make another allocation which is more eupitanle in the 
protection of the correlative rights of the interested parties; and 

C.. each owner in a small tract within the consolidated area whose interest is under lease 
granted pursuant to this act shall receive in lieu of any other royalties.a rovalty as the same shall 
be fixed by the terms of the lease. 


History: 1953 Compe § 63-32-8, enacted by Laws . 
1967, ch. 33, § 8; 1977, ch, 255,§25. 


69-9-9. Approval by district court. 


The order of the.secretary shall be effective when approved by the district court for the county,in 
which the consolidated area is located. Notice of hearing in the district court shall be given in the 
same manner as required for notice of hearing before the secretary, as specified in Section 69-9-6 © 
NMSA 1978. 


History: 1953 Comp., § 63-82-9, enacted by Laws 
1967, ch. 33, § 9; 1977, ch. 255, § 26. 


69-9-10. Money. placed in suspense; escheat. 


Any money payable to'unknown owners or to owners whose addresses are unknown under 
leases effectuated by an order of consolidation pursuant to this act [69-9-1 to 69-9-10 NMSA 1978] 
shall be placed in suspense with the state treasurer who shall hold said money for payment upon 
demand and proof of ownership. Any money held in suspense for a period of ten years or longer 
shall be handled pursuant to the Uniform Disposition of Unclaimed Property Act [repealed]. 


History: 1953 Comp., § 63-32-10, enacted by Laws repealed in 1997. For comparable provisions, see Chap- 


1967, ch. 33, § 10. ter 7, Article 8A NMSA 1978, 

Bracketed material. — The bracketed material was Severability. — Laws 1967, ch. 33, s. 11, provided 
inserted by the compiler and is not part of the law, The for the severability of the act if any part or, application 
Uniform Disposition of Unclaimed Property Act was com- thereof is held invalid. 


piled as Chapter 7, Article 8 NMSA 1978 before being 
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ARTICLE 10 


Mineral Resources Development 


Sec. Sec, ae 
69-10-1. Short title. ~ 69-10-3, “Technological studies; economist. 


69-10-2. Public policy. 69-10-4, ise ir al 


69-10-1. Short title. . 


This act ly 10-1 to 69-10-4 NMSA 1978] may be cited as the "Mineral Resources Havent 
Act." 


History: 1953 Comp., § 63-33-1, enacted by Laws 
1967, ch. 254, § 1.. 


69-10-2. Public policy. 


The legislature finds and declares that: 

A. the exploitation of New Mexico's mineral resources provides an opportunity for highly paid 
jobs for New Mexicans; 

B. the successful exploitation of minerals shall be encouraged by the state of New Mexico; 

C. New Mexico has been very successful in the past in exploiting minerals with visual observa- 
tional methods applied to the surface of the ground; and 

D. New Mexico has now reached the stage where future exploitation of minerals must proceed 
on the basis of the intensive application of modern technology. The immediate need is for the as- 
sembly of known data on mineral resources by mineral resource economists in order to make it 
possible to point to the areas offering the highest ad aac of aaeeeal perce ey of 
resources. : 


History: 1958 Comp., § 63-33-2, enacted by Laws ; ~~ “ANNOTATIONS 


LGC A Tema DS Am. Jur. 2d, A.L.R. and C.J.S. references. nla 58 
C.J.S. Mines and Minerals § 4. 


69-10-3. Technological studies; economist. 


New Mexico institute of mining and technology is directed to use its mineral resource economist 
to undertake studies aimed at developing technology which will make possible the profitable ex- 
ploitation of New Mexico's mineral resources. This effort should be aimed initially at those miner- 
als development opportunities which offer the best hope of successful exploitation and the creation 
of the greatest number of jobs. When a profit opportunity has been developed, the mineral resource 
economist shall make this information available to the secretary of the economic development 
department. _ : , 


History: 1953 Comp., § 63-33-3, enacted by Laws The 1991 amendment, effective March 27, 1991, sub- 
1967, ch. 254, § 3; 1977, ch. 247, § 168; 1983, ch. 296, stituted "the economic development department" for "com- 
§ 26; 1991, ch. 21,'§ 41. merce and industry department" in the final sentence. © 


69-10-4. Development. 


It shall be the responsibility of the department of development [economic development division] 
to locate suitable private enterprises and interest them in the development of the profit opportunity 
uncovered by the minerals [mineral] resource economist. 
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69-11-1 


History: 1953 Comp., § 63-33-4, enacted by Laws 
1967, ch. 254, § 5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Department of development. — See 69-10-83 NMSA 
1978 and notes thereto. 


COAL MINES; REGISTRATION AND STATISTICAL INFORMATION 


69-11-2 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 58 
C.J.S. Mines and Minerals § 4. 


ARTICLE 11 


Coal Mines; Registration and Statistical Information 


Sec. 

69-11-1, Registration of coal mines and statistics required. 

69-11-2. Annual information to be furnished; confiden- 
tial data. 


Sec, 
69-11-38. Furnishing requested data. 


69-11-1. Registration of coal mines and statistics required. 


A. Each coal mining operation in the state shall register with the mining and minerals division 
of the energy, minerals and natural resources department annually and upon start of operations. 


The registration shall include: 
(1) the name of the operation; 
(2) post office address; 


(3) the name of the operator or person in charge; and 
(4) the character of operation such as the mineral produced or sought. 
B.. The mining and minerals division shall provide a copy of the registration to the state mine 


inspector. 


History: Laws 1933, ch. 153, §:25; 1941 Comp., § 67- 
501; 1953 Comp., § 63-5-1; Laws 1989, ch. 193, § 8. 

Cross references. — For state mine inspector, see 
N.M. Const., art. XVII, § 1. 

The 1989 amendment, effective July 1, 1989, added 
the catchline; designated the formerly undesignated 


provisions as Subsection A, restructuring the former 


single sentence into two sentences, substituting the 
present language of the. first sentence for, "Each coal 
mine or mining operation in the state of New Mexico 
shall register with the state mine inspector annually be- 


stylistic changes throughout the subsection; and added 
Subsection B. 


ANNOTATIONS 


Law reviews. — For article, "The Making of Federal 
Coal Policy: Lessons for Public Lands Management From 
a Failed Program, An Essay and Review," see 25 Nat. Re- 
sources J, 349 (1985). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am. Jur, 2d Mines and Minerals § 259. 

58 C.J.S. Mines and Minerals § 382. 


fore the first of August of each year", and making minor 


69-11-2. Annual information to be furnished; confidential data. 


A. Each mine or mining operation shall furnish to the mining and minerals division of the en- 
ergy, minerals and natural resources department each year information regarding production and 
value of production, persons employed, mining equipment and methods and any other information 
as may be reasonably required for the previous calendar year on blank forms to be furnished the 
operator for this purpose. 

B. Any information regarding production and value of production of individual mines is to be 
held confidential and not published unless agreed to by the operator, except that the mining and 
minerals division may reveal such information to: 

(1) the taxation and revenue department for use in auditing or assessing taxpayers. The 
taxation and revenue department and its employees are subject to the provisions of this section 
with respect to any information acquired from the inspector; and 

(2) the state mine inspector; provided that concerning any information so obtained, the 
state mine inspector shall be subject to the provisions of Section 71-2-8 NMSA 1978. 
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69-11-3 


History: Laws 1933, ch. 153, § 26; 1941 Comp., § 67- 
502; 1953, ch. 47, § 1; 1953 Comp., § 63-5-2; Laws 19638, 
ch, 229, § 2; 1971, ch. 276, § 1; 1973, ch, 218, § 4; 1979, 
ch, 325, § 1; 1987, ch. 234, § 58; 1989, ch. 193, § 9. 

The 1989 amendment, effective July 1, 1989, deleted 
"state mine inspector" following "furnished" in the catch- 
line; in Subsection A substituted "mining and minerals 
division of the energy, minerals and natural resources 
department" for "state mine inspector on or before Febru- 
ary 15 of", twice deleted "estimated" preceeding "produc- 


tion", and deleted "by the inspector" following "operator"; — 


in the introductory paragraph of Subsection B substituted 
"unless agreed to by the operator except that the mining 
and minerals division" for "by the state mine inspector un- 
less agreed to by the operator, except that the inspector"; 
and substituted "state mine inspector" for "secretary of en- 
ergy, minerals and natural resources" near the beginning 
of Subsection B(2) and "state mine inspector" for "secre- 
tary and employees of the energy, minerals and natural 
resources department" near the end of that subsection. 


MINES 


69-12-2 


‘The 1987 amendment, effective July 1, 1987, in Sub- 
section B(2), substituted "energy, minerals and natural 
resources" for "energy and minerals" both ‘places it ap- 
pears and made minor changes ‘in language throughout 
the section. 

The 1979 amendment inserted "state" preceding 
"mine inspector" in the catchline and near the beginning 
of Subsection A, designated the previously undesignated 
two paragraphs as Subsections A and B, rewrote and 
designated a portion of the first sentence and the second 


sentence in the former second paragraph as Subsection 


69-11-3. Furnishing requested data. 


B(1), substituting "the taxation and revenue department" 
for "the bureau of revenue and the property tax appraisal 
department," and added Subsection B(2), ’ 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references, — 53A 
Am, Jur, 2d Mines and Minerals § 274 et seq. 
58 C.J.S. Mines and Minerals § 382. 


The mine operator shall, at any time upon written request, furnish any reasonable information 
or data desired by the mining arid minerals division of the energy, minerals and natural resources 


department. 


History: Laws 1938, ch. 158, § 27; 1941 Comp.,, § 67- 
503; 19538 Comp,, § 63-5-3; Laws 1989, ch. 198, § 10. 

The 1989 amendment, effective July 1, 1989, added 
the catchline and substituted all of the language begin- 
ning with "written request" for "the mine inspector's writ- 
ten request, furnish any reasonable information or data 
desired by the mine inspector". 


ANNOTATIONS 


Inspector may require notice before reactivation 
of mine. Under this section, the inspector could require 


that the operator or owner of a mine that is proposed to 
be reactivated give notice of the contemplated reactiva- 


_ tion with such other information as inspector might desire. 


Under this statute inspector could promulgate a regulation 


' requiring that notice of this type be given a reasonable time 


prior to the reactivation by the mine owners or operators so 
that inspector could plan inspections accordingly. 1955-56 
Op. Att'y Gen, No, 56-6442 (rendered under prior law). 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 538A 
Am. Jur. 2d Mines ‘and Minerals § 274 et'seq.- « 
» 58 C.J.S. Mines and Minerals § 382. . 


ARTICLE 12 


General Duties of Coal Mine Operators 


. Repealed. 

. Repealed. 

. Mine maps; scale and contents; distribution; fi- 
nal survey required. 

.. Mine abandonment; fencing; warning notices. 


69-12-1. Repealed. 


Repeals, — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch, 302, § 18 repealed 69-12-1 NMSA 1978, as enacted 
by Laws 1933, ch. 153, § 28, relating to safety measures, 


69-12-2, Repealed. 


Repeals. — Laws 2007, ch, 301, § 18 seid Laws 2007, 
ch. 302, § 18 repealed 69-12-2 NMSA 1978,. as enacted 
by Laws 1933, ch. 158, § 1, relating to presence of official 


~) 69-12-7, Accidents; written report. _, 
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See. 
69-12-5. Repealed. 
69-12-6. Repealed. 


on 


69-12-8 to 69-12-18. Repealed. 


effective June 15, 2007. For provisions of former section, 


see “a ee 2006 NMSA 18 8on NMOneSorirce. com, 


with final authority required, effective June. 15, 2007: For 
provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource, com, 
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69-12-3 GENERAL DUTIES OF COAL MINE OPERATORS 69-12-5 


69-12-3. Mine maps; scale and contents; distribution; final survey: 
required. 


A. The owner of every underground coal mine shall have made by a competent surveyor a clear 
and accurate map showing the surface plant and the underground workings of the mine. The map 
shall be on a scale of not more than two hundred feet to the inch and shall bear the name of the 
mine, its location as to county, township and section, the name of the company, owner, the north 
point, the scale.to which the map is drawn and the certificate of the surveyor as to the accuracy 
and date of the survey. The mine map shall be extended and corrected every year. True copies of 
the map and extensions and corrections thereof shall be provided, as follows: one copy of each map 
and plan shall be kept in the office of the mine; and one copy of each map shall be delivered to the 
mining and minerals division of the energy, minerals and natural resources department and shall 
become the property of the state and shall be kept at the office of the mining and minerals division. 
Unless the owner of the property gives written authorization, mine maps shall not be available 
to any person other than the state mine inspector or his clerks and the director of the mining and 
minerals division. | 

B. Whenever an underground mine is about to be closed or abandoned for an indefinite'period, 
the owner shall have made a complete final survey of all workings not represented on the map of 
the mine and shall properly enter the results upon the map of the mine so as to show the exact 
relations of the most advanced workings to the boundary of the property and shall file a copy of 
same with the director of the mining and minerals division. 


History: Laws 1933, ch. 153, § 30; 1941 Comp., § 67- Subsection A, and made minor stylistic changes through- 
603; 1953 Comp., § 63-6-3; Laws 1989, ch. 193, § 11. out the section, 
The 1989 amendment, effective July 1, 1989, added 


the catchline, substituted "map" for "map or maps" and ANNOTATIONS 

"mining and minerals division of the energy, minerals Ams dur. 2d. ALL. cand 60.8. referencess:—+.584 
and natural resources department" for "mine inspector" Am. dur ‘3d Mines and Minerals § 274 et seq. 

throughout the section, deleted "filed in the office of the 58 C.J.S. Mines and Minerals § 382. 


mine inspector" following "maps" in the last sentence of 


69-12-4. Mine abandonment; fencing; warning notices. 


Upon abandonment of a mine and thereafter, the owner or operator must effectively close or 
fence off all surface openings down which persons could fall or through which persons could en- 
ter. Upon or’near all such safeguards, trespass warnings and appropriate danger notices shall 
be posted. The director of the mining and minerals division of the energy, minerals and natural 
resources department may bring an action in the district court in which the mine is;located to com- 
pel the safeguarding of an abandoned mine. In the event of an immediate danger to public health 
and safety, the director of the mining and minerals division may take all action necessary to safe- 
guard the abandoned mine and recover reasonable costs for such work from the owner of the mine, 


History: Laws 1933, ch. 153, § 31; 1941 Comp., § 67- ANNOTATIONS 
604; 1953 Comp., § 63-6-4; Laws 1989, ch. 193, § 12. 
The 1989 amendment. effective July 1, 1989, added Am. Jur. 2d, A.L.R. and CJ.S, references. — 58 


the catchline, inserted "and thereafter" in the first sen- C.J.S. Mines and Minerals § 375. 


tence, corrected a misspelling in the second sentence, and 
added the last two sentences. 


69-12-5. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, report and record of accidents, effective June 15, 2007. For 
ch, 302, § 18 repealed 69-12-5 NMSA 1978, as enacted by: provisions of former section, see the 2006 NMSA 1978 on 
Laws 1938, ch. 153, § 32, relating to immediate notifica- NMOneSource.com, 


tion of fatal mine accidents, fires and explosions, complete 
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69-12-6 MINES) 9)" 69-13-3 


69-12-6. Repealed. : 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, conditions threatening loss of life or property, effective 


ch, 802, § 18 repealed 69-12-6 NMSA 1978, as enacted June 15, 2007. For provisions of former section, see the 


by Laws 1933, ch. 153, § 33, relating to report of serious 2006. NMSA 1978°0n NMOneSource.com. 


69-12-77. Accidents; written report. 


A report in writing shall be made to the state mine FAupactbE of each mine accident. The report 
shall be made within one month of the date of the accident. Submitting a copy of the report re- 
quired under the Federal Mine Safety and Health Act of ae to the inspector Bhall satisfy the 
Pecitr Ctneries of Chapter 69 NMSA 1978. 


History: Laws 1983, ch. 1538, § 34; 1941 Comp., § 67- © Laws 2007, ch. 301, § 13 and Laws 2007, ch. 302; § 13, 
607; 1953 Comp., § 63-6-7; 2007, ch. 301, § 18; 2007, ch. both effective June 15; 2007, enacted identical amend- 
302, § 13, ments to this section, ' 

Cross reference. — For the Federal Mine Safety and 
Health Act of 1977, see 30 U.S.C. § 801. ANNOTATIONS 

The 2007 amendment, effective June 15; 2007, elimi-: 4 Am. Jur, 2d, A.L.R. ‘and C.J.8; references. — 53A 
nated the specification of the contents of accident reports ry Am! Jur:2d ifress and Minerals § 274 et seq. 
and provided that the submission of a copy of the report 58 C.J,S, Mines and Minerals § 382.. 


required under the Federal Mine Safety and Health Act 
shall satisfy the requirements of Chapter 69 NMSA 1978, 


69-12-8 to 69-12-18. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69- mine scales at coal mines employing coal miners, effective 
12-8 to 69-12-18 NMSA 1978, as.enacted by Laws 1889, July 1, 1987. For present comparable provisions, see 69- 
ch, 126, §§ 1, 2, 4, and 5 and Laws 1987, ch. 45, §§ 1 to 5-7 NMSA 1978. 

6, and as amended:by Laws 1937, ch. 86, § 1, relating to 

Duties of Coal Mine Employees 
Sec. Sec. 
69-13-1. aac 69-13-3,. Repealed. 


69-13-2, Repealed. 


69-13-1. Repealed. 
Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, orders, effective June 15, 2007. For provisions of former 


ch, 302, § 18 repealed 69-13-1 NMSA 1978; as enacted by —_—_— section, see the 2006 NMSA 1978 on NMOneSource,com. 
Laws 1933, ch. 153, § 35, relating to safety devices and OTs 


69-13- yp Repealed. 


Repeals. — Laws 2007, ch. 301, 8 18 and Laws 9007, device, explosive, missed shot, check, prop and lamp regu- 
ch, 302, § 18 repealed 69-13-2 NMSA 1978, as enacted lations, effective June 15, 2007. For provisions of former 
by Laws 1933, ch. 153, § 36, relating to door, ‘combustible section, see the 2006 NMSA 1978 on NMOneSource.com. 


69-13-3. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, of machinery, passing danger signs and travel by haul- 
ch, 302, § 18 repealed 69-13-3 NMSA 1978, as enacted by ageway, effective June 15, 2007. For provisions of former 


Laws 1938, ch. 158, § 37, relating to misdemeanors and section, see the 2006 NMSA 1978 on NMOneSource.com. 
punishment, intoxicating liquor regulations, destruction . : 


910 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


69-14-1 QUALIFICATIONS AND DUTIES OF COAL MINE OFFICIALS 69-14-2 


ARTICLE 14” 


Qualifications and Duties of Coal Mine Officials ) 


Sec. Sec. 
69-14-1. Mine foremen; mine examiners; certification by 69-14-9. Repealed. 
state mine inspector. 69-14-10. Repealed. 
69-14-2. Methods of certification; certificates from pther 69-14-11. Repealed. 
states; permits; examinations. | 69-14-12. Repealed. 
69-14-3. Qualifications for certain positions. 69-14-13. Repealed. 
69-14-4. Certification period; ‘recertification; discipline; 69-14-14. Repealed. 
appeal. ' 69-14-15. Repealed. 
69-14-5. Repealed. 69-14-16. Repealed. 
69-14-6. Repealed. 69-14-17. Repealed. 
69-14-7. Repealed. 69-14-18. Repealed, 


69-14-8. Repealed. 


69-14-1. Mine foremen; mine examiners; hegre aaa by state mine 
inspector. 


The state mine inspector shall certify, recertify or discipline persons to act as mine foremen and 
mine examiners. No mine operator shall employ any person as underground mine foreman, mine 
examiner or surface mine foreman unless that py has been certified by the state mine inspec- 
tor for such position. 


History: Laws 1988, ch. 153, § 38;1941 Comp.,§67- ANNOTATIONS 

801; 1953 C +» § 63-8-1; L 1973, ch.'218, § 5; 

2007, ch. 301, §.145 sh ae oki 302, § 14, ae : : Am, Jur. 2d, A.L.R. and C.J.S. references. — 53A 
The 2007 amendment, effective June 15,.2007, pro- Am. Jur. 2d Mines and Minerals § 257. 

vided authority for the state mine inspector to certify, re- 58 C.J.S. Mines and Miner als § 378. 


certify and discipline persons who act as mine foremen. 

Laws. 2007, ch. 301, § 14. and Laws 2007, ch, 302; § 14, . 
both effective June 15, 2007, enacted identical amend- 
ay to this section. 


69-14-2, Methods of certification; edrtifidates from ataen ateibes! permits; 
examinations. | | 


The state mine inspector shall certify persons for the positions of mine foreman and mine exam- 
iner and issue certificates accordingly as follows; ; 

A. the state mine inspector may recognize the foreman's or mine examiner's certificate issued 
by any other state and issue certificates accordingly; 

B. the state mine inspector shall hold written examinations, at times aa places to be given 
out at least thirty days in advance, to all persons desiring to secure mine foreman certificates or 
mine examiner certificates; and 

C. the state mine inspector shall require that any applicant for grantinavan to the position of 
mine foreman or.mine examiner shall submit a completed application at least thirty days prior 
to the examination date and shall meet,the experience requirements. of this section. Every person 
desiring to secure a mine foreman's certificate and not already in such position.or not holding such 
certificate from another.state shall first serve as amine examiner for six months and shall have 
at least four -years' coal mine experience to participate in the foreman's.examination. A: person 
who holds a certificate for surface mine foreman who wishes to take the underground foreman 
test must have a minimum of four years'.experience in underground mine workings. A person who 
holds an,underground mine foreman certificate and who wishes to participate in the surface mine 
foreman examination must have at least two years' surface mine experience. 


History: Laws 1933, ch. 153, § 40; 1941 Comp., § 67- The 2007 amendment, effective June 15, 2007, re- 
803; 1953 Comp., § 63-8-3; Laws 1973, ch. 218, § 6; quired an examination for certification as mine foreman 
2007, ch. 301, § 15; 2007, ch. 302, § 15. and mine examiner; required applicants to submit an 
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69-14-3 MINES 69-14-4 


application thirty days prior to the examination date and ANNOTATIONS 


to meet the experience requirements of this section; and 
specified the experience requirements for mine foreman nm Patan 3 faudnels BPS Cine estan S — 53A 


certification. ; ; : 
Laws 2007, ch. 301, § 15 and Laws 2007, ch. 302, § 15, 58 C.J.S. Mines and Minerals §§ 236, 237. 

both effective June 15, 2007, enacted jdentical amend- 

ments to this section. 


69-14-83. Qualifications for certain positions. 


The mining safety board may, by rule, enact requirements, including requirements for applica- 
tions, examinations and qualifications, for the certification of any mine personnel required to be 
qualified by state or federal law. 


History: Laws 1933, ch. 1538, § 41; 1941 Comp., § 67- Laws 2007, ch, 801, § 16 and Laws 2007, ch. 302, § 16, 
804; 1953 Comp., § 63-8-4; Laws 1973, ch. 36, § 2; 2007, both effective June 15, 2007, enacted identical amend- 
ch. 301, § 16; 2007, ch. 302, § 16. ments to this section. 
he eC eaERPEERP Cer For age of majority, see 28-6-1 ANNOTATIONS 

The 2007 amendment, effective June 15, 2007, autho- Am. Jur, 2d, A.L.R. and C.J.S. references. — 53A 
rized the mine safety board to enact rules for the certifica- ‘Am dur od Nie and Minerals § 257. 


tion of mine personnel. 58 C.J.S, Mines and Minerals § 378. 


69-14-4. Certification period; recertification; discipline; appeal. 


A. Certification for mine personnel shall be issued for a period of five years. All mine person- 
nel certified by the state mine inspector prior to June 15, 2007 shall have their certification period 
extended five years. Each certified person has the responsibility to notify the state mine inspector 
of any change in address or change in mine employment within thirty days of the change. Failure 
to provide current information may result in suspension of certification. 

B. Certified persons may apply for recertification within twelve months prior to the end of 
the certification period. Every certification shall automatically expire on the last day of the certi- 
fication period if the official has not recertified prior to that date. Recertification will require the 
applicant to submit an application and appropriate documentation as required by the state mine 
inspector. The mining safety board shall adopt rules for requirements for recertification. 

C. The state mine inspector may refuse to certify or recertify or may suspend or revoke any 
certification held or applied for under Chapter 69 NMSA 1978 upon grounds that the seep or 
certified person: 

(1) gave false or forged evidence to the state mine inspector to obtain certification; 

(2) is grossly negligent or incompetent in duties as a certified person; 

(3) has failed to maintain certification; 

(4) has violated or aided or abetted any person in a violation of the Federal Mine srr iad 
and Health Act of 1977 or the state mine safety laws; or 

(5) has been disciplined in another state that certifies mine personnel. 

D. If the state mine inspector contemplates taking any of the actions in Subsection C of this 
section for any of the reasons provided in that subsection, the state mine inspector shall provide 
written notice to the applicant or certified person. The notice shall include a statement that the 
state mine inspector has sufficient evidence that, if not rebutted or explained, will justify the state 
mine inspector in taking the contemplated action, that indicates the general nature of the evi- 
dence and that provides the applicant or person at least twenty days to weenie written evidence to 
rebut or explain the allegations. 

kK. If, after the response period ends, the state mine inspector takes any action of a type speci- 
fied in Subsection C of this section, the state mine inspector shall serve upon the applicant or 
certified person a written notice of the action containing a statement that the applicant or certified 
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69-14-5, 


QUALIFICATIONS AND DUTIES OF COAL MINE OFFICIALS 


69-14-11 


person may file a petition for review with the mining safety board pursuant to the Mining Safety 


Act [69-8-1 NMSA 1978]. 


History: Laws 1933, ch. 153, § 42; 1941 Comp., § 67- 
805; 1953 Comp., § 63-8-5; Laws 1989, ch. 193, § 13; 
2007, ch. 301, § 17; 2007, ch. 302, § 17; 2010, ch. 20, § 3. 

Cross reference. — For the Federal Mine Safety and 
Health Act of 1977, see 30 U.S.C. § 801. 

The 2010 amendment, effective May 19, 2010, In Sub- 
section A, in the second sentence, after "prior to", deleted 
"the effective date of this 2007 act" and added "June 15, 
2007"; and in Subsection B, in the third sentence, after 
"state mine inspector", deleted "at least thirty days prior 
to the testing date"; and added the last sentence, 

The 2007 amendment, effective June 15, 2007, added 
Subsections A through E. 


69-14-5. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch. 302,.§ 18 repealed 69-14-5 NMSA 1978, as enacted 
by Laws 1938, ch. 153, § 43, relating to foreman, charge 


69-14-6. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch. 302, § 18 repealed 69-14-6 NMSA 1978, as enacted by 
Laws 1933, ch. 153, § 44, relating to inside mine workings, 


69-14-7. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch. 302, § 18 repealed 69-14-7 NMSA 1978, as enacted by 
Laws 1983, ch. 153, § 45, relating to absence of foreman, 


69-14-8. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch. 302, § 18 repealed 69-14-8 NMSA 1978, as enacted by 
Laws 1933, ch. 153, § 46, relating to daily inspection of 
working places, safety measures, air measurements, gas 


69-14-9. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch, 302, § 18 repealed 69-14-9 NMSA 1978, as enacted by 
Laws 1933, ch, 153, § 47, relating to removal of dangerous 


69-14-10. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch. 302, § 18 repealed 69-14-10 NMSA 1978, as enacted 
by Laws 19338, ch. 153, § 48, relating to duties of assistant 


69-14-11. Repealed. 


Repeals. — Laws 2007, ch. 801, § 18 and Laws 2007, 
ch. 802, § 18 repealed 69-14-11 NMSA 1978, as enacted 
by Laws 1938, ch. 153, § 49, relating to mine examiners, 
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The 1989 amendment, effective July 1, 1989, added 
the catchline, deleted "by the mine inspector" following 
"revoked" in the second sentence, substituted "hearing 
before the mining safety advisory board" for "trial before 
the mine inspector" in the third sentence, and made minor 
stylistic changes throughout the section, 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 53A 
Am. Jur. 2d Mines and Minerals § 257, 
58 C.J.S. Mines and Minerals §§ 378, 382. 


of underground operations, effective June 15, 2007. For 
provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


employees and qualifications and hours of duty of fore- 
man, effective June 15, 2007. For provisions of former sec- 
tion, see the 2006 NMSA 1978 on NMOneSource.com. 


temporary appointment and notice to inspector, effective 
June 15, 2007. For provisions of former section, see the 
2006 NMSA 1978 on NMOneSource.com, 


inspection and reports, effective June 15, 2007. For pro- 
visions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


conditions, notices and barriers, effective June 15, 2007. 
For provisions of former section, see the 2006 NMSA 1978 
on. NMOneSource.com. 


mine foreman, effective June 15, 2007. For provisions 
of former section, see the 2006 NMSA 1978 on NMOne 
Source.com. 


inspection before entrance of shift and gassy mines, effec- 
tive June 15, 2007. For provisions of former section, see 
the 2006 NMSA 1978 on NMOneSource.com. 
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69-14-12 


69-14-12. Repealed. 


Repeals. — Laws 2007, ch, 301, § 18 and Laws 2007, 
ch. 302, § 18 repealed 69-14-12 NMSA 1978, as enacted 
by Laws 1933, ch. 158, § 50, relating to dangerous places, 


69-14-13. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch, 302, § 18 repealed 69-14-13 NMSA 1978, as enacted by 
Laws 1933, ch. 153, § 51, relating to record of dangerous 


69-14-14, Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch, 802, § 18 repealed 69-14-14 NMSA 1978, as enacted 
by Laws 19338, ch. 153, § 52, relating to inspection of shot 


69-14-15. Repealed. 


Repeals. — Laws 2007, ch. 801, § 18 and Laws 2007, 
ch. 302, § 18 repealed 69-14-15 NMSA 1978, as enacted by 
Laws 1933, ch. 158, § 58, relating to lawful blasting, tests 


69-14-16. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch. 302, § 18 repealed 69-14-16 NMSA 1978, as enacted 
by Laws 1933, ch. 153, § 54, relating to qualifications of 


69-14-17. Repealed. 


Repeals., — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch, 302, § 18 repealed 69-14-17 NMSA 1978, as enacted by 
Laws 1933, ch. 153, § 55, relating to mine foreman acting 


69-14-18. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch. 302, § 18 repealed 69-14-18 NMSA 1978, as enacted by 
Laws 1882, ch. 57, § 9, relating to overseer negligence and 


MINES 


69-15-16 


warning marks and barriers, effective June 15, 2007. For 
provisions of former py see ne 2006 NMSA 1978 on 
NMOneSource. com. 


conditions and knowledge of officials, effective June 15, 
2007. For provisions of former section, see the 2006 NMSA 
1978 on NMOneSource.com. 


holes, direction and condemnation of shot holes, effective 
June 15, 2007. For provisions of former section, see the 
2006 NMSA 1978 on NM OneSource.com. 


for gas and qualification of shotfirer as mine examiner, ef- 
fective June 15, 2007. For provisions of former section, see 
the 2006 NMSA 1978 on NMOneSource,com. 


shotfirer, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


as examiner and shotfirer, effective June 15, 2007. For 
provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


penalty, effective June 15; 2007. For provisions of foimer 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


ARTICLE 15 


Safety Regulations, Escapeways, Fire Control and Boiler 
Inspection in Coal Mines 


(Repealed by Laws 1987, ch. 234, § 84.) . 


69-15-1 to 69-15-16. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-15-1 
to 69-15-16 NMSA 1978, as enacted by Laws 1887, ch. 57, 
§ 10 and Laws 1933, ch. 158, §§ 60, 62, 63, 65 to 67, and 
70 and as amended by Laws 1973, ch. 218, §§ 13 to 18 and 
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Laws 1977, ch. 42, § 1, relating to safety regulations in 
coal mines, effective July 1, 1987. For present comparable 
provisions, see 69-8-1 to 69-8-15 NMSA 1978, 
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69-16-1 EXPLOSIVES IN COAL MINES 69-19-19 


ARTICLE 16 
Ladderways in Coal Mines 
(Repealed by Laws 1987, ch. 234, § 84.) 


69-16-1 to 69-16-7. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-16-1 July 1, 1987. For present comparable provisions, see 69- 
to 69-16-7 NMSA 1978, as enacted by Laws 1933, ch. 153, 8-1 to 69-8-15 NMSA 1978, 
8§ 72 to 77, relating to ladderways in coal mines, effective 


Underground Haulage in Coal Mines 
(Repealed by Laws 1987, ch. 234, § 84.) 


69-17-1 to 69-17-10. Repealed. 
Repeals. — Laws 1987, ch. 234, § 84 repealed 69-17-1 ch, 218, §§ 19 and 20, relating to underground haulage in 


to 69-17-10 NMSA 1978, as enacted by Laws 1933, ch. coal mines, effective July 1, 1987. For present comparable 
153, $§ 79 and 81 to 87 and as amended by Laws 1973, provisions, see 69-8-1 to 69-8-15 NMSA 1978. 
ARTICLE 18 
Hoisting Equipment in Coal Mines 
Sec. Sec. , 


69-18-1 to 69-18-13. Repealed. 69-18-14. Repealed. 


69-18-1 to 69-18-13. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-18-1 §§ 21 to 30, relating to hoisting equipment in coal mines, 


to 69-18-13 NMSA 1978, as enacted by Laws 1933, ch. 153, effective July 1, 1987. For present comparable provisions, 
§§ 90, 94, and 100 and as amended by Laws 1973, ch. 218, see 69-8-1 to 69-8-15 NMSA 1978. 


69-18-14. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, qualifications, effective June 15, 2007. For provisions 
ch. 302, § 18 repealed 69-18-14 NMSA 1978, as enacted of former section, see the 2006 NMSA 1978 on NMOne 
by Laws 1938, ch. 153, § 101, relating to hoist engineer Source.com. 


Explosives in Coal Mines 
(Repealed by Laws 1987, ch. 234, § 84.) 


69-19-1 to 69-19-19. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-19-1 in mines, effective July 1, 1987. For present comparable 
to 69-19-19 NMSA 1978, as enacted by Laws 1933, ch. 153, provisions, see 69-8-1 to 69-8-15 NMSA 1978. 
8§ 102 to 106, 108, 109, and 118 to 120 and as amended 
by Laws 1978, ch. 218, §§ 32 to 35, relating to explosives 
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69-20-1 


“ MINES: ¥: 


69-23-19 


ARTICLE 20 


Ventilation and Gases in Coal Mines 


(Repealed by Laws'1987, ch.’ 284, § 84.) 


69-20-1 to 69-20-21. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-20-1 
to 69-20-21 NMSA 1978, as enacted by Laws 1933, ch. 
153, §§ 122, 123, 125, 126, 128, 130 to 133, 138, 140, 141, 
and as amended by Laws 1967, ch. 18, § 1, Laws 1971, ch. 
143, § 1, Laws 1978, ch. 218, §§ 36, 38, and 39, Laws 1973, 


ch. 268, § 1, Laws 1977, ch. 40, § 1, and Laws 1977, ch. 41, 
§§ 1, 2, relating to ventilation of gases in coal mines, effec- 
tive July 1, 1987, For present comparable provisions, see 
69-8-1 to 69-8-15 NMSA 1978. 


ARTICLE 21 


Timbering in Coal Mines 


(Repealed by Laws 1987, ch. 234, § 84.) 


69-21-1 to 69-21-6. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-21-1 
to 69-21-6 NMSA 1978, as enacted by Laws 1933, ch. 153, 


§$§ 142, 144, 146, and 147 and as amended by Laws 1973, 


ch, 218, §§ 40 and 41, relating to timbering in coal mines, 
effective July 1, 1987. For present comparable provisions, 
see 69-8-1 to 69-8-15 NMSA 1978. 


: ARTICLE 22 | , 
Rock Dust in Coal Mines 


(Repealed by Laws 1987, ch. 234, § 84.) 


69-22-1 to 69-22-6. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-22-1 
to 69-22-6 NMSA 1978, as enacted by Laws 1933, ch. 153, 
§§ 148 and 150 to 152, and as amended by Laws 1967, ch. 


19, § 1 and Laws 1977, ch. 39, § 1, relating to rock dust in 
coal mines, effective July 1, 1987. For present comparable 
provisions, see 69-8-1 to 69-8-15 NMSA 1978. 


ARTICLE 23 


Electrical Equipment in Coal Mines 


(Repealed by Laws 1987, ch. 234, § 84.) 


69-23-1 to 69-23-19. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-23-1 
to 69-23-19 NMSA 1978, as enacted by Laws 1933, ch. 153, 
8§ 157, 158, 160 to 165, 167 to 169, 171, and 178 to 175 
and as amended by Laws 1971, ch. 144, § 1, Laws 1978, 


ch, 218, §§ 42, 43, and Laws 1977, ch. 33, § 1, relating to 
electrical equipment in coal mines, effective July 1, 1987. 
For present comparable provisions, see 69-8-1 to 69-8-15 
NMSA 1978. 


ARTICLE 24 


Coal Mines; General Provisions 


Sec. 
69-24-1 to 69-24-14. Repealed. 


Sec. 
69-24-15. Setting fire at or within mine; penalty. 
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69-24-1 SURFACE MINING 69-25-21 


69-24-1 to 69-24-14. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-24-1 
to 69-24-14 NMSA 1978, as enacted by Laws 1912, ch. 80, 
§ 12 and Laws 1933, ch. 153, §§ 176 to 181, 183 to 185, and 
187, and as amended by Laws. 1973, ch. 218, §§ 44 to 47, 


relating to general safety provisions in coal mines, effec- 
tive July 1, 1987. For present comparable provisions, see 
69-8-1 to 69-8-15 NMSA 1978. 


69-24-15. [Setting fire at or within mine; penalty.] 


Any person who shall willfully set on fire or ignite or cause to be set on fire or ignited any 
building equipment or anything whatsoever at or within any mine when any person is present 
in such mine at the time, shall be deemed guilty of a felony, and upon conviction thereof, shall be 
imprisoned for not less than five years nor more than twenty-five years, provided, however, that 
if the life of any person be lost through the ignition or‘causing to be ignited of any such building, 
equipment or other thing as in this section provided, the person setting or causing to be set such 
fire shall be deemed guilty of murder in the first degree, and shall be dealt with according to the 


law at the time in force prescribing the penalty for such offense, 


History: Laws 1912, ch. 80, § 12; Code 1915, § 3518; 
C.S. 1929, § 88-626; 1941 Comp., § 67-1815; 1953 
Comp,, § 63-18-15. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, —53A Am. 
Jur. 2d Mines and Minerals §§ 261 et seq., 390 et seq., 419. 
58 C.J.S. Mines and Minerals § 377. 


ARTICLE 25 


Coal Surfacemining. 


(Repealed by Laws 1979, ch. 291, § 38.) 


69-25-1 to 69-25-21. Repealed. 
Repeals. — Laws 1979, ch. 291, § 38, repealed 69-25-1 


For present provisions, see 69- 25A-1 to 69-25A-35 NMSA 


to 69-25-21 NMSA 1978, relating to coal surface mining. ~ 1978. 
ARTICLE 25A 
Surface Mining 

Sec. Sec. . . 
69-25A-1. Short title. 69-25A-19. Environmental protection performance stan- 
69-25A-2. Purpose of act.” Kiorgas ‘dards; surface coal mining operations. 
69-25A-3. Definitions. 69-25A-20. Environmental protection performance, stan- 
69-25A-4, Coal surface mining commission; duties. ‘(Re- dards; surface effects of yoderenens coal 

pealed effective July 1, 2026.) mining operations. 
69-25A-5, Regulations. 69-25A-21..\ Inspection and monitoring. 
69-25A-6, Procedure for adopting regulations, , 69-25A-22,. Penalties and sanctions. 
69-25A-7, Petition to initiate regulations, 69-25A-23, Release of performance bonds. 
69-25A-8. Director; duties, ° © -69:25A-24, Citizen suits. *’ 
69-25A-9. General provisions pertaining to permits. ~69-25A-25. Enforcement. 
69-25A-10, Permit application requirements. 69-25A-26. Areas unsuitable for surface coal mining; pe- 
69-25A-11. Public liability and self-insurance require- titions; exclusions. 

ments, 69-25A-27. Cooperative‘agreement between the state of 
69-25A-12. Reclamation plan requirements. New Mexico and the United States. 
69-25A-13, Performance bonds. 69-25A-28. Applicability to public agencies, public eit 
69-25A-14, Permit approval or denial. ties and public corporations. 
69-25A-15. Revision of permits, 69-25A-29, Administrative review. 
69-25A-16, Coal exploration. 69-25A-30, Judicial review, 
69-25A-17. Public notice and public hearings. 69-25A-31. Exclusions, 
69-25A-18. Decisions of director and papel. 69-25A-32, Conflict of interest; penalty; disclosure. 
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69-25A-1 


Sec. 

69-25A-33, Experimental practices or other use. 
69-25A-34. Repealed. 

69-25A-35. Administrative procedures; applicability. 


69-25A-1. Short title. 


MINES 


69-25A-3 


Sec. 
69-25A-36. Termination of a agency life; delayed repeal. 
(Repealed effective July 1, 2026.) 


Chapter 69, Article 25A NMSA 1978 may be cited as the "Surface Mining Act". ' 


History: Laws 1979, ch. 291, § 1; 2000, ch. 4, § 19. 

Cross: references. — For regulation of hard rock 
mines, see the New Mexico Mining Act, Chapter 69, Article 
36 NMSA 1978, 

The 2000 amendment, effective February 15, 2000, 


Mining Control and Reclamation Act of 1977: An Analysis 
of the Design and Implementation of Reclamation Perfor- 


mance Bonds," see 25 Nat. Resources J. 389 (1985), 


Am, Jur. 2d, A.L.R. and C.J.S, references, — Mine 


tailings as real or personal property, 75 A.L.R.4th 965. 
substituted "Chapter 69, Article 25A NMSA 1978" for 
"This act". 


ANNOTATIONS 


Law reviews. — For article, "Promoting Economic 
Incentives for Environmental Protection in the Surface 


69-25A-2. Purpose of act. 


It is the purpose of the Surface Mining Act to: 

A. establish a program to protect society and the environment from the adverse effects of 
surface coal mining operations; 

B. assure that the rights of surface. landowners and other persons with a legal interest in 
the land or appurtenances thereto are fully protected against losses resulting from the improper 
conduct of such operations; 

C. assure that surface mining operations are not conducted where reclamation as required by 
the Surface Mining Act is not feasible; 

D. assure that surface coal mining operations are conducted in a manner which will protect 
the environment; 

E. assure that adequate procedures are undertaken to reclaim surface areas as contemporane- 
ously as possible with the surface coal mining operations; 

F. assure that the coal supply essential to the nation's energy requirements and to its economic 
and social well-being is provided, and to strike a balance between protection of the environment 
and agricultural productivity and the nation's need for coal.as an essential source of energy; 

G. assure that appropriate procedures are provided for public participation in the develop- 
ment, revision and enforcement of regulations, standards, reclamation plans or programs estab- 
lished under the Surface Mining Act; and . 

H. establish a regulatory program appropriate to the terrain, climate, biologic, chemical and 
other physical conditions in areas subject to mining operations within New Mexico so that the pri- 
mary governmental responsibility for developing, authorizing, issuing and enforcing regulations 
for surface mining and reclamation operations shall rest with the state, and so that New Mexico 
may assume exclusive jurisdiction over the regulation of surface coal mining and reclamation 
operations within this state, as contemplated by the federal Surface ae Control and Reclama- 
tion Act of 1977, 30 U.S.C. Sections 1201 - 1328 (1977). 


History: Laws 1979, ch. 291, § 2. 
69-25A-3.. Definitions. 
As used in the Surface Mining Act: 
A. "commission" means the coal surface mining commission; 


B. "director", when used without further qualification, means the director of the mining and 
minerals cai of the energy, minerals and natural resources department or his designee; 
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69-25A-3 SURFACE MINING 69-25A-3 


C. "alluvial valley floors": means. the unconsolidated stream-laid deposits holding streams 
where water availability is sufficient for subirrigation or flood irrigation agricultural activities, 
but does not include upland areas which are generally overlain by a thin veneer of colluvial depos- 
its composed chiefly of debris from sheet erosion, deposits by unconcentrated runoff or slope wash, 
together with talus, other mass movement accumulation and windblown deposits; 
~ D.. "approximate original contour" means that surface configuration achieved by backfilling 
and grading of the mined:area so thatthe reclaimed area, including any terracing or access roads, 
closely resembles the general surface configuration of the land prior to mining and blends into and 
complements the drainage pattern of the surrounding terrain with all highwalls and spoil piles 
eliminated; water impoundments may be permitted where the director determines that they are in 
compliance with Paragraph (8) of Subsection B of Section 69-25A-19 NMSA 1978; 

EK. "imminent danger to the health and safety of the public": means the existence of any condi- 
tion or practice, or any violation of a permit or other requirement of the Surface Mining Act, in a 
surface coal mining and reclamation operation, which condition, practice or violation could reason- 
ably be expected to cause substantial physical harm to persons outside the permit area before the 
condition, practice or violation can be abated. A reasonable expectation of death or serious injury 
before abatement exists if a rational person, subjected to the same conditions or practices giving 
rise to the peril, would not expose himself to the danger during the time necessary for abatement; 

F. "operator" means any person engaged in coal mining who removes or intends to remove 
more than two hundred fifty tons of coal from the earth by coal mining within twelve consecutive 
calendar months in any one location; 

G. "other minerals" means clay, stone, sand, gravel, metalliferous and nonmetalliferous ores 
and any other solid material or substances of commercial value excavated in solid form from natu- 
ral deposits on or in the earth, exclusive of coal, and those minerals which occur naturally in liquid 
or gaseous form; 

H. "permit" means a permit to conduct surface coal mining and reclamation operations issued 
by.the director pursuant to the Surface Mining Act; 

I. "permit applicant" or "applicant" means a person applying for a permit; 

J. "permit area" means the area of land indicated on the approved map submitted by the opera- 
tor with his application, which area of land is to be covered by the operator's: bond. as required. by 
Section 69-25A-13 NMSA 1978 and shall be readily identifiable by appiopeiate markers on the site; 

K, Permittee" means a person holding a permit; 

L. "person" means an individual, partnership, association, society, joint stock company, firm, 
company, corporation or other business organization; 

M. the term "prime farmland" is to be defined by regulation of the commission after consid- 
ering such factors as moisture availability, temperature regime, chemical balance, permeability, 
surface layer composition, susceptibility to flooding, erosion characteristics, history of use for in- 
tensive agricultural purposes and regulations issued by the United States secretary of agriculture; 

N. "reclamation plan" means a plan submitted by an applicant for a permit which sets forth a 
plan for reclamation of the proposed surface coal mining operations pursuant to Section 69-25A-12 
NMSA 1978; 

O. "surface coal mining and reclamation operations" means surface coal mining oder and 
all activities necessary and incident to the reclamation of those operations after the date of enact- 
ment of the Surface Mining Act; 

P. "surface coal mining operations" means: 

(1) activities conducted on the surface of lands in Areeesinel with a surface coal mine or 
activities subject to the requirements of Section 69-25A-20 NMSA 1978 relating to surface opera- 
tions and surface impacts incident to an underground coal mine. The activities include excavation 
for the purpose of obtaining coal, including such common methods as contour, strip, auger, moun- 
taintop removal, box cut, open pit and area mining. These activities also include uses of explosives 
and blasting and in situ distillation or retorting, leaching or other chemical or physical processing 
and the cleaning, concentrating or other processing or preparation, including loading of coal at 
or near the mine site. Provided, however, that such activities do not include the extraction of coal 
incidental to the extraction of other minerals where coal does not exceed sixteen and two-thirds 


919 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


69-25A-4 MINES 69-25A-4 
percent of the tonnage of minerals removed for purposes of commercial use or sale or coal wi ifieddg 
tion subject to Section 69-25A-16 NMSA 1978; and 

(2) the areas upon which:these activities occur or where the sitiethies disturb the natural 
land surface. These areas also include any adjacent land, the use of which is incidental to any of 
the activities, all lands affected by the construction of new roads or the improvement or use of ex- 
isting roads to gain access to the site of these activities and for haulage and excavations, workings, 
impoundments, dams, ventilation shafts, entryways, refuse banks, dumps, stockpiles, overburden 
piles, spoil banks; culm banks, tailings, holes or depressions, repair areas; storage areas, process- 
ing areas, shipping areas and other areas upon which are sited structures, facilities or other prop- 
erty or materials on the surface, resulting from or incident to these activities; 

Q. “unwarranted failure to comply" means the failure of a permittee to prevent the occurrence 
of any violation of his permit or:any requirement of the Surface Mining Act due to indifference, 
lack of diligence or lack of reasonable care, or the failure to abate any violation of the permit or the 
Surface Mining Act due to indifference, lack:of diligence or lack of reasonable care; and 

R. "lignite coal" means consolidated lignitic coal having less fers eight thousand three hun- 
dred BTUs per pound, moisture- and mineral-matter free. 


for "20. of the Surface Mining Act' and in the last sentence 
substituted "69-25A-16 NMSA 1978": for "16 of that act"; 


‘History: Laws 1979, ch. 291, ‘ 33 1987, ch: 234, § 54, 
The 1987 amendment, effective July:1, 1987, in Sub- 


section B, substituted "energy, minerals and natural 
resources’ for “energy and minerals"; in Subsection D, 
substituted "69-25A-19 NMSA 1978" for "19 of the Sur- 
face Mining Act"; in Subsection J, substituted "69-25A-13 
NMSA 1978" for "18 of the Surface Mining Act"; in Sub- 
section N, substituted "69-25A-12 NMSA 1978" for'"12 of 
the Surface Mining Act"; in Subsection P, in Paragraph (1) 


and made minor changes in language and punctuation 
throughout the section. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Valid- 
ity and construction of statutes regulating strip mining, 
86 A.L.R.3d 27. 


in the first sentence substituted "69-25A-20 NMSA 1978" 


69-25A-4. Coal surface mining commission; duties. (Repealed effective 
July 1, 2026.) 


A.” The "coal surface mining commission" is aA ig The commission shall consist of: 
(1)> the director of the bureau of geology a and mineral resources of the New Mexico institute 
of mining and technology or his designee; 
(2) the director of the department of game and fish or his designee; 
(3) the secretary of environment or his designee; 
(4) the chairman of the soil ‘and water conservation commission or his designee; 
(5) the director of the fe yt atic experiment station a New satis state university or 
his designee; 
(6) the'state engineer or his designee; 
© (7) the commissioner of public lands or his designee; sail 
(8)' two public members who shall be ‘appointed by the governor with the advice and'con- 
sent of the senate. The public members shall have, by SGHoatOn, alee at or experience, expertise 
related to mining or mine reclamation. 
B. The commission shall elect a chairman and other necessary officers and rs ecirets of its 
proceedings. 
C. The commission shall convene upon the call of the chairman or’a maj siovity of its ierkbeds 
D. A majority of the commission is a quorum for the transaction of business. However, no ac- 
tion of the commission is valid unless concurred in by at least three of the members present.’ |)»: 
EK. The commission shall perform’those duties as specified in the Surface Mining Act relating 
to the promulgation of regulations and as specified in Section 69-25A-29 rabies 1978 rane to 
appeals from the decisions of the director. 
F. No member of the commission who performs a finetion or duty: meer the Surttite Mining 
Act may have a direct or indirect financial interest:in any activity undertaken by the commission. 
G. » The public members shall receive per diem and Littl goon to i Per Diem and Mile- 
age Act [10-8-1 to 10-8-8 NMSA 1978]. 
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69-25A-5 SURFACE MINING 69-25A-6 


History: Laws 1979, ch. 291, § 4; 1993, ch. 157, § 1; his staff designated by him" in Paragraphs (1), (2), and 
2001, ch, 246, § 11. (4) through (7), rewrote Paragraph (3), and added Para- 
Delayed repeals. — For delayed repeal, see 69-25A-36 graph (8); in Subsection E, substituted "Section 69-25A-29 
NMSA 1978, ~ -NMSA 1978" for "Section 29 of that act"; and added Sub- 
Cross references. — For regulation of lands affected sections F and G. 
by mining "hard rock" minerals, see Chapter 69, Article 
36 NMSA 1978. ‘ ANNOTATIONS 


The 2001 amendment, effective June 15, 2001, in 


4 Stat — The "stat 
Paragraph A(1), substituted "bureau of geology" for "bu- Bhe Cone. Se le BY a 


of the water resources division of the natural resources 


reau of mines" and inserted "of the New Mexico institute department. See 72-2-1 NMSA 1978. 

of mining and technology". Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
The 1993 amendment, effective June 18, 1993, in Rear on Mines and Minerals § 257 

Subsection A, substituted "his designee" for "a member of 58 C.J.S. Mines and Minerals § 334 i seq. 


69-25A-5. Regulations. 


A. The commission shall adopt and file such reasonable regulations as are necessary to imple- 
ment the Surface Mining Act and as are consistent with that act. Such regulations shall be concise 
and written in plain, understandable language and shall include regulations governing surface 
coal mining and the issuance of permits during the interim period following the effective date of 
that act and preceding the date which occurs eight months following the date upon which that act 
is approved as a part of a state program within the meaning of Section 503 of the federal Surface 
Mining Control and Reclamation Act of 1977, 30 U.S.C., Section 1253 (1977). In promulgating the 
interim regulations, the commission shall consider existing federal law relating to surface coal 
mining operations. The interim regulations shall govern surface coal mining operations of appli- 
cants and permittees during the interim period or until a permittee receives a permit issued pur- 
suant to the Surface Mining Act which shall be valid beyond the interim period. Such regulations 
shall provide that permits issued during such interim period may be permits either as defined in 
Section 3 [69-25A-3 NMSA 1978] of the Surface Mining Act or as were previously issued pursuant 
to Laws 1972, Chapter 68 [repealed], as amended, and regulations issued pursuant to such laws. 
Such permits shall be subject to performance standard regulations promulgated pursuant to the 
Surface Mining Act. 

B. Except for the persons having a permit to which Section 9 [69-25A-9 NMSA 1978] of the 
Surface Mining Act is applicable, no person shall engage in or carry out any surface coal mining 
operations during the interim period unless such person has first obtained a permit issued by the 
director pursuant to regulations promulsared for the interim period under Subsection A of this 
section. 


° 


History: Laws 1979, ch. 291, § 5. ANNOTATIONS 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws Am. Jur, 2d, A.L.R. and C.J.S. references. — 534 
1972, Chapter 68, referred to in Subsection A, was for- Am, Jur. 2d Mines and Minerals §§ 257, 260. 
merly compiled as 69-25-1, 69-25-3 to 69-25-21 NMSA 58 C.J.S. Mines and Minerals § 334 et seq. 
1978 and was repealed by Laws 1979, ch. 291, § 38. 


69-25A-6. Procedure for adopting regulations. 


A. No regulation may be’ adopted, amended or repealed without a public hearing before the 
commission or a hearing officer designated by the commission. 

B. The public hearing shall be held in Santa Fe and a verbatim record shall be maintained of 
all proceedings. Notice of the subject, time and place of the hearing, the manner in which inter- 
ested persons may present their views, and the method by which copies of the proposed regulation 
or amendment may be obtained shall be: 

(1) published at least thirty days prior to the hearing date in a newspaper of general cir- 
culation in the state; and 

(2) mailed at least thirty days prior to the hearing date to all persons who nave ihade a 
written request for peas notice of hearings. 
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C. The commission shall allow all interested persons a reasonable opportunity to submit argu- 
ments and to examine witnesses testifying at the hearing. 

D. The commission may designate a hearing officer to take evidence at the hearing. 

E. Any person appearing or represented at the hearing shall, upon written request, be given 
written notice of the commission's action on the proposed adoption, amendment or repeal of a 
regulation. 

F. Noregulation, its amendment or repeal shall be effective until:thirty days after it is filed, as 
required under the State Rules Act [Chapter 14, Article 4 NMSA 1978}. 


History: Laws 1979, ch. 291, § 6. 


69-25A-7. Petition to initiate regulations. 


A. After the commission has adopted the regulations required by the Surface Mining Act, any 
person may petition the commission to initiate a proceeding for the issuance, amendment or repeal 
of a rule under that act. 

B.,. Such petitions shall be filed with the chairman of the commission and shall set forth the 
facts which it is claimed establish that it is necessary to issue, amend or repeal a regulation under 
the Surface Mining Act. ' 

C. The commission may hold a public hearing or may conduet such investigation or proceeding 
as the commission deems appropriate in order to determine whether or not such petition should 
be granted. _, 

D. . Within ninety days after the filing of a petition described in Subsection A of this section, 
the commission shall either grant or deny the petition. If the commission grants such petition, the 
commission shall. promptly commence an appropriate proceeding in accordance with the provi- 
sions of the Surface Mining Act. If the commission denies such petition, the commission shall so 
notify the petitioner in writing setting forth the reasons for such denial. 


History: Laws 1979, ch, 291, § 7. 


69-25A-8. Director; duties. 


The director shall-perform all duties specified in the Surface Mining Act to be performed by.the 
director and shall exercise all powers of enforcement and administration arising under that act 
not otherwise expressly delegated to the commission. The director shall execute and administer 
the commission's regulations, The director shall coordinate his review and issuance of permits for 
surface coal mining and reclamation with any other state or federal permit process applicable to 
the proposed operations. Provided, that nothing in that act shall be construed to supersede the 
authority which any state department or agency has with respect to the management, protection 
and utilization of the state lands and resources under its jurisdiction. 


History: Laws 1979, ch. 291, § 8. ANNOTATIONS 

Cross references. — For regulation of lands affected EES eee 
by mining "hard rock" minerals, see Chapter 69, Article Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
36 NMSA 1978) Am, Jur. 2d Mines and.Minerals § 257. | 


58 C.J.S. Mines and Minerals § 334 et seq. 


69-25A-9. General provisions pertaining to permits. | 


A. No later than eight months from the date on which the Surface Mining Act is approved as 
part of a state program within the meaning of Section 503 of the federal Surface Mining Control 
and Reclamation Act of 1977, 30 U.S.C. Section 1253 (1977), no person shall engage in or carry 
out any surface coal mining operations unless such person has first obtained a permit issued by 
the director pursuant to Section 14 [69-25A-14 NMSA 1978] of the Surface Mining Act; provided, 
that a person conducting surface coal mining operations under a permit issued pursuant to Laws 
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1972, Chapter 68, as amended in effect upon the effective date of the Surface Mining Act or issued 
prior to the approval of a state program may conduct such operations beyond such period if an ap- 
plication for a permit has been filed in accordance with the provisions. of that act, and the initial 
administrative decision’ has not been rendered. 

B. All permits issued pursuant to the requirements of the Surface Mining Act shall be issued 
for a term not to exceed five years; provided, that if the applicant demonstrates that a specified 
longer term is reasonably needed to allow the applicant to obtain necessary financing for equip- 
ment and the opening of the operation and if the application is full and complete for such speci- 
fied longer term, the director may grant a permit for the longer term. A successor in interest to a 
permittee who ‘applies for a new permit within thirty days of succeeding to such interest and who 
is able to obtain the bond coverage of the original permittee may continue surface coal mining and 
reclamation operations according to the approved mining and reclamation plan of the original per- 
mittee until the’successor's application is granted or denied: 

C. A permit shall terminate if the permittee has not commenced the surface coal mining opera- 
tions covered by such permit within three years of the issuance of the permit; provided, that the di- 
rector may grant reasonable extensions of time upon a showing that such extensions are necessary 
by reason of litigation precluding such commencement or threatening substantial economic loss 
to the permittee, or by reason of conditions beyond the control and without the fault or negligence 
of the permittee. Provided further, that with respect to coal to be mined for use in a synthetic fuel 
facility or specific major electric generating facility, the permittee shall be deemed to have com- 
menced surface coal mining operations at such time as the construction of the synthetic fuel:or 
generating facility is initiated. 

D.. Any valid permit. issued pursuant to the Surface Niininis Act shall: carry:with it the right 
of successive renewal upon expiration with respect to areas within the boundaries of the existing 
permit. The permittee may apply for renewal and the :renewal shall be issued (provided that on 
application for renewal the burden shall be on the opponents of renewal), subsequent to fulfillment 
of the public notice requirements of Sections 17 and. 18 [69-25A-17 and 69-25A-18 NMSA 1978] 
of that act unless it is established that and [any] written findings by the director are made that: 

(1) the terms and conditions of the existing permit are not being satisfactorily met; * 

(2) the present surface coal mining and reclamation operation is not in compliance with 
the environmental) protection standards of the Surface Mining Act or regulations. promulgated 
thereunder; 

(3) the renewal bentenien substantially jeopardizes thi operator’ s continuing responsibility 
on existing permit areas; 

(4) othe operator has not provided evidence thatthe performance bond in effect:for the op- 
eration will continue in full force and effect for any renewalrequested in the application as well as 
any additional bond the director might require pursuant to Section 13 [69-25A-13 NMSA LOTS} of 
the Surface Mining Act; or 

(5) any additional revised or updated information required. by the director has not been 
provided: Prior to the approval of any renewal of permit, the director shall provide notice to the 
appropriate public authorities, 

E. If.an application for renewal of a valid permit inchides a proposal to extend the: mining 
operation beyond the boundaries authorized in the existing permit, the portion of the application 
for renewal of a valid permit which addresses,;any new land areas shall be subject to the full stan- 
dards applicable to new applications under the Surface Mining Act. Provided, that if the surface 
coal mining operations authorized by a permit)issued pursuant to that act were not subject to the 
standards contained in Subparagraphs (a) and.(b) of Paragraph (5) of Subsection B of Section 14 
[69-25A:14. NMSA:1978] of that act. by reason of complying with the proviso of Paragraph (5) of 
Subsection B of Section 14 [69-25A-14 NMSA 1978] of that act, then the portion of the application 
for renewal of the permit which addresses any new land areas previously identified in:the recla- 
mation plan submitted pursuant to Section’12 [69-25A-12 NMSA 1978] of that.act shall:not be 
subject to the standards contained in such subparagraphs: 

F... Any permit ‘renewal shall: be for a term not to exceed the period. of the: nigral permit: es- 
tablished by the Surface Mining Act. Application for permit renewal shall be made at least one 
hundred twenty days prior to the expiration of the valid permit. 
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History: Laws 1979, ch. 291, § 9. ANNOTATIONS 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
1972,-Chapter 68, referred to in Subsection A, was for- Am, Jur. 2d Mines and Minerals § 257, 
merly compiled as 69-25-1, 69-25-3 to 69-25-21 NMSA 58 C.J.8, Mines and Minerals § 334 et seq, 
1978 and was repealed by Laws 1979, ch. 291, § 38. 


69-25A-10. Permit application requirements. 


A.. Each application for a surface coal mining and reclamation permit pursuant to the Surface 
Mining Act shall be accompanied by a fee as determined by regulation of the commission. Such 
fee maybe less than but shall not exceed the actual or anticipated cost of reviewing, administer- 
ing and enforcing the permit. All fees collected by the director shall be deposited with the state 
treasurer to be placed in a special fund and are appropriated for expenditure by the director in 
administering that act. The director may develop procedures so as to enable the cost of the fee’ to 
be paid over the term of the permit. 

B... The permit application shall be submitted in a manner satisfactory to the director and shalt 
contain, among other things: 

(1) the names and addresses of the permit applicant, every legal owner of record of the 
property (surface and mineral) to be mined, the holders of record of any leasehold interest in the 
property, any purchaser of record of the property under a real estate contract, the operator, if he is 
a person different from the applicant, and, if any of these are business entities other than a single 
proprietor, the names and addresses of the principals, officers and resident agent; 

(2) the names and addresses of the owners of record of all surface and bistoa tia areas 
adjacent to any part of the permit area; 

‘(3) astatement of any current or previous mya coal mining hides in the United States 
held by the applicant and the permit identification and each pending application; 

(4). if the applicant is a partnership, corporation, association or other business entity, the 
following where applicable: the names and addresses of every officer, partner, director or person 
performing a function similar to a director of the applicant, together with the name and address of 
any person owning, of record, ten percent or more of any class of voting stock of the applicant, and 
a list of allnames under which the applicant, partner or principal shareholder previously operated 
a surface coal mining operation within the United States within the five-year period preceding the 
date of submission of the application; 

(5) astatement of whether the applicant, any subsidiary, affiliate or persons einnaiaed by 
or under common control with the applicant, has ever held a federal or state mining permit which, 
in the five-year period prior to the date of submission of the application, has been superseded or 
revoked or has had a mining bond or similar security deposited in lieu of bond forfeited and, if so, 
a brief explanation of the facts involved; 

(6) a copy of the applicant's advertisement to be published in a newspaper of general circu- 
lation in the locality of the proposed site at least once a week for four successive weeks, and which 
includes the ownership, a description of the exact location and boundaries of the proposed site 
sufficient so that the proposed operation is readily locatable by local residents, and the location of 
where the application is available for public inspection; 

(7) adescription of the type and method of coal mining operation that exists or is proposed, 
the engineering techniques proposed or used and the equipment used or proposed to be used; 

(8) the anticipated or actual starting and'termination dates.of each phase of the ae 
operation and number of acres of land to be affected; 

(9) an accurate map or plan, to an appropriate scale, clearly showing the land to be af- 
fected as of the date of the application, the area of land within the permit area upon which the 
application has the legal right to enter and commence surface mining operations, and a statement 
of those documents upon which the applicant bases his legal right to enter and commence surface 
mining operations on the area affected and whether that right is the subject of pending court 
litigation. Provided, that nothing in the Surface Mining Act shall be construed as vesting in the 
director or the commission the jurisdiction to adjudicate property title disputes; 
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(10) the name of the watershed and location of any surface stream or tributary into which 
surface and pit drainage will be discharged; 

(11) a determination of the probable hydrologic eeibetaedartosie of the mining and reclama- 
tion operations, both on and off the mine site, with respect to the hydrologic regime, quantity and 
quality of water in surface and ground water systems, including the dissolved and suspended 
solids under seasonal flow conditions, and the collection of sufficient data for the mine site and 
surrounding areas so that an assessment can be made by the director of the probable cumula- 
tive impacts of all anticipated mining in the area upon the hydrology of the area and particularly 
upon water availability. Provided, that this determination shall not be required until such time as 
hydrologic information on the general area prior to mining is made available from an appropriate 
‘federal or state agency. Provided, that the permit shall not be approved until such information or 
comparable information developed by either a professional engineer registered in New Mexico or a 
professional hydrologist is available and is incorporated into the application; 

(12) when requested by the director, the climatological factors that are peculiar to the 
locality of the land to be affected, including the average seasonal precipitation, the average direc- 
tion and velocity of prevailing winds and the seasonal temperature ranges; 

(18) accurate maps to an appropriate scale clearly showing the land to be affected as of 
the date of application and all types of information set forth on topographical maps of the United 
States geological survey of a scale of 1:24,000 or 1:25,000 or larger, including all manmade fea- 
tures and significant known archaeological sites existing on the date of application. Such a map 
or plan shall, among other things specified by the director, show all boundaries of the land to be 
affected, the boundary lines and names of present owners of record of all surface areas abutting 
the permit area, and the location of all buildings within one thousand feet of the permit area; 

(14) cross-section maps or plans of the land to be affected, including the actual area to 
be mined, prepared by or under the direction of and certified by a qualified professional engineer 
registered in New Mexico, with assistance from experts in related fields such as geology, land sur- 
veying and landscape architecture, showing pertinent elevation and location of test borings or core 
samplings and depicting the following information: 

(a) ' the nature and depth of the various strata of overburden; 

(b) the location of subsurface water, if encountered, and its quality; 

(c) the nature and thickness of any coal or rider seam above the coal seam to be mined; 

(d) the nature of stratum immediately beneath the coal seam to be mined; 

(e) all mineral crop lines and the strike and dip of the coal to be mined within the 
area of land to be affected; 

(f) existing or previous surface mining limits; 

(g) the location and extent of known workings of any underground mines, including 
mine openings to the surface; 

(h) the location of aquifers; 

(i) the estimated elevation of the water table; 

(j) the location of spoil, waste or refuse areas and topsoil preservation areas; 

(k) the location of all impoundments for waste or erosion control; 

(1) any settling or water treatment facility; constructed or natural drainways and the 
location of any discharges to any surface body of water on the area of land to be affected or adja- 
cent thereto; and . 

(m) profiles at appropriate cross sections of the anticipated final surface configura- 
tion that will be achieved pursuant to the operator's proposed reclamation plan; 

(15) a statement of the result of test borings or core samplings from the permit area, in- 
cluding logs of the drill holes; the thickness of the coal seam found and analysis of the chemical 
properties of such coal; the sulfur content of any coal seam; chemical analysis of potentially acid or 
toxic forming sections of the overburden; and chemical analysis of the stratum lying immediately 
underneath the coal to be mined, except that the provisions of this paragraph may be waived by 
the director with respect to the specific application by a written determination that such require- 
ments are unnecessary; 

(16) for those lands in the permit application which a reconnaissance inspection suggests 
may be prime farmlands, a soil survey shall be made or obtained according to regulations of the 
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commission promulgated after consideration of standards established by the United States secre- 
tary of agriculture in order to confirm the exact location of such prime farmlands; if any; and 

(17). information pertaining to coal seams, test borings, core samplings or soil samples as 
required by this section shall be made available to any person with an interest which is or may be 
adversely affected. Provided, that information which pertains only to the analysis of the chemical 
and physical properties of the coal (excepting information regarding such mineral or elemental 
content which is potentially toxic: in the environment): shall kept nonce ee and not as a 
matter of public record. 

C. Upon a determination by the divdettte ides the envtinipeted sivinanell satiation frsta all. tes 
mining activities of an applicant will not exceed one hundred thousand tons, the determination of 
probable hydrologic consequences required by Paragraph (11) of Subsection B of this section and 
the statement of the result of test borings or core samplings required by Paragraph (15) of Subsec- 
tion B of this section shall, upon the written request of the applicant; be performed by a qualified 
public or private laboratory designated by the director and the cost of the preparation of the deter- 
mination and statement shall be paid for by [the] energy and minerals department. 

D. Each applicant for a permit shall submit to the director as part of the permit application a 
reclamation plan which shall meet the requirements of: Section 12 [69- 25A-12, NMSA 19778] of the 
Surface Mining Act. 

E. | Each applicant for a permit shall file.a copy of his application for erem inspéention with the 
county clerk of the county or'an appropriate public office approved by the director where the min- 
ing is proposed:to occur, except for that information pertaining to the coal seam itself... 

F. Each applicant for a permit shall submit to the director as part of the permit application a 
blasting plan which shall outline the procedures and standards by which the operator will meet 
the provisions of Paragraph (15) of Subsection B of Section 19 [69-25A-19 NMSA 1978] of the 
Surface Mining Act. 

G. Each applicant for a permit shall submit to the director a certificate of insurance or assidtets 
of self-insurance as required by Section 11 [69-25A-11 NMSA 1978] of the Surface ven Act. 


History: Laws 1979, ch. 291, § 10. Sitdtithomst or contractual obligation to restore surface 
after strip or surface mining, 1 A.L.R.2d 575, 


ANNOTATIONS 58 C.J.S. Mines and Minerals § 334 et seq. 


~ Am, Jur. 2d, A.L.R. and C.J.S. references. — - 638A 
Am. Jur, 2d Mitied and Minerals §§ 257, 260. 


69-25A-11. Public liability and self-insurance requirements. 


A. Each applicant for a permit shall submit to the director as part of the permit application a 
certificate issued by an insurance company authorized to do business in the United States certify- 
ing that the applicant has a public liability policy in force for the surface coal mining and recla- 
mation operations for which the permit is sought. The policy shall provide for personal injury and 
property damage protection in the amount required by Subsection C of this section. 

B, The director may waive the requirement of Subsection A of this section, or may reduce the 
amount of such insurance, if the applicant demonstrates to the satisfaction of the director the 
existence of a suitable agent to receive service of process in New Mexico and a history of financial 
solvency and continuous operation, within or without New Mexico, sufficient for authorization 
to self-insure all or part of the amount required by Subsection C of this section; or the existence 
of other insurance maintained by the applicant and arising from an insurance exchange such as 
Lloyd's of London, a mutual insurance association or a reciprocal insurance association, provided 
that such other insurance coverage be legally enforceable within New Mexico, notwithstanding 
that some or all member companies of such associations or exchanges may not be companies au- 
thorized to do business in the United States within the meaning of Subsection A of this section. 
The director may require periodic review of the coverage maintained by the applicant pursuant to 
this subsection following issuance of a permit involving a waiver of the requirements of Subsection 
A of this section. 
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C. The policy or undertaking of self-insurance or other coverage, or the total of such cover- 
age, shall be in an amount determined by the director to be an amount adequate to compensate 
any persons damaged as a result of surface coal mining and reclamation operations, including 
use of explosives, and entitled to compensation under state law. In determining such amount, the 
director shall take into account the liability record of the applicant, the nature and size of the ap- 
plicant's proposed operation and the location of the permit area relative to areas of public access. 
Such coverage shall be maintained in full force and effect during the terms of the permit and any 
renewal, including the length of all reclamation operations. A certificate of such insurance, if any, 
shall be submitted to the director with the application. 

D. This section shall have no effect upon the New Mexico Occupational Disease DidGblement 
Law and the Workmen's Compensation Act [Chapter 52, Article 1 NMSA 1978] and shall not be 
construed to give to workmen any cause of action barred by such laws, it being the intent of this 
section to compensate persons not employed by the applicant. 


History: Laws 1979, ch. 291, § 11. i Statutory or contractual obligation to restore surface 


Cross references, — For the Occupational Disokss after strip or surface mining, 1 A.L.R.2d 575. 
Disablement Law, see 52-3-1 NMSA 1978 et seq. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 53A 
Am. Jur. 2d Mines and Minerals § 260. 


69-25A-12. Reclamation plan requirements. 


A. Each reclamation plan submitted as part of a permit application shall include, in the degree 
of detail necessary to demonstrate that reclamation required by the Surface Mining Act can be ac- 
complished, a statement of: 

(1) the identification of the lands subject to surface coal mining apseatidhe over the esti- 
mated life of those operations and the size, sequence and timing of the subareas for which it is 
anticipated that individual permits for mining will be sought; 

(2) the condition of the land to be covered by the permit prior to any mining including: 

(a) thé uses existing at the time of the application, and if the land ogi a history of 
previous mining, the uses which preceded any mining; 

(b) the capability of the land prior to any mining to support a Pativiy of uses giving 
consideration to soil and foundation characteristics, topography and vegetative cover, and, if ap- 
plicable, a soil survey prepared pursuant to Section 10 [69-25A-10 NMSA 1978] of the Surface 
Mining Act; and 

(c) the productivity of the land prior to mining, including appropriate classification 
as prime farmlands, as well as the average yield of food, fiber, forage or wood products from such 
lands obtained under high levels of management; 

(3) the use which is proposed to be made of the land following reclamation, including a 
discussion of the utility and capacity of the reclaimed land to support a variety of alternative uses 
and the relationship of such use to existing land use policies and plans, and the comments of any 
owner of the surface, state and local governments or agencies thereof which would have to initiate, 
implement, approve or authorize the proposed use of the land following reclamation; 

(4) a detailed description of how the proposed post-mining land use is to be achieved and 
the necessary support activities which may be needed to achieve the proposed land use; 

(5) the engineering techniques proposed to be used in mining and reclamation and a 
description of the major equipment; a plan for the control of surface water drainage and a water 
accumulation; a plan, where appropriate, for backfilling, soil stabilization and compacting, grad- 
ing and appropriate revegetation; a plan for soil reconstruction, replacement and stabilization, 
pursuant to the performance standards in Section 19 [69-25A-19 NMSA 1978] of the Surface 
Mining Act, for those food, forage and forest lands identified in Section 19 [69-25A-19 NMSA 
1978] of the Surface Mining Act; an estimate of the cost per acre of the reclamation, including a 
statement as to how the permittee plans to comply with each of the requirements set out in Sec- 
tion 19 [69-25A-19 NMSA 1978] of the Surface Mining Act; 
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(6) the consideration which has been given to maximize the utilization and conservation of 
the solid fuel resource being recovered so that reaffecting the land in the future can be minimized; 

(7) adetailed estimated timetable for the accomplishment of each major step in the recla- 
mation plan; 

(8), the consideration which has been given to making ‘the surface mining and reclamation 
operations consistent with surface owner plage and arene state and local land use plane and 
programs; 

(9) the stevia to be taken’ to comply with nicinehia air sind water dinhts laws and negula- 
tions and any applicable health and safety standards; 

(10) . the consideration which has been given to developing the reclamation plan in a man- 
ner consistent with local’ physical environmental and climatological conditions; 

(11) all lands, interests in lands, or options:on such interests held by the sin Sinai or 
pending bids on interests in lands by the applicant, which lands are contiguous to the area to be 
covered by the permit; 

(12). the results of test boring which the applicant has made at the area to be covered by 
the permit, or other equivalent information and data in a form satisfactory to the director, includ- 
ing the location of subsurface water and an analysis of the chemical properties, including acid 
forming properties of the mineral and overburden. Provided, that information which pertains only 
to the analysis of the chemical and physical properties of the coal (excepting information regard- 
ing such mineral or elemental contents which are potentially toxic in the environment) shall be 
kept confidential and not made a matter of public record; 

(13) adetailed description of the measures to be taken during the mining and reclamation 
process to assure the protection of: 

(a) the quality of surface and ground water Systeme, both on-.and off-site, from ad- 
verse effects of the mining and-reclamation process; 

(b) the rights of present users to such water; and 

(c) the quantity of surface and ground water systems, both on- and. off-site, from 
adverse effects of the mining and reclamation process.or to provide alternative sources of water 
where such protection of quantity cannot be assured; and 3 

(14) such other requirements.as the commission shall prescribe " me KR 
B. Any information required by this seetion which is not on public file puesiant to state law 

shall be held in confidence by the director. . 


History: Laws 1979, ch. 291, § 12. Cross references, — For regulation of lands-affected 
by mining "hard rock" minerals, see Chapter 69, Article 
386 NMSA 1978. 


69-25A-13. Performance bonds. 


A, After a surface coal mining and reclamation permit application has been approved but 
before the permit is issued, the applicant shall file with the director, on a form prescribed and 
furnished by ‘the director, a bond for performance payable to the state, and conditioned upon 
faithful performance of all the requirements of the Surface Mining Act and the permit. The bond 
shall cover that area of land within the permit area upon which the operator will initiate and 
conduct surface coal mining and reclamation operations within the initial term of the permit. As 
succeeding increments of surface coal mining and reclamation operations are to be initiated and 
conducted within the permit area, the permittee shall file with the director an additional bond or 
bonds to cover such increments in accordance with this section. The amount of the bond required 
for each bonded area shall depend upon the reclamation requirements of the approved permit; 
shall reflect the probable difficulty of reclamation giving consideration of such factors as topog- 
raphy, geology of the site, hydrology and revegetation potential, and shall be determined by the 
director. The amount of the bond shall be sufficient to assure the completion of the reclamation 
plan if the work had to be performed by the director in the event of forfeiture, and in.no case shall 
the bond for the entire area under one permit be less than ten thousand dollars ($10, 000). 
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B. Liability under the bond shall be for the duration of the surface coal mining and reclama- 
tion operation and for a period coincident with the operator's responsibility for revegetation ‘re- 
quirements in Section 19 [69-25A-19 NMSA 1978] of the Surface Mining Act. The bond shall be 
executed by the operator and a corporate surety licensed to do business in the state, except that 
the operator may elect to deposit cash, negotiable bonds of the United States government or the 
state or negotiable certificates of deposit of any bank organized or transacting business in the 
United States. The cash deposit or market value of such securities shall be equal to or greater than 
the amount of the bond required for the bonded area. 

C. The director may accept:the bond of the applicant itself without separate surety hrc the 
applicant demonstrates to the satisfaction of the director the existence of a suitable agent to 
receive service of process in New Mexico, and: 

(1). ahistory of financial solvency and continuous operation within or without New Mexico 
sufficient for authorization to self-insure such amount; 

(2) the existence of other corporate bond coverage maintained by the applicant and arising 
from an insurance exchange such as Lloyd's of London,:a mutual insurance association or a re- 
ciprocal insurance association, provided that such other corporate coverage be legally enforceable 
within New Mexico, notwithstanding that some or all member companies of such associations or 
exchanges may not be companies authorized to do business in the United States, provided that the 
director may require periodic review of the coverage maintained by the applicant: pursuant to this 
provision following the issuance of a permit; or 

(3) the existence of a letter of credit constituting a binding commitment to extend credit in 
such amount, issued by a national or state bank chartered to do business within the United States 
_ or within any one of the states. The letter of credit shall provide for payment to the state upon such 
conditions as the director shall make at the time of the granting of the permit, provided that no 
payment pursuant to such letter of credit:shall be required prior to a hearing before the commis- 
sion at which the operator shall haye an opportunity to contest the requirement of payment, which 
hearing shall be held ppreuant to the ipo of Section 29 40) 25A-29 NMSA 1978] of the 
Surface Mining Act, ' 

D. Cash or securities so Hepoatel shall 3 deposited upon the same faa as the terms upon 
which surety bonds may be‘deposited. 

EK. The amount of the bond or deposit:required and the terms of each eats of the ap- 
plicant's. bond shall be adjusted by, the director from time to:time as affected land acreages are 
increased or decreased or where the cost of futume teclamation: Seeprit 


, History: Laws 1979, ch. 291, § 13. 


69-25A-14. Permit apvoVal or denial. 


A. Upon the basis ofa complete mining application and reclamation plan or a revision or a 
renewal thereof, as required by the Surface Mining Act, including public notification and an op- 
portunity for a public hearing as required by Section 17 [69-25A-17 NMSA 1978] of that act, the 
director shall grant, require modification of or'deny the application for a permit in'a reasonable 
time not to exceed the’ time limitations set forth in Section 18 [69-25A-18 NMSA 1978] ofthat act 
and notify the applicant in writing. The applicant for a permit, or revision of a permit, shall have 
the burden of establishing that his application is in compliance with all the requirements of that 
act. Within ten days after the granting ofa permit, the director shall notify the local governmental 
officials in the municipality; if any, and county, in which the area of land to be affected is located 
that a permit has been issued and shall describe the location of the land. 

B. No permit or revision application shall be approved unless the application affirmatively 
demonstrates and the director finds in writing ‘on the basis of the information set forth in the ap- 
plication or from information otherwise available vou wil be Gecurmonived 1 in the approval, and 
made available to the applicant, that: 

-(1) the permit application is accurate and complete and that all the dshuWonaries of the 
Surface Mining Act have been complied with; 
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(2) the applicant has demonstrated that reclamation as required by the Surface Mining 
Act can be accomplished under the reclamation plan contained in the permit application; 

_ (8). the assessment of the probable cumulative impact of all anticipated mining in the area 
on the hydrologic regime specified in Subsection B of Section:10 [69-25A-10 B NMSA 1978] ‘of the 
Surface Mining Act has been made by the director and the proposed operation thereof has been 
designed to prevent material damage to the water supply outside the permit area; 

(4) the area proposed to be mined is not included within an area designated unsuitable 
for surface coal mining pursuant to Section 26 [69-25A-26 NMSA 1978] of the Surface Mining Act 
or is not within an area under study for such designation in an administrative proceeding com- 
menced pursuant to that section (unless in such an area as to which an administrative proceeding 
has commenced pursuant to Section 26 [69-25A-26 NMSA 1978] of that act, the operator making 
the permit application demonstrates that prior to January 1, 1977, he has made substantial legal 
and financial commitments in relation to the operation for which he is applying for a permit); 

(5) the proposed surface coal mining operation would: 

(a) not interrupt, discontinue or preclude farming on alive valley floors that are 
irrigated or naturally subirrigated, but, excluding undeveloped range lands which are not signifi- 
cant to farming on such alluvial valley floors and those lands as to which the director finds that if 
the farming that will be interrupted, discontinued or precluded is of such small acreage as to be of 
negligible impact on the farm's agricultural production; or 

(b) not materially damage the quantity or quality of water in surface or deiangetieivedl 
water systems that supply these valley floors in Subparagraph (a) of this paragraph. Provided, 
that this paragraph shall not affect those surface coal:mining operations which; in the twelve- 
month period immediately preceding August 3, 1977: (1) produced coal in commercial quantities, 
and were located within or adjacent to alluvial valley floors; or (2) had obtained specific permit 
approval to conduct surface coal mining operations within the alluvial valley floors; and 

(6) in cases where the private mineral estate has been severed from the: pgp surface 
estate, the applicant has submitted to the director: 

(a) the written consent of the surface owner to the adtraction of coal by surface min- 
ing methods; or 

(b) aconveyance that expressly grants or reserves the right to extract the coal by sur- 
face mining methods; or if the conveyance does not expressly grant the right to extract coal by sur- 
face mining methods, the surface-subsurface legal relationship shall be determined in accordance 
with state law. Provided, that nothing in the Surface Mining Act shall be construed to authorize 
the director or the commission to adjudicate property rights disputes. 

C. The applicant shall file with his permit application a schedule listing any and all notices of 
violations of the Surface Mining Act and any law, rule or regulation of the United States, or of any 
department or agency in the United States, pertaining to air or water environmental, protection 
incurred by the applicant in connection with any surface coal mining operation during the three- 
year period prior to the date of application. The schedule shall also indicate the final resolution of 
any such notice of violation. Where the schedule or other information available to the director in- 
dicates that any surface coal mining operation owned or controlled by the applicant is currently in 
violation of that act or such other laws, rules or regulations referred to.in this subsection, the per- 
mit shall not be issued until the applicant submits proof that such violation has been corrected or 
is in the process.of being corrected to the satisfaction of the director, department or agency which 
has jurisdiction over such violation and no permit shall be issued to an applicant after finding 
by the director, after opportunity for hearing, that the applicant; or the operator specified in the 
application, controls or has controlled mining operations with a demonstrated pattern of willful 
violations of the Surface Mining Act of such nature and duration with such resulting irreparable 
damage to the environment as to indicate an intent not to comply with the provisions of that act. 

D.. In addition to finding the application in compliance with Subsection B of this section, if the 
area proposed to be mined contains prime farmland pursuant to Section 10 [69-25A-10 NMSA 
1978] of the Surface Mining Act, the director shall, after consultation with the United States seécre- 
tary of interior with the concurrence of the United States secretary of agriculture, grant a permit 
to mine on prime farmland if the director finds in writing that the operator has the technological 
capability to restore such mined area, within a reasonable time, to equivalent or higher levels of 
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yield as nonmined prime farmland in the surrounding area under equivalent levels of manage- 
ment and can meet the soil reconstruction standards in Section 19 [69-25A-19 NMSA 1978] of that 
act. Except for compliance with Subsection B of this section, the requirements of this subsection 
shall apply to all permits issued after August 3, 1977. Nothing in this subsection shall apply to any 
permit issued prior to August 3, 1977; or tovany revisions or renewals thereof, or to any existing 
surface coal mining operations for which a permit was issued prior to August 3, 1977. 


History: Laws 1979, ch. 291, § 14. 58 C.J.S, Mines and Minerals § 334 et seq. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am. Jur. 2d Mines and Minerals § 257. 


69-25A-15. Revision of permits. 


A. During the term of the permit the permittee may submit an application for a revision of 
the permit, together with a revised reclamation plan, to the director. An application for a revision 
of a permit shall not be approved unless the director finds that reclamation as required by the 
Surface Mining Act can be accomplished, under the revised reclamation plan. The revision shall 
be approved or disapproved within the period of time established in Section 14 [69-25A-14 NMSA 
1978] of that act. The director shall establish guidelines for a determination of the scale or extent 
of a revision request for which.all permit application information requirements and procedures, 
including notice and hearings, shall apply. Provided, that any revisions which propose significant 
alterations in the reclamation plan shall, at a minimum, be subject to notice and hearing require- 
ments. Any extensions to the area covered.by the permit, except incidental boundary revisions, 
must be made by application for another permit. 

B.. No transfer, assignment or sale of the rights granted under any permit issued pursuant to 
the Surface Mining Act shall be made without the written approval of the director. 

C. .The director shall, within a time limit prescribed in. regulations promulgated by the com- 
mission, review outstanding permits and may require reasonable revision or modification of the 
permit provisions during the term of such permit. Provided, that such revision or modification 
shall be based upon a,written finding and subject to notice and hearing requirements established 
by the Surface Mining Act. ; 


History: Laws 1979, ch. 291, § 15, 


69-25A-16. Coal exploration. 


A. Coal exploration operations which substantially disturb the natural land surface shall be 
conducted in accordance with exploration regulations issued by the commission. Such regulations 
shall include, at a minimum: the requirement that prior to conducting any exploration under this 
section, any person must file with the director notice of intention to explore and such notice shall 
include a description of the exploration area and the period of supposed exploration; and pro- 
visions for reclamation in accordance with the performance standards in Section 19 [69-25A-19 
NMSA 1978] of the Surface Mining Act of all lands disturbed in exploration, including excavations, 
roads, drill holes and the removal of necessary facilities and equipment. 

B. Information submitted to the director pursuant to this section as confidential concerning 
trade secrets or privileged commercial or financial information which relates to the competitive 
rights of the person or entity intended to,explore the described area shall not be available for pub- 
lic examination. 

C. Any person who conducts any coal exploration activities which substantially disturb the 
natural land surface in violation of this section or regulations issued pursuant thereto shall be 
subject to the provisions of Section 22 [69-25A-22 NMSA 1978] of the Surface Mining Act. 

D. No operator shall remove more than two hundred fifty tons of coal without the specific writ- 
ten approval of the director. 
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History: Laws 1979, ch. 291, § 16. Cross references. — For regulation of lands affected 
é . by mining "hard rock" minerals, see.Chapter 69, Article 
36 NMSA 1978. 


69-25A-17. Public notice and public hear inigit 


A. At the time of submission of an application for a surface coal mining and reclamation per- 
mit, or revision of an existing permit, pursuant to the provisions of the Surface Mining Act, the ap- 
plicant shall submit to the director a copy of his advertisement of the ownership, precise location 
and boundaries of the land to be affected. At the time of submission, such advertisement shall be 
placed by the applicant in a local newspaper of general circulation in the county of the proposed 
surface mine at least once a week for four consecutive weeks. The director shall notify various local 
governmental bodies, planning agencies and sewage and water treatment authorities, and water 
companies in the locality in which the proposed surface mining will take place, of the operator's 
intention to surface mine a particularly described tract of land and indicating the application 
number, if any, and where a copy of the proposed mining and reclamation plan may be inspected. 
These local bodies, agencies, authorities or companies may submit written comments with respect 
to the effects of the proposed operation on the environment which are within their area of respon- 
sibility within thirty days following the last publication of the above notice. Such comments shall 
immediately be transmitted to the applicant by the director and shall be made available to the 
public at the same locations as are the mining applications: 

B. Any person having an interest which is or may be adversely affected or the officer or head of 
any federal, state or local governmental agency or authority may file written objections to the pro- 
posed initial or revised application for a permit for surface coal mining and reclamation operations 
with the director within thirty days after the last publication of the notice as provided in Subsec- 
tion A of this section. Such objections shall immediately be transmitted to the applicant by the 
director and shall be made available to the public. If written objections are filed and an informal 
conference requested by the objector within the thirty-day period, the director shall then designate 
a hearing officer who shall preside at an informal conference in the locality of the proposed mining 
within a reasonable time after the receipt of such objections and request. The informal conference 
shall also be held if requested at any time by the applicant, or upon the director's own motion. The 
date, time and location of the informal conference shall be advertised by the director in a newspa- 
per of general circulation in the locality at least two weeks prior to the scheduled conference date. 
The hearing officer may arrange with the applicant, upon request by any party to the adminis- 
trative proceeding, access to the proposed mining area for the purpose of gathering information 
relevant to the proceeding. An electronic or stenographic record shall be made of the conference 
proceeding, unless waived by all parties. Such record shall be maintained and shall be accessible 
to the parties until final release of the applicant's performance bond. In the event all parties re- 
questing the informal conference stipulate agreement prior to the requested informal conference 
and withdraw. their request, the informal conference need not be held. 


History: Laws 1979, ch. 291, § 17, 


69-25A-18. Decisions of director and 1a pag? 


A. If an informal conference has been held pursuant to Section 69- O5A17 NMSA 1978, the di- 
rector, after receiving the recommendation of the hearing officer, shall issue and furnish the appli- 
cant for a permit and persons who are parties to the administrative proceedings with the written 
finding of the director, granting or denying the permit in whole or in part and aes. the reasons 
therefor, within sixty days of the informal conference. 

-B. Ifthere has been no informal conference held pursuant to Section 69-25A-17 NMSA. 1978, 
the director shall notify the applicant for a permit within ninety days of the last publication re- 
quired by Subsection A of Section 69-25A-17 NMSA 1978, whether the application has been ap- 
proved or disapproved in whole or in part: Upon good cause shown, the time may be extended an 
additional ninety days. 
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C. If the application is approved, the permit shall be issued. If the application is disapproved, 
specific reasons for the disapproval shall be set forth in the notification; Within thirty days after 
the applicant is notified of the final decision of the director:on the permit application, the applicant 
or any person, with an interest that is or may be adversely affected, may request a hearing on the 
reasons for the final determination. The director shall hold a hearing within thirty days of the 
request and provide notification to all interested parties at the’'time that the applicant is notified. 
The hearing shall be of record, adjudicatory in nature, and a person who presided at a conference 
under: Section 69-25A-17 NMSA 1978 shall not preside at the hearing or participate in the deci- 
sion or in any administrative appeal from the decision. Within thirty days after the hearing, the 
director shall issue and furnish the applicant, and all persons who participated in the hearing, 
with the written decision of the director granting or denying the steers in whole or in part and 
stating the reasons therefor. 

D: Where a hearing is requested pursuant to Subschtion c of this section, the director may, 
under such conditions as the director may prescribe, grant such temporary relief as the director 
deems appropriate pending final determination of the proceeding if: 

(1) all parties to the proceeding have been notified and given an opportunity to be heard 
on a request for temporary relief; 

(2) the person requesting such relief shows that there is a dsubstantial likelihood that the 
person will prevail on the merits of the final determination of the proceeding; and 

(3) the relief will not adversely affect the public health or safety or cause Monificanti im- 
minent environmental harm to land, air or water resources. 

KE. For the purpose of the hearing, the director may administer oaths, subpoena witnesses or 
written or printed materials, compel attendance of the witnesses or production of the materials 
and take evidence, including but not limited to site inspections of the land to be affected and other 
surface coal mining operations carried.on by the applicant in the general vicinity of the proposed 
operation. A verbatim record of each public hearing required by the Surface Mining Act shall be 
made and a transcript made available on the motion of any party or by order of the director. © 

F. Any applicant or any person with an interest that is or may be adversely affected, who has 
participated in the administrative proceedings as an objector and who is aggrieved by the decision 
of the director or the director's failure to act within the time limits specified in the Surface Mining 
Act has the right to seek judicial review in accordance with Section 69-25A-30 NMSA 1978. 


History: Laws 1979, ch. 291, § 18; 2005, ch. 209, § 1. ANNOTATIONS 


The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection C that a person who presided at a con- Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 


ference shall not preside at the hearing or participate in Am. Jur. 2d Mines and Minerals § 257. 


the decision or any administrative appeal; and provided in 58 O.J.S. Mines and Minerals § 334 et seq. 


Subsection F that an applicant or interested person has 
the right to judicial review in accordance with Section 69- 
25A-30 NMSA 1978. 


69-25A-19. Environmental protection performance standards; surface, 
coal mining operations. 


A. Any permit issued under the Surface Mining Act to conduct surface coal mining operations 
shall require that the surface coal mining operations meet all applicable performance standards of 
that act, and such other requirements as the commission shall promulgate by regulation. 

B. General performance standards shall be promulgated by regulation of the commission and 
shall be applicable to all surface coal mining and. reclamation operations and shall rear the 
operator as a minimum to: 

(1) . conduct surface coal mining operations so as to maximize the utilization and conserva- 
tion of the solid fuel. resource being recovered so that reaffecting the land in the future through 
surface coal mining can be minimized; 

(2). restore the land affected to a condition capable of supporting the uses which it was ca- 
pable of supporting prior to any mining, or higher or better uses of which there is reasonable like- 
lihood, so long as such use or uses do not present any actual or probable hazard to public health 
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or safety or pose any actual or probable threat of water dimunition or pollution, and the permit 
applicant's declared. proposed land use following reclamation is not deemed to be impractical and 
unreasonable, to be inconsistent with applicable land use policies and plans promulgated by the 
legislature or any political subdivision, or planning districts established by the legislature, to-in- 
volve unreasonable delay in implementation, or to be violative of federal, state or local law; 

(3). except as provided in Subsection C of this section with respect to all surface coal min- 
ing operations, backfill compact: (where advisable to insure stability or to prevent leaching of toxic 
materials); and grade in order to'restore the approximate original contour of the land with all 
highwalls, spoil piles and depressions eliminated (unless small depressions are needed in order 
to retain moisture to assist revegetation or as otherwise authorized pursuant to the Surface Min- 
ing Act). Provided, that in surface coal mining which is carried out at the same location over a 
substantial period of time where the operation transects the coal deposit, and the thickness of 
. the coal deposits relative to the volume of the overburden is large and where the operator demon- 
strates that the overburden and other spoil and waste materials. at a particular point in the permit 
area or otherwise available from the entire permit area is insufficient, giving due consideration 
to volumetric expansion, to restore the approximate original contour, the operator, at a minimum, 
shall backfill, grade and compact, where advisable, using all available overburden and other spoil 
and waste materials to attain the lowest practicable grade but not more than the angle of repose, 
to provide adequate drainage and to cover all acid-forming and other toxic materials, in order to 
achieve an ecologically sound land use compatible with the surrounding region; and provided fur- 
ther, that in surface coal mining where the volume of overburden. is large relative to the thickness 
of the coal deposit, and where the operator demonstrates that due to volumetric expansion the 
amount of overburden and other spoil and waste materials removed in the course of the mining 
operation is more than sufficient’ to restore the,approximate original contour, the operator shall, 
after restoring the approximate contour, backfill, grade and compact, where advisable, the excess 
overburden and other spoil and waste materials to attain the lowest grade but not more than the 
angle of repose, and to cover all acid-forming and other toxic materials, in order to achieve an eco- 
logically sound land use compatible with the surrounding region. Such overburden or spoil shall 
be shaped and graded in such a way as to prevent slides, erosion and water pollution and shall. be 
revegetated in accordance with the requirements of the Surface Mining Act; 

(4) stabilize and protect all surface areas including spoil piles affected: by, the aaatoeh 
coal mining and reclamation operation to effectively control erosion and attendant air and water 
pollution; 

(5) remove the oased from the land in a separate layer, replace it on the backfill area, or, + if 
not utilized immediately, segregate it in a separate pile from other spoil and when the topsoil is not 
replaced on a backfill area within a time short enough. to.avoid deterioration of the topsoil, maintain 
a successful cover by quick growing plant or other means thereafter so that the topsoil is preserved 
from wind and water erosion, remains free of any contamination by other acid or toxic material and 
is in a usable condition for sustaining vegetation when restored during reclamation, except if top- 
soil is of insufficient quantity or of poor quality for sustaining vegetation, or if other strata can be 
shown to be more suitable for vegetation requirements, then the operator shall remove, segregate 
and preserve in a like manner such other strata which are best able to support vegetation; 

(6) restore the topsoil or the best available subsoil which is best able to support vegetation; 

(7) for all prime farmlands to be mined and reclaimed, specifications for soil removal, stor- 
age, replacement and reconstruction shall be established by regulation of the commission after 
considering specifications established by the secretary of the United States Sibi ate of agricul- 
ture, and the operator shall, as a minimum be required to: 

(a) segregate the A horizon of the natural soil, except where it can be shown that 
other available soil materials will create a final soil having a greater productive capacity; and if 
not utilized immediately, stockpile this material separately from other soil and provide needed 
protection from wind and water erosion contamination by other acid or toxic material; 

(b) segregate the B horizon of the natural soil, or underlying C horizons or other 
strata, or a combination of such horizons or other strata that are shown to be both texturally and 
chemically suitable for plant growth and that can be shown to be equally or more favorable for 
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plant growth than the B horizon, in sufficient quantities to create in the regraded final soil a root 
zone of comparable depth and quality to that which existed in the natural soil; and if not utilized 
immediately, stockpile this material separately from other spoil and provide needed protection 
from wind and water erosion or contamination by other acid or toxic material; 

(c) replace and regrade the root zone material described in Subparagraph (b) of this 
se obiaichn with proper compaction’and uniform depth over the regraded spoil material; and 

| (d) redistribute and grade in a uniform manner the surface soil horizon described in 
Subparagraph (a) of this paragraph; ©. p dleina 

(8) create, if authorized in the approved mining and reclamation plan and permit and by 
the state engineer, permanent impoundments of water on ‘mining sites:as ot of reclamation ac- 
tivities only when it is adequately demonstrated that: ; 

(a) the size’ of the impoundment is adequate for its intended purposes; 

(b) the impoundment dam construction will be so designed as.to achieve necessary 
stability with:an adequate peter ih of aay plan with that on structures —— under 
16 U.S.C. § 1006; 

(c). the quality of inniithdseclert aut will be eile on a ocaitiineibiiah basis for its in- 
tended use and that discharges from the:impoundment will not degrade the water quality below 
water quality standards established pursuant to applicable federal and state law in the receiving 
stream; 

(d) | the level of water will be eclescmbise stable if necessary forthe intended use; 

(e) final grading will provide adequate safety and access for proposed water users; and 

(f)' such water impoundments will not result in the diminution of the quality or 
quantity of water utilized by adjacent or surrounding landowners for let sparen industrial, 
recreational or domestic uses; 

(9) conduct any augering saesiibiiic associated with duntdat mining in a;manner to maxi- 
mize recoverability of mineral reserves remaining after the operation and reclamation are com- 
plete, and seal all auger holes with an impervious and noncombustible'material in order to pre- 
vent drainage, unless the director determines that the resulting impoundment of water in such 
auger holes may create a hazard to the environment or the public health or safety. Provided, that 
the director may prohibit augering if necessary to maximize the utilization, recoverability or con- 
servation of the solid fuel resources or to protect against adverse water quality impacts; 

-» (10) minimize the disturbances to the prevailing hydrologic regime specified in Subsection 
B of Section 14 [69-25A-14 NMSA: 1978] of the Surface Mining Act at the mine site and in associ- 
ated off-site areas and to the quality and quantity of water in surface and ground water systems 
both during and after surface coal mining operations-and during reclamation by: 
_ (a) » avoiding acid or other'toxic mine drainage by such measures as, but not limited to: 
1) preventing or removing water from contact with toxic producing deposits; 2) treating drainage 
to reduce toxic content which adversely affects downstream water upon being released to water 
courses; and 3) casing, sealing or otherwise managing boreholes, shafts and wells to keep acid or 
other toxic drainage from entering ground and surface waters; 

(b)- conducting surface coal mining operations so as to cies to'the extent possi- 
ble using the best technology currently available, additional contributions of suspended solids to 
streamflow, or runoff.outside the permit area, but inno event shall contribtitions be in excess of 
requirements set by state or federal law; 

(c) constructing any siltation structures pursuant to Babannsgtiaph (b) of this para- 
graph prior to commencement of surface coal mining operations, such structures to be certified 
by a qualified professional:engineer registered in New Mexico, to be constructed as designed and 
as approved in the reclamation plan; provided that such siltation structure shall, if otherwise re- 
quired by state law, be approved by the state engineer; 

(d) cleaning out and removing temporary or large settling sine or » other siltation 
structures, from drainways after disturbed. areas are revegetated and stabilized; and depositing 
the silt and debris at a site and in a manner approved by the director; . 

(e). restoring recharge capacity of the mined area to approximate premining conditions; 

(f) avoiding channel deepening or enlargement the discharge of water from mines; 
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(g) preserving throughout the mining and reclamation process in operations requir- 
ing the essential hydrologic functions of alluvial valley floors in:the arid and semiarid areas of 
New Mexico; and 

(h) such other actions as promulgated by bapiriatbart of the commission; 

(11) with respect to surface disposal of mine wastes, tailings, coal processing wastes and 
other wastes in areas other than the mine workings or excavations, stabilize all waste piles in 
designated areas through construction in compacted layers including the use of incombustible 
and impervious materials if necessary and assure that the final contour of the waste pile will be 
compatible with natural surroundings and that the site can and will be stabilized and revegetated 
according to the provisions of the Surface Mining Act;: 

(12) refrain from surface coal mining within five hundred feet from active and Crean reese 
underground mines in order to prevent breakthroughs: and:to protect health and safety of miners. 
Provided, that the director shall permit an operator‘to mine near, through or partially through an — 
abandoned underground mine:or closer to an active underground mine if: the nature, timing and 
sequencing of the approximate coincidence of specific surface mine activities with specific under- 
ground mine activities are jointly approved by the director and the state mine inspector; and such 
operations will result in improved resource recovery, abatement of water pollution or risbeainarciin 
of hazards to the health and safety of the public; | 

(18) design, locate, construct, operate, maintain, enlarge, modify and remove or baile 
don, in accordance with the standard and criteria established by regulation of the commission, 
all existing and new coal mine waste:piles consisting of mine wastes, tailings, coal processing 
wastes or other liquid and solid wastes, and used either temporarily or permanently as dams or 
embankments; 

(14) insure that all debris, acid-forming materials, toxic ararmressy or materials consti- 
tuting a fire hazard are treated or buried and compacted or otherwise disposed of in a manner 
designed to prevent contamination of ground or surface waters and that contingency plans are 
developed to prevent sustained: combustion; 

(15). insure that explosives are used only in accordance with existing state and federal Laity 
and the regulations promulgated by the commission, which shall include provisions to: 

(a) provide adequate advance written notice to local governments and residents who 
might be affected by the use of such explosives by publication of the planned blasting schedule in 
a newspaper of general circulation in the locality and by mailing a copy of the proposed blasting 
schedule to every resident living within one-half mile of the proposed blasting site and by provid- 
ing daily notice to resident/occupiers in such area prior to any blasting; 

(b) maintain for a period of at least three years and make available for public inspec- 
tion upon request a log detailing the location of the blasts, the pattern and depth of the drill holes, 
the amount of explosives used per hole, and the order and length of delay inthe blasts; 

(c) limit:the type of explosives and detonating equipment and the size, timing and fre- 
quency of blasts based upon the physical conditions of the site so as to prevent: injury to persons; 
damage to public and private property outside the permit area; adverse impacts on any under- 
ground mine; and change in: a course, channel or ye seneh of ground or surface water ies: 
the Spe area; 

(d) require that all blasting operations be conducted by trained'and competent per- 
sons as certified and examined by the director pursuant to regulations promulgated by the com- 
mission with the written concurrence of the state mine inspector; — 

(e) provide that upon the request of a resident or owner of a man-made dwelling or 
structure within one-half mile of any portion of the permitted area the applicant or permittee 
shall conduct a preblasting survey of such structures and submit the survey to the director anda 
copy to the resident or owner oe the request. ae area of the survey shall be decided by the 
director; 

(16) insure that all vedlctatetiste efforts wirocdenlt in an eueraneieatanh! sound manner 
and as contemporaneously as practicable with the surface coal mining operations. Provided, that 
where the applicant proposes to combine surface mining*operations with underground mining 
operations to assure maximum practical recovery of the mineral resource, the director may grant 
a variance for specific areas within the reclamation plan from the requirement that reclamation 
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efforts proceed as contemporaneously as practicable to permit underground mining operations 
prior to reclamation: 

(a) if the director finds in writing that: 1) rss applicant has presented, as a part of 
the permit application, specific, feasible plans for the proposed underground mining: operations; 
2) the proposed underground mining operations are necessary or desirable to assure maximum 
practical recovery of the mineral resource and will avoid multiple disturbance of the surface; 3) 
the applicant has satisfactorily demonstrated that the plan for the underground mining operation 
conforms to requirements for underground mining in New Mexico and that permits necessary for 
the underground mining operations have been or will be issued by the director as a condition prec- 
edent to commencement of underground mining; 4) the areas proposed for the variance have been 
shown by the applicant to be necessary for the implementing of the proposed underground mining 
operations; 5) no substantial adverse environmental damage, either on-site or off-site, will result 
from the delay in completion of reclamation as required by the Surface Mining Act; and 6) provi- 
sions for the off-site storage of spoil will comply with Paragraph (22) of this subsection; 

. (b) if the commission has promulgated specific regulations to govern the granting of 
such variances in accordance with the provisions of this paragraph and the director has imposed 
such additional requirements as he deems necessary; 

(c). if variances granted under the provisions of this tesbineaititittes are to be reviewed by 
the director not more than three years from either the date of issuance of the permit or the date of 
approval of the variance; and 

» «.(d) if liability under the bond filed by the applicant with the director iGranent to 
Section 13 [69-25A-13 NMSA 1978] of the Surface Mining Actshall be for the duration of the un- 
derground mining operations and until the requirements of Paragraph (13) of this subsection and 
Section 23 [69-25A-23 NMSA 1978] of the Surface Mining Act have been fully complied with; 

(17), insure that the construction, maintenance and postmining conditions of access roads 
into and across the site of operations will control or prevent erosion and siltation, pollution of water 
or damage to fish or wildlife or their habitat or public or private property; 

(18). refrain from the construction of roads or other access ways up.a stream bed or drain- 
age channel or in such proximity to such channel so:as to seriously alter the normal flow of water; 

(19) - establish on the regraded areas, and all other lands affected, a diverse, effective and 
‘permanent vegetative cover of the same seasonal variety native to the area of land to be affected 
and capable of self-regeneration and plant succession at least equal in extent of cover to the natu- 
ral vegetation of the area; except that introduced:species may be used in the revegetation process 
where desirable and necessary to achieve the approved postmining land use plan; 

- (20). assume the responsibility for successful revegetation as required by Paragraph (19) of 
this subsection, for a period of five full years after the last year of augmented seeding, fertilizing, 
irrigation or other work in order to assure compliance with Paragraph (19) of this subsection, ex- 
cept in those areas or regions of New Mexico where the annual average precipitation is twenty-six 
inches or less, then: the:operator's assumption of responsibility and liability will extend for a period 
of ten full years after the last year of augmented seeding, fertilizing, irrigation or other work. Pro- 
vided, that when the director approves a long-term intensive agricultural postmining land use, the 
applicable five- or ten-year period of responsibility for revegetation shall'commence at the date of 
initial planting for such long-term intensive agricultural postmining land use. Provided further, 
that when the director issues a written finding approving a long-term, intensive, agricultural post- 
mining land use as part of the mining and reclamation plan, nin director may grant exception to 
the provisions of Paragraph (19) of this subsection; 

(21) protect off-site areas from slides or damage occurring during the surface coal mining 
and reclamation operations, and not deposit spoil material or locate any part of the operations or 
waste accumulations outside the permit area; 

(22) place all excess spoil material resulting from surface coal mining and est gseratlenca 
activities in such a manner that: 

(a) spoil is transported and plated’ in a controlled manner in position for concurrent 
compaction and in such a way to assure mass stability and to prevent mass movement; 

(b) the areas of disposal are within the bonded permit areas and all organic matter 
shall be removed immediately prior to spoil placement; 
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(c) appropriate surface and internal reitioge systems and diversion sare are used 
so as to prevent spoil erosion and movement; 

(d)> the disposal area does not contain springs; natural water courses or wet Santhicr 
seeps unless lateral drains are constructed from the wet areas to the main rscutenresaneede in such a 
manner that filtration of the water into'the spoil pile will be:prevented; 

(e) if placed'on a slope, the spoil is placed upon the most moderate alow among those 
upon which, in the judgment of:the director, the spoil could: be placedin compliance with all the 
requirements of the Surface Mining Act, and shall be placed, where: possible;'upon, or above, a 
natural terrace, bench or berm, if such placement provides meas ie mae and ba mass 
movement; . 
(f) dads the toe of the apail rests on a downslope, a rock toe buttress of sufficient's size 
to prevent mass movement, is constructed; . 

(g) the final configuration is eapronnls with the natural drainage pattern and sur- 
roundings.and suitable for intended uses; 

(h) design of the spoil disposal area is certified bi a mnislified professional engineer 
registered in New Mexico to be in'conformance with professional standards; and » 

(i) all other provisions of the Surface Mining Act are met; 

(23) meet such other criteria as are necessary to achieve reclamation in sata with 
the purposes of the Surface Mining Act, taking into consideration the es ase nih ihe and 
other characteristics of the site; 

(24) to the extent possible using the best technology currently qisiitlabia minimize idee: 
bances and adverse impacts of the operation on fish, wildlife and related environmental ana 
and achieve enhancement of such resources where practicable; and 

(25) »provide for an undisturbed natural barrier beginning at the elevation of the lawedt 
coal seam to be mined and extending from the:outslope for such distance as the director shall 
determine to be necessary to be retained in place as a barrier to slides and erosion. | 

C. (1) Where an applicant meets the requirements of Paragraphs (2) and (8) of this arvana 
a permit without regard to the requirement to restore to approximate original contour set forth 
in Paragraph (3) of Subsection B or Paragraphs (2):and (3) of Subsection D of this section may 
be granted for the surface mining of coal where the mining operation will remove an entire coal 
seam or seams running through the upper fraction of a mountain, ridge or hill (except as provided 
in Subparagraph (a) of Paragraph (8) of this subsection) by removing all of the overburden and 
creating:a level plateau or a gently rolling contour with no highwalls remaining, and ne ae: of 
supporting postmining uses in accord with the requirements of this subsection. 

(2). In cases where an industrial, commercial, agricultural, residential or pull’ facility 
(including recreational facilities) use is proposed for-the postmining use of the affected land; the 
director may grant a permit for a surface mining, operation of the nature described in pease 
(1) of this subsection where: 

(a) after, consultation with the appropriate eid use diana agencies; aif any, thie 
proposed postmining land-use is deemed to constitute an equal or: nee economic or Pubbiir use of 
the affected land, as compared withpremining use; 

(b). the applicant presents specific plans: for the aeheoren postmining land use and 
appropriate assurances that such use will be: 1) compatible with adjacent landuses; 2) obtainable 
according to data regarding expected need:and market}3) assured of investment in necessary pub- 
lic facilities; 4) supported by commitments from public agencies where appropriate; 5) practicable 
with respect to private financial capability for completion of the proposed use; 6) planned pursuant 
to a schedule attached to. the reclamation plan so as to integratethe mining operation and rec- 
lamation with the postmining land use; and 7) designed by a professional engineer registered in 
New Mexico in conformance with professional standards established to assure the stability, drain- 
age and configuration necessary for the intended use of the site; 

(c) the proposed use would be consistent with adjacent land uses, and existing state 
and local land use plans:and programs promulgated by the ladishaizyen or any political dares 
or planning districts established by the legislature; 

(d), the director provides the governing bodies of the iniinioranlsie and county in sete 
the land is located and any state or federal agency which the director, in his discretion, determines 
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to have an interest in the proposed use, an opportunity of not more than sixty days to review and 
comment on the proposed use; and 
(e) all other requirements of the Surface Mining Act will be met. 

(3) In granting any permit pursuant to this subsection the director shall require that: 

(a) the toe of the lowest coal seam and the overburden associated with it are retained 
in place as a barrier to slides and erosion; 

(b). the reclaimed area is stable; 

(c) the resulting plateau or rolling contour drains inward from the errennr exchpt 
as specified points; 

(d) no damage will be done'to natural water courses; a i 

i (e) spoil will be placed on the mountaintop bench as is necessary to achieve the 
planned postmining land use. Provided, that all:excess spoil material not retained on the moun- 
taintop shall be placed in accordance with the provisions of Paragraph (22) of Subsection 'B of this 
section; and ich 
(f) insure stability of the spoil retained on the mountaintop and’ meet the other re- 
quirements of the Surface Mining Act. 

(4) The commission:shall promulgate specific regulations to govern the granting of permits 
in accord with the provisions of this subsection, and may impose such additional requirements as 
it deems necessary consistent with the purposes of [the] Surface Mining Act. 

(5) All permits granted under the provisions of this subsection shall: be reviewed not 
more than three years from the date of issuance of the permit, unless the applicant affirmatively 
demonstrates that the proposed development is proceeding in accordance with the terms of the 
approved schedule and reclamation plan. 

D. ‘The following performance standards shall be applicable to steep-slope surface coal mining 
and shall be in addition to those general performance standards required by this section. Provided, 
that the provisions of this subsection shall not apply to those situations in which an operator is 
mining on flat or gently rolling terrain, on which an occasional steep slope is encountered through 
which the mining operation is to proceed, leaving a plain or predominantly flat area or where an 
operator is in compliance with provisions of Subsection C of this section: 

(1) insure that when performing surface coal mining on steep slopes, no o debris, abandoned 
or disabled equipment, spoil material or waste mineral matter be placed on the downslope below 
the bench or mining cut. Provided, that the spoil material in excess of that required for the recon- 
struction of the approximate original contour under the provisions of Paragraph (3) of Subsection 
B of this section or Paragraph (2) of this subsection shall be permanently stored pursuant to Para- 
graph (22) of Subsection B of this section; 

(2) complete backfilling with spoil material shall be required to cover completely the 
highwall and return the site to the approximate original contour, which material will maintain 
stability following mining and reclamation; 

(3) the operator may not disturb land above the top of the highwall unless the director 
finds that such disturbance will facilitate compliance with the environmental protection stan- 
dards of this section. Provided, that the land disturbed above the highwall shall a limited to that 
amount necessary to facilitate the compliance; 

(4) for the purposes of this subsection, the term "steep slope" is any slop above twenty 
degrees or such lesser slope as may be defined by the director ni consideration of soil, climate 
and other characteristics of the region or the state. 

E. (1) The director may permit variances for the purposes set forth in Papaereh (3) of this 
subsection, provided that the watershed control of the area is improved; and further provided 
complete backfilling with spoil material shall be required to cover completely the highwall which 
material will maintain stability following mining and reclamation. 

(2) Where an applicant meets the requirements of Paragraphs (3) and (4) of this subsection 
a variance from the requirement to restore to approximate original contour set forth in Paragraph 
(2) of Subsection D of this section may be granted for the surface mining of coal where the owner 
of the surface knowingly requests in writing, as a part of the permit application that such a vari- 
ance be granted so as to render the land, after reclamation, suitable for an industrial commercial, 
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residential or public use, including ‘recreational facilities; in accord with the further provisions of 
Paragraphs (3) and (4) of this subsection. 

(3) (a) After consultation with the appropriate land use planning agencies of the munici- 
pality, if any, and the country in which mining is to occur, the potential use of the affected land is 
deemed to constitute an equal or better economic or public use; 

(b) is designed and certified by a qualified professional:engineer Secicbasvie in New 
Mexico in conformance with professional standards established to assure the stability, drainage 
and configuration necessary for the intended use of the site; and 

(c) after approval of the soil and water conservation division of the statue resources 
department the watershed of the affected land is deemed:to be improved: 

(4) In granting a-variance pursuant to this subsection, the director shall: require that only 
such amount of spoil will be placed off the mine bench.as is necessary to achieve the planned post- 
mining land use, insure stability of the spoil retained on the bench; meet all other requirements of 
the Surface Mining Act, and all spoil placement off the mine bench must comply with Paragraph 
(22) of Subsection B of this section. 

(5) The commission shall promulgate specific regulations to govern the granting of vari- 
ances in ‘accord, with the provisions: of this subsection, and may impose such additional require- 
ments as it deems necessary. 

(6) All exceptions granted under the provisions of this ithdectioks shall be reviewed not 
more than three years from the date of issuance of the permit, unless:the permittee affirmatively 
demonstrates that the proposed dexnlonment3 is processing in accordance with the terms of the 
reclamation plan. ) 


History: Laws 1979, ch. 291, § 19. afar Cross references. — For regulation of lands affected 
by mining “hard rock" minerals, see Chapter 69, Article 
36 NMSA 1978. 


69-25A-20. TNS: poeta protection performance shane surface. 
effects of underground coal mining operations. 


A. The commission, shall promulgate rules, and regulations directed toward the surface effects 
of underground coal mining operations, embodying the following requirements and in accordance 
with the procedures established under Section. 6 [69-25A-6 NMSA 1978].of the Surface Mining Act. 
Provided, that in adopting any rules and regulations, the commission shall.consider the distinct 
difference between surface coal mining and underground coal mining. 

B. Each permit issued;pursuant tothe Surface Mining Act and relating to emcee coal 
mining shall require the operator to: 

(1) adopt measures consistent with known technology in order to prevent subsidence caus- 
ing material damage to, the extent technologically and economically feasible; maximize mine sta- 
bility; and maintain the value and, reasonably, foreseeable use of such.surface lands, except, in 
those instances where the mining technology used requires planned subsidence in a.predictable 
and controlled manner, Provided, that nothing in this subsection shall be construed to prohibit the 
standard method of room and _pillar mining; 

(2). seal all portals, entryways, drifts, shafts or other openings between the eae and 
underground mine working when no longer needed for the conduct of the mining operations;.. 

(3) _ fill or seal exploratory. holes no longer necessary for mining, maximizing to the extent 
technologically and economically feasible return of mine and processing waste, tailings and any 
other waste incident to the mining operation, to the mine workings or excavations; 

(4) with respect to surface disposal of mine wastes, tailings, coal processing wastes and 
other wastes in areas other than the mine workings or excavations, stabilize all waste piles cre- 
ated by the permittee from current operations. through construction in compacted layers. includ- 
ing the use of incombustible and impervious materials if necessary and assure that any leachate 
will not degrade surface or ground. waters below water quality, standards.established pursuant 
to applicable federal and state law, and that the final contour of. the waste accumulation will be 
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compatible with natural surroundings and that the site is stabilized and revegetated according to 
the provisions of this section; 

(5) design, locate, construct, operate, maintain, enlarge, modify and remove or abandon, 
in accordance with the standards and criteria established by regulation pursuant to Section 19 
[69-25A-19 NMSA 1978] of the Surface Mining Act, all existing and new coal mine waste piles con- 
sisting of mine wastes, tailings, coal processing wastes or other liquid and solid wastes and used 
either temporarily or permanently as dams or embankments; * 

(6) establish on regraded areas and all other lands affected, a oe and permanent veg- 
etative cover capable of self-regeneration and Deane succession and at least equal in ‘extent of cover 
to the natural vegetation of the area; 

(7) protect off-site areas from damages which may result from such mining operations; 

(8) eliminate fire hazards and otherwise eliminate conditions which constitute a hazard to 
health and safety of the public; 

(9) minimize the disturbances of the prevailing hydrologic regime at the mine site anc in 
associated off-site areas and to the quantity of water in surface and ground water systems both 
during and after coal mining operations and during reclamation by: 

| (a) avoiding acid or other toxic mine drainage by such measures as, but not limited to: 
1) preventing or removing water from contact with toxic producing deposits; 2) treating drainage 
to reduce toxic content which adversely affects downstream water upon being released to water 
courses; and 3) casing, sealing or otherwise managing boreholes, shafts and wells to keep acid or 
other toxic drainage from entering ground and surface waters; and 

(b) conducting’ surface coal mining operations so as to prevent to the extent possi- 
ble, using the best technology currently available, additional contributions’ of suspended solids to 
streamflow or runoff outside the permit area (but in no event shall such contributions be in excess 
of limits set by applicable state or federal law), and avoiding channel deepenihg or enlargement in 
operations requiring the discharge of water from mines; 

(10) ‘with respect to other surface impacts ‘not specified in this subsection including the 
construction of new roads or the improvement or use of existing roads to gain access ‘to the ‘site 
of such activities and for haulage, repair areas, storage areas, processing areas, shipping areas 
and other areas upon which are sited’ structures, facilities’or other property or materials on the 
surface, resulting from or incident to such activities, operate’in accordance with the standards 
established under Section 19 [69-25A-19 NMSA 1978] of the Surface Mining Act for such effects 
which result from surface coal mining operations. Provided that the commission shall make such 
modifications in the requirements imposed by this paragraph as‘are dil ace to accommodate 
the distinct difference between surface and underground coal mining; 

(11) to the extent possible using the best technology currently available, minimize distur- 
bances and adverse impacts of the operation on fish, wildlife and related environmental values, 
and achieve enhancement of such resources where practicable; and: 

(12) locate'openings for all new drift mines working acid-producing or iron- speodadthg coal 
seams in such a manner as to prevent a gravity discharge of water from the mine. 

C. ‘In order to protect the stability of the land, the director shall suspend underground coal 
mining under urbanized areas, cities, towns and communities and adjacent to industrial or‘com- 
mercial buildings, major impoundments or permanent streams if he*finds igen danger to 
inhabitants of the urbanized areas, cities; towns and communities. 

D. The provisions of the Surface Mining Act relating to permits, bonds, inspections and en- 
forcement; public review and administrative and judicial review shall be applicable to surface op- 
erations and surface impacts incident to an underground coal'miné with such modifications to the 
permit application requirements, permit approval or denial procedures and bond requirements 
as are necessary to’ accommodate the distinct difference between surface and underground coal 
mining. The commission shall promulgate such modifications in accordance with the rule-making 
procedure established in Section 6 [69-25A-6 NMSA 1978] of the Surface Mining Act. 


History: Laws 1979, ch. 291, § 20. Cross references, — For regulation of lands affected 
by mining "hard rock" minerals, see Chapter 69, Article 
386 NMSA 1978. 
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69-25A-21. Inspection and monitoring. 


A. The commission, by regulation, shall require any permittee to: 

(1). establish and maintain appropriate records; 

(2) make monthly reports to the director; » 

(3) install, use and maintain any necessary monitoring equipment or methods; 

(4) evaluate results in accordance with such manner as the commission shall prescribe by 
regulation; and 

(5) provide such other information relative to surface coal mining and reclamation opera- 
tions as the commission, by regulation, deems reasonable and necessary. 

B... For those surface coal mining and reclamation operations which remove or disturb strata 
that serve as aquifers which significantly insure the water supply for water users either on or off 
the mining site, the director shall specify: 

(1). monitoring sites to record the quantity and quality of statis drainage above and 
below the mine site as well as in the. potential zone of influence; 

(2) monitoring sites to record level, amount and samples of ground water and aquifers 
potentially affected by the mining and also directly below the lowermost (deepest) coal seam to be 
mined; 

(3). records of well logs and bohahdla data to be maintained; and 

(4) monitoring sites to record precipitation. 

C. The monitoring data collection,and analysis required by this Saag shall be conducted ac- 
cording to standards and procedures set forth by regulation of the commission in order to assure 
their reliability and validity. 

D. . The authorized representatives of the director without advance aoties and upon presenta- 
tion of appropriate credentials: 

(1) shall have the right of entry to, upon or Fhroighy any eR coal mining and reclama- 
tion operations or any premises in which any records required to be maintained under Subsection 
A of this section are located; and 

(2). may at reasonable times, and without delay, have access to and copy any records, in- 
spect any monitoring equipment or method of operation required under'the Surface Mining Act. 

KE, .The inspections by the director shall: 

(1). occur on an irregular basis averaging not less than one partial inspection per month 
and one complete inspection per calendar quarter for the surface coal mining and reclamation 
operation covered by each permit; 

(2) occur without prior notice to the permittee or his agenis or employees except for neces- 
sary on-site meetings with the permittee; and 

(3) include the filing of inspection reports adequate to enforce the requirements of and to 
carry out the terms and purposes of the Surface Mining Act. 

F.. Each permittee shall conspicuously maintain at the entrances to the surface coal mining 
and reclamation operations a clearly visible sign which sets forth the name, business address and 
phone number of the permittee and the permit number of the surface coal mining and reclamation 
operation. 

.G.. Each inspector, upon detection. of each violation of any requirement of the Surface Mining 
Act, or regulation issued thereunder; shall forthwith inform the operator in writing, and shall 
report in writing any such violation to the director. 

-H,. Copies of any records, reports, inspection materials or information obtained under the Sur- 
face Mining Act by the director, except for material required by law to be kept confidential, shall 
be made immediately available to the public at central and sufficient locations in the county, 
multicounty and state area of mining so that they are conveniently available to residents in the 
areas of mining. AT 


History: Laws 1979, ch. 291, § 21. 
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69-25A-22. Penalties and sanctions. 


A, Any permittee who violates any permit condition or any person who violates any provi- 
sion of the Surface Mining Act may be assessed a civil penalty by the director, except. that if such 
violation leads to the issuance of a cessation order under Section 25 [69-25A-25 NMSA 1978] of 
the Surface Mining Act, the civil penalty shall be assessed. Such penalty shall not exceed five 
thousand dollars ($5,000) for each violation. Each day of continuing violation may be deemed a 
separate violation for purposes of penalty assessments. In determining the amount of the penalty, 
consideration shall be given to: 

(1). the permittee's history of previous violations at the particular surface coal mining 
operation; 
(2) the seriousness of the violation, including any irreparable cohen to the environment 
and any hazard to the health or safety of the public; 
_.(3) whether the permittee was negligent; and 
(4). the demonstrated good faith of the permittee charged in attempting to achieve rapid 
compliance after notification of the violation. 

B. A civil penalty shall be assessed by the director only after the person charged with a vio- 
lation described under Subsection A of this section has been given an opportunity for a public 
hearing. Where such.a public hearing has been held, the director shall make findings of fact, and 
shall issue a written decision as to the occurrence of the violation. and the amount of the penalty 
which is warranted, incorporating, when appropriate, an order therein requiring that the penalty 
be paid. When appropriate, the director shall consolidate such hearings: with other proceedings 
under Section 25.[69-25A-25 NMSA 1978] of the Surface Mining Act. Any hearing under this sec- 
tion shall be of record and adjudicatory in accordance with commission regulations. Where the 
person charged with such a violation fails to avail himself of the opportunity for a public hearing, 
a civil penalty shall-be assessed by the director after the director has determined that a violation 
did occur, and the amount of the penalty which is warranted, and has issued an order requiring 
that the penalty be paid. 

C. Upon the issuance of a notice or order charging that a violation of the Surface Mining Act 
has occurred, the director shall inform the operator within thirty days of the proposed amount of 
the penalty. The person charged with the penalty shall then have thirty days to pay the proposed 
penalty in full or, if the person wishes to contest either the amount of the penalty or the fact of 
the violation, forward the proposed amount to the director for placement in an escrow account. If 
through administrative or judicial review of the proposed penalty, it is determined that no viola- 
tion occurred; or that. the amount to the director for placement in an escrow account. If through 
administrative or,judicial review of the proposed penalty, it is determined that no violation oc- 
curred, or that. the.amount of the penalty should be reduced, the director shall within thirty days 
remit the appropriate amount to the person, with interest at the rate of six percent per annum, or 
at the prevailing United States department of the treasury rate, whichever is greater. Failure to 
forward the money to the director within thirty days shall result in a waiver of all legal rights to 
contest the violation or the amount of the penalty. 

D. Civil penalties owed under the Surface Mining Act may Ba recovered in a civil action brought 
by the attorney general at the request of the director in the district court of the county where the 
violation occurred. 

E. Any person who-willfully and knowingly violates a condition of a permit issued pursuant 
to the Surface Mining Act or fails or refuses to comply with any order issued, under Section 25 
[69-25A-25 NMSA 1978] or Section 30 [69-25A-30 NMSA. 1979] of that act, or any order incorpo- 
rated in a final decision issued by the director or the commission with respect to which the time 
for appeal has expired or with respect to which the right of appeal has been exhausted, except an 
order incorporated in a decision issued under Subsection B of this section, shall, upon conviction, 
be punished bya fine of not more than ten thousand dollars ($10,000) or by iapreannent for not 
more than one year, or both. 

F,. Whenever.a corporate permittee commits a violation as s specified i in Subsection, E of this 
section, any director, officer or agent or [of] such corporation who willfully and knowingly autho- 
rized, ordered or carried out such violation, failure or refusal shall be subject to the same civil 
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penalties, fines and imprisonment that may be imposed upon:a person:under Subsections A-and 
E of this section. 

G. Whoever knowingly makes any false statement, representation or certification or knowingly 
fails to make any statement, representation or certification in any application, record, report, plan 
or other document filed or requited to be maintained pursuant to the Surface Mining Act or any 
_ final order or decision issued by'the director or the commission, with respect to which the time for 
appeal has expired or with respect to which the right of appeal has been exhausted shall upon con- 
viction, be punished by a fine of not more than ten thousand dollars ($10, ane or by imprisonment 
for not more than one year or both. 

H: Any operator who fails to correcta violation for which a citation has been issued under 
Section 25 [69-25A-25 NMSA 1978] of the Surface Mining Act within si pasa permitted for its 
correction, (which period shall not end until the last to occur of : 

(1) the entry of a final order by the director, in the case of any review proceedings under 
Section 29 [69-25A-29 NMSA 1978] of that act initiated by the operator wherein the director or- 
ders, after an expedited’ hearing, the suspension of the abatement requirements of the citation 
after determining that the operator will suffer irreparable loss or damage from the application of 
those requirements; 

(2) the commission's decision, in the case of an appeal initiated by the operator pursuant 
to Subsection G of Section 29 [69-25A-29 NMSA 1978] of the Surface Mining Act; or 

(3) until the entry of an order of the court,-in the case of any review proceedings under 
Section 30 [69-25A-30 NMSA 1978] of that act initiated by the operator wherein the court orders 
the suspension of the abatement requirements of the citation) 

shall be assessed a civil penalty of not less than seven aitai fifty dollars ($7 oe for each day 
during which’ such failure or violation eho steep 


History: Laws 1979, ch, 291, § 22. , ws ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am, Jur, 2d Mines and Minérals §§ 257, 260. 
58 C.J.8, Mines and Minerals:§ 334 et seq. 


69-25A-23. Release of performance bonds. 


A. The permittee may file a request with the director for the release of all or art ofa aiid 
mance bond or deposit. Within thirty days after any application for bond or deposit release has 
been filed with the director, the operator shall submit a copy of an advertisement placed at least 
once a week for four successive weeks in @ newspaper of general circulation’in the locality of the 
surface coal'mining operation. Such advertisement shall be considered part of any bond. release 
application and shall contain a notification of the precise location of the land affected, the number 
of acres, the permit and the date approved, the amount of the bond filed and the portion Sought to 
be released, and the type and appropriate dates of reclamation work performed, and a description 
of the results achieved as they relate to the operator's approved reclamation plan. In addition, as 
part of any bond release’application, the applicant shall submit copies of letters which he has sent 
to adjoining property owners, local governmental bodies, planning’ agencies and sewage and water 
treatment authorities or water companies in the locality in which the surface coal mining and rec- 
lamation activities took place, notifying them ofhis intention to seek release from the bond. 

B. Upon receipt of the notification and request, the director shall within thirty days conduct an 
inspection an evaluation of the reclamation work involved. Such evaluation shall consider, among 
other things, the degree of difficulty to complete any remaining reclamation, whether pollution 
of surface and ‘subsurface water is occurring, the probability of continuance or future occurrence 
of such pollution and the estimated cost of abating such pollution. The director shall notify the 
permittee in writing of his decision to release or not'to release all or part of the performance bond 
or deposit within sixty days from the filing of the request, if no public hearing is held pursuant to 
Subsection F of this section, and if there uae been a pepe hearing held bee —— within 
thirty days thereafter. : 
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C.« The director may release in whole or in part the bond or deposit if he is satisfied the recla- 
mation covered by the bond or deposit or portion thereof has been accomplished as required by the 
Surface Mining Act according to the following schedule: 

(1) when the operator completes the backfilling, regrading and drainage control of a 
bonded area in accordance with his approved reclamation plan, the release of sixty percent of the 
bond or collateral for the applicable permit area; 

(2) after revegetation has been established on the regraded mined lands in ee | 
with the approved reclamation plan. When determining the amount of bond to be released after 
successful revegetation has been established, the director shall retain that amount of the bond for 
the revegetated area which would be sufficient for a third party to cover the cost of reestablish-: 
ing revegetation and for the period specified for operator responsibility in Section 19 [69-25A-19 
NMSA 1978] of the Surface Mining Act for reestablishing revegetation. No part of the bond or 
deposit shall be released under this paragraph so long as the lands to which the release would be 
applicable are contributing suspended solids to streamflow or runoff outside the permit area in 
excess of the requirements set by Section 19 of that act or until soil productivity for prime farm- 
lands has returned to equivalent levels of yield as non-minded land of the same soil type in the 
surrounding area under equivalent management practices as determined from the ‘soil survey 
performed pursuant to Section 10 [69-25A-10 NMSA 1978] of that act. Where a silt-dam is to be re- 
tained as a permanent impoundment pursuant to Section.19 of that act, the portion of bond which 
relates to reclamation of the silt dam may be released under this section so long as provisions for 
sound future maintenance by the operator or the landowner have been made with the director; 

(3) when the operator has completed successfully all surface coal mining and reclamation 
activities, the release of the remaining portion of the bond, but not before the expiration of the pe- 
riod specified for operator responsibility in Section 19 of the Surface Mining Act. Provided, that no 
bond shall be fully released until all reclamation requirements of that act are fully met. 

D... If the director disapproves the application for release of the bond or:portion,thereof, the di- 
rector shall notify the permittee, in writing, stating the reasons for disapproval and, recommending 
corrective actions necessary to secure the release and allowing opportunity for a public hearing. 

EK. When any application for total or partial bond release is filed with the director, the director 
shall notify the municipality, if any, in which the surface coal mining operation is located by certi- 
fied mail at least thirty days prior to the release of all or a portion of the bond. 

F. Any person with a valid legal interest which might be adversely affected by valent of the 
bond or the responsible officer or head of any federal, state and local governmental agency which 
has jurisdiction by law or special expertise with respect to any environmental, social or economic 
impact involved in the operation, or is authorized to develop and enforce environmental standards 
with respect to such operations shall have the right to file written objections to the proposed re- 
lease from bond to the director within thirty days after the last publication of the notice pursuant 
to Subsection A of this section. If written objections are filed and a hearing is requested, the direc- 
tor shall inform all the interested parties of the time and place of the hearing, and hold a public 
hearing in the locality of the surface coal mining operation proposed for bond release within thirty 
days of the request for such hearing. The date, time and location of such public hearing shall be 
advertised by the director in a newspaper of general circulation in the locality for two consecutive 
weeks, and shall hold a public hearing in the locality of the surface coal mining operation proposed 
for bond release or at Santa Fe at the option of the objector, within thirty days of the request for 
such hearing. 

G. Without prejudice to the rights of the objectors, the applicant or the responsibilities of the 
director pursuant to this section, the director may establish an informal conference as provided in 
Section 17 [69-25A-17 NMSA 1978] of the Surface Mining Act to resolve such written objections. 

H. For the purpose of such hearing, the director shall have the authority and is hereby em- 
powered to administer oaths, subpoena witnesses or written or printed materials, compel the _at- 
tendance of witnesses or production of the materials and take evidence including but not limited 
to inspections of the land affected and other surface coal mining operations carried on by the ap- 
plicant in the general vicinity. A'verbatim record of each public hearing required by the Surface 
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Mining Act shall be made, and a transcript made available on the motion of any party or by order 
of the director, ace 


History: Laws 1979, ch. 291, § 23, | 


69-25A-24. Citizen suits. 


A. Any person having an interest which is or may be’adversely affected may commence a civil 
action on his own behalf to compel compliance with the Surface Mining Act. Such action may be 
brought against: 

(1) the director or the commission alleging a violation of the Surface Mining Act or of dny 
rule, regulation, order or permit issued pursuant thereto; 

(2) any person who is alleged to be in violation of any rule, regulation, order or Phe is- 
sued pursuant to the Surface Mining Act; or 

(3) the director or commission alleging a failure to paitonii any atntiaumatioilaiy act or 
duty under the Surface Mining Act. Provided, however, that no action may be commenced if the 
director or the commission has commenced and is diligently prosecuting a civil action in a court 
of this state to require compliance with that act, but in any such action eaity eee pa interest 
may be adversely affected may intervene as a matter of right. ' | 

B. No action may be commenced under this section prior to sixty days after the plaintiff has 
given written notice to the director, the commission, the attorney general and to any alleged vio- 
lator of the Surface Mining Act. However, where the violation or order complained of constitutes 
an immediate threat to the health or safety of the plaintiff or would immediately and irreversibly 
impair a legal interest of the plaintiff, an action under this section mney be brought enc a tt 
after notification of the proper parties. 

C. Any action brought under this section alleging a violation of the piatads Mining Act or the 
regulations thereunder other than suits against the director or the commission shall be brought in 
the judicial district in which'the surface mining operation complained of is located. Suits against 
the director or the commission shall be brought in the district court of Santa Fe: 

D. In any action under this Beeutons the director or commission, if not a party, may intervene as 
a matter of right. 

E.. The court in issuing any final order in any action unio tiatel pursuant to this section, may 
award costs of litigation, including attorney and expert witness fees, to any party, whenever the 
court determines such award ‘is appropriate. The court may, if'a temporary injunction or prelimi- 
nary injunction is sought, require the fling of a whee or equivalent security in accordance with the 
rules of civil procedure. 

F. Any person who is injured in his person or property through a violation, by any operator, of 
any rule, regulation, order or permit under the Surface Mining Act may bring an action for dam- 
ages, inclining reasonable attorney and expert witness fees, only in the judicial district in which 
the surface mining operation complained of is located. Nothing in this subsection shall ‘affect. the 
rights established by or limits imposed under the New Mexico Occupational Disease’ Disablement 
Law and the Workmen's Compensation Act [Chapter 52, Article 1 NMSA 1978]. 

G. Nothing in this section shall restrict any right which any person or class of persons may 
have-under any statute or common law to seek enforcement of the Surface Mining Act and the 
regulations thereunder, or to seek any other relief. 


History: Laws 1979, ch. 291, § 24. Cross references. — For the Occupational Disease 
Disablement Law, see 52-3-1 NMSA 1978 et seq. 


69-25A-25. Enforcement. 


A. When the: sieeatee divaeriiived that any condition or practices exist, or that any permittee is 
in violation of any requirements of the Surface Mining Act or any permit condition required by that 
act, which condition, practice or violation also creates an imminent danger to the health or safety of 
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the public, or is causing or can reasonably be expected to cause significant, imminent environmen- 
tal harm to land, air or water resources; the director shall immediately order a cessation of surface 
coal mining and reclamation operations or the portion thereof relevant to the condition, practice or 
violation. Such cessation order shall remain in effect until the director determines that the condi- 
tion, practice or violation has been abated or until modified, vacated or terminated by the director, 
pursuant to Subsection D of this section. Where the director finds that the ordered cessation of sur- 
face coal mining and reclamation operations, or any portion thereof, will not completely abate the 
imminent danger to the health or safety of the public or the significant imminent environmental 
harm to land, air or water resources, the director shall; in addition to the cessation order, impose 
affirmative obligations on the operator requiring him to take whatever steps the director deems 
necessary to abate the imminent danger or the significant, imminent environmental harm. 

B. When, on the basis of an inspection, the director determines that any permittee is in viola- 
tion of any requirement of the Surface Mining Act or any permit condition required by that act, 
but such violation does not create an imminent danger to the health or safety of the public, or 
cannot be reasonably expected to cause significant, imminent environmental. harm to land, air or 
water resources, the director shall issue a notice to the permittee or his agent fixing a reasonable 
time but not more than ninety days for the abatement of the violation and providing opportunity 
for public hearing. If, upon expiration of the period of time as originally fixed or subsequently ex- 
tended for good cause shown and upon the written finding of the director, the director finds that 
the violation has not been abated, he shall immediately order a cessation of surface coal mining 
and reclamation operations or the portion thereof relevant to the violation. Such cessation order 
shall remain in effect until the director determines that the violation has been abated or until 
modified, vacated or terminated by the director pursuant to Subsection D of this section. In the 
order of cessation issued. by the director under this subsection, the director shall determine the 
steps necessary to abate the violation in the most expeditious manner possible, and shall include 
the necessary measures in the order. 

C. When, on the basis of an inspection, the director ‘enone that a pattern: of violations of 
any requirements of the Surface Mining Act or any permit conditions required by that act exists 
or has existed, and if the director, also finds that such violations are caused by the unwarranted 
failure of the permittee to comply with any requirements of that act or any permit conditions, or 
that such violations are willfully caused by the permittee, the director, shall forthwith issue an 
order to the permittee to show cause as to why the permit. should not. be suspended. or revoked and 
shall hold a public, hearing pursuant to the provisinns of Subsection E of Section 29 [69-25A-29E 
NMSA 1978] of that act. 

D... Notices and orders aed pEESUERS to this section shall set forth with eaten specific: 
ity, the nature of the violation and the remedial action required, the period of time established for 
abatement and a reasonable description of the portion of the surface coal mining and reclamation 
operation to which the'notice or order applies. Each notice or order issued under this section shall 
be given promptly to the permittee or his agent by the director who issues such notice or order, and 
all such notices and orders shall be in writing and shall be signed by the director. Any notice or 
order issued pursuant to this section may be modified, vacated or terminated by the director. Any 
notice or.order issued pursuant to this section which requires cessation of mining by the operator 
shall expire within thirty days of actual notice to the operator, unless a public hearing is held at 
the site or within such.reasonable proximity to the site that any venvings of the site canbe con- 
ducted during the course of the public hearing. 

E... The director may request the attorney general.to institute a civil actionfor relief, includ- 
ing a permanent or temporary injunction, restraining order or any other appropriate, order in the 
district court for the county in which the surface coal mining and reclamation operation is located 
or in which the permittee thereof has his principal New. Mexico office, whenever such permittee 
or his agent: 

(1) violates or fails or ct het to comply with any order or decision issued by apes A eeor 
under the Surfacing [Surface] Mining Act;, 

(2) interferes with, hinders or delays the director or his authorized representatives in car- 
rying out the provisions of that act; 3 

(3) refuses to admit such authorized representative to the mine; 
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(4) refuses to permit inspection of the mine by such authorized representative; 

(5) refuses to furnish any information or'report requested by the director in sees ice of 
the provisions of that act; or 

(6) refuses to permit access to, and copying of, such records as the director determines:nec- 
essary in carrying out the provisions of that act. The court shall have jurisdiction to provide such 
relief as may be appropriate. Temporary restraining orders shall be issued in accordance with the 
New Mexico Rules of Civil Procedure, as amended. Any relief granted: by the court to enforce an 
order under Paragraph (1) of this subsection shall continue in effect until the completion or final 
termination of all proceedings for review of such order unless; prior thereto, the district court 
granting such relief sets it aside or modifies it. 


History: Laws 1979, ch. 291, § 25. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


69-25A-26. Areas unsuitable for surface coal mining; petitions; 
exclusions. 


A. Subject to valid existing rights, no surface coal mining operations except those which ex- 
isted on August 3, 1977, shall be permitted: ° 

(1) which will adversely affect any publicly owned park or place included in the national 
register of historic sites unless approved jointly by the director and the federal, state or local 
agency with jurisdiction over the part or the historic site; 

(2) within one hundred feet of the outside right-of-way line of any public road, except 
where mine access roads or haulage roads join such right-of-wayline and except that the director 
may permit such roads'to be relocated or the area affected to lie within one hundred feet of such 
road if, after public notice and opportunity for public hearing in the locality, a written finding is 
made that the interests of the public and the landowners affected thereby will be protected; 

(3) within three hundred feet from any occupied dwelling, unless waived by the owner thereof; 

(4) within three hundred feet of any public building, school, si community or institu- 
tional building or public park; or 

(5) within one hundred feet of a cemetery as defined in Section 58-17-38 NMSA 1978. 

B. By regulation, the commission shall establish a planning process for objectively determining 
which; if any, additional land areas are unsuitable for all or certain types of surface coal mining, 
based upon competent and scientifically sound data and information. The process shall include: 

~ (1) .a data base and an inventory system which will permit proper evaluation of the capac- 
ity of different land areas of the state to support and permit reclamation of surface coal mining 
operations; 

(2) amethod for implementing land use planning decisions concerning surface coal mining 
operations so that determinations of the unsuitability of land for surface coal mining will be inte- 
grated as closely as possible with present and future land use planning and regulation alii x0 
at the federal, state and local levels; and 

(8) proper notice and opportunities for public participation, including a public hearing 
prior to making any designation or redesignation. 

C. Any person having an interest which is or may be adversely ‘affected may petition the 
director to have an area designated as unsuitable for surface coal mining operations, or to have 
such a designation terminated. The petition shall contain allegations of facts with supporting evi- 
dence which would tend to establish the allegations. Within ten months after receipt of the peti- 
tion, the director shall hold a public hearing in the locality of the affected area, after appropriate 
notice and publication of the date, time and location of the hearing. After an interested person 
has filed a petition and before the hearing, any person may intervene by filing allegations of facts 
with supporting evidence which would tend to establish the allegations. Within sixty days after 
the hearing, the director shall issue and furnish to the petitioner and any other party to the hear- 
ing, a written decision regarding the petition, and the reasons therefor. In the event that all the 
petitioners stipulate agreement prior to the requested hearing and withdraw their request, the 
hearing need not be held. 
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D. Prior to designating any land areas as unsuitable for surface coal mining operations, the 
director shall prepare a detailed statement on: 

(1) the potential coal resources of the area; 

. (2) the demand for coal resources; and 
(3) the impact of such designation on the environment, the economy and the supply of coal. 
EK. Upox petition pursuant to Subsection C of this section, the director, pursuant to the com- 
‘mission's regulations: 

(1) shall designate an area as unsuitable for all or certain types of surface coal mining 
operations if he determines that reclamation pursuant to the requirements of the Surface Mining 
Act is not technologically and economically feasible; and 

(2) may designate an area as unsuitable for certain types of surface Bik mining opera- 
tions if he determines that such operations will: 

(a) beincompatible with existing state or local land use plans or programs; 

(b) affect fragile or historic lands in which such operations could result in significant 
damage to important historic, cultural, scientific and esthetic values and natural systems; 

(c) affect renewable resource lands in which such operations could result in a sub- 
stantial loss or reduction of long-range productivity of water supply or of food or fiber products, 
and such lands to include aquifers and aquifer recharge areas; or 

(d) affect natural hazard lands in which such operations could substantially endan- 
ger life and property, such lands to include areas subject to frequent flooding and areas of So ida 
‘geology. 

-F. The requirements of this section do not apply: 

(1) ‘to lands on n which surface coal mining operations were being conducted on August 3, 
L977; 

(2) to lands on which surface coal mining operations are eee conducted under a permit 
issued pursuant to the Surface Mining Act; or 

(8) where substantial legal and financial commitments in surface coal mining operations 
were in existence prior to January 4, 1977. 

G. The designation of lands as unsuitable for mining pursuant to this section shall not prevent 
the mineral exploration pursuant to the Surface Mining Act of any area so designated: 


History: Laws 1979, ch. 291, § 26. Cross references. — For regulation of lands affected 
by mining "hard rock" minerals, see Chapter 69, Article 
36 NMSA 1978. Be 


69-25A-27. Cooperative agreement between the state of New Mexico 
and the United States. 


The governor is authorized to enter into a cooperative agreement with the secretary of the 
United States department of the interior for regulation by New Mexico of surface coal mining and 
reclamation operations on federal lands within New Mexico. Such cooperative agreement shall be 
on such terms as the governor deems appropriate, consistent with applicable state and federal law. 


cipro Laws 1979, ch. 291, § 27. 


69-25A-28. ‘Applicability to public agencies, public utilities and public 
corporations, 


Any agency, unit or instrumentality of federal, state or local government, including any publicly 
owned utility or publicly owned corporation of federal, state or local government, which proposes 
to engage in surface coal mining operations which are subject to the requirements of the Surface 
Mining Act shall comply with the provisions of that act. 


History: Laws 1979, ch, 291, § 28. 
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69-25A-29. Administrative review. 


A. A permittee issued a notice or order by the director pursuant to the provisions of Section 69- 
25A-25 NMSA 1978, or any person having an interest that is or may be adversely affected by the 
notice or order.or by any modification, vacation or termination of the notice or order, may apply to 
the director for review of the notice or order within thirty days of receipt thereof or within thirty 
days of its modification, vacation or termination. Upon receipt of the application, the director shall 
cause such investigation to be made as the director deems appropriate. The investigation shall 
provide an opportunity for a public hearing, at the request of,the permittee or the person having 
an interest that is or may be adversely affected, to enable the permittee or the person to present 
information relating to.the issuance and continuance of,the notice or order or the modification, 
vacation or termination of the notice or order. The filing of an application for review under this 
subsection shall not operate as a stay of any order or notice. 

B. The permittee and other.interested persons shall be given written notice of the time and 
place of the hearing. at least five days prior to,the hearing. Any hearing shall be of record and ad- 
judicatory in nature in accordance with the commission's rules. 

C, , Upon receiving the report of the investigation, the director shall make Gndings of fact and 
shall issue a written decision, incorporating an order vacating, affirming, modifying or terminating 
the notice or order or the modification, vacation or termination of the notice or-order complained of 
and incorporate the director's findings in the decision, Where the application for review concerns 
an order for cessation of surface coal mining and reclamation operations issued pursuant.to the 
provisions of Section 69-25A-25 NMSA 1978, the director shall issue the written decision within 
thirty days of the receipt. of the application for review, unless temporary relief has been granted by 
the director pursuant to Subsection D of this section or by the court pursuant to Section 69-25A-30 
NMSA 1978. 

D. Pending completion of the investigation and ramps required by this section, the. applicant 
may file with the director a written request that.the, director grant temporary relief from any 
notice or order issued under Section 69-25A-25 NMSA: 1978, together with a detailed statement 
giving reasons for granting the relief. The director shall issue an order or decision granting or 
denying the relief expeditiously. If the applicant requests relief from-an order for cessation;of coal 
mining and reclamation operations issued pursuant to Section 69-25A-25 NMSA 1978, the order 
or decision on the request shall be issued within five days of its receipt. The director may grant the 
relief, under such conditions as the director may prescribe, if: 

(1) a hearing has been held in the locality of the permit area on the request for temporary 
relief in which all parties were given an opportunity to be heard; 

(2). the applicant shows that there is substantial likelihood that the findings of the director 
will be favorable to the applicant; and 

(3) the relief will not adversely affect the health or safety of rae public or cause significant 
imminent environmental harm to land, air or water resources. 

E.. Following the issuance of an order to show cause-as to why a permit should iit be sus- 
pended or revoked pursuant to'Section 69-25A-25 NMSA 1978, the director shall hold a public 
hearing after giving written notice of the time, place and date of the hearing. Any hearing shall be 
of record and adjudicatory in nature in accordance with the commission's rules. Within sixty days 
following the public hearing, the director shall issue and furnish to the permittee and-all other 
parties to the hearing a written decision, and the reasons for the decision, concerning suspension 
or revocation of the permit. If the director revokes the permit, the permittee shall immediately 
cease surface coal mining operations on the permit area and complete reclamation within a period 
specified by the director, or the director shall declare as forfeited the performance bonds for the 
operation. Any order issued pursuant to this subsection shall be appealable directly to the court 
pursuant to Section 69-25A-30 NMSA 1978 without further review by the director. 

F. Whenever an order is issued under this section or as a result of any administrative pro- 
ceeding under the Surface Mining Act, at the request of any person a sum equal to the aggregate 
amount of all costs and expenses, including attorney fees, as determined by the director to have 
been reasonably incurred by the person for or in connection with the person's participation in the 
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proceedings, including any judicial review: of agency actions, may be assessed against either party 
as the director or the court deems proper. 


History: Laws 1979, ch. 291, § 29; 2005, ch. 209, § 2. shall determine the amount of costs and expenses that 
The 2005 amendment, effective June 17, 2005, will be assessed, deleted the former provision in Subsec- 
changed "regulations" to "rules" in Subsections B and E; tion F.that.no assessment shall be imposed on the direc- 
provided in Subsection E that any order shall be appeal- tor or commission; and deleted former Subsection G which 


able directly to the court pursuant to Section 69-25A-30 related to the appeals to the commission. 
NMSA 1978; provided in Subsection F that the director ) 


69-25A-30. Judicial review. 


A. A party to a proceeding before the director who is aggrieved by a decision of the director is- 
sued after a hearing may obtain a review of that decision, other than a promulgation of a rule, by 
appeal to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 

B. A person who is or may be aggrieved by any rule, or any amendment or repeal of a rule, 
adopted by the commission may appeal to the court of appeals for relief. All appeals shall be based 
upon the record made at the hearing before the commission and shall be filed with the court of 
appeals within thirty days after filing of the rule under the State Rules Act [Chapter 14; Article 
4 NMSA 1978]. An appeal to the court of appeals under this subsection is: perfected by the timely 
filing of a notice of appeal with the court of appeals with a copy attached of the rule from which 
the appeal is taken. The appellant shall certify in the appellant's notice of appeal that satisfactory 
arrangements have been made with the commission for preparation of transcripts of the record of 
the hearing at the expense of the appellant for filing with the court: Mates eso aes court: Rot ap- 
peals shall set aside the rule only if determined to be: 

(1). arbitrary, capricious or an abuse of discretion; 
(2) contrary to law; or 
(3) unsupported by substantial evidence on the entire record as submitted. 


History: Laws 1979, ch. 291, § 30; 1999, ch. 265, § 85; for "in the district court of Santa’ Fe county::\In order to 


2005, ch. 209, § 3. obtain a review such party must, within thirty days after 
Cross references. — For procedures governing ad- the decision is rendered, file with the court a petition for 
ministrative appeals to the district court, see Rule 1-074 review, a copy of which shall be served upon the chairman 
NMRA. of the commission and the attorney general. The petition 
For scope of review of the district court, see Zamora shall state all exceptions to the, decision, and the court 
v. Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 shall not consider any exceptions not contained in the 
(1995). petition. Failure to file such petition in the manner and 
The 2005 amendment, effective June 17, 2005, deleted within the time specified shall operate as a waiver of the 
reference to "regulations"; provided in Subsection A that a right to judicial review"; deleted former Subsections B to 
party to a proceeding before the director who is aggrieved D, which set forth steps to be taken after service of a copy 
by a decision of the director may obtain a review of the of petition for review; and redesignated former Subsection 
decision, other that a promulgation of a rule, by appeal Eas Subsection B. 
to the district court; and provided in Subsection B that a " 
person aggrieved by a rule or amendment of a rule may ANNOTATIONS 
appeal to the court of appeals. E eh 
The 1999 amendment, effective July 1, 1999, in Sub- shane a peer pie Srl a ae 
section A, substituted "by appeal to the district court pur- 58 C.J.8. Mines and Minerals § 334 et seq. 


suant to the provisions of.Section 39-3-1.1 NMSA 1978" by 


69-25A-31. Exclusions. 


The provisions of the Surface Mining Act do not apply to the extraction of coal: 

A, by a landowner for his own noncommercial use from land owned or leased by him; or 

B. as an incidental part. of federal, state or local government-financed highway or other con- 
struction under regulations established by the commission. 


History: Laws 1979, ch. 291, § 31; 1992, ch. 18, § 1. The 1992 amendment, effective May 20, 1992, de- 
Cross references, — For regulation of lands affected leted former Subsection B, which read: "for commercial 
by mining "hard rock" minerals, see Chapter 69, Article purposes where the surface mining operation affects two 
36 NMSA 1978. acres or less"; and redesignated former Subsection C as 


present Subsection B. 
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69-25A-32 MINES 69-25A-35 


69-25A-32. Conflict of interest; penalty; disclosure. 


A. It is unlawful for a state employee who performs any function or duty under the Surface 
Mining Act to have. ajdirect or indirect financial interest.in any underground or surface coal .min- 
ing operation. 

B. Whoever knowingly violates the provisions of Subsection A of this selon shall be guilty of a 
misdemeanor and, upon conviction, shall be punished by a fine of not more than two thousand five 
hundred dollars ($2,500) or by imprisonment of not more than one year, or both. . 

C. The commission shall promulgate regulations to establish methods by which the provisions 
of this section shall be monitored and enforced, including appropriate provisions for the filing by 
such employees and the review of statements and supplements thereto concerning any financial 
interest.which may be affected by this section. 


History: Laws 1979, ch. 291, § 32. 


69-25A-33. Experimental practices or other use. 


To encourage advances in mining and reclamation practices or to allow post-mining land use 
for industrial, commercial, residentialor public use, including recreational facilities, the director 
may, with the approval by the secretary of the United States department of the interior, authorize 
departures in individual cases on an experimental basis from the environmental protection stan- 
dards established under Sections 19 and 20 [69-25A-19 and 69-25A-20 NMSA 1978] of the Surface 
Mining Act: Such departures may be authorized if : 

A. the experimental practices are potentially at least as environmentally protective, id whine 
and after mining operations, as the performance standards of Sections 19 and:20 of tha Surface 
Mining Act; 

B. the mining operations approved for particular land use or other purposes are not larger 
or more numerous than necessary to determine the ra tapi atia and economic eA of the 
experimental practices; and © : 

C. the experimental practices do not reduce the protection afforded vuibiie health eftid safety 
below that provided by the performance standards of Sections 19 and 20 of the Surface Mining Act. 


History: Laws 1979, ch. 291, § 33. 


69-25A-34. Repealed. 


Repeals. — Laws 1980, ch. 12, § 1, repealed 69-25A-34 
NMSA 1978, relating to the automatic termination of the 
Surface Mining Act, effective February 13, 1980. 


69-25A-35. Administrative procedures; applicability. 


The administrative procedures provided i in the Surface Mining Act are oealelinsive: The director 
and commission, when performing any function under the Surface Mining Act, are exempt from 
the provisions m the Administrative Procedures Act [12-8-1 through 12-8-25 NMSA 1978], 


History: Laws 1979, ch. 291, § 35. Compiler's notes, — Laws 1979, ch. 291, § 36, pro- 
Severability. — Laws 1979, ch, 291, § 39, provided vided that all regulations issued pursuant.to any act re- 
for the severability of the act if any part or application pealed by the Surface Mining Act shall continue in full 
thereof is held invalid. force and effect until replaced by regulations issued pur- 


suant to the Surface Mining Act, 
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69-25A-36 


ABANDONED MINE RECLAMATION 


69-25B-2 


69-25A-36. Termination of agency life; delayed repeal. (Repealed 


effective July 1, 2026.) 


The coal surface mining commission is terminated on July 1, 2025 pursuant to the Sunset Act 
[12-9-11 through 12-9-21 NMSA 1978]. The commission shall continue to operate according to the 
provisions of the Surface Mining Act until aly 1, 2026. Effective July 1, 2086? Section 69- 25A-4 


NMSA 1978 is repealed.’ 


History: 1978 Comp., § 99.25A-34.1, enacted by 
Laws 1987, ch. 333, § 14; 1993, ch. 157, § 2; 2000, ch. 
4, § 20; 2005, ch. 208, § 25; 2018, ch. 166, § 7; 2019, ch. 
168, § 4. 

The 2019 amendment, effective July 1, 2019, ex- 
tended the termination date for the coal surface mining 
commission; and changed "July 1, 2019", to "July 1, 2025", 
and changed "July 1, 2020", to "July 1, 2026". 

The 2013 amendment, effective June 14, 2013, changed 
the coal surface mining commission termination date from 
2018 to 2019, the termination of the operations date from 
2014 to 2020, and the repeal date from 2014 to 2020. 


The 2005 amendment, effective June 17, 2005, 
changed the termination, operation and repeal dates. 

The 2000 amendment, effective February 15, 2000, 
substituted "2005" for "1999" in the first sentence, and in 
the second sentence substituted "the Surface Mining Act" 
for "Chapter 69, Article 25A NMSA‘1978" and "2006" for 
"2000" in two places, 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "July 1, 1999" for "July 1, 1993" in the first sentence, 
"July 1, 2000" for "July 1, 1994" in the second.and third 
sentences, and revised the style of the abaiaahors reference 
in the third sentence. 


ARTICLE 25B 


Abandoned Mine Reclamation | 


Sec. irae 

69-25B-1. Short title. 

69-25B-2. Purpose, . 

69-25B-3. Definitions. 

69-25B-4, Abandoned mine reclamation fund; created. 

69-25B-5. State reclamation plan; application for support. 

69-25B-6. Objectives of the fund; duties of the director. 

69-25B-7. Acquisition and reclamation of land adversely 
affected by past mining lipides es ge 
of the director. 


69-25B-1. Short title. 


Sec. 


69-25B-8. \Liens. 

69-25B-9. Reports, 

69-25B-10. Additional powers. 
69-25B-11. Appeal of director's decision. 
69-25B-12, ‘Emergency powers. 


This act [69- -25B-1 to'69-25B-11 NMSA 1978] may be cited as the "Abandoned Mine. Peckama- 


tion Act." 


History: Laws 1980, ch, 87, § 1. 


69-25B-2. Purpose. 


The purpose of the Abandoried Mine Reclamation Act [69-25B-1 to 69-25B-11 NMSA 1978] is 
to provide.a means whereby New Mexico may develop and implement a state program pursuant 
to Title 4 of the Surface Mining Control and Reclamation Act of 1977, as amended, and thereby 
to enable New Mexico to receive federal assistance to promote the reclamation of mined areas 
left without adequate reclamation that continue, in their unreclaimed condition, to substantially 
degrade the quality of the environment, prevent or damage the beneficial use of land or water 
resources or endanger the health or safety of the public. 


1328 (1977)" and "that continue" for "prior to the enact- 
ment of that act and which continue" near the middle of 
the section. 


History: Laws 1980, ch. 87, § 2; 1992, ch. 18, § 2. 

Cross references. — For Title 4 of the federal Surface 
Mining Control and Reclamation Act of 1977, see 30 U.S.C. 
§§ 1231 to 1243. 

The 1992 amendment, effective May 20, 1992, substi- 
tuted "as amended" for "30 U.S.C. Sections 1201 through 
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69-25B-3 MINES 69-25B-5 


69-25B-3. Definitions. 


As used in the Abandoned Mine Reclamation Act: 

A. "director" means the director of the mining and minerals division of the energy, minerals 
and natural resources department; 

B. "eligible lands and water" means all lands and water eligible for expenditures peanatens to 
the federal Surface Mining Control and Reclamation Act of 1977, as amended; . 

C. "emergency" means a sudden danger or impairment that presents a high probability of 
substantial physical harm to health, safety or general welfare of people before the danger can be 
abated under normal program procedures; and 

D. "fund" means the abandoned mine reclamation fund. 


: History: Laws 1980, ch. 87, § 3; 1985, ch. 42, § 1; deleted "prior to August 3, 1977" following "status", and 
1987, ch, 234, § 65; 1992, ch. 18, § 3; 2011, ch. 65, $1. made minor stylistic changes throughout the subsection. 

The 2011 amendment, effective June 17, 2011, clari- The 1987 amendment, effective July 1, 1987, in Sub- 
fied the application of the act by redefining "eligible lands section A, substituted "energy, minerals and natural re- 
and water", sources" for "energy and minerals." 

The 1992 amendment, effective May 20, 1992, in Sub- The 1985 amendment added present Subsection C 
section B, deleted "for coal" following "mined", deleted and redesignated former Subsection C as present Sub- 
"coal" preceding "processing" and preceding "mining", section D. 


69-25B-4. Abandoned mine reclamation fund; created. 


There is created within the state treasury the "abandoned mine reclamation fund". All money 
received by the state pursuant to Title 4 of the Surface Mining Control and Reclamation Act. of 
1977, as amended, shall be delivered to the state treasurer and be deposited in the fund. Dis- 
bursements from the fund shall be made only upon warrant drawn by the secretary of finance 
and administration pursuant to vouchers signed by the secretary of energy, minerals and natural 
resources in order to carry out the purposes of the Abandoned Mine Reclamation Act [69-25B-1 to 
69-25B-11 NMSA 1978]. 


History: Laws 1980, ch. 87, § 4; 1987, ch. 234, § 56; The 1987 amendment, effective July 1, 1987, near the 
1992, ch. 18, § 4. end of the last sentence substituted "energy, minerals and 

Cross references. — For Title 4 of the federal Surface natural resources" for "energy and minerals." 
Mining Control and Reclamation Act of 1977, see 30 U.S.C. 
8§ 1231 to 1243. ANNOTATIONS 

The 1992 amendment, effective May 20, 1992, added Am, Jur. 2d, A.L.R. and C.J.S. references, —: Li- 
created to the section catchline and substituted "as ability for reclamation fees under § 402 of Surface Min- 
amended for "30 U.S.C, Sections 1201 through 1328 ing Control and Reclamation Act (30 USCS § 1282), 117 
(1977)" in the second sentence. A.LR. Fed. 377. 


69-25B-5. State reclamation plan; application for support. 


A. The director shall develop and submit to the United States secretary of the interior a state 
reclamation plan. The plan shall generally identify the areas to be reclaimed, the purposes for 
which the reclamation is proposed, the relationship of the lands to be reclaimed and the proposed 
reclamation to surrounding areas, the specific criteria for ranking and identifying projects to be 
funded and the legal authority and programmatic capability to aici such work in conformance 
with the provisions of federal law and regulations. 

B. After approval by the United States secretary of the interior of the state net the director 
shall submit, on an annual basis, an application for the support of the state program and imple- 
mentation of specific reclamation projects. The annual applications shall include such information 
as may be requested by the United States secretary of the interior. 


History: Laws 1980, ch. 87, § 5. 
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69-25B-6 ABANDONED MINE RECLAMATION 69-25B-7 


69-25B-6. Objectives of the fund; duties of the director. 


A. Pursuant to the state reclamation plan, expenditures from the fund shall be used by the 
director on eligible lands and water and shall_reflect the priorities and objectives in the federal 
Surface Mining Control and Reclamation Act of 1977, as amended. 

B. The legislature declares that voids and open.and abandoned tunnels, shafts and entryways 
resulting from any previous mining operation constitute a hazard to the public health or safety 
and that surface impacts of any underground or surface mining operations may degrade the en- 
vironment. Notwithstanding the provisions of Subsection A of this section, the director, with the 
prior approval of the governor and the United States secretary of the interior, may use expendi- 
tures from the fund to fill the voids, seal the abandoned tunnels, shafts. and entryways and reclaim 
surface impacts of underground or surface mines that could endanger life and property, constitute 
a hazard to the public health and safety or degrade the environment. In those instances where 
mine waste piles are being reworked for conservation purposes, expenditures. from the fund may 
be used to pay the incremental costs of disposing of the wastes from those operations by filling 
voids and sealing tunnels if the disposal of these wastes meets the purposes of this subsection. 


History: Laws 1980, ch. 87, § 6; 1992, ch. 18, § 5; 
2011, ch. 65, § 2. 

The 2011 amendment, effective June 17, 2011, clari- 
fied the priorities and objectives of expenditures from 
the fund by adopting the priorities and objectives of the 
Surface Mining Control and Reclamation Act of 1977 and 
eliminating the authority to spend funds to construct 
public facilities in communities impacted by mining; and 


eliminated the three year time limit for the expenditure 
of federal funds. 

The 1992 amendment, effective May 20, 1992, sub- 
stituted: "mining development" for "coal development" 
in the introductory paragraph of Subsection C, deleted 
"coal" preceding " mining practices" throughout the sec- 
tion, and made minor stylistic changes throughout the 
section. 


69-25B-7. Acquisition and reclamation of land adversely affected by 
past mining practices; powers of the director. 


A. Ifthe director, pursuant to the state reclamation plan, makes a finding of fact that: 

(1) land or water resources have been adversely affected by past mining practices; 

(2) the adverse effects are at a stage where, in the public interest, action to restore, reclaim, 
abate, control or prevent should be taken; and 

(3) the owners of the land or water resources where entry must be made to restore, reclaim, 
abate, control or prevent the adverse effects of past mining practices are not known or readily avail- 
able; or 

(4) the owners will not give permission for the director, his agents, employees or contrac- 
tors to enter upon the property to restore, reclaim, abate, control or prevent the adverse effects of 
past mining practices; then, upon giving notice by mail to the owners if known, or, if not known, by 
posting notice upon the premises and advertising once in a newspaper of general circulation in the 
county in which the land lies, the director, his agents, employees or contractors may enter upon the 
property adversely affected by past mining practices and any other property to have access to that 
property to do all things necessary or expedient to restore, reclaim, abate, control or prevent the 
adverse effects. The entry shall be construed as an exercise of the police power for the protection 
of public health, safety and general welfare and shall not be construed as an act of condemnation 
of property nor of trespass thereon. The money expended for the work and the benefits accruing 
to any premises so entered upon shall be chargeable against that land and shall mitigate or offset 
any claim in or any action brought by any owner of any interest in the premises for any alleged 
damages by virtue of the entry. Provided that this provision is not intended to create new rights of 
action or eliminate existing immunities. 

B. The director, pursuant to the state reclamation plan, may enter upon any property for the 
purpose of conducting studies or exploratory work to determine the existence of adverse effects of 
past mining practices and to determine the feasibility of restoration, reclamation, abatement, con- 
trol or prevention of the adverse effects..The entry shall be construed as an exercise of the police 
power for the protection of public health, safety and general welfare and shall not be construed as 
an act of condemnation of property nor of trespass thereon. 
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69-25B-8 MINES | 69-25B-8 


C. The director, pursuant to the state reclamation plan, may acquire’any land, by purchase or 
donation, that is adversely affected by past mining practices if he determines that acquisition of 
the land is necessary to successful reclamation and that: 

(1) the acquired land, after restoration, reclamation, abatement, control or prevention of 
the adverse effects of past mining practices, will serve recreation and historic purposés, conserva- 
tion and ‘reclamation purposes or provide open space benefits;and 

(2) permanent facilities such as a treatment plant or a relocated stream channel will be 
constructed on the land for the restoration, reclamation, GUALSMEHt, control or prevention of the 
adverse effects of past mining practices; or © 

(3) acquisition of refuse disposal sites and all refuse thereon will serve the purposes of the 
Abandoned Mine Reclamation Act [69-25B-1 to 69-25B-11 NMSA 1978] or that public ownership 
is desirable to meet emergency situations anid prevent recurrences of jo adverse effects of past 
mining practices. 

D. Title to all lands acquired pursuant to this section shall be in ati name of the state. The 
price paid for land acquired under this section shall reflect the ae value of the land as ad- 
versely affected by past mining practices. 

E. The director may transfer any lands acquired under this section to the United States sec- 
retary of the interior and, after reclamation, may purchase the lands in the name of the state 
pursuant to regulations promulgated by the United States secretary of the interior. ... 

F, . Where land acquired:pursuant to this' section is deemed to be suitable for industrial, com- 
mercial, residential or recreational development, the director, with the prior authorization of the 
United States secretary of the interior, may sell the land by public sale under a system of competi- 
tive bidding at not less than fair market value, 

G. The director, pursuant to the state reclamation plan, when requested after tpsonriai pub- 
lic notice shall hold a public hearing, with the appropriate notice, in the counties or the appropriate 
subdivisions of the state in which lands acquired pursuant to this section are located. The hearings 
shall be held at a time which shall afford local citizens and governments the maximum opportunity 
to participate in the decision concerning the use or disposition of the lands after restoration, recla- 
mation, abatement, control or prevention of the adverse effects of past mining practices. | 


History: Laws 1980, ch. 87, § 7; 1992, ch. 18, § 6. catchline and throughout the peotints Ati deleted "coal" 
The 1992 amendment, effective May 20, 1992, de- preceding "refuse" in Subsection C(3), and made minor 


leted "coal" preceding "mining practices" in‘ the section stylistic changes throughout the section. 


69-25B-8. Liens. 


A. Within six months after the completion of projects to restore, reclaim, abate, control or pre- 
vent adverse effects of past mining practices on privately owned land, the director shall itemize 
the money so expended and may file a statement thereof in the office of the county clerk of the 
county in which the land lies, together with a notarized appraisal by an independent appraiser of 
the value of the land before the restoration, reclamation, abatement, control or prevention of ad- 
verse effects of past mining practices if the money so expended results in a significant increase in 
property value. The statement shall constitute a lien upon the land. The lien shall not exceed the 
amount determined by the appraisal to be the increase in the market value of the land as a result 
of the restoration, reclamation, abatement, control or prevention of the adverse effects of past 
mining practices. No lien shall be filed against the property of any person in accordance with this 
subsection who neither consented to nor participated in nor exercised control over the mining op- 
eration that necessitated the reclamation performed pursuant to the’ provisions of the Abandoned 
Mine Reclamation Act. 

B. The landowner may proceed to petition the district court for the county in which the land lies 
within sixty days of the filing of the lien to determine the increase in the market value of the land 
as a result of the restoration, reclamation, abatement, control or prevention of the adverse effects 

of past mining practices. The amount found by the court to be the increase in value of the premises 
shall constitute the amount of the lien and be recorded with the statement provided for in this sec- 
tion. Any party aggrieved by the decision of the district court may appeal to the supreme court. 
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69-25B-9 ABANDONED MINE RECLAMATION 69-25B-11 


C. The lien provided in this section shall be entered in the office of the county clerk of the 
county in which the land lies. The statement shall constitute a lien upon the land as of the date 
of the expenditure of the money and have priority as a lien second only to the lien of ad valorem 
taxes imposed upon the land. 


History: Laws 1980, ch. 87, § 8; 1992, ch. 18, § 7; throughout the section, substituted "performed pursuant 
2011, ch. 65, § 3. to the provisions of the Abandoned Mine Reclamation 

The 2011 amendment, effective June 17, 2011, in Sub- Act" for "performed hereunder" in the last sentence of 
section A, eliminated the prohibition on the filing of liens Subsection A, and made minor stylistic changes through- 
on property of a person who owned the surface of the prop- out the section. 


erty prior to May 2, 1977. 
The 1992 amendment, effective May 20, 1992, de- 
leted "coal" preceding "mining practices" several times 


69-25B-9. Reports. 


The director shall report annually to the United States congress and to the United States secre- 
tary of the interior on operations under the fund together with his recommendations as to future 
uses of the fund. | 


History: Laws 1980, ch. 87, § 9. 


69-25B-10. Additional powers. 


A. The director may engage in any work and do all things necessary or expedient to implement 
and administer the provisions of the Abandoned Mine Reclamation Act [69-25B-1 to 69-25B-11 
NMSA 1978]. 

B. The director may adopt rules and regulations ith are necessary to effectuate the provi- 
sions of the Abandoned Mine Reclamation Act, oS into account appropriate federal rules and 
regulations. 

C. If necessary, the director may engage in Bora projects under the Abandoned Mine 
Reclamation Act with any agency of the United States and with any other agency of the state or 
its political subdivisions. 

D. The director may request the attorney general who is hereby authorized to initiate an ac- 
tion in equity for an injunction to restrain any interference with the exercise of the right to enter 
or to conduct any work provided in the Abandoned Mine Reclamation Act. 

E. The director may construct and operate a plant or plants for the control and eentaent of 
water pollution resulting from mine drainage. The construction of a plant or plants may include 
major interceptors and other facilities appurtenant to the plant. 


History: Laws 1980, ch. 87, § 10. 


69-25B-11. Appeal of director's decision. 


Except as provided in Subsection B of Section 8 [69-25B-8 NMSA 1978] of the Abandoned Mine 
Reclamation Act, any party aggrieved by a decision of the director may file a petition for review 
of the director's decision with the district court of Santa Fe county within thirty days of the date 
of the decision appealed from. Appeals from the decision of the district court may be taken in the 
same manner as is provided by law for appeals in civil cases. 


History: Laws 1980, ch. 87, § 11. . For scope of review of the district court, see Zamora 


Cross references. — For procedures governing ad- v. Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 
ministrative appeals to the district court, see Rule 1-074 (1995). 
NMRA. 
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69-25B-12 Ty MINES 69-26-1 


69-25B-12. Emergency powers. 


A.. The director is authorized to expend money from the fund,for the emergency Seatac aiarra 
reclamation, abatement, control or prevention of adverse effects of mining practices on eligible 
lands if the director makes a finding of fact that: 

(1). the land upon which the emergency is situated is eligible land; 

(2) an emergency exists that is an imminent danger to the pubs health, safety or generat 
welfare; 

(3) no other person or agency will act expeditiously to restore, r reclaim, abate, control or 
prevent the adverse effects of mining practices; and 

(4) . sufficient funds are available to abate the emergency. - 

B. The director, his agents, employees and contractors shall have the right to enter upon any 
land where an emergency exists and any other land providing access to the land where the emer- 
gency exists to restore, reclaim, abate, control or prevent the adverse effects of mining practices 
and to do all things necessary or expedient to protect the public health, safety or general welfare. 
Such entry’shall be an exercise of state police power and shall not be construed as an act of con- 
demnation or trespass of property. 

C, The money expended for work to abate an emergency shall be chargeable through the lien 
procedure provided in the Abandoned Mine Reclamation Act [69-25B-1 to 69-25B-11 NMSA 1978} 
against the land upon which the emergency was abated. 

D. The money charged against the land shall mitigate or offset any claim in any action brought 
by any owner claiming any interest in the property for any damage alleged to result from emer- 
gency entry under this section. This provision does not create any new right of action or eliminate 

any existing state wy ped 


‘History: 1978 Comp,, § 69-25B-12, enacted by Laws The 1992 amendment, effective May 20, 1992, deleted 
1985, ch. 42, § 2; 1992, ch. 18, § 8. oj "coal" preceding "mining practices" in three places. 


ARTICLE 26 


Mines Other Than Coal - Registration and 
Statistical Information 


Sec. Sec, 
69-26-1. Annual registration; data required; operations; 69-26-2, Production information; confidential nature. 
notice of suspension; reactivation to state 69-26-3. Request for information. 


mine inspector. 


69-26-1. Annual registration; data required; operations; notice of 
suspension; reactivation to state mine inspector. 


A. Each operation in New Mexico shall register with the mining and minerals division of the 
energy minerals and natural resources department annually and upon the start of operations. 
The registration shall include: 

(1) the name of the operations; 

(2) post office address; : 

(3) the name of the operator or person in charge; and 

(4) the character of operation such as the mineral produced or plea ve 

B. Itis the duty of every mine operator to notify the mining and minerals division in writing of 
the suspension of operations, whether of a temporary or permanent nature; Upon reactivating the 
mine, or any mine which may have been shut down three months or more, the operator, ten days 
prior to the reactivation, shall notify the mining and minerals division in writing of intention to 
reactivate the mine, giving information as to the name and location of the property and the name 
and address of the party who will be in charge of the work. 
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69-26-2 MINES OTHER THAN COAL - REGISTRATION AND STATISTICAL INFORMATION 69-26-3 


C, The mining and minerals division shall provide a copy of the registration to the state mine 
inspector. 


History: Laws 1933, ch. 153, § 191; 1941 Comp., § 67- the subsection; designated the formerly undesignated 
1901; 19538 Comp., § 68-19-1; Laws 1955, ch. 1338, § 1; ‘second and third sentences Subsection B while substitut- 


1957, ch. 45, § 1; 19638, ch. 229, § 3; 1989, ch. 193, § 14. ing "mining and minerals division" for "mine inspector" in 
The 1989 amendment, effective July 1, 1989, added the first sentence and "mining and minerals division" for 

the section heading; designated the formerly undesig- "state inspector of mines" in the second sentence therein; 

nated first sentence as Subsection A, restructuring it and added Subsection C. 

into two sentences, substituting the present language 

of the first sentence for "Each operation in New Mexico ANNOTATIONS 

shall register with the state mine inspector annually Am.. Jur..2d, A.L.R. and C.J.S. references. — 53A 

before February 15 of each year, or upon start of opera- Anv Tur. Dd Mines and Minerals § 274 et,seq 

tions", and making minor stylistic changes throughout 58 C.J.S. Mines and Minerals § 237. 


69-26-2. Production information; confidential nature. 


Fach mining, milling or smelting operation shall furnish each year to the mining and minerals 
division of the energy, minerals and natural resources department information regarding produc- 
tion and value of production, persons employed, mining equipment.and methods and any other 
information as may be reasonably required for the previous calendar. year on blank forms to be 
furnished the operator for that purpose. Any information regarding production of individual mines 
is to be held confidential and not published unless agreed to by the operator; except that the infor- 
mation may be provided to the state mine inspector, Concerning any information. so provided, the 
secretary and employees of the energy and minerals department and the state mine inspector are 
subject to the provisions of Section 71-2-8 NMSA 1978. 


History: Laws 1983, ch. 153, § 192; 1941 Comp., respectively; and inserted "and the state mine inspector" 


§ 67-1902; Laws 1951, ch. 231, § 1; 1953 Comp., § 63- in the last sentence, 

19-2; Laws 1963, ch. 229, § 4; 1978, ch. 218, § 48; 1979, The 1987 amendment, effective July 1, 1987, substi- 

ch, 325, § 2; 1987, ch. 234, § 57; 1989, ch. 198, § 15. tuted "energy, minerals and natural resources" for "energy 
The 1989 amendment, effective July 1, 1989, rewrote and. minerals" both places it appears and made minor 

the first and second sentences, which formerly read: "Each changes in language throughout the section. 

mining operation shall furnish to the state mine inspector The 1979 amendment inserted "state" preceding 

on or before February 15 of each year information regard- "mine inspector" near the beginning of the section, sub- 

ing estimated production and value of estimated produc- stituted "state mine inspector" for "state inspector of 

tion, persons employed, mining equipment and methods .. Iines" near the end of the first sentence, added the pro- 

and any other information as may be reasonably required viso at the end of the second sentence and added the third 

for the previous calendar year on blank forms to be fur- sentence, 

nished the operator by’ the state mine inspector for that 

purpose" and "Any information regarding production of - ANNOTATIONS 

individual mines is to be held confidential and not pub- Am. Jur. 2d,°A.L.R. and C.J.S. references, — 53A 

lished by the inspector unless agreed to by the operator; Am. Jur, 2d Mines. and Minerals § 274 et:seq. 

provided that the inspector may reveal the information to 58 C.J.S. Mines and Minerals § 237. 


the secretary of energy, minerals and natural resources", 


69-26-3. Request for information. 


The mine operator shall’ at any time, upon written request, furnish any reasonable information 
or data desired by the:director of the mining and minerals division of the energy, minerals and 
natural resources department. 


History: Laws 1983, ch. 153, § 193; 1941 Comp., § 67- | ; ANNOTATIONS 


1903; 1953 Comp., § 63-19-3; Laws 1989, ch. 193, § 16. 
The 1989 amendsient; sdinthive hades 1, 1989, added Am. Jur. 2d, A.L.R. and C.J.S. references, — 53A 


2 : " sees tall Am. Jur. 2d Mines and Minerals § 274 et seq. 
ted | i = 
the section heading, deleted ."the mine inspector's" pre 58 C..S, Mines and Minerals § 237. © 


ceding "written request", and substituted "director of the 
mining and minerals division of the energy, minerals and 
natural resources department" for "mine inspector", 
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69-27-1 MINES 69-27-3 
ARTICLE 27 
General Duties of Operators and Employees in 
Other Than Coal Mines 
Sec, Sec. 
69-27-1. Safety measures required of operators, 69-27-5. Operator's report of compensable mine accidents; 
69-27-2. Presence of official with complete authority contents. 


required. 

69-27-3. Mine abandonment; precautions. 

69-27-4. ‘Gas or other serious condition; operator to re- 
port promptly to mine inspector. 


69-27-6. Safety devices and orders; employees’ duty. 

69-27-7. Misdemeanors, punishment; intoxicants, dam- 
age to equipment, violation of danger signs 
and unauthorized travel prohibited. 


69-27-1. [Safety measures required of operators.] 


Every mine employer shall furnish such employment and such place of employment as shall 
be reasonably safe for the employees therein, and shall furnish and use safety devices and safe- 
guards, adopt and use methods and processes reasonably adequate to render such employment 
and place of employment safe and shall do every other thing reasonably necessary to protect the 
life, health, safety and welfare of such employees. 


History: Laws 1933, ch. 153, § 194; 1941 Comp., 
§ 67-2001; 1953 Comp., § 63-20-1. 

Cross references. — For provision that certain indem- 
nity agreements void, see 56-7-2 NMSA 1978. 


NMSA 1978) because safety statute does not so provide. 
Montoya v. Kennecott Copper Corp., 1956-NMSC-062, 61 
N.M. 268, 299 P.2d 84. 

Requirement of safe place to work is not "safety 


device" within meaning of 52-1-10 NMSA 1978. Montoya 
v. Kennecott Copper Corp., 1956-NMSC-062, 61 N.M. 268, 
299 P.2d 84. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 538A 
Am. Jur, 2d Mines and Minerals $§ 328, 329, 335, 336, 337, 
338, 339, 349 et seq., 8357 et 'seq., 362 et seq. 

Dangerous places discovered in examination of mine, 
master's duty as to marking, 15 A.L.R. 1480, 

58 C.J.S. Mines and Minerals § 229. 


ANNOTATIONS 


Safety statute not applicable to delinquency re- 
garding safety practices. — When workman (worker) 
has been killed or injured, delinquency of employer with 
respect to specific safety practices required by statute (as 
opposed to safety devices) does not subject employer to 
imposition of penalty award under safety statute (52-1-10 


69-27-2. [Presence of official with complete authority required.| 


The mine operator shall at all times during the operation of the mine have a person on the 
ground with authority over all branches and phases of the operation of the mine during the time 
he is on duty. Provided, however, that nothing herein contained shall prevent the owner or operator 
from personally having such charge of the mine, provided he, can qualify under all other provisions 


of this act. 


History: Laws 1933, ch. 153, § 195; 1941 Comp., 
§ 67-2002; 1953 Comp., § 63-20-2, 

Compiler's notes. — The term "this act" refers to 
Laws 1933, ch. 153; the provisions of which are presently 
compiled as 69-4-1 to 69-4-10, 69-5-2, 69-5-7, 69-5-9 to 69- 
5-18, 69-6-1, 69-6-2, 69-11-1 to 69-11-83, 69-12-1 to 69-12-7, 


69-13-1 to 69-13-3, 69-14-1 to 69-14-17, 69-15-1 to 69-15- 
15, 69-16-1 to 69-16-7, 69-17-1 to 69-17-10, 69-18-1 to 69- 
18-14, 69-19-1 to 69-19-19, 69-20-1 to 69-20-21, 69-21-1 to 
69-21-6, 69-22-1 to 69-22-6, 69-23-1 to 69-23-19, 69-24-1 to 
69-24-14, 69-26-1 to 69-26-3, 69-27-1 to 69-27-7, 69-28-1 
to 69-28-9, 69-28-11 to 69-28-14, 69-29-1 to 69-29-7, 69- 
30-1 to 69-30-9, 69-31-1 to 69-31-13, 69-31-16, 69-32-1 to 


69-32-3, 69-32-5 to 69-32-21, 69-33-1 to 69-33-8, 69-34-1 to 
69-34-12 and 69-35-1 to 69-35-20 NMSA 1978. 


ANNOTATIONS 


When several mines owned by one company are 
in operation, there must. be a person of authority in 
charge at each mine at all times during any phase or 
branch of the mine Lnabable se 1963-64 Op. oak a Gen. 
No. 63-69. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am, Jur. 2d Mines and Minerals:§ 328. 

58 C.J.S, Mines and Minerals § 236. 


69-27-3. Mine abandonment; precautions. 


Upon abandonment of a mine and thereafter, the owner or operator must effectively close or 
fence off all surface openings down which persons could fall or through which persons could enter. 
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69-27-4 GENERAL DUTIES OF OPERATORS AND EMPLOYEES IN OTHER THAN COAL MINES 69-27-6 


Upon or near all those safeguards, trespass warnings and appropriate danger notices shall be 
posted. The director of the mining and minerals division of the energy, minerals and natural re- 
sources department may bring an action in district court to compel the safeguarding of an aban- 
doned mine. In the event of immediate danger to public health and safety, the director of the 
mining and minerals division may take all action necessary to safeguard the abandoned mine and 
recover reasonable costs for such work from the owner of the mine. 


History: Laws 1933, ch. 158, § 196; 1941 Comp., § 67- falling down unhoused mine shaft or the like, 46 


2003; 1953 Comp., § 63-20-3; Laws 1989, ch. 193, § 17. A.L.R.2d.1069. 

The 1989 amendment, effective July 1, 1989, added Duty and liability as to plugging oil or gas well aban- 
the section heading, inserted "and thereafter" in the first doned or taken out of production, 50 A.L.R.3d 240, 
sentence, made minor stylistic changes in the second sen- 58 C.J.S. Mines and Minerals § 231. 
tence, and added the last two sentences. 

ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 
Liability of landowner for injury or death of adult 


69-27-4. [Gas or other serious condition; operator to report promptly to 
mine inspector.] 


The operator shall report promptly to the mine inspector by telegraph or telephone the occur- 
rence in and about the mines of serious outbursts of gas or other serious conditions threatening to 
cause the loss of lives. 


History: Laws 1938, ch. 153, § 197; 1941 Comp., ; ANNOTATIONS 
§ 67-2004; 1958 Comp., § 63-20-4, 
Compiler's notes. — The N.M. Const:, art. XVII, § 1, Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
provided for the position of state mine inspector, whose Am. dur. 2d Mines and Minerals § 274 et seq. 
duties shall be prescribed by law. See Chapter 69, Article 58 C.J.S. Mines and Minerals § 237. 
5 NMSA 1978. 
For state inspector duties and status, see 69-1-6 NMSA 
1978. 


_69-27-5. [Operator's report of compensable mine accidents; contents. | 


A report in writing shall be made to the mine inspector of each compensable mine accident. Such 
reports shall give the name, age and occupation of the injured person, the date of accident, name 
and location of mine, the cause of accident, actual work being performed when injured, nature or 
result of injury, probable length of disability; this report shall be made within one month of the 
date of injury. 


History: Laws 1933, ch. 153, § 198; 1941 Comp., ANNOTATIONS 


Se eaten cate ee Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am. Jur, 2d Mines and Minerals §§ 261 et seq., 274 et seq., 
390 et seq., 419, 
58 C.J.S. Mines and Minerals §§ 229, 237. 


69-27-6. [Safety devices and orders; employees' duty. ] 


No mine employee or other person shall remove, displace, damage, destroy, carry off or fail to use 
any safety device, safeguard notice or warning provided for use in any mine employment or place 
of mine employment, or interfere in any way with the use thereof by any other person, or interfere 
with the use of any method or process adopted for the protection of any mine employee, in such 
employment or place of employment, or fail or neglect to follow and obey safety orders promul- 
gated by the mine operator or the mine inspector, and to do every other thing reasonably necessary 
to protect the life, health, safety and welfare of employees, including himself. 
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69-27-7 MINES 69-30-9 


History: Laws 1933, ch. 153, § 199; 1941 Comp., é ANNOTATIONS ail 


#4712008; 1968 Comps d P8208, Am. Jur. 2d, A.L.R. and C.J.S. references.’ — 538A 
Am. Jur. 2d Mines and Minerals §§ 261 et sen) 274 et seq. 
58 C. J, S. Mines and Minerals §§ 229, 236. . 


69-27-7. [Misdemeanors, punishment; intoxicants, damage to 
equipment, violation of danger signs and unauthorized 
travel prohibited. ] | 


Any employee violating the provisions of Section 199 of Article 34 [69- 27-6 NMSA 1978}: shall be 
deemed guilty of a misdemeanor punishable by fine or imprisonment or both as set forth in another 
section of this act. No miner or other person shall carry into a mine intoxicating liquors or alcoholic 
beverages or enter the mine under the influence of intoxicating liquor; he shall not destroy any part 
of the machinery or equipment of the mine; no unauthorized person shall enter any part of the mine 
against a danger sign nor travel any haulageway in a mine where a manway is provided. 


History: Laws 1983, ch, 153, §.200; 1941 Comp., ) ANNOTATIONS 


§ 67-2007; 1958 Comp., § 68-20-7, 
Compiler's notes, — For meaning of "this act", see 69- Am, Jur, 2d, A.L.R. and C.J.S. references. — 58 


27-2 NMSA 1978 and notes thereto, C.J.S, Mines and Minerals § 241. 
ARTICLE 28° i 
Safety and Fire Regulations in Other Than Coal Mines 
(Repealed by Laws 1987, ch. 284, § 84.) | 


69-28-1 to 69-28-14. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-28-1 2638, § 2, and Laws 1975, ch. 115, § 1, relating to safety and 
to 69-28-14 NMSA 1978, as enacted by Laws 1938, ch. fire regulations in other than coal mines, effective July 1, 
153, §§ 206, 207, and 215, and as amended by Laws 1953, 1987. For present comparable provisions, see 69- - 1 to 69- 
ch. 47, §.3, Laws 1978, ch..218, §§ 50 to 57, Laws 1978, ch, 8-15 NMSA 1978. ' P 

ARTICLE 29 


Ladderways i in Other Than Coal } Mines 
(Repealed by Laws 1987, ch. 234, § 84.) 


69-29-1 to 69-29-7. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-29-1 263, § 4, relating to ladderways in other than coal mines, 
to 69-29-7 NMSA 1978, as enacted by Laws 1933, ch. 153, effective July 1, 1987. For present comparable provisions, 
§§ 216 and 218 to 222, and as amended by Laws 1978, ch. see 69-8-1 to 69-8-15 NMSA 1978. 


Underground Haulage for Mines Other Than Coal 
(Repealed by Laws 1987, ch. 234, § 84.) 


69-30-1 to 69-30-9. Repealed. ns I hed 
Repeals. — Laws 1987, ch. 234, §'84 repealed 69-30-1 218, §§ 58 and 59, relating to underground haulage for 


to 69-30-9 NMSA 1978, as enacted by Laws 1938, ch. 153, mines other than coal, effective July 1, 1987. For present 
§§ 224 and 226 to 231, and as amended by Laws 1973, ch. comparable provisions, see 69-8-1 to 69-8-15 NMSA 1978. 
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69-31-1 


ELECTRICAL EQUIPMENT IN MINES OTHER THAN COAL 


69-34-12 


ARTICLE 31 
Hoisting Equipment in Mines Other Than Coal 


Sec. 
69-31-1 to 69-31-15. Repealed. 


69-31-1 to 69-31-15. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-31-1 
to 69-31-15 NMSA 1978, as enacted by Laws 1933, ch. 
153, §§ 239 and 244, and as amended by Laws 1956, ch. 
95, § 1, Laws 1955, ch: 96, § 1, Laws 1957, ch. 40, § 1, Laws 


69-31-16. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch. 302, §°18 repealed 69-31-16 NMSA 1978, as enacted 
by Laws 1933, ch. 153, § 1, relating to hoist engineer 


Sec. 
69-31-16. Repealed. 


1973, ch. 218, §§ 61 to 70, and Laws 1973, ch. 263, § 5, 
relating to hoisting equipment in mines other than coal, 
effective July 1, 1987. For present comparable provisions, 
see 69-8-1 to 69-8-15 NMSA 1978. 


qualifications, effective June 15, 2007. For provisions 
of former section, see the 2006 NMSA 1978 on NMOne 
Source.com. 


ARTICLE 32 
Explosives for Mines Other Than Coal 


(Repealed by Laws 1987, ch. 234, § 84.) 


69-32-1 to 69-32-21. Repealed. 


Repeals, — Laws 1987, ch. 234, § 84 repealed 69-32-1 
to 69-32-21 NMSA 1978, as enacted by Laws 1933, ch. 
153, 88 246 to 250, 255, 256, 258, 259, 261, and 263 to 265 
and Laws 1975, ch. 63, § 1 and as amended by Laws 1973, 


ch, 218, §§ 71 to 76 and Laws 1975, ch. 112, §§ 2 and 3, 
relating to explosives for mines other than coal, effective 
July 1, 1987. For present comparable provisions, see 69- 
8-1 to 69-8-15 NMSA 1978. 


ARTICLE 33 


Ventilation of Gases in Mines Other Than Coal 


(Repealed by Laws 1987, ch. 234, § 84.) 


69-33-1 to 69-33-8. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-33-1 
to 69-33-8 NMSA 1978, as enacted by Laws 1933, ch. 153, 
§§ 267, 268, 270, and 273, and as amended by Laws 1973, 


ch. 218, §§ 77 to 80, relating to ventilation of gases in 
mines other than coal, effective July 1, 1987. For present 
comparable provisions, see 69-8-1 to 69-8-15 NMSA 1978. 


ARTICLE 34 | 
Electrical Equipment in Mines Other Than Coal 


(Repealed by Laws 1987, ch. 234, § 84.) 


69-34-1 to 69-34-12. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-34-1 
to 69-34-12 NMSA 1978, as enacted by Laws 1933, ch. 
153, §§ 275, 278 to 280, 282, 284, and 285, and as amended 
by Laws 1963, ch. 319, §§ 2 and 3, Laws 1964 (first S.S.), 


ch. 5, § 1, and Laws 1978, ch. 218, §§ 81 and 82, relating 
to electrical equipment in mines other than coal, effective 
July 1, 1987. For present comparable provisions, see 69- 
8-1 to 69-8-15 NMSA 1978. 
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69-35-1 


MINES 


69-36-1 


ARTICLE 35 
General. Regulatory Provisions in Mines Other Than Coal 


Sec, 
69-35-1 to 69-35-17. Repealed. 
69-35-18. Repealed. 


69-35-1 to 69-35-17. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 69-35-1 
to 69-35-17 NMSA.1978, as enacted by Laws. 1933, ch. 
153, §§ 288, 290 to 300, and 305, and as amended by Laws 
1955, ch. 208, § 1, Laws 1955, ch. 210, § 1, Laws 1961, ch. 


69-35-18. Repealed. 


Repeals. — Laws 2007, ch. 301, §. 18 and Laws 2007, 
ch. 302, § 18 repealed 69-35-18 NMSA 1978, as enacted by 
Laws 1933, ch. 1538, § 1, relating to inexperienced workers, 


69-35-19. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch. 302, § 18 repealed 69-35-19 NMSA 1978, as enacted 
by Laws 1933, ch. 153, § 1, relating to first aid training, 


69-35-20. Repealed. 


Repeals. — Laws 2007, ch. 301, § 18 and Laws 2007, 
ch.'302, § 18 repealed 69-35-20 NMSA 1978; as enacted by: 
Laws 1933, ch. 153, § 1, relating to first aid equipment and 


Sec. 
69-35-19. Repealed. 
69-35-20. Repealed. 


131, §§. 1. and 2; and Laws 1973, ch. 218, §§ 83 to 85, relat- 
ing to general safety provisions in mines other than coal, 
effective July 1, 1987. For present comparable provisions, 
see 69-8-1 to 69-8-15 NMSA 1978. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


equipment and supplies, effective June 15, 2007. For pro- 
visions of former section, see the 2006 NMSA 1978 on 


_NMOneSource,com., 


supplies, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


ARTICLE 36 

Mining 
Sec. Sec. 
69-36-1. Short title. 69-36-12.:. New mining operations; mining operation per- 
69-36-2. Purposes. mit required. 
69-36-3. Definitions. 69-36-13. Exploration permit. 
69-36-4, Interim program; limitations. 69-36-14. Citizens suits. 
69-36-5. Mining operation site assessment. 69-36-15. Administrative review. 
69-36-6.. Mining commission; created; members. 69-36-16... Judicial review. 


69-36-7. Commission; duties. 

69-36-8. Regulations; adoption process, 
69-36-9. Director; duties, 

69-36-10. Confidentiality. 


69-36-11. Existing mining operations; closeout plan re- 


quired. 


69-36-1. Short title. 


69-36-17. Civil penalties. 
69-36-18. Criminal penalties. 
69-36-19. Funds created. 
69-36-20. Remedy. 


Chapter 69, Article 36 NMSA 1978 may be cited as the "New Mexico Mining Act". 


History: Laws 1993, ch. 315, § 1; 2014, ch. 32, § 1. 

Cross references, — For regulation of lands affected 
by coal surface mining, see Chapter 69, Article 25A 
NMSA 1978. 


The 2014 amendment, effective March 7, 2014, added 
the NMSA chapter and article for the New Mexico Mining 
Act; and at the beginning of the sentence, changed "This 
Act" to "Chapter 69,.Article 36 NMSA 1978". 
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69-36-2 MINING 69-36-3 


ANNOTATIONS |; i thereunder and, tothe extent its ordinance did not conflict 
Couiit lat Host with the act or the regulations, the county could require 
ounty regulatory authority not preempted. — compliance therewith. San Pedro Mining Corp. v. Board of 


A county ordinance containing permit requirements for Cnty, Comm'rs, 1996-NMCA-002, 121 N.M: 194, 909 P.2d 
mines was not expressly or completely preempted by the TEA eett! peal 121 N.M..57, 908 P.2d 750 
New Mexico Mining Act or the adoption of regulations yo ; ae oe | 


69-36-2. Purposes. 


The purposes of the New Mexico Mining Act [69-36-1 to 69-36-20 NMSA 1978] include pro- 
moting responsible utilization and reclamation of lands affected by exploration, mining or the 
extraction of minerals that are vital to the welfare of New Mexico. 


, History; Laws 1993, ch. 315, . 2. 


69- 36-3. Definitions. 


As used in the New Mexico Milind Act 169: 36-1 to 69-36-20 NMSA 1978]: 

A. "affected area" means the area,outside of the permit area where the land surface, surface 
water, ground water and air resources are impacted by mining operations within the permit area; 

B, "commission" means the mining commission established in the N ew Mexico Mining Act; 

C.. "director means the director of the division or his designee; 

D. "division" means the mining and minerals division of the energy, minerals and natural re- 
sources department; . 

EK. "existing mining operation" means an extraction operation that produced marketable min- 
erals for a total of at least two years between January 1, 1970 and the effective date of the New 
Mexico Mining Act; bail 

F. "exploration" means the act of searching for or investigating a mineral deposit, including 
sinking shafts, tunneling, drilling core and bore holes, digging pits, making cuts and other works 
for the purpose of extracting samples prior to commencement of development or extraction opera- 
tions and the building of roads; access:'ways and’ other facilities related to such ‘work; however, 
activities that cause’no, or very little, surface disturbance,'such as airborne surveys and photo- 
graphs, use of instruments or devices that are hand carried ‘or otherwise transported over the 
surface to perform magnetic, radioactive or other tests and measurements, boundary or claim 
surveying, location work or other work that causes no greater disturbance than is caused by ordi- 
nary lawful use of the area by persons not engaged in exploration, are excluded from the meaning 
of "exploration": 

G. "mineral" means a erobnliving commodity that is extracted from the earth for use or conver- 
sion into a saleable or usable product, but does not include clays, adobe, flagstone, potash, sand, 
gravel, caliche, borrow dirt, quarry rock used as aggregate for doh geetsH coal, surfacewater or 
subsurfacewater, geothermal resources, oil and natural gas together with other chemicals recov- 
ered with them, commodities, byproduct materials and wastes that are regulated by the nuclear 
regulatory commission or waste regulated under Subtitle C of the federal Resource Conservation 
and Recovery Act; 

H. "mining"’means the’ ‘process of obtaining useful minerals from the earth's crust or from pre- 
viously disposed or abandoned mining wastes, including exploration, open-cut mining and surface 
operation, the disposal of refuse from underground and in situ mining, mineral transportation, 
concentrating, milling, evaporation, leaching and other processing. "Mining" does not mean the 
exploration and extraction of potash, sand, gravel, caliche, borrow dirt and quarry rock used as ag- 
gregate in construction, the exploration and extraction of natural petroleum in a liquid or gaséous 
state by means of wells‘or pipes, the development or extraction of coal, the extraction of geother- 
mal resources, smelting, refining, cleaning, preparation, transportation or other off-site operations 
not conducted on permit areas or the extraction, processing or disposal of commodities, byproduct 
materials or wastes or other activities regulated by the federal nuclear regulatory commission; 
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69-36-4 MINES 69-36-5 


I. "new mining operation" means a mining operation that engages in a development or extrac- 
tion operation after the effective date of the New Mexico Mining Act and that,is not an emating 
mining operation; — 

J. "permit area" means the geographical area defined in the permit for a new mining operation 
or for an existing mining operation on which mining operations are conducted or cause distur- 
bance; and 

K. "reclamation" means the employment during and after a mining operation of measures de- 
signed to mitigate the disturbance of affected areas and permit areas and to the extent practicable, 
provide for the stabilization of a permit area following closure that will minimize future impact to 
the environment from the mining operation and protect air and water resources. 


History: Laws 1998, ch. 315, § 38. "Mineral", — Uranium ore, at the time of its extrac- 
Compiler's notes, — The effective date of the New tion from the earth by conventional mining techniques, 
Mexico Mining Act, was the effective date of Laws 1993, is not regulated by the nuclear regulatory commission 
ch, 315, which was June 18, 1993. and, therefore, meets the statutory definition of mineral 
Cross references, — For the federal Resource Conser- in Subsection G, placing supervision of the mining sites 
vation and Recovery Act, see 42 U.S.C. § 6901 et seq. under the supervision of the New Mexico mining com- 
mission. N.M. Mining Comm'n v. United Nuclear Corp., 
ANNOTATIONS 2002-NMCA-108, 183 N.M. 8, 57 P.3d_862, cert. denied, 
Regulation defining "affected area". — A regula- 133 N.M.8; 57 P.3d 861: 

tion changing the "and" to "or" in the statutory definition | New mining operation. (te New Mexico mining com- 
of "affected area" avoided an absurd interpretation since mission acted within its discretion in ruling that the El Ca- 
it must have been intended that such area be one where jete mine was a new mining unit of the Las Conchas mine, 
either the air, surface, water, ground water or land sur- rather than a new mining operation; the mines were owned 
face was impacted. Old Abe Co. v. N.M. Mining Comm'n, by the same mining company and were substantially inter- 
1995-NMCA-134, 121 N.M. 83, 908 P2d 776, 120 N.M. related. Rio Grande Chapter of Sierra Club v. N.M. Mining 

828, 907 P.2d 1009. Comm 'n, 2003-NMSC-005, 133 N.M. 97, 61 P.3d 806. 


69-36-4. Interim program; limitations. 


A.» Nothing in the New Mexico Mining Act [69-36-1 to 69-36-20 NMSA 1978] shall supersede 
current or future requirements and standards of any other applicable federal or state law. .. 

B... After the effective date of the New Mexico Mining Act and. until the commission: adopts 
regulations necessary to carry out the provisions of the New Mexico Mining Act, county mining 
laws or ordinances shall apply to mining within their jurisdictions in New Mexico. ) 


History: Laws 1993, ch. 315, § 4. mines was not. expressly or completely preempted by the 
Compiler's notes. — The effective date of the New: New Mexico Mining Act or the; adoption of regulations 
Mexico Mining Act, was the effective date of Laws 19938, thereunder and, to the extent its ordinance did not conflict 
ch. 315, which was or une 18, 1993, with the Act or the regulations, the county could require 
_ eompliance therewith. San. Pedro Mining Corp. v. Board of 
ANNO TATIONS Cnty, Comm'rs, 1996-NMCA-002, 121 N.M, 194,909 P.2d 

County regulatory authority not preempted. — 754, cert, denied, 121 ae 97, 908 P.2d 750. 


A county ordinance containing permit requirements for 


69-36-5. Mining operation site assessment. 


A. After the effective date of the New Mexico Mining Act, the operator of a new mining opera- 
tion may operate that new mining operation until the operator is either granted or denied a permit 
for anew mining operation provided that the operator submits to the director on or before June 30, 
1994 a site assessment pursuant to the New Mexico Mining Act [69-36-1 to 69-36-20 NMSA 1978] 
or a notice of intent to close. On or before June 30, 1994, an existing mining operation shall submit 
to the director a.site assessment pursuant to the New Mexico Mining Act. 

B. The mining operation site assessment for new and existing mining operations shall describe 
in detail the mining operation's existing permits and regulatory requirements pursuant to the 
standards for mining operations pursuant to existing state and federal environmental standards 
and regulations. To the extent that they are applicable, the permit applicant may incorporate 
documents on file with state agencies. The mining operation site assessment shall include: 
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(1) identification of a proposed permit area for the mining operation; 

(2) a description of the location and quality of surface and ground water at or adjacent to 
the mining operation and an analysis of the mining operation's impact on that surface and ground 
water; . 
(3) adescription of the geologic regime beneath and adjacent to the mining operation; 

(4) adescription of the piles and other accumulations of waste, tailings and other materi- 
als and an analysis of their impact on the hydrologic balance, drainages and air quality; 

(5) an analysis of the mining operation's impact on local communities; 

(6). a description of wildlife and wildlife habitat at and surrounding the mining operation 
and an analysis of the mining operation's impact on that wildlife and wildlife habitat; and 

(7) for existing mining operations, a description of the design limits for each unit, includ- 
ing waste units, impoundments and stockpiles and leach piles. 

C. Anew mining operation that files a notice of intent to close shall comply with the:require- 
ments for reclamation of new mining operations established: in the New Mexico Mining Act and 
regulations adopted pursuant to that act. 

D. The operator or owner of a new or existing mining operation or exploration shall: submit to 
the director, within thirty days of the effective date of the New Mexico Mining Act,;:written infor- 
mation stating the name and business address of the operator and:owner of the new or existing 
mining operation or exploration, the address where official notices and other documents may be 
served and an agent for service of process. The operator or owner shall provide notification to the 
director of any change in the information required by this subsection, Updated information shall 
be provided promptly by the operator or owner to the director. 

EK. In lieu of a site assessment under this section, following adoption of the restate) the Op- 
erator or owner of an existing mining operation that has completed all reclamation measures may 
apply to the director for an inspection of the reclaimed areas to determine whether the completed 
reclamation satisfies the requirements of the New Mexico Mining Act and the substantive require- 
ments for reclamation pursuant to the applicable regulatory standards. If the director determines 
that those requirements are met, the operator or owner shall be released on 2 tees require- 
ments under the New Mexico Mining Act. 


History: Laws 1998, ¢h. 315, § 5. Cross references. — For regulation of lands affected 
Compiler's notes. — The effective date of the New by coal surface pgs see Chapter 69, Article 254 NMSA 
Mexico Mining Act, was the effective date of Laws 19938, 1978. : 


ch. 315, which was June 18, 1993. 


69-36-6. Mining commission; created; members. 


A. The "mining commission" is created. The commission shall consist of seven voting members, 
including: 

(1) the director of the bureau of geology and mineral resources of the New Merida institute 
of mining and technology or his designee; 

(2) the secretary of environment or his designee; 

(3). the state engineer or his designee; 

(4) the commissioner of public lands or his designee; 

(5) the director of the department of game and fish or his designee; and ; 

(6), two members of the public and an alternate for each, all to be appointed by the governor 
with the advice and consent of the senate. The public members shall be chosen to represent and to 
balance. environmental and mining interests while minimizing conflicts of interest. No more than 
one of the public.members and one of the alternates appointed may belong to the same political 
party. When the initial appointments are made, one of the public members and his alternate will be 
designated to serve for two-year terms, after which all public members shall serve for four years. An 
alternate member may vote only in the absence of the public member for whom he is the alternate. 

B. The chairman of;the soil and water conservation commission and the director of the agri- 
cultural experiment, station of New Mexico state university or their designees shall be nonvoting 
members of the commission. | 
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C. The commission shall elect'a chairman and apt quent’ officers and keep records of its 
proceedings. 

D, The commission shall convene upon the call of the th efacian or a majority of its members. 

E. A majority of the voting members of the commission shall be a quorum for the transaction 
of business. However, no action of the commission shall be valid unless concurred wr te by at least 
four of the members present. 

F, No member of the commission, “7 the exception of ¢ one of vi public rhisnalsiste and his al- 
ternate, shall receive, or‘shall have received during the previous two years; more than ten percent 
of his income directly or indirectly from permit holders or applicants for permits. Each member of 
the commission ‘shall, upon acceptance of his appointment and prior to'the performance of any of 
his duties, file a statement’ of disclosure with the secretary of state stating: 

(1) the amount of money or other valuable consideration received; enethaeD provided di- 
rectly or indirectly, from persons subject to or who appear before the commission; 

(2) the identity of the source of money or other valuable consideration; and 

(3) whether the money or other valuable consideration was in excess 3 of ten percent of his 
gross personal income in either of the preceding two years. 

G. .No commissioner with any financial interest affected or asinditilit: affected by a permit 
action may participate in proceedings palate to that Laden action. | 


Reiataies lsat 1998, ch. $15, § 6; 1997; ch. 88, § 1; from a mining- Soladest field to be appointed for a four-year 


2001, ch. 246, § 12. .}, term by, the governor with the advice and consent of the 
‘The 2001 ‘amendment, effective June 15, 2001, in senate" at the end of Paragraph (1); and, in Subsection B, 


Paragraph A(1), substituted "bureau of geology" for "bu- substituted "members of" for "ex officio members to". 

reau of mines," : 
The 1997 amendment, effective June 20, 1997, ID, of 

Subsection A, pipet ss "his a for "an academic 


a dpotinss 


69-36-7. Commission; duties, 


The commission shall: 

A. before June 18, 1994, adopt and file reasonable seal ps ni consistent bails vines purposes 
and intent, of the New Mexico Mining Act necessary to iniilemaah the provisions of the. New, Mex- 
ico Mining Act, including regulations that: 

(1) consider the economic and environmental effects of their ‘iapiaReAtatiGh: 

(2) require permitting of all new and existing mining operations and exploration; and 

(3) require annual reporting of production aaa ey to the commission, which shall be 
kept confidential if otherwise required by law; . 

B. adopt regulations for new mining vevagagel that allow the director 8 spe a 1 qualified 
expert who may: : 

(1) review and comment to the director on the seats of baseline data pathord prior to 
submission of the permit application for use in the permit application process; 

(2) recommend to the director yes baseline To eit may be necessary in the re- 
view of the proposed mining activity; 

(3) recommend to the director methodology guidelines to be followed in the collection of all 
baseline data; and 

(4) review and comment on the permit application; ° | 

C. adopt regulations that require and provide for the issuance and renewal of permits for new 
and existing’ mining’ operations and exploration and that establish schedules to bring existing 
mining operations into compliance with the requirements of the New Mexico Mining Act; provided 
that the term of'a permit for a new mining operation shall not exceed twenty years and the pba 
of renewals of permits for new mining operations shall not exceed ten years; 

D. adopt regulations that provide for permit modifications; Thé commission shall idtab list cri- 
teria to determine which permit modifications may have significant environmental impact. Modi- 
fications that the director determines will have significant environmental impact shall require 
public notice and an opportunity for public hearing pursuant’ to Subsection K of this section. A 
permit modification to the permit for an existing mining operation shall be obtained for each new 
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discrete processing, leaching, excavation, storage or stockpile unit located within the permit area 
of an existing mining operation and not identified in the permit of an existing mining operation 
and for each expansion of such a unit identified in the permit for an existing mining operation that 
exceeds the design limits specified in the permit. The regulations shall require that permit modifi- 
cations for such units be approved if the director determines that the unit will: 

(1) comply with the regulations regarding permit modifications; —. 

(2) incorporate the requirements of Paragraphs (1), (2), (4), (5) and (6) of Subsection H of 
this section; and 

(3) be sited and constructed in a manner that facilitates, to the maximum extent prabli: 
cable, contemporaneous reclamation consistent with the closeout plan; 

E. adopt regulations that require new and existing mining operations to obtain and maintain 
permits for standby status. A permit for standby status shall be issued for a maximum term of five 
years; provided that, upon application, the director may renew a permit for standby status for ‘no 
more than three additional five-year terms. The regulations shall require that, before a Sag for 
standby status is issued or renewed, an owner or operator shall: 

(1). identify the projected term of AteESY status for each unit of the new or witiornlet min- 
ing operation; 

(2) take measures that reduce, to the extent practicable, the formation of acid and thal 
toxic drainage to prevent releases that cause a or state environmental standards to be ex- 
ceeded; 

(3) meet applicable federal and state environmental standards and regulations during the 
period of standby status; 

(4) stabilize waste and storage units, leach piles, serpdiniditientis and pits rit the term 
of standby status; 

(5) comply with apalibanla seguirententa of the New Mexico Mining Act and the fepualer 
tions adopted pursuant to that act; and 

(6) provide an analysis of the economic viability of each unit proposed for standby status; 

F. establish by regulation closeout plan requirements for existing mining operations that 
incorporate site-specific characteristics, including consideration of disturbances from previous 
mining operations, and that take into account the mining method utilized; 

G. establish by regulation a procedure for the issuance of a permit for an existing mining op- 
eration and for modifications of that permit to incorporate approved closeout plans or portions of 
closeout plans and financial assurance requirements for performance of the closeout plans. The 
permit shall describe the permit area of the existing ‘mining operation and the design limits of 
units of the existing mining operation based upon the site assessment submitted ‘by the operator. 
The permit shall contain a schedule for completion of a closeout plan: The permit shall thereafter 
be modified to incorporate the approved closeout plan or portions of the closeout plan once finan- 
cial assurance has been provided for completion of the closeout plan or the approved portions of 
the closeout plan. The permit may be modified for new mining units, expansions beyond the design 
limits of a unit at an existing mining operation or standby status; 

H. establish by regulation permit and reclamation requirements for new mining operations 
that incorporate site-specific characteristics. These requirements shall, at a minimum: 

(1) require that new mining operations be designed and operated using the most appropri- 
ate technology and the best management practices; 

(2) ensure protection of human health and safety, the environment, ssptiinee and domestic 
animals; 

(3) include backfilling or partial backfilling only when necessary to sticks reclamation 
objectives that cannot be accomplished through other mitigation measures; 

(4) require approval by the director that the permit area will achieve a self-sustaining eco- 
system appropriate for the life zone of the sie aia areas following closure unless conflicting 
with the approved post-mining land use; 

(5) require that new mining operations be designed in a manner that incorporates mea- 
sures to reduce, to the extent practicable, the formation of acid and other toxic drainage that may 
otherwise’ occur following closure to prevent releases that cause federal or state standards to be 
exceeded;. 
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(6). require that nonpoint source surface releases of acid or other toxic eurtiatsnced shall be 
contained. within the permit area; 

(7). require that all waste, waste management units, pits, heaps, pads and any sist stor- 
age piles are designed, sited and constructed in a manner that facilitates, tothe maximum extent 
practicable, contemporaneous reclamation and are consistent with the new mining operation's 
approved reclamation plan; and 

(8) -where sufficient topsoil is detects take measures to preserve it from erosion or con- 
tamination and ensure that it is in a usable condition for sustaining vegetation when needed; 

I,. adopt:regulations that patablish a permit application process for new mining operations that 
includes: 

(1), disclosure of ownership th controlling interests in the new mining operation or sub- 
mission of the applicant's most recent form 10K mequixed by the federal securities and exchange 
commission;, 

(2) astatement of alla mining operations seit th United States pnsisiedl) aaarated or di- 
rectly controlled by the applicant, owner or operator and by persons or:entities that directly con- 
trol the applicant and the names and the addresses,of:regulatory agencies with jurisdiction over 
the environmental aspects of those operations and that could provide a compliance history for 
those operations over the preceding ten years: The operator shall assist the applicant in abtaining 
compliance history information;, ) 

(8) adescription of the type and feted of mining and the engineering techniques proposed; 

(4) . the anticipated starting and termination dates of each phase of the new mining opote 
tion and the number of acres of land to be affected; 

(5) the names of all affected watersheds, the location of any sf sem Aspen or in- 
termittent surface stream or tributary into which surface or pit drainage will be discharged or 
may possibly be expected to reach and the location of any spring within the permit area and the 
affected area; 

(6)..a determination of the probable hydrologic consequences of the new mining 2 doaration 
and reclamation, both on and off the permit area, with respect to the hydrologic regime, quantity 
and quality of surface and ground water systems, including the dissolved and suspense solids 
under seasonal flow conditions; 

(7) . cross-sections or plans of the permit area depicting: 

(a) the nature and depth of the various formations of averbundent, 

(b) the location of subsurface water, if encountered, and.its quality; 

(c). the nature and location of any ore body to be mined; 

(d) the location of aquifers and springs; 

(e) the estimated position and flow of the water table; 
(f) the proposed location. of waste rock, tailings, stockpiles, heaps, pads and topsoil 

preservation areas; and: ) 

(g). pre-mining vegetation and wildlife habitat features present at tae vie 

(8) the potential for geochemical alteration of qverbunden the ore body aad other materi- 
als present within the permit area; 

(9) a reclamation plan that includes a detailed dagcrintiod of the sa B se aa si 
land use and how that use is to be achieved; and 

(10) pre-mining baseline data as required by regulations adoptpd by the commission; . 

J, ..adopt regulations to coordinate the roles of permitting agencies involved in regulating activ- 
ities related to new and existing mining operations and exploration, including regulatory require- 
ments, to avoid duplicative and conflicting administration of the permitting process and other 
requirements; 

K, . except for wapaties dite enacted pursuant to Subsection L of this section, adopt roguinktens 
that ensure that the public.and permitting agencies receive notice of each application for issuance, 
renewal or revision of a permit for a new or existing mining operation, for standby status, or ex- 
ploration, a variance or an application for release of financial assurance and any inspection prior 
to the release of financial assurance, including a provision that no action shall be taken on any 
application until an opportunity for a public hearing, held in the locality of the operation, is pro- 
vided and that all interested persons shall be given a reasonable chance to submit data, views or 
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arguments orally or in writing and to examine witnesses testifying at the hearing. An additional 
opportunity for a public hearing may be provided if the applicant, makes substantial changes in the 
proposed action, if there are significant new circumstances or information bearing on the proposed 
action or if the applicant proposes to substantially increase the scale or substantially change the 
nature of the proposed action and there is public interest and a request for a public hearing. These 
regulations shall require at a minimum that the applicant for issuance, renewal or revisions of a 
permit or a variance or-an application for release of financial assuranceand any inspection prior 
to release of financial assurance shall provide to the director at the time of filing the application 
with the director proof that notice of the application and of the procedure for requesting a public 
hearing has been: 

(1) provided by certified mail to the owners of record, as shown by the most recent property 
tax schedule, of all properties within one-half mile of the eiipenly on which the painting operations is 
located:or is proposed to. be located; 

(2) provided by certified mail to all municipalities oan counties within a ten-mile radius of 
the property on which the mining operation is.or will be located; 

(3) published once in a newspaper of general circulation in each countyin which the propt 
erty.on which the mining operation is or will be located; provided that this notice shall appear in 
either the classified or legal advertisements.section of the newspaper and:at one other place in the 
newspaper calculated to give the general public the most effective notice and, when appropriate, 
shall be printed in both English and Spanish; 

(4) - posted in at least:four publicly accessible and conspicuous places, including the Popeae 
to the new or existing mining operation if that entrance is publicly accessible and conspictious;) 

(5) . mailed to all persons who have made a written request to the director for notice of this 
application; and 

(6). mailed by gedshel saail to all persons on a list maintained by: the ieee of individu- 
als and organizations who have requested notice of applications under. the New Mexico Mining 
Act. If the application is determined to be administratively complete by the director, the applicant 
shall provide to the director timely proof that notice of that determination has been provided: by 
first class mail to everyone who has indicated to the applicant in writing that they desire informa- 
tion regarding the application and to a list maintained by the director of individuals and organiza- 
tions who have requested notice of applications under the New. Mexico Mining Act; 

L.. adopt regulations to provide for permits, without notice and hearing, to address mining opera- 
tions that have minimal impact on the environment; provided that such permits, shall require gen- 
eral plans and shall otherwise reduce the permitting requirements of the New Mexico Mining Act; 

M. establish by regulation a schedule of annual administrative and permit fees, which shall 
equal and not exceed the estimated costs of administration, implementation, enforcement, inves- 
tigation ‘and permitting pursuant to the provisions of the New Mexico Mining Act. The size of the 
operation, anticipated inspection frequency and other factors deemed relevant by the commission 
shall be considered in the determination of the fees. The fees established Bursnant to this subsec- 
tion shall be deposited in the mining act fund; 

N. establish by regulation a continuing process of review of mining and sebleaabon practices 
in New Mexico that provides for periodic review and amendment of regulations and procedures to 
provide for the protection of the environment and consider the economic effects of the regulations; 

O. adopt regulations, governing the provision of variances issued by the director, stating the 
procedures for seeking a,variance, including provisions for public notice,and an opportunity for 
a hearing in the locality where the variance will be operative, the limitations on provision of 
variances, requiring the petitioner to present sufficient evidence to prove that failure to grant a 
variance will impose an undue economic burden and that granting the variance will not result in 
a significant threat to human health, safety or the environment; 

P. provide by regulation that, prior to the issuance of any permit for a new mining operation 
pursuant to the provisions of the New Mexico Mining Act, the permit applicant or operator: 

(1), shall provide evidence to the director that other applicable state and federal permits 
required to be obtained by the new or existing mining operation either have been or will be issued 
before the activities subject to those permits begin; and 
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(2) shall provide to the director a written determination from the secretary of environ- 
ment stating that the permit applicant has demonstrated that the activities 'to be permitted. or 
authorized will be expected to achieve compliance with-all applicable air‘and water quality and 
other environmental standards if carried out as described; 

Q. require by regulation that the applicant file with the director, prior to the issuance of a per- 
mit, financial assurance. The amount of the financial assurance shall be sufficient to assure the 
completion of the performance requirements of the permit, including closure and reclamation, if 
the work has to be performed by the director or a third-party contractor and shall include periodic 
review to account for any inflationary increases and anticipated changes in reclamation or closure 
costs. The regulations shall specify that financial requirements shall neither duplicate nor be less 
comprehensive than the federal financial requirements. The form and amount of the financial as- 
surance shall be subject to the approval of the director as part of the permit application; provided 
that financial assurance does not include any type or variety of self-guarantee or self-insurance; 

R. require by regulation that the permittee may file an application with the director for the 
release of all or part of the permittee's financial assurance. The application shall describe the rec- 
lamation measures completed and ‘shall contain an estimate of the costs of reclamation measures 
that have not been completed. Prior to release of any portion of the permittee's financial assurance, 
the director shall conduct an inspection and evaluation of the reclamation work involved. The direc- 
tor shall notify persons who have requested advance notice of the inspection. Interested members of 
the public shall be allowed to be present at the inspection of the reclamation work by the director. 

(1). The director may release in whole or in part the financial assurance if the reclamation 
covered by the financial assurance has been accomplished as required by the New Mexico Min- 
ing Act; provided that the director shall retain financial assurance at least equal to the approved 
estimated costs of completing reclamation measures that have not been completed; and provided 
further that for revegetated areas, the director shall retain the amount of financial assurance nec- 
essary for a third party to reestablish vegetation for a period of twelve years after the last year of 
augmented seeding, fertilizing, irrigation or other work, unless a post-mining land use is achieved 
that is inconsistent with the further need for revegetation. For new mining operations only, no 
part of the financial assurance necessary for a third party to reestablish vegetation shall be re- 
leased so long as the lands'to which the release would be applicable are contributing suspended 
solids above background levels to streamflow of intermittent and perennial streams. 

(2) A person with an interest that is or will be adversely affected by release of the financial 
assurance may file, with the director within thirty days of the date of the inspection, written objec- 
tions to the proposed release from financial assurance. If written objections are filed and a hearing 
is requested, the director shall inform all the interested parties of the time and place of the hear- 
ing at least:thirty days in advance of the public hearing, and hold a public hearing in the locality of 
the new or existing mining operation or exploration operation proposed for release from financial 
assurance. The date, time and location of the public hearing shall be advertised by the director in 
a newspaper of general circulation in the locality for two consecutive weeks, and all persons who 
have submitted a written request in advance to the director to receive notices of yh shall be 
provided notice at least thirty days prior to the hearing; 

S. establish coordinated procedures that avoid duplication for the sBissoomtdtse moniebtinie and 
sampling of air, soil and water and ‘enforcement of applicable requirements of the New Mexico 
Mining Act, regulations adopted pursuant to that act and permit conditions for new and existing 
mining operations and exploration. The regulations shall require, at a minimum: 

. (1) inspections by ship director occurring on an irregular basis according’ to the following 
schedule: | 
(a) at least one inspection per month when the wens operation i is conducting signifi- 
cant reclamation activities; 
(b) at least two inspections per year for active mining operations; 
(c) at least one inspection per year on inactive sites; 
(d) at least one inspection per year following completion of all significant reclamation 
activities, but prior to release of financial assurance; and | 
(e) mining operations having a minimal impact on the environment anil exploration 
operations will be inspected on a schedule to be established by the commission; 
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(2) that inspections shall occur without prior notice to the permittee or the permittee's 
agents or employees except for necessary on-site meetings with the permittee; 

(3) when the director determines that a condition or practice exists that violates a re- 
quirement of the New Mexico Mining Act, a regulation adopted pursuant to that act or a permit 
issued under that act, which condition, practice or violation also creates an imminent danger to 
the health or safety of the public or will cause significant imminent environmental harm, that 
the director shall immediately order a cessation of the new or existing mining operation or the 
exploration operation or the portion of that operation relevant to the condition, practice or viola- 
tion. The cessation order shall remain in effect until the director determines that the condition, 
practice or violation has heen abated or until modified, vacated or terminated by the director or 
the commission; 

(4) when the director pe that an owner or operator is in violation of a require- 
ment of the New Mexico Mining Act, a regulation adopted pursuant to that act or a permit issued 
pursuant to that act but the violation does not create an imminent danger to the health or safety 
of the public or will not cause significant imminent environmental harm, that the director shall 
issue a notice to the owner or operator fixing a reasonable time, not to exceed sixty days, for the 
abatement of the violation. If, upon expiration of the period of time as originally fixed or subse- 
quently extended for good cause shown, the director finds that the violation has not been abated, 
the director shall immediately order a cessation of new or existing mining operations or explora- 
tion operations or the portion thereof relevant to the violation. The cessation order shall remain in 
effect until the director determines that the violation has been abated; and 

(5): when the director determines that a pattern of violations of the requirements of the 
New Mexico Mining Act or of the regulations adopted pursuant to that act or the permit required 
by that act exists or has existed and, if the director also finds that such violations are caused by 
the unwarranted failure of the owner or operator to comply with the requirements of that act, 
regulation or permit or that such violations are willfully caused by the owner or operator, that the 
director shall immediately issue an order to the owner or operator to show cause as to why the 
permit should not be suspended or revoked; | 

T. provide for the transfer of a permit to a successor operator, providing for release of the first 
operator from obligations under the permit, including financial assurance, following the approved 
assumption of such obligations and financial assurance by the successor operator; 

U. adopt regulations providing that the owner or operator of an existing mining operation or 
a new mining operation who has completed some reclamation measures prior to the effective date 
of the regulations adopted pursuant to the New Mexico Mining Act may apply for an inspection 
of those reclamation measures and a release from further requirements pursuant to that act for 
the reclaimed areas if, after an inspection, the director determines that the reclamation measures 
satisfy the requirements of that act and the substantive requirements for reclamation pursuant to 
the applicable regulatory standards; and 

V. develop and adopt other regulations necessary and appropriate to carry out the purposes 
and provisions of the New Mexico Mining Act. 


History: Laws 1993, ch. 315, § 7; 1997, ch. 88, § 2; ° time of the filing of the application with the director" and 


2014, ch. 32, § 2. "and of the procedure for requesting a public hearing" in 
The 2014 amendment, effective March 7, 2014, elimi- the last sentence, made a minor stylistic change in Para- 
nated the restriction on the release of financial assur- graph (4), added "of this application; and" in Paragraph 
ances; in Subsection H, Paragraph (2), at the beginning (5), and added Paragraph (6); and, in Subsection S, re- 
of the sentence, deleted "assure" and added "ensure"; in wrote Paragraph (1), 
Subsection H, Paragraph (8), after "contamination and", 
deleted "assure" and added "ensure"; and in Subsection R, ANNOTATIONS 
deleted the former second sentence which provided that Constitutionality of regulations, — Regulations 
a permittee could not apply for release of financial assur- that did not establish a schedule of fees but provided that 
ance more that once per year for each mining operation. almost all fees be set on a case-by-case basis were invalid 
_ The 1997 amendment, effective June 20, 1997, in the insofar as they did not set a determinate fee. Old Abe Co. 
introductory language of Subsection A, substituted "be- v. N.M. Mining Comm'n, 1995-NMCA-134, 121 N.M. 83 
fore June 18, 1994" for "within one year of the effective — 908 P.2d 776, 120.N.M. 828, 907 P.2d 1009. ; : 
date of the New Mexico Mining Act" at the beginning and Regulations were not impermissibly vague and could 
the provisions of the New Mexico Mining Act" for "that not delegate an unbridled discretion in the director, in 
Act" near the end; in Subsection K, in the introductory view of the provisions for both administrative and judicial 


language, added the second sentence and inserted "at the 
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review of actions of the director, and therefore did not 
violate due process. Old Abe Co. v. N.M. Mining Comm'n, 


1995-NMCA-1384, 121 N.M. 83, 908 Pad 776, 120 N.M. 


828, 907 P.2d 1009. 

Regulations granting power to the Seether an employee 
of the commission, were not violative of the separation 
of powers doctrine. Old Abe Co, v. N.M. Mining Comm'n, 


1995-NMCA-184, 121 N.M. 83, 908 P.2d 776, 120 N.M. 


828, 907 P.2d 1009. 

The provision authorizing the imposition of fees by the 
commission did not violate the constitutional prohibition 
against the imposition of fees by a nonelective body, since 


the commission is not a political subdivision, Old Abe Co, 


v. N.M, Mining Comm'n, 1995-NMCA-184, 121 N.M. 83, 
908 P.2d 776, 120 N.M. 828, 907 P.2d 1009. 

A definition of "mining" that classified mining opera- 
tions into different categories did not violate the dictates 
of equal protection. Old Abe Co, vu. N.M. Mining Comm'n, 
1995-NMCA-184, 121 N.M. 83, 908 P.2d aie, 120 N.M. 
828, 907 P.2d 1009. : 

Rulemaking authority. — The commission had au- 
thority to adopt a rule imposing a surcharge on certain 


fees promulgated by it in order to partially reimburse ’ 
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the department of game and fish for assistance in im- 


plementing the State Mining Act. N.M. Mining Ass'n v. 
N.M. Mining Comm' n, 1996-NMCA- 098, 122 N.M. 382, 
924 P.2d 741. 

Fee not a tax. — A surcharge imposed ‘on certain fees 
for the purpose of reimbursing the.department of game 
and fish for assisting in implementing the State Mining 
Act was a fee, not a tax. N.M. Mining Ass'n v. N.M. Mining 
Comm'n, 1996-NMCA-098, 122 N.M. 332, 924 P.2d 741. 

Transfer of funds..— Nothing in the Mining Act, 
the Wildlife Conservation Act (17-2-37 to 17-2-46 NMSA 
1978), or other state laws prohibit the transfer of funds 
derived from fees imposed by the commission ‘to the de- 
partment of game and fish to assist in implementing the 
Mining Act. N.M. Mining Ass'n v, N.M, Mining Comm'n, 


-1996-NMCA-098, 122 N.M. 332, 924 P.2d 741. ~ 


Discretion. — New Mexico mining commission acted 
within its discretion in ruling that the El Cajete mine was 
anew mining unit of the Las Conchas mine, rather than a 
new mining operation; the mines were ‘owned by the same 
mining company and were substantially interrelated. Rio 
Grande Chapter of Sierra Club v, N.M. Mining Comm'n, 
2008-NMSC-005, 183 N.M. 97, 61. P.3d 806. 


69-36-8. Regulations; adoption process. 


A. No regulation shall be adopted, amended or repealed without a public: hearing before the 
commission or a hearing officer appointed by the commission... 

B. Any person may recommend or propose. regulations to the commission for adoption, amend- 
ment or repeal. The commission shall determine within sixty days of submission of a proposed 
regulation whether to hold a hearing. If the commission. determines not to hold a hearing, the 
determination shall be subject to review under Section 16 of the New Mexico, Mining Act [69-36-16 
NMSA 1978]. 

C. The public hearing shall be held in Santa Fe, and a verbatim record shall be maintained of 
all proceedings. Notice of the subject, time and place of the hearing, the manner in which inter- 
ested persons may present. their views and the method. by which copies of the proposed regulation 
or amendment may be obtained shall be: 

(1). published at least thirty days prior to the hearing dates in a newspaper of general circu- 
lation in the state and in the New Mexico register, if published; and 

(2), mailed at least thirty days prior to the hearing date to all persons who have made a 
written request to, the commission for advance notice, of hearings. . 

D,._ The commission shall allow all interested persons a reasonable opportunity to. submit, argu- 
ments and to examine witnesses testifying at the hearing... 

K, A person appearing or represented at the hearing shall, upon.a written request, be given 
written notice of the commission's action on the proposed. adoption, amendment or repeal. of 
regulation. 

F. .No regulation, its amendment or repeal shall. be effective except as provided by.the Public 
Records Act iienaRies 14, Article 3 NMSA 1978]. 


Cross references. — For regulation of lands affected 
by coal surface mining, see CHAE S 69, Article 25A NMSA 
1978. . 


History: Laws 1993, ch. 315, § 8. 


69-36-9. Director; duties. 


The director shall: | ¥ 

A. exercise all powers of enforcement and administration arising under the New Mexico Min- 
ing Act [69-36-1 to 69-36-20 NMSA 1978] not otherwise expressly delegated to the commission, 
execute and administer the commission's regulations and coordinate the review and ‘issuance of 
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permits for new and existing mining operations and exploration with all other state or federal 
permit processes applicable to’the proposed operations; 

B. enter into agreements with appropriate federal and state agencies for coordinating the re- 
view and issuance of all necessary permits to ee new and pig mining ‘operations and 
exploration in New Mexico; 

C. create an advisory caritinistes; the seeniberrsbip of which shall balance the interests of af- 
fected government entities, the mining industry, environmental groups, regulatory agencies and 
other persons as determined by the director to represent a constituency that will be affected by the 
provisions of the New Mexico Mining Act; 

D. confer and cooperate with the secretary of enyiroruient in administering the New Mexico 
Mining Act, in developing proposed regulations and obtain the concurrence of the secretary of en- 
vironment regarding areas of the regulations that have an FRpAct upon programs it pia iN by 
the department of environment; 

EK. approve a permit area and design limits for new and existing mining operations and ewpig® 
ration following submission of the site assessment, where applicable and prior to issuing a permit. 
The director shall incorporate the permit area and design limits into the permit issued; 

F. review at least twelve months of baseline data and other information submitted by the ap- 
plicant for a permit for a new mining operation, before the permit is approved or denied; and 

G. prepare an environmental evaluation, before a permit for a new mining operation is ap- 
proved or denied, which shall include an‘analysis of the reasonably foreseeable impacts of pro- 
posed activities on the premining and post-mining environment and the local community, includ- 
ing other past, present and reasonably foreseeable future actions, regardless of the agency or 
persons that undertake the other action or whether the actions are on private, state or federal 
land. The director may contract with, and the applicant shall pay for, a third party to prepare the 
analysis and assessment. 


History: Laws 1998, ch. 315, § 9. ; and natural resources department shall propose amend- 
Temporary provisions. — Laws 2014, ch. 32, § 3 pro- ments to the New Mexico Mining Act rules to address the 
vided that on or before January 13, 2015, the director of frequency for the intervals at which permittees under 
the mining and minerals division of the energy, minerals that act can request release of their financial assurances. 


69-36-10. Confidentiality. 


If the operator designates as confidential an exploration map, financial information, informa- 
tion concerning the grade or location of ore reserves or trade secret information, the director shall 
maintain the information as confidential and not subject to public records or disclosure laws; pro- 
vided that if a request is made for public review of the information, the director shall notify the op- 
erator and provide a reasonable opportunity for substantiation of the claim that public disclosure 
of the information could harm the competitive position of the operator. If the claim of confidential- 
ity is not substantiated to the satisfaction of the director, the information shall be released. 


History: Laws 1993, ch. 315, § 10. 


69-36-11. Existing mining operations; closeout plan required. 


A. An owner or operator of an existing mining operation shall submit a permit application to 
the director by December 31, 1994. The permit application shall contain all information required 
by regulation of the commission, including a proposed compliance schedule for submission of a 
closeout plan within the shortest time practicable. The director shall approve or deny the permit 
application within six months after it has been deemed complete. 

B. The owner or operator of an existing mining operation shall submit a closeout plan in ac- 
cordance with the compliance schedule in the permit. The compliance schedule in the permit shall 
require submission of a closeout plan by December 31, 1995 unless the operator shows good cause 
for a further extension of time. The director shall approve a modification of a permit for an existing 
mining operation incorporating a closeout plan or portion of a closeout plan if: 
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(1). the closeout plan and permit application is complete; : 

(2) the closeout plan permit fee has been paid and. the financial assurance is adequate and 
has been provided; 

(3) . the closeout plan specifies, lcdcpeginbel work a ibe ric it ties specific time frames 
that, if followed, will reclaim the physical environment of the permit area to a condition that 
allows for the reestablishment of a self-sustaining ecosystem on the permit area following clo- 
sure, appropriate for the life zone of the surrounding areas unless conflicting with the approved 
post-mining land’ use; provided that:for purposes:of this section, upon a showing that achieving 
a post-mining land use or self-sustaining ecosystem is not. technically or economically feasible or 
is environmentally unsound, the director may waive.the requirement to achieve a-self-sustaining 
ecosystem or post-mining land use for an open pit-or waste unit if measures will be taken to en- 
sure that the open pit-or waste unit will meet all applicable federal and state laws; regulations and 
standards for air, surfacewater and ground water protection following closure and will not pose a 
current or future hazard to public health or safety; and: | 

(4) the secretary of environment:.has provided a written. determination in the fofm pre- 
scribed in Paragraph (2) of Subsection P. of Section. 7 of the Naw Mexico Mining Act [69-36-7 
NMSA 1978], 

C. An approval granted pursuant to.this section may be bas a or auspenied By sper of the 
director for violation of a provision of the approved closeout plan or permit for the existing mining 
operation, an approval condition,-a regulation of the commission or a provision of the New Mexico 
Mining Act. [69-36-1 to 69-36-20 NMSA 1978]. niva-d rj 


History: Laws 1993, ch. 315, § 11. Cross references. — For regulation of lands affected 


by coal surface mining, see Chapter 69, Article 254 NMSA 
1978. 


69-36-12. New mining operations; mining operation permit required. 


A. After the effective date of the New Mexico Mining Act, except as provided in Section 5 [69- 
36-5 NMSA 1978] of that act, no person shall conduct a new mining operation without a permit 
issued by the director. Applications for permits for new mining operations operating pursuant to 
Section 5 of the New Mexico Mining Act shall be received by the director. by, December) 31,:1995. 
The director may grant one extension for the submission of a permit application for a new min- 
ing operation for six months for good cause shown. Prior to receiving a'permit for a new mining 
operation, an applicant shall submit an application that complies with the New Mexico Mining Act 
[69-36-1 to 69-36-20 NMSA 1978] and regulation ofthe commission, pas araer a i a minimum, one 
year of baseline data as required by regulation. 

B. The director shall issue the permit for a new sii operation if the director finds that: 

(1). the permit application is complete; 

(2): the permit application fee has been paid and the finidicial assurance is i edlee dete and 
has been provided; 

(3) reclamation in accordance with the proposed reclamation plan is economically and 
technically feasible; 

(4) the mining operation is designed to meet without perpetual care all applicable enyiron- 
mental requirements imposed by the New Mexico Mining Act and regulations adopted pursuant to 
that act and other laws following closure; and. , 

(5) the applicant, the operator or owner or any persons or entities directly controlled by the 
applicant, operator, owner or any persons or. entities that directly control the applicant, operator or 
owner: - ) , id te 8 
(a) are not currently.in violation of the terms of another permit issued. by, the divi- 
sion or in violation of any substantial environmental, law or substantive environmental regulation 
at a mining operation in the United States, which violation isi unabated and is not the subject of 
appeal, and have not forfeited or had forfeited financial assurance required for any mining, recla- 
mation or exploration permit in the United States; provided that a violation that occurred prior 


F 
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to the initiation of a legal relationship between the permit applicant and the violator shall not be 
considered for purposes of this paragraph; and 
(b) have not'demonstrated a pattern of willful violations of the New Mexico Mining 

Act or other New Mexico environmental statutes; provided that a violation that occurred prior to 
the initiation of a legal relationship between the ‘permit applicant and the violator shall not be 
considered for purposes of this paragraph. 

C. The permit for a new mining operation may be revoked or suspended by over of the director 
for violation of its terms or conditions, a regulation of oi commission or a provision of the New 
Mexico Mining Act: 


History: Laws 1993, ch, 315, § 12. Compiler's notes. — The effective date of the New 
Cross references, — For regulation of Lasidla affected Mexico Mining Act, was the effective date of Laws 1993, 
by coal surface mining, see Chapter 69, Article 25A NMSA ch. 815, which was June 18, 1993. 
1978. ; 


69-36-13. Exploration permit. 


A. After December 31, 1994, a person shall not engage in . exploration operations in New Mexico 
without first obtaining a permit to conduct exploration from the director. In order to be approved 
by December 31, 1994, the application for a permit to conduct exploration shall be submitted by 
September 1, 1994. A permit to conduct exploration shall not be issued for a period of more than 
one year from the date of issue and is renewable from year to year upon application. An applica- 
tion for renewal of a permit to conduct exploration shall be filed within thirty days preceding the 
expiration of the current permit. A permit to conduct exploration shall not be renewed if the appli- 
cant for renewal i is in violation of any provision of the New Mexico Mining Act [69-36- 1 to 69-36-20 
NMSA 1978]. 

B. A person shall not be issued a permit to conduct exploration if that person's ‘failure to com- 
ply with the provisions of the New Mexico Mining Act, the regulations adopted pursuant to that 
act or a permit issued under that act has resulted in the forfeiture of financial assurance. 

C. An applicant for a permit to conduct exploration shall not be issued a permit to conduct 
exploration until he: 

(1) pays a permit fee for exploration; 

(2) agrees to reclaim any surface area damaged by the applicant during exploration opera- 
tions in accordance with a reclamation plan submitted to and approved by the director; and 

(3) certifies that he is not in violation of any other obligation under the New Mexico Mining 
Act or the regulations adopted pursuant to that act. 

D. The application for a permit to conduct exploration shall include an exploration map in suf- 
ficient detail to locate the area to be explored and to.determine whether environmental problems 
would be encountered. The commission shall establish regulations to determine the precise nature 
of and requirements for the exploration map. The application shall state what type of exploration 
and excavation techniques will be employed in disturbing the land during exploration operations. 

E. Prior to the issuance of a permit to conduct exploration, the applicant shall provide to the 
division financial assurance in a form and amount as determined by the director pursuant to 
Section 7 [69-36-7 NMSA 1978] of the New Mexico Mining Act. The financial assurance shall be 
released only in accordance with the provisions of that act. 

F. In the event that the holder of a permit to conduct exploration desires to mine the permit 
area to conduct exploration and he has fulfilled all of the requirements for a permit for new mining 
operations, the director shall allow postponement of the reclamation of the acreage explored if that 
acreage is incorporated into the complete reclamation plan submitted with the application for a 
permit fora new mining operation. Land affected by exploration or excavation under a permit for 
exploration and not covered by the reclamation plan’shall be reclaimed in a manner acceptable to 
the director within two years after the ae eEReon of exploration or abandonment of the site. 


Siateares Laws 1998, ch. 316, § 13. ) ' Cross references. — For regulation of lands affected 
by coal surface mining, see Chapter 69, Article 25A NMSA 
1978. 
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69-36-14. Citizens suits. 


A. A person having an interest that is or may be adversely affected may commence a civil ac- 
tion on his own behalf to compel compliance with the New Mexico Mining Act [69-36-1 to 69-36-20 
NMSA 1978]. Such action may be brought against: 

(1) the department of environment, the energy, minerals and painizal resources depart- 
ment or the commission alleging a violation of the New Mexico Mining Act or of a rule, regulation, 
order or permit issued pursuant to that act; 

(2) a person who is alleged to be in violation of a nT one od order or nomi iasnad 
pursuant to the New Mexico Mining Act; or 

(3) the department of environment, the energy, minerals and natural resources depart- 
ment or the commission alleging a failure to perform any nondiscretionary act or duty required 
by the New Mexico Mining Act; provided, however, that no action pursuant to this section shall 
be commenced if the department of environment, the energy, minerals and natural resources de- 
partment or the commission has commenced and is diligently prosecuting a civil action in a court 
of this state or an administrative enforcement proceeding to require compliance with that act. 
In an administrative or court action commenced by the department of environment, the energy, 
minerals and natural resources department or the commission, a person whose interest may be 
adversely affected and who has provided notice pursuant to Subsection B of this section prior to 
the initiation of the action may’intervene as a matter of right. 

B. No action shall be commenced pursuant to this section prior to sixty days after the plain- 
tiff has given written notice to the department of environment, the energy, minerals and natural 
resources department, the commission, the attorney general and the alleged violator of the New 
Mexico Mining Act; provided, however, when the violation or order complained of constitutes an 
immediate threat to the health or safety of the plaintiff or would immediately and irreversibly im- 
pair a legal interest of the plaintiff, an action pursuant to this section may be brought immediately 
after notification of the proper parties. 

C. Except as otherwise provided herein, suits against the department of environment, the en- 
ergy, minerals and natural resources department or the commission shall be brought in the dis- 
trict court of Santa Fe county. Suits only against one or more owners or operators of one or more 
mining operations shall be brought in the district court where one of the mining operations is 
located. If an action is brought against the department of environment, the energy, minerals and 
natural resources department or the commission and the owner or operator of a mining operation, 
such owner or operator may apply for a change of venue to the judicial district in which the mining 
operation is located. If not already a party, an owner or operator may intervene, upon a showing 
that the action relates primarily to a dispute regarding the single mining operation and apply for 
such a change of venue. The district court shall grant a change of venue upon a showing that the 
action relates primarily to a dispute regarding the subject single mining operation and a show- 
ing that a forum non conveniens analysis suggests that the location of the mining operation is a 
superior venue. 

D. In an action brought pursuant to this section, the department of environment, the energy, 
minerals and natural resources department or the commission, if not a party, may intervene. 

E. The court, in issuing a final order in an action brought pursuant to this section, may award 
costs of litigation, including attorney and expert witness fees, to a party whenever the court deter- 
mines such award is appropriate. The court may, if a temporary injunction or preliminary injunc- 
tion is sought, require the filing of a bond or equivalent security in accordance with the rules of 
civil procedure. 


History: Laws 1993, ch. 315, § 14; 1997, ch. 88, § 3. under 69-36-15 NMSA 1978 before proceeding with a 

The 1997 amendment, June 20, 1997, in Subsection A, "citizen suit” under this section. Pueblo of Picuris v. N.M. 

substituted "duty required by" for "duty under" in the first Energy, Minerals & Natural Res. Dep't, 2001-NMCA-084, 

sentence in Paragraph (3); rewrote Subsection C; and, in 181 N.M. 166, 33 P.3d 916, cert. denied, 181 N.M. 221, 34 

Subsection E, substituted "attorney" for "attorneys". P.3d 610 (2002), 

Am, Jur. 2d, A.L.R. and C.J.S, references. — Re- 

ANNOTATIONS quirement that there be continuing violation to maintain 

Administrative review. — A challenge to the issu- citizen suit under federal environmental protection stat- 
ance of a permit must pursue an administrative review utes - post-Gwaltney cases, 158 A.L.R. Fed. 519. 
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69-36-15. Administrative review. 


A. Any order, penalty assessment or issuance or denial of a permit by the director pursuant to 
the New Mexico Mining Act [69-36-1 to 69-36-20 NMSA 1978] shall become final unless a person 
who is or may be adversely affected by the order, penalty assessment or issuance or denial of a per- 
mit files, within sixty days from the date of notice of the order, penalty assessment or issuance or 
denial of a permit, a written petition to the commission for review of the order, penalty assessment 
or issuance or denial of a permit by the director. 

B. ‘The commission shall set a hearing no sooner than thirty days and no later than sixty days 
from the date of receipt of the petition. 

C. . Evidence in support of, or to challenge, the asetton! of the director shall be heard by the com- 
mission or by a hearing officer appointed by the commission. 

D. A verbatim record of the hearing shall be made and preserved by the commission or the 
hearing officer. 

E. Arecommendation based on the record shall be made by the hearing officer and presented to 
the commission. The commission shall issue findings of fact and a final decision in the proceedings. 

F, The chairman of the commission may issue subpoenas to compel attendance of witnesses 
and for documents relevant to the action to be heard before the commission. The Rules of Civil 
Procedure for the District Courts shall govern discovery procedures in commission hearings. 


History: Laws 1993, ch. 315, § 15. under this section before proceeding with a "citizen suit" 
under 69-36-14 NMSA 1978, Pueblo of Picuris v, N.M. En- 

ANNOTATIONS ergy, Minerals & Natural Res, Dep't, 2001-NMCA-084, 131 

Administrative review. — A challenge to the issu- N.M, 166, 33 P.3d 916, cert. denied, 131 N.M, 221, 34 P.3d 


ance of a permit must pursue an administrative review 610 (2002), 


69-36-16. Judicial review. 


A. A person who is or may be affected by a rule of the commission may appeal the action of the 
commission by filing a notice of appeal with the court of appeals within thirty days from the fil- 
ing date of the rule with the state records center. All appeals of rules shall be taken on the record 
made at the public hearing on the rule. 

B. A party, intervenor or any other person upon a showing of good cause for not appearing 
at the public hearing on a rule may appeal a decision of the commission adopting, amending or 
repealing the rule by filing a written notice of appeal with the court of appeals within forty-five 
days after entry of the commission's decision. Copies of the notice of appeal shall be served at the 
time of filing, either personally or by certified mail, upon all parties to the ergs before the 
commission. 

C. A person who is or may be affected by a final action of the commission rae than a rule may 
appeal the action of the commission by filing a notice of appeal Mead the district court pursuant to 
the provisions ue Section 39-3-1:1 NMSA 1978. 


History: Laws 1993, ch. 315, § 16; 1998, ch. 55, § 84; ANNOTATIONS 
1999, ch. 265, § 86. 4 
Cross references. — For procedures governing ad- Authority of court of appeals. — Even though the 


4 trict t, Rule 1-074 commission had taken ‘no action against miners under the 
cruel sae Bre cleabe poe Wiarc kc ee acc Ee challenged regulations, the court of appeals had the power 


For scope of review of the district court, see Zamora and authority to review the regulations. Old Abe Co. v. 
v. Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 N.M, Mining Comm'n, 1995-NMCA-134, 121 N.M. 83, 908 


(1995) ‘ ; P.2d 776, 120 N.M. 828, 907 P.2d 1009. 
The 1999 amendment, effective July 1, 1999, sub- The court of appeals, was without authority to review 
: " ‘ 361.1" " : -BA-1" i the constitutionality of the New Mexico Mining Act (69- 
ailloted CP Eeiae G9701b Ab Epa Reaction: WaBaslianSub 36-1 to 69-36-20 NMSA 1978) in the case of an appeal 
The 1998 amendment, effective September 1, 1998, challenging regulations on their face. Old Abe Co. v. N.M. 


Mining Comm'n, 1995-NMCA-134, 121 N.M. 83, 908 P.2d 
776, 120 N.M. 828, 907 P.2d.1009. 

Discretion of commission. — New Mexico mining 
commission acted within its discretion in ruling that the 
El Cajete mine was a new mining unit of the Las Conchas 


substituted "rule" for "regulation" and "rules" for "regu- 
lations" throughout the section; rewrote Subsection C; 
deleted former Subsections D through F relating to pro- 
cedures on appeal; and made minor stylistic changes 
throughout the section. 
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mine, rather than a new mining operation; the mines v. N.M, Mining:Comm'n, 2003-NMSC-005, 133 N.M. 97, 
were owned by the same mining company and were sub- 61 P.3d 806. 
stantially interrelated. Rio Grande Chapter of Sierra Club 


69- 36- 17. Civil penalties. 


A... Civil penalties may be assessed by the dinectors or the commission: for rae Mibieien of the New 
Mexico Mining Act [69-36-1 to 69-36-20 NMSA 1978], including a violation of a regulation of the 
commission, an order of the director, a permit condition and the order resulting from a hearing. 

B. Civil penalties assessed by the director or the commission shall. be imposed: pursuant to 
regulations adopted by the commission. Any penalty assessed shall not exceed ten thousand dol- 
lars ($10,000) per day of noncompliance for each violation. : 

C.,. Circumstances to be considered by the commission or the director in determining the amount 
of the penalty to be assessed shall be the seriousness of the violation, efforts to comply with the 
requirements of the New Mexico Mining Act, recent history of violations and other relevant factors 
as determined by the commission and regulations adopted by the commission. 

.D... Any penalty imposed. by the director may be appealed to the commission; and any order of 
the commission concerning a penalty may be appealed de novo to the diet fiat court within thirty 
days from issuance of the order imposing the penalty. 


History: Laws 1993, ch. 315, § 17, 


69-36-18. Criminal penalties. 


A. Any person who knowingly or willfully violates the New Mexico Mining Act, regulations 
adopted by the commission or a condition of a permit issued pursuant to the New Mexico Mining 
Act [69-36-1 to 69-36-20 NMSA 1978] or fails or refuses to comply with a final decision or order of 
the commission or the director is guilty of a misdemeanor and. is subject to a fine not to exceed.ten 
thousand dollars ($10,000) per day of violation or imprisonment of up to one year, or, both. 

B. Cases seeking criminal penalties shall be brought in the district court in Santa Fe. 

C. Circumstances to be considered by the district court in determining the sentence shall be 
the seriousness of the violation, the efforts taken, to comply with the requirements of the New 
Mexico Mining Act and the recent history of violations of the defendant. 


History: Laws 1998, ch. 315, § 18. 


69-36-19. Funds created. 


A. There is created within the state treasury the "mining act fund". All money received by the 
state from permit applicants, permit holders, the federal government, other state agencies or legis- 
lative appropriations shall be delivered to the state treasurer and deposited in the fund. Disburse- 
ments from the fund: shall: be made upon warrants drawn by the secretary of finance. and admin- 
istration pursuant to vouchers signed by the secretary of energy, minerals and natural resources. 
Money in the fund is appropriated to the energy, minerals and natural resources department to 
carry out the purposes of'the New Mexico Mining Act. Any unexpended or unencumbered balance 
remaining in the mining act fund at the end of a fiscal year shall not revert to the general fund but 
shall remain and accrue to the benefit of the mining act fund. 

B. There is created within the state treasury the "inactive or abandoned, non-coal mine recla- 
mation fund". All ‘money received from administrative or court-imposed penalties shall be deliv- 
ered to the state treasurer and deposited in.the fund. Disbursements from the fund shall be made 
upon warrants drawn by the secretary of finance and administration pursuant to vouchers, signed 
by the secretary of energy, minerals and natural resources. Money in the fund is appropriated to 
the energy, minerals and natural resources department to conduct reclamation activities on aban- 
doned or inactive non-coal mining areas. Any unexpended or unencumbered balance remaining 
in the inactive or abandoned non-coal mine reclamation fund at the end of a fiscal year shall not 
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revert to the general fund but shall remain and accrue to the benefit of the inactive or abandoned 
non-coal mine reclamation fund. 

C. There is created within the state treasury a nonreverting fund to be known as the "min- 
ing act forfeiture fund". All money received by the division from forfeitures of financial assurance 
as required by rules adopted pursuant to the New Mexico Mining Act shall be paid to the state 
treasurer for credit to the mining act forfeiture fund for the sole benefit of the specific reclama- 
tion project or closeout plan, or portion thereof, to which the forfeited financial assurance applies. 
Upon the forfeiture of some or all of the financial assurance attributable to a specific reclamation 
project or closeout plan, the director shall determine whether such reclamation project or closeout 
plan will exceed a duration of five years from the date of the forfeiture. Each amount credited to 
the mining act forfeiture fund for a reclamation project or closeout plan that exceeds five years 
pursuant to the director's determination shall be held in a separate account of the mining act for- 
feiture fund for the sole benefit of that reclamation project or closeout plan and may be invested 
by the state investment council with the advice of an independent investment advisor hired by 
the energy, minerals and natural resources department. Income from the mining act forfeiture 
fund shall be credited to the fund; provided that the income attributable to each source of forfeited 
financial assurance may be used only for the benefit of the specific reclamation project or closure 
plan, or portions thereof, to which the forfeited financial assurance applies. Disbursements from 
the mining act forfeiture fund shall be made upon warrants drawn by the secretary of finance 
and administration pursuant to vouchers signed by the secretary of energy, minerals and natural 
resources. Money in the mining act forfeiture fund is appropriated to the energy, minerals and 
natural resources department to complete, as provided by rules adopted pursuant to the New 
Mexico Mining Act, the approved reclamation projects or closeout plans, or portions thereof, on a 
permit area, affected area or increment to which the forfeited financial assurance applies and for 
which the reclamation project or closeout plan is necessary to mitigate an endangerment of life 
and property or constitutes a hazard to the public health and safety. Any funds remaining after a 
reclamation project or closeout plan is completed shall be returned to the appropriate person as 
provided by the rules adopted pursuant to the New Mexico Mining Act. Nothing in this subsection 
shall require the forfeiture and transfer of funds held in a trust established for the benefit of the 
state of New Mexico and approved by the director in accordance with rules adopted pursuant to 
the New Mexico Mining Act. 


History: Laws 1998, ch. 315, § 19; 2021, ch. 14, § 1. 1978), or other state laws prohibit the transfer of funds 
The 2021 amendment, effective July 1, 2021, created derived from fees imposed by the commission to the de- 
the mining act forfeiture fund; and added Subsection C. partment of game and fish to assist in implementing the 
Mining Act. N.M. Mining Ass'n v. N.M. Mining Comm'n, 

ANNOTATIONS 1996-NMCA-098, 122 N.M. 332, 924 P.2d 741, 


Transfer of funds. — Nothing in the Mining Act, 
the Wildlife Conservation Act. (17-2-37 to 17-2-46 NMSA 


69-36-20. Remedy. 


Nothing in the New Mexico Mining Act [69-36-1 to 69-36-20 NMSA 1978] shall limit any right 
that any person or class of persons may have pursuant to any statute or common law to seek en- 
forcement of the New Mexico Mining Act and the regulations adopted pursuant to that act, or to 
seek any other relief. 


History: Laws 1998, ch. 315, § 20. 
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CHAPTER 70 
Oil and Gas 


Art. 


1, Assignments and ay teens 70-1-1 to.70-1-5 
- 2, Oil Conservation Commission; Division; Regulation of Wells, 70-2-1 to 70- 2-39 


3. Pipelines, 70-3-1 to 70-3-22 


3A. Gathering Line Land Acquisition, 70-3A-1 to 70-3A-7 
4. Liens on Wells and Pipelines, 70-4-1 to 70-4-15 
5. Liquefied and Compressed Gases, 70-5-1 to 70-5-23 
6. Underground Storage of Natural Gas, 70-6-1 to 70-6-8 
7. Statutory Unitization Act, 70-7-1 to 70-7-21 
8. Emergency Petroleum Products Supplies, Recompiled 


9. 
10. 
11, 
12. 
138. Produced Water, 70-13-1 to 70-13-5 


Petroleum Recovery Research Center, 70-9-1 to 70-9-4 

Oil and Gas Proceeds Payments, 70-10-1 to 70-10-6 

Office of Interstate Natural Gas Markets, 70-11-1 to 70-11-8 
Surface Owners Protection Act, '70-12-1 to 70-12- mp 


ARTICLE 1 


Assignments and Leases 


Sec, 

70-1-1.. Production of oil, gas or other minerals; assign- 
ments of royalties to. be recorded. 

70-1-2. Effect. of recording or failure to record, 

70-1-3. Forfeiture, of oil, gas or mineral lease; release from 
_ record. | 


Sec. 

70-1-4. Failure to execute release; action to obtain re- 
lease; damages; attachment, 

70-1- 5. Demand for release must precede action. 


70-1- 1. [Production of oil, gas or other minerals; assignments of 
royalties to be recorded.| 


That all assignments and other. instruments of transfer of royalties in the production of oil, gas 
or other minerals on any lands in this state, including lands operated under lease or contract from 
the United States and from the state of New Mexico, shall be recorded in the office of the county 
clerk of the county where the lands are situated. 


History: Laws 1927, ch. 76, § 1; C.S. 1929, § 97-501; 
1941 Comp., § 69-101; 1953 Comp., § 65-2-1, 

Cross references. — - For recording deeds, see 14-9-1 
NMSA 1978. 

For recording contracts relating to oil and gas rights in 
state lands, see 19-10-33 NMSA 1978. 


ANNOTATIONS 


Interpretation of ambiguous assignment. 
Where, in dispute over the meaning of an ambiguous 
conveyance of interests in oil wells in a well spacing unit, 
the assignor claimed.that the conveyance was a wellbore 
assignment of only one well in the unit.and the assignee 
claimed that the conveyance was a conveyance of all of the 
assignor's operating interest .in the unit which consisted 
of two wells; the first version of the conveyance, which was 
prepared by the assignee, conveyed all of the assignor's op- 
erating rights in the unit to the assignor; a second convey- 
ance, which the parties signed and which was ambiguous, 


983 


was prepared by the assignor with the intent to convey 
only the wellbore of one well to the assignee; the assignor 
did not inform the assignee that the assignor intended 
to convey only the wellbore of one well; the assignor was 
not aware that there was more than one well in the unit; 
and wellbore assignments were uncommon, because the 
assignor was aware of the assignee’ s intent, but the as- 
signee was not aware of the assignor's intent, the district 
court's finding of fact that the conveyance conveyed all of 
the assignor's operating interest in the two wells in the 
unit was supported by substantial evidence. Chisos, Ltd. 
v. JKM Energy, LLC, 2011-NMCA-026, 150 N.M. 315, 258 
P.3d 1107, 

Substantial evidence of bad faith. — Where plaintiff 
and defendant disputed the ownership of a fifty percent 
interest in an oil well that was subject to a joint operating 
agreement; the agreement provided a procedure for par- 
ties to elect to participate in the reworking of the well and 
required thirty-days' notice of operations on the property; 
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70-1-1 


when plaintiff received notice from the state that the well 
had shown no production for a year, plaintiff determined 
to rework the well to bring it back into production; when 
defendant claimed that plaintiff was trespassing on de- 


fendant's well, plaintiff obtained a limited term assign- 


ment from the other fifty per cent owner in the well to con- 
tinue reworking the well; for two months, plaintiff did not 
give defendant notice of the operation; plaintiff sent an 
election letter to defendant which gave defendant forty- 
eight hours to commit $176,000 or elect not to participate 
in the reworking of the well; the forty-eight hour deadline 
was based on a provision of the joint operating agreement 
that allowed a reduced deadline if a drilling rig was on the 
property; plaintiff claimed that a "drilling/workover" rig 
was on the property; and plaintiff knew that the rig was 
not a drilling rig, substantial evidence supported the dis- 
trict court's finding that plaintiff acted in bad faith. Chi- 


OIL AND GAS 


sos, Ltd. v. JKM Energy, LLC, 2011-NMCA-026, 150 N.M. ° 


315, 258 P.3d 1107. 

Commencement clauses in the context of oil and 
gas lease agreements construed. — Unless the parties 
include language in their contract indicating otherwise, to 
prove than an operator has actually commenced drilling 
operations, actual drilling is conclusive proof, but.is not 
necessary, obtaining a permit is not essential, activities 
such as leveling the well location, digging a slush pit, or 
other good-faith commitment of resources at the drilling 
site will suffice as evidence of the parties' present intent 
to diligently carry on drilling activities until completion, 
and the off-site commitment of resources, such as entering 
into an enforceable drilling contract requiring the diligent 
completion of the well, will also suffice as evidence that 
the operator actually commenced drilling operations. En- 
duro Operating LLC v. Echo Prod., Inc., 2018-NMSC-016, 
rev'g 2017-NMCA-018, 388 P.3d 990. 

Interpretation of a commencement clause pro- 
vision in a joint operating agreement for develop- 
ment of an oil well. — Where the parties entered into 
a joint operating agreement (JOA) for development of an 
oil and gas property, requiring that a party to the JOA 
who desired to drill an oil well provide written notice of 
its proposed operation to the other JOA parties, giving the 
parties an opportunity to become consent parties that are 
able to participate in the drilling operation, and requiring 
that the party providing notice commence drilling within 
120 days, or if that party does not commence the proposed 
operation within 120 days but still desires to conduct the 
operation, then the party wishing to proceed must ‘re- 
propose the operation to the non-consenting parties as if 
no prior proposal had been made, and where defendant 
issued a proposal to drill a well, to which plaintiff's pre- 
decessor in interest elected to not participate, and where 
defendant surveyed and staked the well site, entered into 
a contract for drilling services, prepared and submitted a 
drilling permit, consulted with a geologist regarding the 
design of the well, and obtained a commitment for frack- 
ing services, and where plaintiff, a non-consent party, filed 
suit, asserting that defendant failed to commence drilling 
operations and was therefore required to resubmit the 
proposal, thereby providing plaintiff an opportunity to 
consent to defendant's proposal and receive proceeds from 
the well, summary judgment was improper because if de- 
fendant entered into a binding drilling contract before the 
120-day deadline, defendant would have commenced drill- 
ing operations as a matter of law, but whether defendant 
entered into a binding contract before the 120-day dead- 
line was a genuine issue of material fact, and summary 
judgment should not be granted if there is a genuine issue 
of material fact in dispute, Enduro Operating LLC v. Echo 
Prod., Inc,, 2018-NMSC-016, rev'g 2017-NMCA- 018, 388 
P.3d 990. 
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' Interpretation of a non-consent provision in a 
joint operating agreement for development of an 
oil well. — Where defendant entered into a joint operat- 
ing agreement (JOA) with a number of parties, including 
plaintiff, for development of an oil and gas property, requir- 
ing that a party to the JOA who desired to drill an oil well 
provide written notice of its proposed operation to the other 
JOA parties, giving the parties an opportunity to become 
consent parties that are able to participate in the drilling 
operation, and requiring that the party providing notice 
commence drilling within 120 days, and where defendant 
issued a proposal to drill a well, but did not take any on- 
site action other than conducting surveys and staking the 
site, and where plaintiff, a non-consent party, filed suit, as- 
serting that defendant failed to commence operations and 
was therefore required to resubmit the proposal, thereby 
providing plaintiff an opportunity to consent to defendant's 


‘proposal and receive proceeds from the well, the district 


court erred in granting defendant's motion for summary 
judgment, because the lack of any on-site activity during 
the 120-day period did not, as a matter of law, constitute 
commencement sufficient to satisfy a commencement 
clause in a JOA. Enduro Operating LLC v. Echo Produc- 
tion, Inc,, 2017-NMCA-018, cert, granted. 

Constructive notice of prior assignment of federal 
leases. — Plaintiff was an innocent purchaser for value, 
under 14-9-1 to 14-9-3 NMSA 1978, of oil and gas lease in- 
terests since the records at federal land office did not con- 
stitute constructive notice to purchaser of a prior assign- 
ment; rather, to constitute such notice, this section requires 
assignments of interests and royalties in federal oil and gas 
leases to be recorded in the appropriate county clerk's of- 
fice, Bolack v. Underwood, 340 F.2d 816 (10th Cir. 1965). 

Severance of mineral estate from surface prop- 
erty. — A grant or reservation of underlying oil and gas, 
or royalty rights therein, is a grant or reservation of real 
property that may be severed from the surface. Such sev- 
erance may be effected by a conveyance of mineral estate, 
or by a reservation or exception of the mineral estate, or 
by a conveyance, reservation or exception of the surface 
estate, or it may be accomplished by judgment. Johnson v. 
Gray, 1966-NMSC-020, 75 N.M. 726, 410 P.2d 948. 

A conveyance or reservation of a fractional interest in 
the minerals by the owner of a fee simple estate will only 
effect a severance of the fractional interest so conveyed or 
reserved, Johnson v. Gray, 1966-NMSC-020, 75 N.M. 726, 
410 P.2d 948. 

Recording of assignment of oil or gas lease is nec- 
essary under New: Mexico law. in order to be effective 
against subsequent assignees or purchasers, 1980 Op, 
Att'y Gen, No. 80-12. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 38 Am. 
Jur, 2d Gas and Oil § 19; 583A Am. Jur. 2d Mines and Min- 
erals § 197, 

‘What constitutes oil or gas "royalty" "royalties" 
within language of conveyance, exception, Pees bas de- 
vice or assignment, 4 A.L.R.2d 492, 

Necessity that mortgage covering oil and gas lease be 
recorded as real estate mortgage, and/or filed or recorded 
as chattel mortgage, 34 A.L.R.2d 902. 

Production on one tract as extending term on other 
tract, where one mineral deed conveys oil or gas in 
separate tracts for as long as oil or gas is produced, 9 
A.L.R.4th 1121. 

Meaning of, and proper method for determining market 
value or market price in oil and gas lease requiring roy- 
alty to be paid on standard measured by such terms, 10 
A.L.R.4th 732. 

Oil and gas royalty as real or personal property, 56 
A.L.R.4th 539. 

58 C.J.S. Mines and Minerals §§ 193, 221. 
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70-1-2 ASSIGNMENTS AND LEASES 70-1-4 


70-1-2. [Effect of recording or failure to record. | 


Such records shall be notice to all persons of the existence and contents of such assignments and 
other instruments so recorded from the time of filing the same for record, and no assignment or 
other instrument of transfer affecting the title to such royalties not recorded as herein provided 
shall affect the title or right to such royalties of any purchaser or transferee in good faith, without 
knowledge of the existence of such unrecorded instrument. 


History: Laws 1927, ch. 76, § 2; C.S. 1929, § 97-502; 
1941 Comp., § 69-102; 1953 Comp., § 65-2-2. 


ANNOTATIONS 


Constructive notice of prior assignment of fed- 
eral leases. — Plaintiff was an innocent purchaser for 
value, under 14-9-1 to 14-9-3 NMSA 1978, of oil and gas 
lease interests since the records. at, federal land. office 


did not constitute constructive notice to purchaser of a 
prior assignment; rather, to constitute such notice, 70-1-1 
NMSA 1978 et seq., requires assignments of interests and 
royalties in federal oil and gas leases to be recorded in 
the appropriate county clerk's office. Bolack v. Underwood, 
340 F.2d 816 (10th Cir. 1965). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur. 2d Gas and Oil § 20. 


70-1-3. [Forfeiture of oil, gas or mineral lease; release from record.| 


Whenever any oil, gas or other mineral lease heretofore or hereafter executed shall become for- 
feited, it shall be the duty of the lessee, his, or its heirs, executors, administrators, successors or 
assigns, within thirty days from the date this act [70-1-3 to 70-1-5 NMSA 1978] shall take effect, if 
the forfeiture occurred prior thereto, and within thirty days from the date of the forfeiture of any 
and all other leases, to have such lease released from record in the county where the leased land is 


situated, without cost to the owner thereof. 


History: Laws 1925, ch. 118, § 1; C.S. 1929, § 97-301; 
1941 Comp., § 69-103; 1953 Comp,, § 65-2-3. 


ANNOTATIONS 


Proof of substantial damage from undrilled tract. 
— Irrespective of standard of duty which should be im- 
posed upon lessee of two oil and gas leaseholds when he 
has drilled one leasehold, or which remedies are avail- 
able to the lessor, there must first be proof of substan- 
tial drainage from undrilled tract, and where there was 
substantial evidence to support trial court's finding that 
little or no drainage had occurred, that finding would 
not be overturned on appeal, Cone v. Amoco Prod. Co., 
1975-NMSC-007, 87 N.M. 294, 532 P.2d 590. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur, 2d Gas and Oil § 212; 583A Am, Jur, 2d Mines and Min- 
erals §§ 226, 228. 

Surrender clause as affecting validity of oil or gas lease, 
3 A.L.R. 378. 


Commencement of development within fixed term as 
extending term of oil and gas lease, 67 A.L.R. 526. 

Acceptance of rents or royalties under oil and gas lease 
as waiver of forfeiture for breach of covenant or condition 
regarding drilling of wells, 80 A.L.R. 461. 

Lessor's acceptance of royalty under. gas and oil lease 
after lease has expired as precluding him from insisting 
upon expiration, 113 A.L.R. 396. 

Mistake, accident, inadvertence, etc., as ground for re- 
lief from termination or forfeiture of oil and gas lease for 
failure to complete well or commence drilling, 5 A.L.R.2d 
993, 

Relief against forfeiture of lease for nonpayment of rent, 
31 A.L.R.2d 321. 

Rights of parties to oil and gas lease or royalty deed af- 
ter expiration of fixed term where production temporarily 
ceases, 100 A.L.R.2d 885. 

Gas and oil lease force majeure provisions: construction 
and effect, 46 A.L.R.4th 976. 

58 C.J.S. Mines and Minerals §§ 173, 184, 205. 


70-1-4. [Failure to execute release; action to obtain release; damages; 
attachment.] 


Should the owner of such lease neglect or refuse to execute a release as provided by this act 
[70-1-3 to 70-1-5 NMSA 1978], then the owner of the leased premises may sue in any court of 
competent jurisdiction to obtain such release, and he may also recover in such action of the lessee, 
his, or its heirs, executors, administrators, successors or assigns, the sum of one hundred dollars 
($100.00) as damages, and all costs, together with a reasonable attorney's fee for preparing and 
prosecuting the suit, and he may also recover any additional damages that the evidence in the 
case will warrant. In all such actions, writs of attachment may issue as in other cases. 


History: Laws 1925, ch. 118, § 2; C.S. 1929, § 97-302; 
1941 Comp., § 69-104; 1953 Comp., § 65-2-4. 


Cross references. — For attachment, see 42-9-1 
NMSA 1978. 
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70-1-5 


OIL AND GAS 


70-2-1 


70-1-5. [Demand for release must precede action. |]: 


At least: twenty days before bringing the action provided for in this act [70-1-3 to 70-1-5 NMSA 
1978], the owner of the leased land, either by:himself or by his agent or attorney, shall demand of 
the holder of the lease (if such demand by ordinary diligence can be made in this state) that said 
lease be released of record. Such demand may be either written or oral. When written, a letter- 
press or carbon or written copy thereof, when shown tobe’ such, whol be used as evidence’ in any 


court with the same force and effect as the original. 


History: Laws 1925, ch. 118, § 3; C.S. 1999, § 97-303; 
1941 Comp,, § 69-105; 1953 Comp., § 65-2-5, 


ARTICLE 2 


Oil Coneereniion Commnaiane Teid: 
Regulation of Wells _ 


Sec. 

70-2-1. 
70-2-2, 
70-2-3. 
70-2-4., 


Short title. 

Waste prohibited, 

Waste; definitions. i 

Oil conservation commission; members; term; wd 
ficers; quorum; power to administer oaths. 

Oil conservation division; director; ‘state’ petro- 
leum engineer. 

Commission's and division's powers and duties, 

Rules of procedure in hearings; manner of giving 
notice; record of rules, regulations and or- 
ders. 

Subpoena power; immunity of natural persons 
required to testify, 

Failure or refusal to comply with subpdena; re- 
fusal to testify; body attachment; con- 
tempt. 

70-2-10. Perjury; punishment, 

70-2-11. Power of commission and division to ShiVent 

waste and protect correlative rights. =’ 

70-2-12. Enumeration of powers, ai 

70-2-12.1. Disposition of produced water; no permit re- 

quired, 

70-2-12.2. Adoption of rules; appeals. 

70-2-13, Additional powers of commission or: division; 
hearings before examiner; hearings de 

novo, 

. Requirement for financial assurance. 

. Allocation of allowable production among fields 
when division limits total amount of pro- 
duction, 


70-2-5, 


70-2-6. 
70-2-7, 


70-2-8. 
70-2-9, 


70-2-16, 
pool, 

70-2-17, 
pooling; spacing. 

Spacing or proration unit with divided mineral 
ownership. 

Common purchasers; Veiner! in emit! 
ing prohibited, 

Repealed. 

Purchase, sale or handling. of excess oil; SA 
gas or products prohibited. 


70-2-18, 
70-2-19. 


70-2-20, 
70=2-21, 


70-2-1. Short title. 


Allocation of allowable production in field or 


Equitable allocation of allowable praductian: 


» *70-2-24, 


70-2-22, 


Sec. dies 
Rules and regulations to effectuate prohibitions 
’ against purchase or handling of excess oil 
or natural gas; penalties. 

Hearings on rules, regulations and orders; no- 
tice; emergency rules. 

Reports of governmental departments or agen- 
cies as to market demand to be deemed 
prima facie correct. 

Rehearings; appeals. 

Review of oil conservation commission decision; 
appeals. 

Temporary restraining order or scfuctiod [in- 
junction]; grounds; hearing; bond. 

Actions for violations. 

Actions for damages; iontiaibaies vot actions for 
injunctions by private parties. 

Violation of court order grounds for appoint- 

ment of receiver. 

70-2-31, Violations of the Oil and Gas Act; penalties. 

70-2-31.1.° Reporting requirement: 

70-2-32. Seizure‘and sale of illegal.oil or gas:or products; 


70-2-28, 


70-2-25, 
70-2-26. 


70-2-27, 


70-2-28, 
70-2-29, 


70-2-30, 


procedure. 

70-2-33. Definitions. 

70-2-34,. Regulation, conservation and prevention of 

yf waste of carbon dioxide, helium and other 

non-hydrocarbon gases. 

70-2-35. Legal representation before the federal energy 
regulatory commission. 

70-2-36. Removing or altering marks of identification; 


penalty. 

70-2-36.1. Repealed. 

70-2-37, Oil and gas reclamation fund created; disposi- 
tion of fund. 

Oil and gas reclamation fund administered; 
plugging wells on federal land; right of in- 
demnification; annual report; contractors 
selling equipment for salvage. 


70-2-38, 


70- 2- 39. Fees; appropriation. 


Chapter 70, Article 2 NMSA 1978 may be cited as the "Oil and Gas Act". 
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History: 1953 Comp., § 65-3-1.1, enacted by Laws 
1977, ch. 237, § 1; 1989, ch. 130, § 13. 

The 1989 amendment, effective June 16, 1989, substi- 
tuted "Chapter 70, Article 2 NMSA 1978" for "Sections 65- 
3-1.1 through 65-38-31 and 65-3-35 and 65-3-36 NMSA 
1953". 


70-2-2, [Waste prohibited.] 


ANNOTATIONS 


Law reviews. — For article, " ‘New Mexican National- 
ism' and the Evolution of Energy Policy in New Mexico," 


see 17 Nat. Res, J. 283 (1977). 


‘The production or handling of crude petroleum oil or natural gas of any type or in any form, or 
the handling of products thereof, in such manner or under such conditions or in pie amounts as 
to constitute or result in waste is each hereby prohibited. 


History: Laws 1935, ch. 72, § 1; 1941 Comp., § 69- 
202; Laws 1949, ch. 168, § 1; 1953 Comp., § 65-3-2. 

Cross references. — For regulation and conservation 
of carbon dioxide gas, see 70-2-84 NMSA 1978. 


ANNOTATIONS 


Legislative intent. — Primary concern of oil and gas 


legislation is eliminating and preventing waste in the 
pool so far as it can practicably be done, and also the pro- 
tection of correlative rights of producers from the pool. 
El Paso Natural Gas Co, v. Oil Conservation Comm'n, 
1966-NMSC-092, 76 N.M. 268, 414 P.2d 496. 

Two fundamental powers and duties of commis- 
sion are prevention of waste and protection of correlative 
rights. Continental Oil Co. v, Oil Conservation Comm'n, 
1962-NMSC-062, 70 N.M., 310, 373 P.2d 809. 

Elements of property rights of natural gas own- 
ers. — The legislature has stated definitively the ele- 
ments contained in property rights of natural gas owners. 


Such right is not absolute or unconditional. It consists of — 


merely (1) an opportunity to produce, (2) only insofar as 
it is practicable to do so, (3) without waste, (4) a propor- 
tion, (5) insofar as it can be practically determined and 
obtained without waste, (6) of gas in the pool. Continental 
Oil Co. v. Oil Conservation Comm'n, 1962-NMSC-062, 70 
N.M. 310, 373 P.2d 809. 

Protection of correlative rights. — Although sub- 
servient to prevention of waste and perhaps to practicali- 
ties of the situation, the protection of correlative rights 
must depend upon the commission's findings as to the ex- 
tent and limitations of the right. This the commission is 
required to do under legislative mandate. Continental Oil 
Co. v. Oil Conservation Comm'n, 1962-NMSC-062, 70 N.M. 
310,373 P.2d 809. 

Keeping of false records actionable offense. — The 
Connally Hot Oil Act (15 U.S.C. § 715 et seq.) applies only 
to those states which have in effect proration statutes for 
the purpose of preventing waste of oil and gas resources, 
encouraging conservation of oil and gas deposits, etc., and 
New Mexico is among those states which has enacted a 


70-2-3. Waste; definitions. 


valid comprehensive oil conservation law; since Connally 
Act applies to this state, keeping of false records, though 
not in violation of any New Mexico proration order, consti- 
tutes an actionable offense under Connally Act. Humble 
Oil & Ref. Co. v. U.S., 198 F:2d 753 (10th Cir.),:cert. denied, 
344 US. 909, 73 S. Ct. 328, 97 L. Ed. 701 (1952). 

Forfeiture of lease denied. — Lessors of oil and gas 
lease could not declare balance of 40-acre tract (i.e., all ex- 
cept 10-acre tract a producing well was on) retained after 
selling interests without reservation in another undrilled 
40-acre area included in the original lease, as forfeited be- 
cause of lease provision that lessee was to drill or start 
to drill a second well or forfeit the lease, in view of order 
promulgated pursuant to this act which prevented drill- 
ing of second well on the retained 40-acre tract. Thompson 
v. Greer, 1951-NMSC-050, 55 N.M. 335, 233 P.2d 204. 

Law reviews. — For article, "Compulsory Pooling of 
Oil and Gas Interests in New. Mexico," see 3 Nat. Res. J. 
316 (1963), 

For article," 'New Mexican Nationalism' and the Evolu- 
tion of Energy Policy in New Mexico," see 17 Nat. Res. J. 
283 (1977). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 38 Am. 
Jur. 2d Gas and Oil §§ 157, 158. 

Constitutionality of statute limiting or controlling ex- 
ploitation or waste of oil and gas, 24 A.L.R. 307, 78 A.L.R. 
834. 

Constitutionality of statute or ordinance limiting pro- 
duction and preventing waste, 67 A.L.R. 1347, 99 A.L.R. 
1119. 

Constitutionality of statute regulating petroleum pro- 
duction, 86 A.L.R. 418. 

Construction, application, and effect of statutes regulat- 
ing production of oil or gas in a manner or under condi- 
tions constituting waste, 86 A.L.R. 431. 

Rights and remedies of owner or lessee of oil or gas land 
on mineral or royalty interest therein, in respect of waste 
of oil or gas through operations on other lands, 4 A.L.R.2d 
198. 

58 C.J.S. Mines and Minerals § 234. 


As used in this act the term "waste," in addition to its ordinary meaning, shall include: 


A. "underground waste" as those words are generally understood in the oil and gas business, 
and in any event to embrace the inefficient, excessive or improper, use or dissipation of the reser- 
voir energy, including gas energy and water drive, of any pool, and the locating, spacing, drilling, 
equipping, operating or producing, of any well or wells in a manner to reduce or tend to reduce the 
total quantity of crude petroleum oil or natural gas ultimately recovered from any pool, and the 
use of inefficient underground storage of natural gas; 

B. "surface waste" as those words are generally understood in the oil and gas business, and in 
any event to embrace the unnecessary or excessive surface loss or destruction without beneficial 
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use, however caused, of natural gas of any type or in any form or crude petroleum oil, or any prod- 
uct thereof, but including the loss or destruction, without beneficial use, resulting from evapora- 
tion, seepage, leakage or fire, especially such loss or destruction incident to or resulting from the 
manner of spacing, equipping, operating or producing, well or wells, or incident to or resulting 
from the use of inefficient storage or from the production of crude petroleum oil or natural gas in 
excess of the reasonable market demand; 

C. the production of crude petroleum oil in this state in excess of the reasonable market de- 
mand for such crude petroleum oil. Such excess production causes or results in waste which is pro- 
hibited by this act. The words "reasonable market demand," .as used herein with respect to crude 
petroleum oil, shall be construed to mean the demand for such crude petroleum oil for reasonable 
current requirements for current consumption and use within or:outside the state, together with 
the demand for such amounts as are reasonably necessary for building up or maintaining reason- 
able storage reserves of crude petroleum ny or the products thereof, or both such crude petroleum 
oil and products; — 

D.. the nonratable purchase or taking of crude petroleum oil in this state. Such nonratable tak- 
ing and purchasing causes or results in waste, as defined in the Subsections A, B, C of this section 
and causes waste by violating Section 12(a) [70-2-16A NMSA 1978] of this act; 

E, the production in this state of natural gas from any gas well or wells, or from any gas pool, 
in excess of the reasonable market demand from such source for natural gas of the type produced 
or in excess of the capacity of gas transportation facilities for such type of natural gas. The words 
"reasonable market demand," as used herein with respect to natural gas, shall be construed to 
mean the demand for natural gas for reasonable current requirements, for current consumption 
and for use within or outside the state, together with the demand for such amounts as are neces- 
sary for building up or maintaining reasonable storage reserves of natural gas or products thereof, 
or both such natural gas and products; 

F. drilling or producing operations for oil or gas within any area containing commercial depos- 
its of potash where such operations would have the effect unduly to reduce the total quantity of 
such commercial deposits of potash which may reasonably be recovered in commercial quantities 
or where such operations would interfere unduly with the orderly pele ithan development of such 
potash deposits. 


History: Laws 1935, ch. 72, § 2; 1941, ch. 166, § 1; if allowable production from the pool exceeds mar- 


1941 Comp., § 69-203; Laws 1949, ch. 168, § 2; 1953 ket demand, waste would result if the allowable is pro- 
Comp,., § 65-3-3; Laws 1965, ch. 58, § 1. duced. Continental Oil Co. v, Oil Conservation Comm'n, 
Compiler's notes. — The term "this act," referred to 1962-NMSC-062, 70 N:M. 310, 373 P.2d 809. 
in this section, means Laws 1935, ch. 72, §§ 1 to 24, which Change of allowable production to meet market 
appear as 70-2-2 to 70-2-4, 70-2-6 to 70-2-11, 70-2-15, 70- demand. — The enabling of. gas) purchasers to more 
2-16, 70-2-21 to 70-2-25, 70-2-27 to 70-2-380, and 70-2-33 nearly meet market demand is not an authorized statu- 
NMSA 1978. tory basis upon which a change of allowable production 
Cross references. — For definitions, see 70-2-33 may be placed. Continental Oil Co. v. Oil Conservation 
NMSA 1978. Comm'n, 1962-NMSC-062, 70 N.M.310, 373:P.2d 809. . 
mathe Law reviews. — For article, "Compulsory Pooling of 
ANNOTATIONS Oil and Gas Interests in New Mexico," see 3 Nat. Res. J. 
Allowable production not to exceed market de- 316 (1963). i , ‘ 
mand. — When 70-2-16C. and 70-2-19E NMSA. 1978 _ For article, " ‘New Mexican Nationalism’ and the Evolu- 
are read together, one fact is evident: even after a pool tion of Energy Policy in New Mexico," see 17 Nat. Res. J. 
is prorated, market demand must be determined, since, 283 (1977). 


70-2-4. Oil conservation commission; members; term; ne pe quorum; 
power to administer oaths. 


There is created an "oil conservation commission", hereinafter in the Oil and Gas Act'[this ar- 
ticle] called the "commission", to be composed of a designee of the commissioner of public lands, a 
designee of the secretary of energy, minerals and natural resources and the director of the oil con- 
servation division. The designees of the commissioner of public lands and the secretary of energy, 
minerals and natural resources shall be persons who have expertise in the regulation of petroleum 
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production by virtue of education or training. No salary. or compensation shall be paid’ any mem- 
ber of the commission for his services as a member of the commission. The term of office of each 
member of the commission'shall be concurrent with the ‘other office held by him. The commission 
shall organize by electing ‘a chairman from its membership. Two members of the commission shall 
constitute a quorum for all purposes. The commission shall adopt a seal and the seal affixed to 
any paper signed by the'director of the oil conservation division shall be prima facie evidence of 
due execution. The attorney general shall be the attorney for the commission. Any member of the 
commission or the director of the oil conservation division or any employee of the commission 
or division shall have power to administer oaths to any witness in any hearing, investigation or 
proceeding contemplated by the Oil and Gas Act or a any other law a vei state relating to the 
conservation of oil and gas. 


History: Laws 1935, ch. 72, § 3; 1941 Comp., § 69- Former Oil Conservation Act was not violative of N.M. 


204; Laws 1949, ch. 168, § 3; 1953 Comp,, § 65-3-4; Const., art. IV, §°16: for failure to have the subject mat- 
Laws 1975, ch. 289, § 18; 1977, ch. 255, § 39} males ch, ter expressed clearly in the title, 1951-52 Op. Att'y Gen. 
234, § 58. No, 51-6397. 

The 1987 amendment, effective July 1, 1987, in the Duties delegated to commission member. — Under 
first sentence, substituted "a designee of the commis- laws and constitution of the state, commission, by proper 
sioner of public lands, a designee of the secretary of en- authority, may delegate to member of the commission the 
ergy, minerals and’ natural resources" for.,"the. commis- duty of holding a hearing and transcribing testimony for 
sioner of public lands, the state geologist and the director submission by proper report ‘to commission for its order 
of oil conservation division", inserted the present second based upon evidence and material properly it in that record, 
sentence, and made minor changes in Su eats and punc- 1953-54 Op, Att'y Gen, No. 54-5900. 
tuation throughout the section, - Quasi-judicial powers of commission are limited 


to hearing and consideration of evidence and ascertain- 


ANNOTATIONS | ment of certain facts in performance of its statutory. du- 

Judicial decisions preclusive. — Commission was ties. 1951-52 Op. Att'y Gen. No, 51-5397, ; l 
acting in a judicial capacity when it approved a proposed Commission has jurisdiction of public domain 
unitization plan; its decision was therefore entitled to pre- owned by federal government held merely in propri- 
clusive effect. Amoco Prod. Co. v. Heimann, 904 F.2d 1405 etary capacity to prevent waste of gas and oil, so far as 
(10th Cir: 1990), cert. denied, 498 U.S..942,111S. Ct. 360, such regulations do not conflict with congressional enact- 
112 L. Ed. 2d 314 (1990), ments. 1935-36 Op, Att'y Gen. No, 35-1110. 

Former Oil Conservation Act was not uboorined: Law reviews. — For article, “Compulsory Pooling of 
tutional on ground that since legislature had named the Oil and Gas Interests in New Mexico," see 3 Nat, Res. J. 
members of the commission there had been an invasion of 316 (1963). { 
the executive power of appointment in violation of N.M. For article, An Administrative Procedure Act for New 
Const., art. III, § 1°1951-52 Op. Att'y Gen. No. 51-5397. Mexico," see 8 Nat. Res. J. 114 (1968), 

Appointments contemplated in’ the formér Oil Conser: For article, ""'New Mexican Nationalism’ and the Evolu- 
vation Act were appointments "otherwise provided for" as tion of Energy Policy in, New Mexico," see 17 Nat. Res. d. 
those words are used in N.M. Const., art.-V, § 5, and did 283 (1977), 
not invade governor's power of appointment, 1951-52 oF Am. Jur, 2d, A.L.R. and C.J.S8. references. — 38 Am. 
Att'y Gen. No, B1- 5397, Jur. 2d Gas and Oil § 148. 


70-2-5. Oil conservation division; director; state petroleum engineer. 


A. The director of the oil conservation division of the energy, minerals and natural resources 
department shall be known as the "state petroleum engineer", 
B. The director shall be appointed by the secretary of energy, minerals and natural resources 
and shall: 
(1) bea resident of this state; and., 
(2). be registered by the state board of eect ates for professional engineers and. py sur- 
veyors as a petroleum engineer; or 
(3) by virtue of education and experience have SamSrHaneD in the field of shige engineering. 


History: 1953 Comp., § 65-3-4.1, enacted by Laws "energy, minerals and nafubalaebouresd! for the energy 


1977, ch: 255, § 40; 1987, ch. 234, § 59.° and minerals department". 
The 1987 amendment, effective July 1, 1987, in Sub- 
section A, inserted of the energy, minerals and natural ANNOTATIONS 
resources department" following "the director of the oil Am. Jur. 2d, A.L.R. and CJS. references. diem. 
conservation .division" and, in Subsection B substituted Tit: 2d Gas aid Oil § 148. 
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70-2-6. Commission's and division's powers and duties. 


A. The division shall have, and is hereby given, jurisdiction and authority over all matters re- 
lating to the conservation of oil and gas and the prevention of waste of potash as.a result of oil or 
gas operations in this state. It shall have jurisdiction, authority and control of and over all persons, 
matters or things necessary or proper to enforce effectively the provisions of this act or any other 
law of this state relating to the conservation of oil or gas and the npeventional waste of potash as 
a result. of oil or gas,operations, 

B. The commission shall have concurrent jurisdiction and nner ce am the division to the 
extent necessary for the commission to perform its duties as required by law. In addition, any 
hearing on any matter may be held before the commission if the division director, in his discretion, 
determines that the commission shall hear the matter. 


History: Laws 1935, ch. 72, § 4; 1941 Comp., § 69- occurred unless the well was allowed, but the well was 
205; Laws 1949, ch. 168, § 4; 1953 Comp., § 65-3-5; located so that it could effectively drain the entire pool, 
Laws 1965, ch. 58, § 2; 1977, ch, 255, § 41; 1979, ch. and the oil conservation commission, charged with the 


175, § 1. protection of correlative rights of the other lease owners 
Compiler's notes. — The term "this act," referred to in the pool, placed a production penalty on the well to 
in this section, means Laws 1935, ch. 72, §§ 1 to 24, which protect these rights, the commission did not exceed the 
appear as 70-2-2 to 70-2-4, 70-2-6 to 70-2-11, 70-2-15, 70- broad statutory authority granted by the Oil and Gas Act. 
2-16, 70-2-21 to 70-2-25, 70-2-27 to 70-2-30, and 70-2-33 Santa Fe Exploration Co, v. Oil Conservation Comm'n, 

NMSA 1978, 1992-NMSC-044, 114 N.M. 103, 835 P.2d 819. 
Cross references. — For powers and duties under ‘Restrictions on commission's powers. — The power 
Statutory Unitization Act, see 70-7-3 NMSA 1978. and authority of the commission is general in nature but 
For the Natural Gas and Crude Oil Production Incen- commission is restricted to the end that it cannot act arbi- 
tive Act, see Chapter 7, Article 29B NMSA 1978. trarily, unlawfully or capriciously in carrying out adminis- 
ANNOTATIONS izetive maggave imposed upon it. 1959-60 Op. Att'y Gen. 


Use of rental funds for, commission's aircraft. 
— Commission, when it rents its department aircraft to 
other state agencies, may retain rental payments, when 
made, in a fund to be used by commission to defray ex- 
pense of continued. operation of the aircraft by placing 
rental payments in a working capital fund set up in de- 
of waste is its paramount power, inasmuch as this is an partment for the purpose of defraying operating expenses 
integral part of the definition of correlative rights. Sims of aircraft. 1959-60 Op. Att'y Gen, No..59-186. 

v. Mechem, 1963-NMSC-103, 72 N.M. 186, 382 P.2d 183. Law reviews. — For note, "State Regulation of Oil and 

Judicial powers. — Gorknksion wae acting in a ju- Gas Pools on State, Federal, Indian and Fee Lands," see 2 


dicial capacity when it approved a proposed unitization Nat, Res. J. 855 (1962), aff MG 
plan; its decision was therefore entitled. to preclusive. ef- For article, "Constitutional Limitations.on the Exercise 


Basis of commission's powers. — Commission is a 
creature of statute, expressly defined, limited and em- 
powered by laws creating it. It has jurisdiction over mat- 
ters related to conservation of oil and gas in New Mexico, 
but the basis of its powers is founded on the duty to pre- 
vent waste and to protect correlative rights. Prevention 


fect. Amoco Prod. Co. v. Heimann, 904 F.2d 1405 (10th Cir. of Judicial Functions by Administrative Agencies," see 7 

1990), cert. denied, 498 U.S. 942, 111 S. Ct. 350, 112 L. Ed. Nat. Res. J, 599 (1967). 

2d 314 (1990). Am. Jur. 2d, ALR. and C.J.S. references. — 38 Am. 
Authority held not exceeded. — When an oil well Jur, 2d Gas and Oil §§ 145 to 163. 

was located so that it could produce oil from the top por- 58 C.J.S, Mines and Minerals § 229. 


tion of the pool, thereby avoiding waste that would have 


70-2-7. Rules of procedure in hearings; manner of giving notice; record 
, of rules, regulations and orders. 


The oil conservation division of the energy, minerals and natural resources department shall 
prescribe by rule its rules of order or procedure in hearings or other proceedings before it under 
the Oil and Gas Act [this article]. 


History: Laws 1935, ch. 72, § 5; 1941 Comp., § 69- ANNOTATIONS 
206; Laws 1949, ch. 168, § 5; 1953 Comp., § 65-3-6; : eh Roe aikt 
Laws 1977, ch. 255, § 42; 1987, ch. 234, § 60. Notice of proceedings. — Commission's order in- 

Cross references. — For State Rules Act, see Chap- creasing spacing requirements for deep wildcat gas wells 
ter 14, Article 4 NMSA 1978. in certain areas of the state was invalid as to individual 

For publication of notice, see 14-11-1 NMSA 1978 et seq. holders of working interests and operating rights affected 

For service of summons in civil actions, see Rule 1-004 thereby because the holders were not afforded reasonable 
NMRA. notice of the proceedings as required by the New Mexico 

The 1987 amendment, effective July 1, 1987, rewrote Oil and Gas Act and its implementing regulations. John- 
this section to the extent that a detailed comparison is im- son v. N.M. Oil Conservation Comm'n, 1999-NMSC-021, 
practicable. 127 N.M. 120, 978 P.2d 327. 
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Oil well spacing increase application. — A pro- constitutions. Uhden v, N.M. Oil Conservation Comm'n, 
ceeding on an oil and gas estate lessee's application for 1991-NMSC-089, 112 N.M. 528, 817 P.2d 721. 
an increase in oil well spacing was adjudicatory, and the Am, Jur. 2d, A, L.R. and OS. references. — 2 Am, 
lessor was entitled to actual notice under the due pro- Jur, 2d Administrative Law § 294 et seq. 
cess requirements of the New Mexico and United States 73A C.J.S. Public Administrative Law and Procedures 
§§ 134, 135. 


70-2-8. Subpoena power; immunity of natural persons required to 
testify. 


The commission, or any member thereof, or the director of the division or his authorized repre- 
sentative, is hereby empowered to subpoena witnesses, to require their attendance and giving of 
testimony before it, and to require the production of books, papers and records in any proceeding 
before the commission or the division. No person shall be excused from attending and testifying or 
from producing books, papers and records before the commission or the division, or from obedience 
to the subpoena of the said commission or division, whether such subpoena be signed or issued by 
one or more of the members of the said commission, or the director of the division, in any hearing, 
investigation or proceeding held by or before the said commission or division or in any cause or 
proceeding in any court by or against the said commission or division, relative to matters within 
the jurisdiction of said commission or division, on the ground or for the reason that the testimony 
or evidence, documentary or otherwise, required of him may tend to incriminate him or subject 
him to a penalty or forfeiture; provided that nothing herein contained shall be construed as requir- 
ing any person to produce any books, papers or records, or to testify in response to any inquiry, not 
pertinent to some question lawfully before such commission or division or court for determination. 
No natural person shall be subjected to criminal prosecution, or to any penalty or forfeiture for or 
on account of any transaction, matter or thing concerning which he may be required to testify, or 
produce evidence, documentary or otherwise before said commission or division, or in obedience to 
its subpoena, or in any cause or proceeding, provided, that no person testifying shall be exempted 
from prosecution and punishment for perjury committed in so testifying. 


History: Laws 1935, ch. 72, § 6; 1941 Comp., § 69- 73A C.J.S. Public Administrative Bodies and Procedure 
207; Laws 1949, ch. 168, § 6; 1953 Comp., § 65-3-7; $§ 131, 132. 
Laws 1977, ch. 255, § 43. 
ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.8,. references. — 2 Am. 
Jur. 2d Administrative Law § 338 et seq. 


70-2-9. Failure or refusal to comply with subpoena; refusal to testify; 
body attachment; contempt. 


In case of failure or refusal on the part of any person to comply with any subpoena issued by said 
commission or any member thereof, or the director of the division or his authorized representative, 
or on the refusal.of any witness to testify or answer as to any matters regarding which he may be 
lawfully interrogated, any district court in this state, or any judge thereof, on application of said 
commission or division, may issue an attachment for such person and compel him to comply with 
such subpoena and to attend before the commission or division and produce such documents and 
give his testimony upon such matters as may be lawfully required, and such court or judge shall 
have the power to punish for contempt as in case of disobedience of a like subpoena issued by or 
from such court, ora refusal to testify Wenein. 


History: Laws 1935, ch. 72, § 7; 1941 CEH: § 69- Cross references, — For contempt of court, see 34-1-2 
208; Laws 1949, ch. 168, § 7; 1953 Comp., § 65-3-8; to 34-1-5 NMSA 1978. 
Laws 1977, ch. 255, § 44. 
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70-2-10. Perjury; punishment. 


If any person of whom an oath shall be required under the provisions of this act, or by any rule, 
regulation.or order of the commission or division, shall willfully swear falsely in regard to any 
matter or thing respecting which such oath is required, or shall willfully make any false report or 
affidavit required or authorized by the provisions of this act, or by any rule, regulation or order of 
the commission or division, such person shall be deemed guilty of perjury and shall be punished 
by imprisonment in the state penitentiary for not more than five years nor less than six months. 


History: Laws 1935, ch, 72, § 8; 1941 Comp., § 69. |. appear as 70-2-2 to 7 

209; Laws. 1949, ch. 168, $ 8; 1958 Comp., § 65-38-89; = 2-16, 70-2-21 to 70-2- 

Laws 1977, ch, 255, $45." ¢ "NMSA 1978, 
Compiler's notes, — The term "this act," referred to 

in this section, means Laws 193865, ch. 72, §§ 1 to 24, which 


2-4, 70-2-6 to 70-2-11, 70-2-15; 70- 
5 


0- 
25, 70-2-27 to 70-2-30, and 70-2-33 


70-2-11.: Power of commission and division to prevent waste and 
protect correlative rights. | 


A.» The division is hereby anipowered; and it is its duty, to prevent waste prohibited by this act 
and to protect correlative rights, as in this act provided. To that end, the division is empowered to 
make and enforce rules, regulations and orders, and to do whatever may'be reasonably necessary 
to carry out the purpose of this act; whether or not indicated or specified in any section hereof. 

B.. The commission shall have’concurrent jurisdiction and authority with the division to the 
extent aerating for the commission to perform its duties as op bactae hai by law. 


History: Laws 1935, ae 72,8 9; 1941 Rencaid § 69- Conservation Comm'n, 1975-NMSC-006, 87 N.M. 286, 532 
210; Laws 1949, ch. 168, § 9; 1953 Comp., § .65-3-10; P.2d 582. 


Laws 1977, ch. 255, § 46. . ... Prevention of waste by pooling. - — Commission's 

Compiler's notes. — The term "this act," referred to’ ‘finding that most efficient and orderly development of the 
in this section, means Laws 1935, ch. '72, §§ 1 to 24, which »subject acreage could be accomplished by force pooling is 
appear as 70-2-2 to 70-2-4, 70-2-6 to 70-2-11, 70-2-15, 70- not equivalent to a finding that this pooling will prevent 
2-16, 70-2-21 to 70-2-25, 70-2-27 to 70-2- 30, and 70-2-38 waste. Sims v. Mechem, 1963-NMSC-103, 72 N.M. 186, 382 
NMSA’ 1978. P.2d 188. 


Protection of correlative rights. — The prevention 


ANNOTATIONS of waste is of paramount interest to the legislature and 
No authority to assess civil penalties. — Neither protection of correlative rights is interrelated and insepa- 
the oil conservation commission nor the oil conservation rable from it. The very definition of "correlative rights" 
division has the statutory authority to assess civil pen- emphasizes the term "without waste." However, protec- 
alties because 70-2-28 NMSA 1978 requires the attorney tion of correlative rights is a necessary adjunct to the pre- 
general to bring an action to establish liability and as- vention of waste. Continental Oil Co. v, Oil Conservation 
sess penalties for violations of the Oil and Gas Act, 70-2-1 Comm 'n, 1962-NMSC-062, 70 N.M. 310, 373 P.2d 809. 
NMSA 1978 et'seq,; or related rules or orders. Marbob En- Although subservient to prevention of.waste and per- 
ergy Corp. v. Oil Conservation Comm'n, 2009-NMSC- 013, haps to practicalities of the situation, protection of correl- 
146 N.M. 24, 206 P.3d 135. ative rights must depend upon the commission's findings 
Authority based on power of prevention of waste. as to extent and limitations of right. This the commission 
— The statutory authority of the commission’ to pool is required to do under legislative mandate. Continental 
property or to modify existing agreements relating to-pro- — Oil Co. v, Oil Conservation Comm'n, 1962-NMSC-062, 70 
duction within a pool under either 70-2-17C or 70-2-17E N.M. 810, 378 P.2d 809. 
NMSA 1978 must be predicated on prevention of waste, _ Property rights of natural gas owners. — The leg- 
Sims v. Mechem, 1963-NMSC-103, 72 N.M. 186, 382 P.2d islature-has stated definitively the elements contained in 
183. property right of natural gas owners. Such right is not ab- 
Commission has jurisdiction over matters related to Solute or unconditional. It consists of merely (1) an oppor- 
conservation of oil and gas in New Mexico, but the ba- ‘tunity to produce, (2) only insofar as it is practicable to do 
sis of its powers is founded on the duty to’prevent waste so, (3) without waste, (4) a proportion, (5) insofar as it can 
and to protect correlative rights, as’set forth in this’ sec- be practically determined and obtained without waste, (6) 
tion. Continental Oil Co. v. Oil Conservation Comm'n, of gas in the pool. Continental Oil Co. v, Oil Conservation 
1962-NMSC-062, 70 N.M. 310, 373 P.2d 809. Comm'n, 1962-NMSC-062, 70 N.M. 310, 373 P.2d 809. 
Powers of proration and creation of spacing units Authority held not exceeded. — When an oil well 
remain intact. — The standards of preventing waste and was located so that it could produce oil from the top.por- 
protecting correlative rights, as laid out in this section, tion of the pool, thereby avoiding waste that would have 
are sufficient to allow commission's power to prorate and occurred unless the well was allowed, but the well was 
create standard or nonstandard spacing units to remain located so that it could effectively drain the entire pool, 
intact, and 70-2-18 NMSA 1978 is not an unlawful delega- and the oil conservation commission, charged with the 
tion of legislative power, Rutter & Wilbanks Corp. v. Oil protection of correlative rights of the other lease owners 


in the pool, placed a production penalty on the well to 
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protect these rights, the commission did not exceed the a rule adopted in 2008, despite being based on identical 
broad statutory authority granted by the Oil and Gas Act. evidence, the new rule was not arbitrary and. capricious 
Santa Fe Exploration Co. v. Oil Conservation Comm'n, where the commission enumerated its reasons for adopt- 
1992-NMSC-044, 114 N.M. 103, 835 P.2d 819. ing the 2013 rule, gave detailed explanations for the stan- 
The judicial branch is precluded from interfer- dards and requirements that it created in the 2013 rule 
ing with administrative rule-making proceedings. and, in its order promulgating the rule, provided addi- 
— A court may not intervene in rule-making proceedings tional basis for, and reasoning behind, adopting the 2013 
before the adoption of a rule or regulation, because the rule. Petitioners failed to meet their burden of demon- 
separation of powers doctrine forbids a court from prema- strating that the 2013 rule is not reasonably related to the 
turely interfering with the administrative processes cre- commission's legislative purpose. Earthworks' Oil & Gas 
ated by the legislature, and therefore pending appeals of Accountability Project v. N.M. Oil Conservation Comm'n, 
the New Mexico oil conservation commission's rules did 2016-NMCA-055, cert. denied. 
not preclude the commission from exercising its authority: Former act to prohibit waste. — There was no del- 
to promulgate additional rules. Harthworks' Oil & Gas egation to the commission of power to make law or deter- 
Accountability Project v. N.M. Oil Conservation Comm'n, mine what it shall be in the former Oil Conservation Act, 
2016-NMCA-055, cert, denied. but act was, in effect, a prohibition against waste. 1951-52 
Requirements for adopting new rules. — In adopt- Op. Att'y Gen. No, 51-5397. 
ing a new rule, an administrative agency is required to Law reviews. — For comment. on Cont'l Oil Co. v. Oil 
provide a statement of reasons for doing so, and the law Conservation Comm'n, 70 N.M. 810, 373 P.2d 809 (1962), 
requires only that the public and the reviewing courts see 3 Nat. Res. J. 178 (1963), 
are informed as to the reasoning behind the new rule, Am. Jur, 2d, A.L.R. and C.J.S. references. — 38 Am. 
so where the New Mexico oil conservation commission Jur, 2d Gas ae Oil §§ 145 to 148, 157. 
(commission) adopted a rule in 2013 that differed from 58 C.J.S. Mines and Minerals §§ 229, 234. 


70-2-12. Enumeration of powers. 


A. The oil conservation division of the energy, minerals and natural resources department may: 

(1) collect data; 

(2). make investigations and inspections; 

(3) examine properties, leases, papers, books and records; 

(4) examine, check, test and gauge oil and gas wells, tanks, plants, refineries and all means 
and modes of transportation and equipment; 

(5) hold hearings; 

(6) provide for the keeping of records and the making of reports and for the checking of the 
accuracy of the records and reports; 

(7) limit and prorate production of crude petroleum oil or natural gas or. sisapie as provided 
in the Oil and Gas Act; and 

(8) require either generally or in particular areas certificates of clearance or Ba cet in 
connection with the transportation of crude petroleum oil or natural gas or. any products of either 
or both oil and products or both natural gas and products. 

B. The oil conservation division may make rules and orders for the purposes anit with respect 
to the subject matter stated in this subsection; 

(1) to require dry or abandoned wells.to. be plugged i in a way so as to confine the crude 
petroleum oil, natural gas or water in the strata in which it is found and to prevent it from escap- 
ing into other strata; pursuant to Section 70-2-14 NMSA 1978, the division shall require financial 
assurance conditioned for the performance of the rules; 

(2) toprevent crude petroleum oil, natural gas or water from escaping from strata in which 
it is found into other strata; 

(3) to require reports showing locations of all oil or gas wells and for the filing of logs and 
drilling records or reports; 

(4) to prevent the drowning by water of any stratum or part thereof capable of producing 
oil or gas or both oil and gas in paying quantities and to prevent the premature and irregular en- 
croachment of water or any other kind of water encroachment that reduces or tends to reduce the 
total ultimate recovery of crude petroleum oil or gas or both oil and gas from any pool; 

(5) to prevent fires; 

(6) to prevent "blow-ups" and "caving" in the sense that the conditions indicated by such 
terms are generally understood in the oil and gas business; 

‘(7) to require wells to be drilled, operated and produced in such manner as to prevent in- 
jury to neighboring leases or properties; 
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(8) toidentify the ownership of oil or gas producing leases, properties, wells, tanks, refiner- 
ies, pipelines, plants, structures and all transportation equipment and facilities; 

(9) to require the operation of wells with efficient gas-oil ratios and to fix such ratios; 

(10). to fix the spacing of wells; ) 

(11) to determine whether a particular well or pool 4 is a gas or dil well or a gas or él pool; 
as the case may be, and from time to time to classify and reclassify wells and pools accordingly; 

(12) to determine the limits of any pool producing crude era ynpony oil or natural gas or 
both and from time to time redetermine the limits; 

~~ (18) to regulate the methods and devices employed for storage in this state of oil or natu- 
ral gas or any product of either, including subsurface storage; 

(14) to permit the injection of natural gas or of any other substance into any pool's in this 
state for the purpose of repressuring, cycling, pressure maintenance, secondary or any other en- 
hanced recovery operations; « . 

(15) to regulate the disposition; handling, transport; storage, recycling, teeatimalt and dis- 
posal of produced water during, or for reuse in, the exploration, drilling, production, treatment or 
refinement of oil or gas, including disposal. by injection pursuant to authority delegated under the 
federal Safe Drinking Water Act, in a manner that protects public health, the environment and 
fresh water resources; 

(16) to determine the limits of any area containing commercial potash deposits and from 
time to time redetermine the limits; 

(17) to regulate and, where necessary, prohibit drilling or producing operations for mt or 
gas within any area containing commercial deposits of potash where the operations would have 
the effect unduly to reduce the total quantity of the commercial deposits of potash that may rea- 
sonably be recovered in commercial quantities or where the operations would interfere unduly 
with the orderly commercial development of the potash deposits; 

(18) to spend the oil and gas reclamation fund and do all acts necessary and proper to 
plug dry and abandoned oil and gas wells and to restore and remediate abandoned well sites 
and associated production facilities in accordance with the provisions of the Oil and Gas Act, the 
rules adopted under that ‘act and the’Procurement Code [18-1-28 through 13-1-199 NMSA 1978], 
including disposing of salvageable wea a material removed from oil and gas wells being 
plugged by the state; 

(19) to make well price category i eiinaeete secee od to the provisions of the federal 
Natural Gas Policy Act of 1978 or any successor act and, by regulation, to adopt fees for such de- 
terminations, which fees shall not exceed twenty-five dollars ($25.00) per filing. Such fees shall be 
credited to the account of the oil conservation division by the state treasurer and may be wir aba 
as authorized by the legislature; 

(20) to regulate the construction and operation of oil treating wilaiits and to require the 
orcas of bonds for the reclamation of treating plant sites after cessation of operations; 

(21) to regulate the disposition of nondomestic wastes resulting from the exploration, de- 
velopment, production or storage of crude oil or r natural gas to protect pane health and the envi- 
ronment; and 

(22) to regulate the disposition of nondomestic wastes resulting from the oil field service 
industry, the transportation of crude oil or natural gas, the treatment of natural gas or the refine- 
ment of crude oil to protect public health and the environment, including administering the Water 
Quality Act [Chapter ‘ag eal 6 sped 1978] as provided in Subsection E of Section 74-6-4 
NMSA 1978. 


History: 1953 Comp., § 65-3-11, enacted by Laws ' The 2019 amendment, effective July 1, 2019, autho- 


1978, ch. 71, § 1; 1986, ch..76, §.1; 1987, ch. 234, § 61; _vized the oil conservation division of the energy, minerals 
1989, ch. 289, § 1; 1996, ch. 72, § 2; 2004, ch. 87, § 2: and natural resources department to make rules and or- 
2018, ch. 16, § 1; 2019, ch. 197, § 6. ders to regulate the disposition, handling, transport, stor- 
Cross references — For filing rules and regulations, age, recycling, treatment and disposal of produced water; 
see 14-4-3 NMSA 1978. in Subsection B, in. Paragraph B(15), after "regulate the 
For public utilities commission's lack of power to regu- . disposition", deleted "of water produced or used in connec- 
late sale price at wellhead, see 62-6-4 NMSA 1978. tion with the drilling for or producing of oil or gas or both 
For the federal Natural Gas Policy Act of 1978, see 15 and to direct surface or subsurface disposal of the water, 
US.C. § 3301 et seq. including disposition by use in drilling for or production 
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of oil or gas, in road construction or maintenance or other 
construction, in the generation of electricity or in other 
industrial processes, in a manner that will afford reason- 
able protection against contamination of fresh water sup- 
plies designated by the state engineer" and added the re- 
mainder of the paragraph: > ..: 

Applicability. — Laws 2019, ch. 197, § 12 provided 
that the provisions of this act apply to contracts entered 
into on and after July 1, 2019. 

The 2018 amendment, effective May 16, 2018, aligned 
the financial assurance requirements of this section with 
Section 70-2-14 NMSA_1978 for the plugging of dry or 
abandoned wells, and madé stylistic changes throughout; 
in Subsection A, in the introductory clause, deleted "In- 
cluded in the power given to", and after "natural resources 
department’, deleted "is the authority to" and added 

"may", and added paragraph designations "(1)" through 
"(8)"; and in Subsection B, in the introductory clause, de- 
leted "Apart from any authority, express or implied, else- 
where given to or existing in the oil conservation division 
by virtue of the Oil and Gas Act or the statutes of this 
state", after "The", added "oil conservation", after "divi- 
sion", deleted "is authorized to" and added "may", and af- 
ter "rules", deleted "regulations", in Paragraph B(1), after 
"other strata", added "pursuant to Section 70-2-14 NMSA 
1978", after "shall require", deleted "a cash or surety bond 
in a sum not to exceed fifty thousand dollars ($50,000)" 
and added “financial assurance", and after "the perfor- 
mance of", deleted "such regulations" and added "the 
rules", and in Paragraph B(18), after "the rules", deleted 
"and regulations". 

The 2004 amendment, effective May 19, 2004, 
amended Paragraph (15) of Subsection B to add; "inelud- 
ing disposition by use in drilling for or production of oil 
or gas, in road construction or maintenance or other con- 
struction, in the generation of electricity or in other indus- 
trial processes". 

The 1996 amendment, effective May 15, 1996, in- 
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serted "of the energy, minerals and natural resources 


department" in the first sentence of Subsection A; and in 
Subsection B, substituted "that reduces" for "which re- 
duces" in Paragraph (4), and inserted "and to restore and 
remediate abandoned well sites and associated production 
facilities" and "the rules and regulations adopted under 
that act" in Paragraph (18). 

The 1989 amendment, effective J une 16, 1989, added 
Subsections B(21) and B(22). 

The 1987 amendment, effective ay 1, 1987, in Sub- 
section B(18), substituted "Procurement Code" for "Public 
Purchases Act"; added Subsection B(20); and’made minor 
changes in language and punctuation throughout the sec- 
tion. 

The 1986 amendment, effective May 21, 1986, substi- 
tuted "oil conservation division" for "division" in Subsec- 
tion A and in the introductory paragraph of Subsection B; 
substituted "provided in the Oil and Gas Act" for "in this 
act provided" in Subsection A; substituted "the Oil and Gas 


Act" for "this act" in the introductory paragraph of Sub-., 


section B; substituted "cash or surety bond" for "corporate 
surety bond" in Subsection B(1); added Subsection B(19), 
and made minor stylistic changes throughout the section: 


ANNOTATIONS 


Burden of production. — An applicant for a permit to 
drill an oil and gas well in a commercial potash area has 
the burden of demonstrating that the oil and gas well will 
not waste commercial potash deposits. Bass Enters, Prod. 
Co, v. Mosaic Potash Carlsbad Inc., 2010-NMCA-065, 148 
N.M. 516, 238 P.3d 885, cert. denied, 2010-NMCERT-006, 
148 N.M. 582, 241 P.3d 180. 

Correlative rights. — The oil conservation commis- 
sion is not required to ensure that holders of potash rights 
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and holders of oil and gas rights are entitled to retrieve 
their equitable share of the resources in a given area, but 
is required to examine the competing interests for re- 
sources and make a determination whether a proposed oil 
and. gas well would unduly impact potash development. 
Bass. Enters. Prod. Co. v. Mosaic Potash Carlsbad Inc., 
2010-NMCA-065, 148 N.M. 516, 288 P.3d 885, cert: denied, 
2010-NMCERT-006, 148 N.M. 582, 241 P.8d 180. 
Substantial evidence supported denial of appli- 
cations to drill oil and gas wells in potash areas. — 
Where oil and gas operators applied for permits to drill 
oil and gas wells on private land that was not included 
in the potash operator's designated life of mine reserve 
area, but was located within the buffer zone of the life of 
mine reserve area; the applications were opposed by the 


‘potash operator; and the oil and gas operators did not 


challenge the potash operator's designation of the life of 
mine reserve area or the potash operator's evidence that 
the proposed oil and gas wells would prevent the min- 
ing, and therefore cause the waste of, commercial depos- 
its of potash because the wells would block access to pot- 
ash reserves, and because the potash operator could not, 
due to the increased risk of methane gas caused by the 
oil and gas well, mine within one-half mile of an oil and 
gas well; that the oil and gas operators had alternative 
means to develop the oil and gas reserves by horizontal 
or directional drilling; and that the proposed wells were 
within the buffer zone and were, therefore, prohibited 
by the oil conservation commission's order which pro- 
hibited the drilling of oil and gas wells within the buffer 
zone unless a clear demonstration was made that com- 
mercial potash would not be wasted unduly by the drill- 
ing of the wells, the oil ‘conservation commission's orders 
denying the applications were supported by substantial 
evidence. Bass Enters. Prod. Co. v. Mosaic Potash Carls- 
bad Inc., 2010-NMCA-065, 148 N.M. 516, 288 P.3d 885, 
cert. denied, 2010-NMCERT-006, 148 N.M. 582, 241 P.3d 
180... 

Denial of applications to drill oil and gas wells 
in potash areas did not deny applicants due pro- 
cess of law. — Where oil and gas operators applied for 
permits to drill oil and gas wells on private land that 
was not included in the potash operator's designated life 
of mine reserve area, but was located within the buffer 
zone of the life of mine reserve area; the applications 
were opposed by the potash operator; the oil conserva- 
tion commission's order provided that the oil conserva- 
tion commission should deny any application to drill an 
oil and gas well in commercial potash areas unless a 
clear demonstration was made that commercial potash 
will not be wasted unduly by the drilling of the well; the 
oil and gas operators were given an opportunity to re- 
view the geologic basis for the designation of the potash 
operator's life of mine reserve area; the oil and gas oper- 
ators were given the opportunity to either challenge the 
designation of life.of mine reserve area or to demonstrate 
that the proposed wells would not unduly waste potash; 
and the oil and gas operators had the opportunity to use 
the subpoena powers of the oil conservation commission 
before the hearing, the oil and gas operators were not de- 
nied due process of law. Bass Enters,-Prod. Co. v. Mosaic 
Potash. Carlsbad Inc,, 2010-NMCA-065, 148 N.M. 516, 
238 P.3d 885, cert. denied, 2010-NMCERT-006, 148 N.M. 
582, 241 P.3d 180. 

Award of equitable compensation to landowner. 
— Where the oil conservation division ordered oil and gas 
lessee to drill and oversee monitoring wells on the land- 
owners’ land, and the oil and gas lease on the land did not 
include express language that permitted the lessee to drill 
and oversee monitoring wells on the land, and the implied 
easements by necessity included in the lease did not cre- 
ate any right that permitted the lessee to drill and over- 
see the monitoring wells. on the land, \the district’ court 
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had authority to order the lessee to pay the landowners 
an annual access fee to drill and oversee the monitoring 
of the monitoring wells. Smith & Marrs, Inc., v. Osborn, 
2008-NMCA-0438, 143 N.M. 684, 180 P.3d 1183. : 

Powers pertaining to oil well fires. — The lawmak- 
ers intended commission not only to seek fire prevention 
to conserve oil, but also to conserve other property and 
lives of persons peculiarly subject to hazard of oil well 


OIL AND GAS 


70-2-13 


The terms "spacing unit" and "proration unit" 
are not synonymous and commission has power to 
fix spacing units without first creating proration units, 
Rutter & Wilbanks Corp. v. Oil Conservation Comm'n, 
1975-NMSC-006, 87 N.M. 286, 532 P.2d 582. 

Am. Jur, 2d, A. L.R. and C.J.S. references. — 38 rah 
Jur, 2d Gas and Oil §§ 145 to. 163. 

58 C.J.S. Mines and Minerals §§ 229 to 2438, 


fires. Cont'l Oil Co. v. Brack, 381 F.2d 682 (10th Cir, 1967). 


70-2-12.1. Disposition of produced water; no permit required. 


No permit shall be required from the state engineer for the disposition of produced water in ac- 
cordance with rules promulgated pursuant to Section 70-2-12 NMSA 1978 by the oil conservation 
division of the energy, minerals and natural resources department. 


IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
ment of the legislature. 


History: Laws 2004, ch. 87, § 1. 
Effective dates. — Laws 2004, ch. 87 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


70-2-12.2. Adoption of rules; appeals. 


A. No rule shall be adopted pursuant to Fe Oil and Gas At until after a hearing by the com- 
mission. 

B, Any rule adopted under the Oil and Gas Act shall be filed and published in accordance with 
the State Rules Act [Chapter 14, Article 4 NMSA 1978]. No rule shall be filed until the latter of 
twenty days after the commission has entered an order or has refused a rehearing application 
pursuant to Section 70-2-25 NMSA 1978. 

C. Any party of record to the proceeding before the commission or any person adversely af- 
fected by a rule adopted under the Oil and Gas Act may appeal to the court of appeals within 
thirty days after filing of the rule under the State Rules Act. All such appeals shall be upon the 
record made by the commission, Lipon appeal, the court of appeals shall set aside the rule only if 
found to be: 

(1)° arbitrary, capricious or an abuse of discretion; 
(2). not supported by substantial evidence in the record; or 
(3) otherwise not in accordance with law. 
D. As used in this section, "rule" includes an amendment or repeal of a rule. — 


History: Laws 2015, ch. 133, § 1. 
Effective dates. — Laws. 2015, ch. 183 contained no 
effective date provision, but, pursuant to N,M. Const., art. 


IV, § 23, was effective June 19; 2015, 90 days after the 
adjournment of the legislature. ~ 


70-2-13. Additional powers of commission or division; hearings before 
examiner; hearings de novo. 


In addition to the powers and authority, either express or implied, granted to the oil conserva- 
tion commission or division by virtue of the statutes of the state of New Mexico, the division is 
hereby authorized and empowered in prescribing its rules of order or procedure in connection with 
hearings or other proceedings before the division to provide for the appointment of one or more 
examiners to be members of the staff of the division to conduct hearings with respect to matters 
properly coming before the division ‘and to make reports and recommendations to the director of 
the division with respect thereto. Any member of the commission or the director of the division or 
his authorized representative may serve as an examiner as provided herein. The division shall 
promulgate rules and regulations with regard to hearings to be conducted before examiners, and 
the powers and duties of the examiners in any particular case may be limited by order of the 
division to particular issues or to the performance of particular acts. In the absence of any limit- 
ing order, an examiner appointed to hear any particular case shall have the power to regulate 
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all proceedings before him and to perform all acts and take all measures necessary or proper for 
the efficient and orderly conduct of such hearing, including the swearing of witnesses, receiving 
of testimony and exhibits offered in evidence subject to such objections as may be imposed, and 
shall cause a complete record of the proceeding to be made and transcribed and shall certify the 
same to the director of the division for consideration together with the report of the examiner and 
his recommendations in connection therewith: The director of the division shall base the decision 
rendered in any matter or proceeding heard by an examiner upon the transcript of testimony and 
record made by or under the supervision of the examiner in connection with such proceeding, and 
such decision shall have the same force and effect as if the hearing had been conducted before the 
director of the division. When any matter or proceeding is referred to an examiner and a decision 
is rendered thereon, any party of record adversely affected shall have the right to have the matter 
heard de novo before the commission upon application filed with the division within thirty days 
from the time any such decision is rendered. 


History: 1953 Comp., § 65-3-11.1, enacted by Laws 
1955, ch. 235, § 1; 1961, ch. 62, § 1; 1977, ch. 255, § 48; 
1981, ch. 63, § 1. 


70-2-14. Requirement for financial assurance. 


A. Each person, firm, corporation or association who operates any oil, gas or service well within 
the state shall, asa condition precedent to drilling or producing the well, furnish financial assur- 
ance in the form of an irrevocable letter of credit or a cash or surety. bond or a well-specific plug- 
ging insurance policy pursuant to the provisions of this section to the oil conservation division of 
the energy, minerals and natural resources department running to the benefit of the state and con- 
ditioned that the well be plugged and abandoned in compliance with the rules of the oil conserva- 
tion division. The oil conservation division shall establish categories of financial assurance after 
notice and hearing. Such categories shall include a blanket plugging financial assurance, which 
shall be set by rule in an amount not to exceed two hundred fifty thousand dollars ($250,000), a 
blanket plugging financial assurance for temporarily abandoned status wells, which shall be set 
by rule at amounts greater than fifty thousand dollars ($50,000), and one-well plugging financial 
assurance in amounts determined sufficient to reasonably pay the cost of plugging the wells cov- 
ered by the financial assurance. In establishing categories of financial assurance, the oil conser- 
vation division shall consider the depth of the well involved, the length of time since the well was 
produced, the cost of plugging similar wells and such other factors as the oil conservation division 
deems relevant. The oil conservation division shall require a one-well financial assurance on any 
well that has been held in a temporarily abandoned status for more than two years or, at the elec- 
tion of the operator, may allow an operator to increase its blanket plugging financial assurance to 
cover wells held in temporarily abandoned status. All financial assurance shall remain in force 
until released by the oil conservation division. The oil conservation division shall release financial 
assurance when it is satisfied the conditions of the financial assurance have been fully performed. 

B. If any of the requirements of the Oil and Gas Act or the rules promulgated pursuant to that 
act have not been complied with, the oil conservation division, after notice and hearing, may order 
any well plugged and abandoned by the operator or surety or both in accordance with division 
rules. If the order is not complied with in the time period set out in the order, the financial assur- 
ance shall be forfeited. 

C. When any financial assurance is forfeited pursuant to the provisions of the Oil and Gas Act 
or rules promulgated pursuant to.that act, the director of the oil conservation division shall give 
notice to the attorney general, who shall collect the forfeiture without delay. 

D. All forfeitures shall be deposited in the state treasury in the oil and gas reclamation fund. 

E. When the financial assurance proves insufficient to cover the cost of plugging oil and gas 
wells on land other than federal land and funds must be expended from the oil and gas reclama- 
tion fund to meet the additional expenses, the oil conservation division is authorized to bring suit 
against the operator in the district court of the county in which the well is located for indemnifica- 
tion for all costs incurred by the oil conservation division in plugging the well. All funds collected 
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pursuant to a judgment in a suit for indemnification brought under wine provisions of this’ section 
shall be deposited in the oil and gas reclamation fund. 

F. An operator required to file financial assurance for a well pursuant: to this'section is con- 
sidered to have met that requirement if the operator orn a plugging insurance policy that 
includes the specific well and that: lof ons 

-(1) is approved by the office of superintendent of insurance; 

(2) ‘names the state of New Mexico as owner of the policy and rontinient Jinsolichienn 

(3) names a primary beneficiary who agrees to plug the specified wellbore;’. . 

(4) is fully prepaid and cannot be canceled or surrendered; 

(5) provides that the policy continues in effect until the specified wellbore vas been 
plugged; 

(6) provides that benefits will be paid recy but not aca the specified wellbore hab been 
plugged in accordance with rules of the oil conservation division in effect at the time of plugging; 
and 

(7) provides benefits that are not less than:an amount equal to the one-well financial as- 
surance required by oil conservation division rules. 

G. If, subsequent to an operator obtaining an insurance policy as provided in this section, the 
one-well financial assurance requirement applicable to the operator's well is increased, either be- 
cause the well is deepened or the rules of the oil conservation division are amended, the operator 
is considered to have met the revised requirement if: 

(1) the existing policy benefit equals or exceeds the revised requirement; 

(2) ‘the operator obtains an amendment increasing the policy benefit by: the amount of the 
increase in the applicable financial assurance requirement; or 

(8) ‘the operator obtains financial assurance equal to the amount, if any, by which thas re- 
vised requirement st the policy benefit. — 


History: 1953 Comp., § 65-3-11.2, enacted by Laws Laws 2015, ch. 79, § 1 and Laws 2015, ch. 99, § 1 en- 
1977, ch. 237, § 3; 1978, ch. 117, § 1; 1986, ch. 76,8 2; °' acted identical’amendments to this section, both effective 
2000, ch, 12, § 1; 2006, ch. 59, § 1; 2015, ch, 79, § 1; 2015, April 8, 2015. The section was set out as amended by Laws 


ch, 99, § 1; 2018, ch. 16, § 2. 2015, ch. 99, § 1. See 12-1-8 NMSA 1978. 
Cross references: — For oil conservation division, see The 2006 amendment, effective May 17, 2006, 'pro- 
70-25 NMSA 1978, vided ‘in Subsection A that-a well-specifici plugging insur- 
For oil and gas reclamation fund, see 70-2-37 NMSA ance policy may be furnished; added Subsection F to, pro- 
1873. 34 : . vide the criteria for an acceptable well-specific plugging 
The 2018 amendment, effective May 16, 2018, in- © insurance policy; and added Subsection G and Paragraphs 
creased the maximum amount of financial assurance (1) through (3) of Subsection G to provide the criteria for 
the oil conservation division could require, of oil and gas an acceptable well-specific plugging insurance policy or 
well operators; in Subsection A, after "plugging financial financial assurance if a one-well financial assurance re- 
assurance", added "which shall be set by rule", and after quirement is increased. 
"not to exceed";deleted "fifty thousand dollars ($50,000),. The 2000 amendment, effective May 11, 2000, 
except. for" and added."two hundred fifty thousand dollars changed the section heading which formerly read "Bond- 
($250,000)". ing requirement"; inserted “financial assurance in the 
The 2015 amendment, effective April, 8, 2015, re- form of an irrevocable letter of credit or" in the first sen- 
quired operators:to provide additional financial. assur- tence in Subsection A; and substituted "financial assur- 
ance for wells held. in temporarily abandoned status, and ance" for references to "bonds" and deleted "and regula- 
provided that blanket plugging financial assurance for tions" following "rules" throughout the section, 
temporarily abandoned status wells shall be set’ by rule The 1986 amendment substituted "cash or surety 
at amounts greater than fifty thousand dollars; in Subsec- bond" for "surety bond" in the first sentence and "bonds" 
tion A, after."(50,000)", added "except for a blanket. plug- for "surety bonds" in the second sentence of Subsection 
ging financial assurance for temporarily abandoned status A; substituted "oil conservation division" for "division" in 
wells, which shall be set by rule at amounts greater than ~~ the first sentence of Subsection B; substituted "bond" for 
fifty thousand dollars ($50,000)", after "deems relevant." "surety bond" in the second sentence of Subsection B) and 
deleted ‘In addition to the blanket plugging financial as: near the beginning of the first sentence of Subsection E; 
surance", after "oil conservation division", changed "may" inserted "of the oil conservation division" following "direc. 
to "shall", and after "more than two years", added "or, at tor" in Subsection C; and made minor stylistic ——o 
the election of the operator, may allow an operator to in- ' throughout the section, - 
crease its blanket plugging financial assurance to cover 
wells held in temporarily abandoned status"; in Subsec- ANNOTATIONS 
tion F, Paragraph 1, after "approved by the", added "office ROT OWA? RT. bud Cols. veterences: 5S 
of superintendent of", and after "insurance"; deleted "divi- C.J.S. Mines und Minerals § 230, 


sion of the public regulation commission". 
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70-2-15. Allocation of allowable production among fields when division 
limits total amount of production. 


Whenever, to prevent waste, the division limits the total amount of crude petroleum oil to'be 
produced in this state, it shall allocate or distribute the allowable productions among the fields of 
the state. Such allocation or distribution among the fields of the state shall be made on a reason- 
able basis, giving, if reasonable under all circumstances, to each pool with small wells of settled 
production, an allowable production which will prevent a general premature abandonment of the 
wells in the field. 


History: Laws 1935, ch. 72, § 11; 1941 Comp., § 69- Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 


212; Laws 1949, ch. 168, § 11; 1953 Comp., § 65-3-12; Jur. 2d Gas and Oil §§ 161, 164 to 173. 
Laws 1977, ch. 255, § 49. Validity of compulsory pooling or unitization statute or 


ordinance requiring owners or lessees of oil and gas lands 


ANNOTATIONS to develop their holdings as a single drilling unit and the 
Law reviews. — For comment on geothermal energy like, 37 A.L.R.2d 434, 


and water law, see 19 Nat. Res. J. 445 (1979), 58 C.J.S. Mines aise Minerals § 240. 


70-2-16. Allocation of allowable production in field or pool. 


A. Whenever, to prevent waste, the total allowable production of crude petroleum oil for any 
field or pool in the state is fixed by the oil conservation division in an amount less than that which 
the field or pool could produce if no restriction were imposed, the division shall prorate or distrib- 
ute the allowable production among the producers in the field or pool upon a reasonable basis and 
recognizing correlative rights. 

B. Crude petroleum oil produced within the allowable as fixed by the oil conservation division 
shall herein be referred to as "legal oil" and crude petroleum oil produced in excess of the allow- 
able shall be "illegal oil". 

C. Whenever, to prevent waste, the total allowable natural gas tad 1 Ole from gas wells pro- 
ducing from any pool in this state is fixed by the oil conservation division in an amount less than 
that,which the pool could produce if no restrictions were imposed, the division shall allocate the al- 
lowable production among the gas wells in the pool delivering to a gas transportation facility upon 
a reasonable basis and recognizing correlative rights and shall include in the proration schedule 
of the pool any well which it finds is being unreasonably discriminated against through denial of 
access to a gas transportation facility which is reasonably capable of handling the type of gas pro- 
duced by that well. In protecting correlative rights, the division may give equitable consideration 
to acreage, pressure, open flow, porosity, permeability, deliverability and quality of the gas and to 
such other pertinent factors as may from time to time exist and, insofar as is practicable, shall pre- 
vent drainage between producing tracts in a pool whichis not equalized by counter-drainage. In 
allocating production pursuant to the provisions of this subsection, the division shall fix proration 
periods of not less than six months. It shall, upon notice and hearing, determine reasonable mar- 
ket demand and make allocations of production during each proration period. Insofar as is feasible 
and practicable, gas wells having an allowable in a pool shall be regularly produced in proportion 
to their allowables in effect for the current proration period. Without approval of the division or 
one of its duly authorized agents, no natural gas well or pool shall be allowed to produce natural 
gas:in excess of the allowable assigned to such source during any proration period; provided that 
during an emergency affecting a gas transportation facility, a gas well or pool having high deliver- 
ability into the facility under prevailing conditions may produce and deliver in excess of its allow- 
able for the period of emergency, not exceeding ten days, without penalty. The division may order 
subsequent changes in allowables for wells and pools to make fair and reasonable adjustment for 
overage resulting from the emergency. The provisions of this subsection’ shall not apply to any 
wells or pools used for storage and withdrawal from storage of natural gas originally produced not 
in violation of the Oil and Gas Act [this article] or the rules, regulations or orders of the division. 

“D. In fixing the allowable of a pool under Subsection'C of this section, the oil conservation di- 
vision shall consider nominations of purchasers but shall not be bound thereby and shall fix pool 
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allowables to prevent unreasonable discrimination between pools served by the same gas trans- 
portation facility by a purchaser purchasing in more than one pool. |, 

E. Natural gas produced from gas wells within the allowable as determined as provided in 
Subsection C of this section shall be referred to-in the Oil and Gas Act.as "legal gas" and natural 
gas produced in excess of the allowable shall be referred to as "illegal gas". 


History: Laws 1935, ch. 72, § 12; 1941 Comp., § 69- pool.is prorated; market demand must be determined, 


213; Laws 1949, ch. 168, § 12; 1953 Comp., § 65-38-13; __— since, if ;allowable production from the pool. exceeds 

Laws 1977, ch. 255, § 50; 1985, ch. 6, § 1. ‘market demand, waste would result if allowable is pro- 

Cross references. — For duties of oil conservation di- duced. Continental Oil Co, v. Oil Conservation Comm'n, 
vision, see 70-2-6 NMSA 1978. 1962-NMSC-062, 70 N.M. 310, 373 P.2d 809. 

Commission, to prevent drainage between _pro- 

ANN OTATIONS ducing tracts. — In addition to making findings to pro- 


tect correlative rights, commission, "insofar as is practi- 
cable, shall prevent drainage between producing tracts in 
a pool which is not equalized by counter-drainage," under 
the provisions of Subsection C of this section. Continental 
Oil Co, v. Oil Conservation Comm'n, a et ae 062, 70 
N.M. 810, 373 P.2d 809. . 

Property rights of natural gas owners. — The leg- 


New proration form wks to be based on recover- 
able gas, — Lacking a finding that.a new gas proration 
formula is based on amounts of -recoverable gas in pool 
and under tracts, insofar as these amounts can be practi- 
cally determined and obtained without waste, a suppos- 
edly valid order in current use cannot. be replaced, Such 


findings are necessary requisites to validity of the order, 
for it upon them fat : very power “A the commis- islature has stated definitively the elements contained in 


sion to act depends. Continental Oil Co. v. Oil Conserva* property right of natural gas owners, Such right is not ab- 
tion Comm'n, 1962-NMSC-062, 70 N.M. 310, 373 P.2d 809. solute or unconditional. It consists of merely (1) an oppor- 

Findings required before correlative rights as- _ tunity to produce, (2) only insofar as it is practicable to do 
certained. — In order to protect correlative rights, it is so, (3) without waste, (4) a proportion, (5) insofar as it can 
incumbent upon commission to determine, "so far as it is va seat in dapat om Penge ek tsb Sacral? (6) 
practical to do so," certain foundationary ‘matters, with- Of gas in the \poo.. Continentar Ui Co, bot Conservauon 
out which correlative rights of various owners cannot be Comm'n, 1962-NMSC-062, 70 N.M. 310, 373 P.2d 809. 
ascertained. Therefore, the commission, by "basic conclu- Keeping of false records as actionable offense. — 
sions of fact" (or what might be termed findings"), must The Connally Hot Oil Act (15 U.S.C, § 715 et seq.) applies 
determine, insofar as practicable: (1) amount of recoverable only to states which have in effect proration statutes for 
gas under each producer's tract; (2) total amount of recover- the purpose of preventing waste of oil and gas resources, 
able gas in the pool; (3) proportion that (1) bears to (2); and encouraging conservation of oil and gas deposits, etc., and 
(4) what, portion of arrived at proportion can be recovered New Mexico is among those states which has enacted 
without waste. That extent of correlative rights must first valid comprehensive oil conservation law; since Connally 
be determined before commission can act to protect them is . Act applies to this state, keeping of false records, though 
manifest. Continental Oil Co. v. Oil-Conservation. Comm'n, not in violation of any New Mexico proration order, consti- 
1962-NMSC-062, 70 N.M. 310, 373 P.2d 809. tutes an ‘actionable offense under Corinally Act. Humble 

Relationship between prévention of waste and Oil. & Ref. Co: v. U.S,, 198 F.2d 753 (10th Cir), cert. denied, 
protection -of correlative rights. — Prevention of 344 US, 909, 73 S. Ct, 328, 97 L, Ed, 701 (1952). F 
waste is of paramount interest to legislature and protec- Law reviews. — For comment on Cont'l Oil Co, v, Oil 
tion of correlative rights is interrelated and inseparable Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 (1962), 
from it. The very definition of "correlative rights" em- see 3 Nat. Res. d. 178 (1963). 
phasizes term "without waste," However, protection of For article, State Conservation Regulation and the 
correlative rights is necessary adjunct to prevention of Proposed R-199," see 6 Nat. Res. J. 223 (1966). 
waste. Continental Oil Co. v. Oil Conservation Comm'n, For comment on geothermal energy and ‘water law, see 
1962-NMSC-062, 70 N.M. 310, 373 P.2d 809. _ 0 19 Nat. Res. J. 445(1979), 1»; 

Production must be limited to the allowable even ._ Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am, 
if market demand exceeds that amount, since the setting Jur, 2d Gas and Oil §§ 161, 164. paSaes 
of allowables was made necessary in order to prevent Rights and obligations, with respect to’ adjoining land- 


te! Continental O71cC Oil C. Hon n, owners, arising out of secondary recovery of gas, oil, and 
1962-NMSC-062, 70 NM, 310, 373 P2d809.. |... ....;, other fluid minerals, 19 A.L.R.4th 1182. 
When Subsection C of this section and 70-2-19E NMSA Bs C.J.8. Mines and Minerals § 240. 


1978 are read together, one fact is evident: even after a 


70- 2-17. Equitable allocation of allowable production; pooling; 
‘spacing. 


A. The rules, regulations or orders of the division shall, so far as it is practicable to do so, afford 
to the owner of each property i in a pool the opportunity to produce his just and equitable share of 
the oil or gas, or both, in the pool, being an amount, so far as can be practically determined, and 
so far as such can be practicably obtained without waste, substantially. in the:proportion that the 
quantity of the recoverable oil or gas, or both, under such property bears to the total, recoverable 
oil or gas, or both, in the pool,.and for this purpose to use his just and equitable share of the res- 
ervoir energy. ) 


re 
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B.. The division may establish a proration unit for each pool, such being the area that can be 
efficiently and economically drained and developed:by one well, and in so doing the division shall 
consider the economic loss caused by the drilling of unnecessary wells, the protection of correla- 
tive rights, including those of royalty owners, the prevention of waste,:the avoidance of the aug- 
mentation of risks arising from the drilling of an excessive number of wells, and the prevention at 
reduced recovery which might result from the drilling of too few wells. 

C. When two or more separately owned tracts of land are embraced within a spacing or pro- 
ration unit, or where there are owners of royalty interests:or undivided interests: in oil and gas 
minerals which are separately owned or any combination thereof, embraced within such spacing 
or proration unit; the owner or owners thereof may validly pool their interests and develop their 
lands as a unit. Where, however, such owner or owners have not agreed to pool their interests, and 
where one such separate owner, or owners, who has the right to drill has drilled or proposes to drill 
a well on said unit toa common source of supply, the division, to avoid the drilling of unnecessary 
wells or to protect correlative rights, or to prevent waste, shall pool all or any part of such lands or 
interests or both in the spacing or proration unit as a unit. 

All orders effecting such pooling shall be:made after notice and hearing, and shall be upon 
such terms and conditions as are just and reasonable and will afford to the owner or owners 
of each tract or interest in the unit the opportunity to recover. or receive without unnecessary 
expense his just and fair share of the oil or gas, or both. Each order shall describe the lands in- 
cluded in the unit designated thereby, identify the pool or pools to which it applies and designate 
an operator for the unit. All operations for the pooled oil or gas, or both, which are conducted 
on any portion of the unit shall:be deemed for all purposes to have been conducted upon each 
tract within the unit by the owner or owners of such tract: For the purpose of determining the 
portions of production owned by the persons owning interests in the pooled oil or gas, or both, 
such production shall be allocated to the respective tracts within the unit in the proportion that 
the number’ of surface acres included within each tract bears to the number of surface acres 
included in the entire unit..The portion of the production allocated to the owner or owners of 
each tract or interest included in a well spacing or proration unit. formed by a pooling order 
shall, when produced, be considered as if produced:from the separately owned tract or interest 
by a well drilled thereon, Such pooling order of the division’ shall make definite provision as to 
any owner, or owners, who elects not to pay his proportionate share in advance for the prorata 
reimbursement solely out of production to the parties advancing the costs of the development 
and operation, which shall be limited to the actual expenditures required for such purpose not 
in excess of what are reasonable, but which shall include a reasonable charge for supervision 
and may include a charge for the risk involved in the drilling of such well; which charge for risk 
shall not exceed two hundred percent of the nonconsenting working interest owner's or owners’ 
prorata share of the cost of drilling and.completing the well. 

In the event of any dispute relative to ‘such costs, the division shall determine the proper costs 
after due notice to interested parties and a hearing thereon. The division is specifically autho- 
rized to provide that the owner or owners drilling, or paying for the drilling, or for the operation 
of a well for the benefit of all shall be entitled to all production from such well which would be re- 
ceived by the owner, or owners, for whose benefit the well was drilled or operated, after payment 
of royalty.as provided in the lease, if any, applicable to each tract or interest, and obligations 
payable out of production, until the owner or owners drilling or operating the well or both have 
been paid the amount due under the terms of the pooling order or order settling such dispute. No 
part of the production or proceeds accruing to any owner or owners of a separate interest in such 
unit shall be applied toward the payment of any cost properly chargeable to any other interest 
in said unit, 

If the interest of any owner or owners of any unleased mineral interest is pooled by virtue of this 
act, seven-eighths of such interest shall be considered as a: working interest and one-eighth shall 
be considered a royalty interest, and he shall in all events be paid one- -eighth of all production 
from the unit and creditable to his interest. 

D. Minimum allowable for some wells may be advisable from time to time, especially with re- 
spect to wells already drilled when this act takes effect, to the end that the production will repay 
reasonable lifting cost and thus prevent premature abandonment and resulting waste. 
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E. Whenever it appears that the owners in any pool have agreed upon a plan for the spacing of 
wells, or upon a plan or method of distribution of any allowable fixed by the division for the pool, 
or upon any other plan for the development or operation of such pool, which plan, in the judgment 
of the division, has the effect of preventing waste as prohibited by this act and is fair to the royalty 
owners in such pool, then such plan shall be adopted by the division with respect to such pool; 
however, the division, upon hearing and after notice, may iersNisaahal modify any such. plan to 
the extent necessary to prevent waste as prohibited by this act. 

F. After the effective date of any rule, regulation or order fixing the allowable iS i ETH no 
person shall produce more than the allowable production applicable to him, his wells, leases or 
properties determined as in this act provided, and the allowable production shall be produced in 
accordance with the applicable rules, regulations or orders. 


History: Laws 1935, oti 72, § 12; 1941 Comp., § 69- 
2131/2; Laws 1949, ch. 168, § 13; 1953, ch. 76, § 1; 1953 
Comp., § 65-38-14; Laws 1961, ch. 65, § 1; 1978, ch. 250, 
§ 1; 1977, ch, 255, § 51. 


Compiler's notes. — The term "this act," referred to | 


in this section, means Laws 1935, ch, 72; 88.1 to 24, which 
appear as 70-2-2 to 70-2-4, 70-2-6 to 70-2-11, 70-2-15, 70- 


recoverable gas under each producer's tract; (2) the total 
amount of recoverable gas in pool; (3) proportion that (1) 
bears to (2); and (4) what portion of arrived at proportion 
can be recovered without waste. That the extent of the 
correlative rights must first be determined before com- 
mission can act to protect them is manifest. Continental 


_ Oil Co. v, Oil Conservation Comm'n, 1962-NMSC- 062, 70 


2-16, 70-2-21 to 70-2-25, 70-2-27 to 70-2-30, and 70-2-33 © 


NMSA 1978. 
ANNOTATIONS 


The terms “spacing unit" and "proration unit" 
are not synonymous and the commission has power to 


fix spacing units without first creating proration units.’ 


Rutter & Wilbanks Corp. v. Oil Conservation Comm'n, 
1975-NMSC-006, 87 N.M. 286, 532 P.2d 582. 

Determination of recoverable gas. — The commis- 
sion is not required, as a prerequisite to the entry of a 
valid proration order, to first determine the amount of 
gas underlying each producer's tract and in the pool, in a 
case in which the commission's findings demonstrate that 
such determinations are impracticable, and such findings 
are sustained by the record. Grace v. Oil Conservation 
Comm'n of N.M., 1975-NMSC-001, 87 N.M. 205, 531 P.2d 
939. 

Where the commission adopted a 100% surface acreage 
formula for allocating allowable production in a new pool 
that was not developed and had little production history; 
there having been sufficient production from the pool to 
accurately measure gas reserves using the pressure de- 
cline curve method; and data obtained at the well bore, 
such as effective feet of pay, water saturation, and deliver- 
ability were not sufficiently reliable to determine gas Te- 
serves under each tract, the commission was not required 
to determine the amount of gas underlying each tract as,a 
prerequisite to entering of the proration order. Grace v, Oil 
Conservation Comm'n of N.M., 1975-NMSC- vated 87 N.M. 
205, 531 P.2d 939. 

Proration formula required to be Bhied on recoy- 
erable gas. — Lacking a finding that new gas proration 
formula is based on amounts of recoverable gas in pool 
and under tracts, insofar as these amounts can be practi- 
cally determined and obtained without waste, a suppos- 
edly valid order in current use cannot be replaced. Such 
findings are necessary requisites to validity of the order, 
for it is upon them that the very power of the commis- 
sion to act depends. Continental Oil Co. v. Oil Conserva- 
tion Comm'n, 1962-NMSC-062, 70 N.M. 310, 873 P.2d 809. 

Findings required before correlative rights as- 
certained. — In order to protect correlative rights, it is 
incumbent upon commission to determine, "so far as it is 
practical to do so," certain foundationary matters, with- 
out which the correlative rights of various owners can- 


not be ascertained. Therefore, the commission; by "basic: 


conclusions of fact" (or what might be termed "findings"), 
must determine, insofar as practicable; (1) amount of 


N.M. 310, 873 P.2d 809. 

In addition to making such findings. the commission, 
"insofar. as is practicable, shall prevent. drainage. be- 
tween producing tracts in a pool which is not equalized by 
counter-drainage," under the provisions of 70-2-16 NMSA 
1978. Continental Oil Co. v. Oil Conservation Comm'n, 
1962-NMSC-062, 70 N.M. 310, 373 P.2d 809. 

Four basic findings required to adopt a production for- 
mula under this section can be made in language equiv- 
alent to that required in previous decision construing 
this section, H] Paso Natural Gas Co. v, Oil Conservation 
Comm'n, 1966-NMSC-092, 76 N.M. 268, 414 P.2d 496 (ex- 
plaining Continental Oil Co. v. Oil Conservation Comm'n, 
1962-NMSC-062, 70 N.M. 310, 373 P.2d 809),: 

Although subservient to prevention of waste and per- 
haps to practicalities of the situation, protection of cor- 
relative rights must depend upon commission's (now divi- 
sion’s) findings as to extent and limitations'of the right. 
This the commission is required to do under the legisla- 
tive mandate. Continental Oil Co, v, Oil Conservation 
Comm'n, 1962-NMSC-062, 70 N.M. 310, 373 P.2d 809, 

Division found not to have primary jurisdiction 
over suit seeking an order to join in an oil well free of 
risk penalty. Mountain States Natural Gas Corp. v. Petro- 
leum Corp., 693 F.2d 1015 (10th Cir. 1982). 

Grant of forced pooling is determined on case-to- 
case basis. — The granting of or refusal to grant forced 
pooling of multiple zones with an election to participate in 
less than all zones, the amount of costs to be reimbursed 
to the operator, and the percentage risk charge to be as- 
sessed, if any, are determinations to be made by the com- 
mission (now the division) on a case-to-case basis and 
upon the particular facts in each case. Viking Petroleum, 
Inc. v. Oil Conservation Comm'n, 1983-NMSC- 091, 100 
N.M. 451,672 P.2d 280, 

Forced pooling of multiple zones with an election 
to participate in less than all zones. Viking Petroleum, 
Inc. v, Oil. Conservation Comm'n, 1983-NMSC-091, 100 
N.M. 451, 672 P.2d 280. 

Division's findings upheld. — Commission's (now 
division's) findings that it would be unreasonable and 
contrary to the spirit of conservation statutes to drill un- 
necessary and economically wasteful well were held to be 
sufficient to justify creation of two nonstandard gas prora- 
tion units, and the force pooling thereof, and were sup- 
ported by substantial evidence. Likewise, participation 


_ formula adopted by commission, which gave each owner 
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a share in production in same ratio as his acreage bore to 
acreage of the whole, was upheld despite limited proof as 
to extent and character of pool. Rutter & Wilbanks Corp. v. 
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Oil Conservation Comm'n, 1975-NMSC-006, 87 N.M. 286, Elements of property right of natural gas owners. 
5382 P.2d 582. — The legislature has stated definitively the elements 
Relation between prevention of waste and pro- contained in property right of natural gas owners. Such 
tection of correlative rights, — Prevention of waste right is not absolute or unconditional. It consists of merely 
is of paramount interest to the legislature and protection (1) an opportunity to produce, (2) only insofar as it is prac- 
of correlative rights is interrelated and inseparable from ticable to do so, (3) without waste, (4),a proportion, (5) 
it. The very definition of "correlative rights" emphasizes insofar as it can be practically determined and obtained 
the term "without waste." However, protection of cor- without waste, (6) of gas in the pool. Continental Oil Co. v. 
relative rights is necessary adjunct to the prevention of Oil Conservation Comm'n, 1962-NMSC-062, 70 N.M. 310, 
waste, Continental Oil Co. v. Oil. Conservation Comm'n, . 373 P.2d 809, 
1962-NMSC-062, 70 N.M. 310, 373 P.2d 809. ; Law reviews. — For article, "Compulsory Pooling of 
Division's authority to pool separately owned Oil and Gas Interests in New Mexico," see 3 Nat. Res. J. 
tracts. — Since commission (now division) has power to 316 (1963), 
pool separately owned tracts within a spacing or prora- For comment on E/] Paso Natural Gas Co. v. Oil Conser- 
tion unit, as well as concomitant authority to establish vation Comm'n, 76 N,M. 268, 414 P.2d 496 (1966), see 7 
oversize nonstandard spacing units, commission also has Nat. Res. J. 425 (1967). 
authority to pool separately owned tracts within an over- For comment on geothermal energy and water law, see 
size nonstandard spacing unit. Rutter & Wilbanks Corp. v. 19 Nat. Res, J. 445 (1979). 
Oil Conservation Comm'n, 1975-NMSC-006, 87 N.M. 286, Am, Jur, 2d, A.L.R. and C.J.S. references, — 38 Am. 
532 P.2d 582. Jur, 2d Gas and Oil §§ 159, 161, 164. 


70-2-18. Spacing or proration unit with divided mineral ownership. 


A. .Whenever the operator of any oil or gas well shall dedicate lands comprising a standard 
spacing or proration unit to an oil or gas well,:it shall be the obligation of the operator, if two or 
more separately owned tracts of land are embraced within the spacing or proration unit, or where 
there are owners of royalty interests or undivided interests in oil or. gas minerals which are sepa- 
rately owned or any combination thereof, embraced within such spacing or proration unit, to ob- 
tain voluntary.agreements pooling said lands or interests or, an order of the division pooling said 
lands, which agreement or order shall be effective from the first production. Any division order 
that increases the size of a standard spacing or proration unit for a pool, or extends the boundaries 
of such a pool, shall require dedication of acreage to existing wells in the pool in accordance with 
the acreage dedication requirements for said pool, and all interests in the spacing or, proration 
units that are dedicated to the affected wells shall share in production from the effective date of 

the said order. 

B. Any operator failing to obtain voluntary pooling ALL REN or failing to apply for an order 
of the division pooling the lands dedicated to the spacing or proration unit as required by this 
section, shall nevertheless be liable to account to and pay each owner of minerals or leasehold 
interest, including owners of overriding royalty interests and other payments out of production, 
either the amount to which each interest would be entitled if pooling had occurred or the amount 
to which each interest is entitled in the absence of pooling, whichever is greater. 

C. Nonstandard spacing or proration units may be established by the division and all eae 
and leasehold. interests in any such nonstandard unit shall share in production from that unit 
from the date of the order establishing the said nonstandard unit. 


History: 1953 Comp., § 65-3-14.5, enacted by Laws tracts within a spacing or proration unit, as well as con- 
1969, ch. 271, § 1; 1977, ch. 255, § 52. comitant authority to establish oversize nonstandard 
spacing units, the commission also has authority to pool 
ANNOTATIONS separately owned tracts within an oversize nonstandard 


spacing unit. Rutter & Wilbanks Corp. v. Oil Conservation 
Comm'n, 1975-NMSC-006, 87 N.M. 286, 532 P.2d 582. 
Creation of proration units, force pooling and 
participation formula upheld. — Commission's (now 
division's) findings that it would be unreasonable and con- 


Constitutionality. — Standards of preventing waste 
and protecting correlative rights, as laid out in 70-2-11 
NMSA 1978, are sufficient to allow commission's power 
to prorate and create standard or nonstandard spacing 
units to remain intact, and this section is not unlawful “s Y : 
delegation of legislative power under N.M. Const., art. ITI, trary to spirit of conservation statutes to drill an unneces- 
§ 1. Rutter & Wilbanks Corp. v. Oil Conservation Comm'n, sary and economically wasteful well were held sufficient 
1975-NMSC-006, 87 N.M. 286, 532 P.2d 582. to justify creation of two nonstandard gas proration units, 

The terms "spacing anit and "proration unit" and force pooling thereof, and were supported by substan- 
are not synonymous and commission has power to tial evidence. Likewise, participation formula adopted by 
fix spacing units without first creating proration units. commission, which gave each owner a share in production 
Rutter & Wilbanks Corp. v. Oil Conservation Comm'n, in same ratio as his acreage bore to the acreage of whole, 
1975-NMSC-006, 87 N.M. 286, 532 P.2d 582. was upheld despite limited proof as to extent and charac- 


Authority to pool separately ownelll tracts: ter of the pool. Rutter & Wilbanks Corp. v. Oil Conserva- 
Since commission has power to pool separately owned tion Comm'n, 1975-NMSC-006, 87 N.M. 286, 532 P.2d 582. 
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Proceedings to increase oil well spacing. ~ A pro- Law reviews. — For comment on geothermal energy 
ceeding on an oil and gas estate lessee's application for and water law, see 19 Nat. Res. J. 445 (1979). 
an increase in oil well spacing was adjudicatory, and: the Am, Jur. 2d, A.L.R. and C.J.S. references. oe Am. 
lessor was entitled to actual notice under the due pro- Jur. 2d Gas and Oil §§ 159, 164, 172. 


cess requirements of the New Mexico and :United States 58 C.J.S. Mines and Minerals §§ 230, 240: » 
Constitutions, Uhden v. N.M. Oil Conservation Comm'n, 
1991-NMSC-089, 112 N.M. 528, 817 P.2d 721. 


70-2-19, Common purchasers; discrimination in purchasing prohibited. 


A. Every person now engaged or hereafter engaging in the business of purchasing oil to be 
transported through pipelines shall be a common purchaser thereof and shall, without: discrimi- 
nation in favor of one producer as against another in the same field, purchase all oil tendered to 
it which has been lawfully produced in the vicinity of, or which may be reasonably reached, by 
pipelines through which it is transporting oil, or the gathering branches thereof, or which may 
be delivered to the pipeline or gathering branches thereof by truck or otherwise, and shall fully 
perform all the duties of a common purchaser. If any common purchaser shall not have need for 
all such oil lawfully produced within a field or if for any reason it shall be unable to purchase all 
such oil, then it shall purchase from eachproducer in a field ratably, taking and purchasing the 
same quantity of oil from each well to the extent that each well is capable of producing its ratable 
portions; provided, however, nothing herein contained shall be construed to require more than 
one pipeline connection for each producing well. In the event any such common purchaser of oil 
is likewise a producer or is affiliated with a producer, directly or indirectly, it is hereby expressly 
prohibited from discriminating in favor of its own production or in favor of the production of an 
affiliated producer as against that’of others, and the oil produced by such common purchaser or 
by the affiliate of such common purchaser shall be treated as that of any other producer for the 
purposes of ratable taking. 

B. It shall-be unlawful for any common purchaser to’ ingaaely or unreasonably discriminate as to 
the relative quantities of oil purchased by it in the various fields of the state; the question of the jus- 
tice or reasonableness to be determined by the division, taking into consideration the production and 
age of wells in the respective fields and all other factors. It is the intent of the Oil and Gas Act [this 
article] that all fields shall be allowed to produce and market a just and equitable share of the oil pro- 
duced and marketed in the state, insofar as the same can be‘effected economically and without waste. 

C. It shall be the duty of the division to enforce the provisions of the Oil and Gas Act, and it 
shall have the power, after notice and hearing as provided in Section 70-2-23 NMSA 1978, to make 
rules, regulations and orders defining the distance that extension of the pipeline system shall be 
made ’'to’all wells not served; provided that no such authorization or order shall be made unless 
the division finds, as to such extension, that it is reasonably required and economically justified 
or, as to such extension of facilities, that the expenditures involved therein and the expense in- 
cident thereto are justified in relation to the volume of oil available for transportation through 
said extension; and such other rules, regulations and orders as may be necessary to carry out the 
provisions of the Oil and Gas Act, and in making such rules, regulations and orders, the division 
shall give due consideration to the economic factors involved. The division shall have authority. to 
relieve such common purchaser, after due notice and hearing as herein provided, from the duty of 
purchasing crude petroleum oil of inferior quality or grade or that is not reasonably suitable for 
the requirements of such common purchaser. 

D.. Any person now or hereafter engaged in purchasing from one or more producers gas pro- 
duced from gas wells or casing-head gas produced from oil wells shall be a common purchaser 
thereof within each common source.of supply from which it purchases, and as such it shall pur- 
chase gas lawfully produced from gas wells or casing-head gas produced from oil wells with which 
its gas transportation facilities are connected in the pool and other gas lawfully produced within 
the pool and tendered to.a point on its gas transportation facilities. Such purchases shall be made 
without unreasonable discrimination in favor of one producer against another in the price paid, 
the quantities purchased, the bases of measurement or the gas transportation facilities afforded 
for gas of like quantity, quality and pressure available from such wells. In the event any such 
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person is likewise a producer, he is prohibited:to the same extent from discriminating in favor of 
himself on production from gas wells or casing-head gas produced from oil wells in which he has an 
interest, direct or indirect, as against other production from gas wells or casing-head gas produced 
from oil wells in the same pool. For the purposes of the Oil and Gas Act, reasonable differences in 
prices paid or facilities afforded, or both, shall not ‘constitute unreasonable discrimination if such 
differences bear’a fair relationship to differences in quality, quantity or pressure of the gas avail- 
able or to the relative lengths of time during which such gas will be available to the purchaser. The 
provisions of this subsection shall not apply: 

(1) to any wells or pools used for storage and withdrawal from storage of natural gas origi- 
nally produced not in violation of the Oil and Gas Act or of the rules, regulations or orders of the 
division; or 

(2) to persons purchasing gas principally for use in the recovery or production of oil or gas. 

E. Any common purchaser taking gas produced from gas wells or casing-head gas produced 
from oil wells from a common source of supply shall take ratably under such rules, regulations 
and orders, concerning quantity, as may be promulgated by the division consistent with the Oil 
and Gas Act. The division, in promulgating such rules, regulations and orders, may consider the 
quality and the deliverability of the gas, the pressure of the gas at the point of delivery, acreage 
attributable to the well, market requirements in the case of unprorated pools, and other pertinent 
factors. 

F. Nothing in the Oil and Gas Act shall be construed or applied to require, directly or indirectly, 
any person to purchase gas of a quality or under a pressure or under any other condition by reason 
of which such gas cannot be economically and satisfactorily used by such purchaser by means of 
his gas transportation facilities then in service. 


History: Laws 1935, ch. 72, §§ 12a, 12b, and 12c, 
added by 1941, ch. 166, § 2; 1941 Comp., §§ 69-214, 69- 


‘waste would result if allowable is produced. Continental 
Oil Co. v. Oil Conservation Comm'n, 1962-NMSC-062, 70 


215 and 69-216; Laws 1949, ch. 168, § 14; 1953 Comp., 
§ 65-3-15; Laws 1977, ch. 255, § 53; 1983, ch. 94, § 1. 


ANNOTATIONS 


Relationship between prevention of waste and 
correlative rights. — The prevention of waste is of par- 
amount interest to the legislature and protection of cor- 


relative rights is interrelated and inseparable from it. The | 


very definition of "correlative rights" emphasizes the term 
"without waste." However, protection of correlative rights 
is a necessary adjunct to prevention of waste. Continental 
Oil Co. v. Oil Conservation Comm'n, 1962-NMSC-062, 70 
N.M. 310, 873 P.2d 809. © 


Allowable not: to exceed market demand. — When’. 


70-2-16C NMSA 1978.and Subsection E of this section are 
read together, one fact is evident: even after a pool is pro- 
rated, the market demand must be determined, since, if al- 
lowable production from the pool exceeds market demand, 


70-2-20. Repealed. 


Repeals. — Laws 1981, ch. 362, § 3, repeals 70-2-20 
NMSA 1978, relating to penalty for violations. For present 


N.M. 310, 378 P.2d 809. 

Basis for change of allowables. — Enabling of gas 
purchasers to more nearly meet market demand is not an 
authorized statutory basis upon which change of allow- 
ables may be placed. Continental Oil Co. v. Oil Conserva- 
tion Comm'n, 1962-NMSC-062, 70 N.M. 310, 373 P.2d 809: 

Elements of property rights of natural gas own- 
ers. — The legislature has stated ‘definitively the ele- 
ments contained in property right of natural gas owners. 
Such right is not absolute or unconditional. It consists of 
merely (1) an opportunity to produce, (2) only insofar as 


“it is practicable to do so, (3) without waste, (4) a propor- 


tion, (5) insofar as it can be practically determined: and 
obtained without waste, (6) of gas in the pool. Continental 
Oil Co, v. Oil Conservation Comm'n, 1962- NMSC- 062, 70 
N.M. 310, 373 P.2d 809. 

Am. Jur. 2d, A.L.R. and CwJ.S. references, — 61 Am. 
Jur. 2d Pipelines 8.5. 

58 C.J.S. Mines and Mineral § 239. 


provisions, see 70-2-31 NMSA 1978, effective June 19, 
1981. 


70-2-21. Purchase, sale or handling of excess oil, natural gas or 


products prohibited. 


A. The sale or purchase or acquisition, or the transportation, refining, processing or handling 
in any other way, of crude petroleum oil or natural gas in whole or in part produced in excess of the 
amount allowed by any statute of this state, or by any provision of this act, or by any rule, regula- 
tion or order of the commission or division made thereunder, is hereby prohibited, and such oil or 
commodity is hereby referred to as "illegal oil" or "illegal gas," as the case may be. 
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B. The sale or purchase or acquisition, or the transportation, refining, processing or the han- 
dling in any other way, of any product of crude petroleum or any product of natural gas, which 
product is derived in whole or in part from crude petroleum oil or natural gas produced in whole or 
in part in excess of the amount allowed by any statute of this state, or by any provisions of this act, 
or by any rule, regulation or order of the commission or division made thereunder, is hereby pro- 
hibited, and each such commodity or product is herein referred to as "illegal oil product” to distin- 
guish it from "legal oil-product," or "illegal gas product to distinguish it from "legal gas product." 


History: Laws 1935, ch. 72, § 13;,1941 Comp., § 69- ANNOTATIONS 
4 168, § 1 1953 C 5-35-18; . 
any spat! Rie § 56. ty pmpo  G8:8- + Am, Jur. 2d, A.L.R. and C.J.S, references, — 38 Am. 


Com iler's notes. — The term "this act," referred to Jur. 2d Gas and Oil § 161, 
in this eostioes means Laws 1935, ch. 72, §§ 1 to 24, which 58 C.J.S. Mines and Minerals §§ 239, 240, 
appear as 70-2-2 to 70-2-4, 70-2-6 to 70-2-11, 70-2-15, 70- 
2-16, 70-2-21 to 70-2-25, 70-2-27 to 70-2-30, and 70-2-33 
NMSA 1978. 


70-2-22. Rules and Sa aot Tne to effectuate i lane ott against. 
purchase or handling of excess.oil or natural gas; penalties. 


A. The division is specifically authorized and directed to make such rules, regulations and or- 
ders, and may provide for such certificates of clearance or tenders, as may be necessary to make 
effective the prohibitions contained in Section 70-2-21 NMSA 1978. 

B. Unless and until the division provides for certificates of clearance or tenders, or some other 
method, so that any person may have an opportunity to determine whether any contemplated 
transaction of sale or purchase or acquisition, or of transportation, refining, processing or handling 
in any other way, involves illegal oil or illegal oil product, or illegal gas or illegal gas product, no 
penalty shall be imposed for the sale or purchase or acquisition, or the transportation, refining, 
processing or handling in any other way, of illegal oil or illegal oil product, or illegal gas or illegal 
gas product, except under circumstances stated in the succeeding provisions of this paragraph. 
Penalties shall be imposed for the:commission of each transaction prohibited in Section 70-2-21 
NMSA 1978 when the person committing the same knows that illegal oil or illegal:oil product, or 
illegal gas or illegal gas product, is involved in such transaction, or when such person could have 
known or determined such fact by the exercise of reasonable diligence or from facts within his 
knowledge. However, regardless of lack of actual notice or knowledge, penalties as provided in this 
act shall apply to any sale or purchase or acquisition, and to the transportation, refining, process- 
ing or handling in any other way, of illegal oil or illegal oil product, or illegal gas or illegal gas prod- 
_ uct where administrative provision is made for identifying the character of the commodity as to its 
legality. It shall likewise be a violation for which penalties shall be imposed for any person to sell 
or purchase or.acquire, orto transport, refine, process or handle in any way any crude petroleum 
oil or natural gas or any product thereof without complying with the rule, regulation or order of 
the commission or division relating thereto. 


History: Laws 1935, ch. 72, § 14; 1941 Comp., § 69- Cross references. — For filing rules and regulations, 
220; Laws 1949, ch. 168, § 16; 1953 Comp., § 65-3-19; see 14-4-3 NMSA 1978. 
Laws 1977, ch. 255, § 57. 


70-2-23. Hearings on rules, meruiations: and orders; notice; emergency. 
~ rules. 


Except as provided for herein, before any rule, regulation or order, including revocation, change, 
renewal or extension thereof, shall be made under the provisions of this act, a public hearing shall 
be held at such time, place and manner as may be prescribed by the division. The division shall 
first give reasonable notice of such hearing (in no case less than ten days, except in'an emergency) 
and at any such hearing any person having’an interest in the subject matter of the hearing shall 
be entitled to be heard. In case an emergency is found to exist by the division which in its judgment 
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requires the making of a rule, regulation or order without first‘having a hearing, such emergency 
rule, regulation or order shall have the same validity as if a hearing with respect to the same had 
been held after due notice, The emergency rule, regulation or order permitted by this section shall 
remain in force no longer than fifteen days from its effective date, and, in any event; it shall expire 
when the rule, regulation or order made after due notice and hearing with respect to the subject 
matter of such emergency rule, regulation or order becomes effective. 


History: Laws 1935, ch. 72, § 15; 1941'‘Comp,, § 69- Reasonable notice mandate. — The reasonable no- 


221; Laws 1949, ch. 168, § 17; 1953 Comp., § 65- 3-20; tice mandate of this section should circumseribe whatever 
Laws 1977, ch. 255, § 58. rules are promulgated for the purpose of notifying inter- 
Compiler's notes, — The term "this act," referred to ested persons, so where the’ New Mexico’ oil conservation 
in this section, means Laws 1935, ch. 72, §8 1 to 24, which commission's notice for promulgating a new rule was is- 
appear as 70-2-2 to 70-2-4, 70-2-6 to’70-2-11, 70-2-15, '70- sued on behalf of the state of New Mexico, was given under 
2-16, 70-2-21 to 70-2-25, 70=2-27 to 70-2-30, and 70-2-83 the commission's*seal, was signed by the chairman of the 
NMSA 1978. commission, stated the date, time, and place of the hear- 
ogg . ing, and gave the:date by which written comments were 
ANNOTATIONS required to be submitted, was published in the Albuquer- 
Notice of proceedings. — ech aGatanct toeine que Journal, on the commission docket, which was mailed 
creasing spacing requirements for deep wildcat gas wells electronically to those who requested it, in the New Mex- 
in certain areas of the state was invalid as to individual ico Register, and on the.oil conservation division's website, 
holders of working interests and operating rights affected and all notices were timely, the commission ‘satisfied all 
thereby because the holders were not afforded reasonable notice requirements prescribed by statute and regulation. 
notice of the proceedings as required by the New Mexico Earthworks’ Oil & Gas Accountability Project v. N.M. Oil 
Oil and Gas Act. and its implementing regulations, John- Conservation Comm'n, 2016-NMCA-055, cert. denied. 
son v. N.M. Oil Conservation Comm'n, 1999-NMSC-021, Am, Jur, 2d, A.L.R. and C.J.S. references, — 2 Am. 
127 N.M, 120, 978 P.2d 327. Jur. 2d Administrative Law § 294 et seq. 


+78 CiJ:S, Public Administrative Law and Procedure 
$8 103 to 106. 


70-2-24, Reports of governmental departments or agencies as to market 
demand to be deemed prima facie correct. 


The reports, estimates, findings of fact or similar documents or Ahdifiee of the United States 
bureau of mines, or of any other department or agency of the United States government, or of any 
bureau or agency under:an interstate compact to which the state of New Mexico iis a party made 
with respect to the reasonable market demand for crude petroleum oil, may be considered by the 
division. or by any:court and taken as being prima facie correct. | 


History: Laws 1935, ch. 72; § 16; 1941 Comp., § 69- 
222; Laws 1949, ch. 168, § 18; 1953 Comp., § 65-3-21; 
Laws 1977, ch. 255, § 59. 


70-2-25. Rehearings; appeals. 


A. Within twenty days after entry of an order or decision of the commission, a party of record 
adversely affected may file with the commission an application for rehearing in respect of any 
matter determined by the order or decision, setting forth the respect in which the order or deci- 
sion is believed to. be erroneous: The commission shall grant or refuse the application in whole or 
in part within ten days after the application is filed, and failure to act on the application within 
that period shall be deemed a refusal and final disposition of that application. In the event the 
rehearing is granted, the commission may enter a new order or decision after rehearing as may be 
required under the circumstances, 

B. A party of record to the rehearing proceeding dissatisfied with the disposition of the applica- 
tion for rehearing may appeal to the district court pursuant to the provisions of Section 39-3- 1, 1 
NMSA 1978, 


1-> 


History: Laws 1935, ch. 72, § 17; 1941 Comp., § 69- Cross references. — For procedures governing ad- 
223; Laws 1949, ch. 168, § 19; 1953 Comp., § 65-3-22;. ministrative appeals to the district court, see Rule 1-074 
Laws 1979, ch. 133, § 1;.1981, ch. 63,.§ 2; 1998, ch. 55, NMRA. 

§ 85; 1999, ch. 265, § 87. For Rules of Appellate Procedure, see Rule 12-101 
NMRA et seq. 
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The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1,1" for "Section 12-8A-1" in Subsec- 
tion B. 


OIL AND GAS 


The 1998 amendment, effective September 1, 1998, © 


rewrote this‘section. 
* ANNOTATIONS 


Constitutionality. — De novo judicial review of 
agency action or proration of gas production is not unlaw- 
ful delegation of power in violation of the basic theory of 
separation of powers among legislative, executive and ju- 
dicial branches of government. State ex rel. Oil Conserva- 
tion Comm'n v. Brand, 1959-NMSC-088, 65 N.M. 384, 338 
P.2d 113 (decided under prior law). 

Subsection A specifically requires filing of appli- 
cation for rehearing setting forth the claimed invalid- 
ity of order entered by commission. Its purpose is to afford 
commission an opportunity to reconsider and correct erro- 
neous decision. Pubco Petroleum Corp. v. Oil Conservation 
Comm'n, 1965-NMSC-023, 75 N.M. 36, 399 P.2d 932. 

Subsection B relates solely to dissatisfied appli- 
cant and what he may do following entry of an order on 
rehearing or refusal of a rehearing. The term "party of re- 
cord to the rehearing proceeding," as used in Subsection B, 
means a party who has applied for a rehearing and iis dis- 
satisfied with disposition of his application. Pubco Petro- 
leum Corp. v. Oil Conservation Comm'n, 1965-NMSC-023, 
75 N.M. 36, 399 P.2d 932. 

Lack of jurisdiction. — Where plaintiff asked the Oil 
Conservation Commission to suspend proceeds from two 
gas wells in conjunction with plaintiff's objection to appli- 
cations to pool mineral interests; the commission denied 
the request; plaintiff did not appeal the commission's deci- 
sion; and plaintiff filed a motion in a quiet title action to 
suspend proceeds, the district court lacked subject mat- 
ter jurisdiction to rule on the motion, Edwin Smith, LLC 
v. Clark, 2011-NMCA-003, 149 N.M. 249, 247 P.3d 1184, 
rev'd, Edwin Smith, LLC -v. Synergy Operating, LLC, 
2012-NMSC-034, 285 P.3d 656. 

Commission's judicial decision preclusive. — 
Commission was acting in a judicial capacity when it 
approved a proposed unitization plan; its decision was 
therefore entitled to preclusive effect. Amoco Prod. Co. v. 
Heimann, 904 F.2d 1405 (10th Cir. 1990), cert. denied, 498 
USS. 942, 111 S. Ct. 350, 112 L. Ed, 2d 314 (1990). 

Supreme court review of commission's action. — 
The supreme court makes same review of commission's 
action as did district court. It is restricted to considering 
whether, as a matter of law, commission's action is consis- 
tent with and within scope of its statutory authority, and 
whether administrative orders are supported by substan- 
tial evidence, Rutter & Wilbanks Corp. v. Oil Conservation 
Comm'n, 1975-NMSC-006, 87 N.M. 286, 532 P.2d 582. 

Sufficiency of commission's findings. — Since ap- 
pellant had filed two applications with the commission 
seeking either establishment of certain property within a 
gas pool as separate and distinct pool with special pool 
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rules for production or, as an alternative, exemption of 
his wells from prorationing within gas pool and establish- 
ment of special production allowables, and at commission 
hearing appellant elicited evidence from his sole witness 
tending to support his applications, but commission did 
not put on any testimony, merely cross-examining appel- 
lant's witness, the record failing to provide any illumina- 


‘tion as to why the testimony was wrong and should be dis- 


regarded, and nevertheless, commission found there was 
single common source of supply, that granting the applica- 
tions would violate correlative rights and that their denial 
was necessary to prevent waste, it was held that admin- 
istrative findings sufficiently extensive to show basis of 
commission's order was utterly lacking and reversal was 
thereby required. Fasken v. Oil Conservation Comm'n, 
1975-NMSC-009,.87 N.M. 292, 532 P.2d 588. 

In cases when sufficiency of the commission's findings 
is in issue or their substantial support is questioned, it 
must appear: (1) that commission made findings of ulti- 
mate facts which are material to the issues, having to do 
with such ultimate factors as whether a common source of 
supply exists, prevention of waste, protection of correla- 
tive rights and matters relative to net drainage, (2) that 
commission made sufficient findings to disclose reasoning 
of the commission in reaching its ultimate findings, and 
(8) findings must have substantial support in the record. 
Fasken v. Oil Conservation Comm'n, 1975-NMSC-009, 87 
N.M. 292, 532 P.2d 588. 

Question whether commission's order instituting pro- 
rationing in a pool was arbitrary, unreasonable, unlaw- 
ful and capricious because of lack of substantial evidence 
that wells were producing from same pool and because 
commission failed to determine amount of recoverable gas 
under each tract or in the pool was question of fact and 
not one of jurisdiction. Grace v. Oil Conservation Comm'n, 
1975-NMSC-001, 87 N.M. 205, 531 P.2d 939. 

Lack of jurisdiction. — Since corporation failed to 
exhaust its statutory administrative remedies, trial court 


‘was without jurisdiction to entertain review of the order 


of commission, Pubco Petroleum Corp. v: Oil Conservation 
Comm'n, 1965-NMSC-023, 75 N.M. 36, 399 P.2d 932. 

Commission is necessary adverse party to an 
appeal of one of its decisions and it was error for trial 
court to refuse to allow commission to participate as 
such. Continental Oil Co..v. Oil Conservation Comm'n, 
1962-NMSC-062, 70 N.M, 310, 373 P.2d 809. ‘ 

"Entry of an order" means entering order upon a min- 
ute book or other proper book used to record the official 
acts of the commission. 1953-54 Op. Att'y Gen. No, 54- 
5927. 

Law reviews. — For comment on Cont'l Oil Co. v. Oil 
Conservation Comm'n, 70 N.M. 310, 373 P.2d 809 (1962), 
see 3 Nat. Res. J. 178 (1963); 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur. 2d Administrative Law § 392 et seq., § 415 et seq. 

73A C.J.S. Public Administrative Law and Procedure 
§§ 161, 162, 172 to 190. 


70-2-26. Review of oil conservation commission decision; appeals. 


The secretary of energy, minerals and natural resources may hold a public hearing to determine 
whether an order or decision issued by the commission contravenes the public interest. The hear- 
ing shall be held within twenty days after the entry of the commission order or decision following 
a rehearing or after the order refusing a rehearing. The hearing shall be a de novo proceeding, and 
the secretary shall enter such order or decision as may be required under the circumstances, having 
due regard for the conservation of the state's oil, gas and mineral resources, and the commission 
shall modify its own order or decision to comply therewith. If a rehearing before the commission 
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was granted, the record of the rehearing shall be made part of the record of the hearing before the 
secretary. If the application for rehearing was denied, the record of the hearing before the com- 
mission or the oil conservation division shall be made part of the record of the hearing before the 
secretary. Orders and decisions of the secretary may be appealed by any party to the original hear- 
ing or the rehearing before the commission or by any party to the hearing before the secretary held 
pursuant to this section, in accordance with the procedure of Subsections B, C and D of Section 70- 
2-25 NMSA 1978, except that the appeal shall not be a de novo proceeding and shall be limited to a 


review of the record of the hearing held pursuant to the provisions of this section. 


History: 1953 Comp., §.65-3-22.1, enacted by Laws 
1977, ch. 255, § 60; 1987, ch. 234, § 62. 

The 1987 amendment, effective July 1, 1987, in the 
first sentence substituted "energy, minerals and natural 
resources" for "energy and minerals department" near the 
beginning and substituted "commission contravenes. the 
public interest" for "oil conservation commission contra- 
venes the department's statewide plan or the public in- 
terest" at the end; in the fifth sentence substituted "the 
commission or the oil conservation division" for "commis- 
sion or the division"; in the middle of the sixth sentence 
substituted "Subsections B, C and D of Section 70-2-25 
NMSA 1978" for "Subsections (b), (c) and (d) of Section 65- 


Section 70-2-225 NMSA 1978. — Section 70-2-225 
NMSA 1978, as rewritten by Laws 1998, ch. 55, § 85, effec- 
tive September 1, 1998, no longer contains a Subsection 
C or D, or specific procedures for appeal of commission 
orders or decisions. For former provisions, see the 1995 
Replacement Pamphlet. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur. 2d Administrative Law § 369 et seq. 

73A C.J,S, Public Administrative Law and Procedure 
§§166to171. 


3-22 NMSA 1953"; and made minor changes in language 
throughout the section. 


70-2-27,. Temporary restraining order or injuction [injunction]; 
grounds; hearing; bond. 


A. No temporary restraining order or injunction of any kind shall be granted against the com- 
mission or the members thereof, or against the attorney general, or against any agent, employee or 
representative of the division, restraining the commission, or any of its members, or the division or 
any of its agents, employees or representatives, or the attorney general, from enforcing any statute 
of this state relating to conservation of oil or gas, or any of the provisions of this act, or any rule, 
regulation or order made thereunder, except after due notice to the director of the division, and to 
all other defendants, and after a hearing at which it shall be clearly shown to the court that the 
act done or threatened is without sanction of law, or that the provision of this act, or the rule, regu- 
lation or order complained of, is invalid, and that, if enforced against the complaining party, will 
cause an irreparable injury. With respect to an order to [or] decree granting temporary injunctive 
relief, the nature and extent of the probable invalidity of the state, or of any provision of this act, 
or of any rule, regulation or order thereunder involved in such suit, must be recited in the order or 
decree granting the temporary relief, as well as a clear statement of the probable damage relied 
upon by the court as justifying temporary injunctive relief. 

*B. No temporary injunction of any kind; including a temporary restraining order against the 
commission or the members thereof, or the division or its agents, employees or representatives, 
or the attorney general, shall become effective until the plaintiff shall execute a bond to the state 
with sufficient surety in an amount to be fixed by the court reasonably sufficient to indemnify all 
persons who may suffer damage by reason of the violation pendente lite by the complaining party of 
the statute or the provisions of this act or of any rule; regulation or order complained of. Any person 
so suffering damage may bring suit thereon before the expiration of six months after the statute, 
provision, rule, regulation or order’ complained of shall be finally held ‘to be valid, in whole or in 
part, or such suit against the commission, or the members thereof, or the division, shall be finally 
dismissed. Such bond shall be approved by the judge of the court in which the suit is pending, and 
shall be for the use and benefit of all persons who may suffer damage by reason of the violation 
pendente lite of the statute, provision, rule, regulation or order complained of in such suit, and who 
may bring suit within the time prescribed by this section; and such bond shall be so conditioned. 
From time to time, on motion and with notice to the parties, the court may increase or decrease the 
amount of the bond and may require new or additional sureties, as the facts may warrant. 
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History: Laws 1935, ch. 72, § 18; 1941 Comp., § 69- Compiler's notes. — The term "this act,’ referred to 
224; Laws 1949, ch, 168, § 20; 1953 Comp., § 65-3-23; in this section, means Laws 1985, ch. 72, §$:1 to 24, which 
Laws 1977, ch. 255, § 61, appear as 70-2-2 to 70-2-4, 70-2-6 to 70-2-11, 70-2-15, 70- 

Bracketed material. — The bracketed material was 2-16, 70-2-21 to 70-2-25, 70: 2-27 to 70-2- a0; and tee 2-33 


inserted by the compiler and is not part of the law... ; NMSA 1978. 


70-2-28. Actions for violations. 


Whenever it shall appear that ‘any person is violating, or threatening to violate, any statute of 
this state with respect to the conservation of oil or gas, or both, or any provision of this act, or any 
rule, regulation or order made thereunder, the division through’the attorney general shall bring 
suit against such person in the county of the residence of the defendant, or in the county of the 
residence of any defendant if there be more than one defendant, or in the county where the viola- 
tion is alleged to have occurred, for penalties, if any are applicable, and to restrain such person 
from continuing such violation or from carrying out the threat of violation. In such suit the divi- 
sion may obtain injunctions, prohibitory and mandatory, including temporary restraining orders 
and temporary injunctions, as the facts may warrant, including, when appropriate, an injunction 
restraining any person from moving or disposing of illegal oil or illegal oil product, or illegal gas or 
illegal gas product, and any or all such commodities, or funds derived from the sale thereof, may be 
ordered to be impounded or placed under the control of an agent appointed by the court if, in the 
judgment of the court, such action is advisable. 


History: Laws 1935, ch. 72, § 19; 1941 Comp., § 69- Cross references. — For forfeiture and sale of illegal 
225; Laws 1949, ch. 168, § 21; 1953 Comp., § 65-3-24; oil or.gas, see '70-2-32 NMSA 1978. 
Laws 1977, ch. 255, § 62. 

Compiler's notes. — The term "this act," referred to ) ANNOTATIONS 
in this section, means Laws 1935, ch. 72, §§ 1 to 24, which Am. Jur. 2d, A.L.R. and C.J.S. ref pee Pee 
appear.as 70-2-2 to: 70-24, 70-246 to 70-2-11, 70-2-15, 7010) (OF Miceland Minch ego Oe 
2-16, 70-2-21 to 70-2-25, 70-2-27 to 70-2-30, and 70-2-33 . a 
NMSA 1978. . . 


70-2-29. Actions for Bare institution of actions rae injunctions by 
private parties. 


Nothing.in this act contained or naHetuna: and no suit by or against the Roscint/ atu or the 
division, and no penalties imposed or claimed against any person for violating any statute of this 
state, with respect to conservation of oil and gas, or,any provision of this act, or any rule, regula- 
tion.or order issued thereunder, shall-impair or abridge or delay any cause of action for damages 
which, any person may have or assert against any person-violating any statute of the state with 
respect to conservation of oil and gas, or any provision of this act, or, any rule, regulation or order 
issued thereunder. Any person so damaged by the violation may sue for and recover such damages 
ashe may be entitled to, receive. In, the event’ the division should fail to bring suit to enjoin‘any 
actual:or threatened violation of any statute. of this state with respect to the conservation of oil 
and. gas; or of any provision of'this act, or of any.rule, regulation or order made thereunder, then 
any person or party in interest adversely affected by such violation, and who has notified the divi- 
sion in writing of such. violation or threat. thereof and, has requested the division;to sue, may,.to 
prevent any or further violation, bring suit for that purpose in the district court of any county in 
which the division could have brought suit, If,,im such suit, the court holds that injunctive relief 
should be granted, then the division shall be made a party and. shall be substituted for the person 
who brought the suit, and the insunction shall be issued as if the division had at all times been the 


complaiping party. ) , ef 3 

History: revi 1935, ch. 72, §2 20; 1941 Comp., § 69- 70-2-16, 70-2-21 to 70-2-25,'70-2-27 to-70-2-30, and 70-2- 
226; Laws 1949, ch. 168, § 22; 1953 Comp. 8 65-8- 25; 383 NMSA 1978. 
Laws 1977, ch, 255, § 68. | Cross references, — For when indemnity agreements 


Compiler's notes. — The term "this act," referred to |i are void, see 56-7-2 NMSA 1978: 
in this section, means Laws 1935, ch: 72, §§ 1 to 24, which. ; 
appear as 70-2-2 to 70-2-4, 70-2-6 to 70-2-11, 70-2-15, 
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70-2-30. [Violation of court order grounds for appointment of receiver. | 


The violation by any person of an order of the court relating to the operation of a well or wells, 
or of a pipeline or other transportation, equipment or facility, or of a refinery, or of a plant of any 
kind, shall be sufficient ground for the appointment of a receiver with power to: conduct operations 
in accordance with the order of the court. ) 


History: Laws 1935, ch. 72, § 21; 1941 Comp.,, § 69- Cross references. — For appointment of receivers, see 
227; Laws 1949, ch. 168, § 23; 1953 Comp., § 65-3-26, Rules 1-065 and 1-066 NMRA. 


70-2-31. Violations of the Oil and Gas Act; penalties. 


A. Whenever the division determines that a person violated or is violating the Oil and Gas Act 
or any provision of any rule, order, permit.or authorization issued pursuant to that act, the divi- 
sion may seek compliance and civil penalties by: 

(1) issuing a notice of violation; 

(2) commencing a civil action in district court for appropriate relief, including injunctive 
relief; or 

(3) issuing a famboitixy dedentibin order if the division datermtfibe that the violation is 
causing or will cause an imminent danger to public health or safety or a significant imminent 
environmental harm. The cessation order will remain in effect until the earlier of when the viola- 
tion is abated or thirty days unless a hearing is held before the division and a new order is issued. 

B. A notice of violation issued pursuant to Paragraph (1) of Subsection A of this section shall 
state with reasonable specificity the nature of the violation, shall require compliance immediately 
or within a specified time period, shall provide notice of the availability of an informal review and 
the date of a hearing before the division and shall provide notice of potential sanctions, including 
assessing a penalty, suspending, canceling or terminating a permit or authorization, shutting in a 
well and plugging and abandonment of a well and forfeiting financial assurance pursuant to Sec- 
tion 70-2-14 NMSA 1978. 

C. Ifthe notice of violation is not resolved informally within iris days after service of the 
notice, the division shall hold a hearing and determine whether the violation should be upheld 
and whether any sanctions, including civil penalties, shall be assessed. In assessing a penalty 
authorized by this section, the division shall take into account the seriousness of the violation, any 
good faith efforts to comply with the applicable requirements, any history of noncompliance under 
the Oil and Gas Act and other relevant factors. When a decision is rendered by the division after 
a hearing, any party of record adversely affected shall have the right to have the matter heard de 
novo before the commission pursuant to Section 70-2-13 NMSA 1978. 

D. Any civil penalty assessed by a court or by the division or commission pursuant to this 
section may not exceed two thousand five hundred dollars ($2,500) per day of noncompliance for 
each violation unless the violation presents a risk either to the health or safety of the public or 
of causing significant environmental harm, or unless the noncompliance continues beyond a time 
specified in the notice of violation or order issued by the division, commission or court, whereupon 
the civil penalty may not exceed ten thousand dollars ($10,000) per day of noncompliance for each 
violation. No penalty assessed by the division or commission after a hearing may exceed two 
hundred thousand dollars ($200,000); provided that such limitation does not apply to penalties 
assessed by a court. 

E. The commission shall make rules; pursuant to Section 70- 2-12.2 NMSA 1978, providing 
procedures for the issuance of notices of violations, the assessment of penalties and the conduct of 
informal proceedings and hearings pursuant to this section. 

F It is unlawful, subject to a criminal penalty of a fine of not more than five thousand doflars 
($5,000) or imprisonment for a term not exceeding three years or both such fine and imprison- 
ment, for any person to knowingly and willfully: 

(1) violate any provision of the Oil and Gas Act or any rule, regulation or order of the com- 
mission or the division issued pursuant to that act; or 
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OIL. AND GAS: 


70-2-32 


(2) do any of the following for the purpose of evading or violating, the Oil and Gas Act or 
any rule, regulation or order of the commission or the division issued pursuant to that act: 
(a) make any false entry or statement'in a report required by the Oil and Gas Act or 
by‘any rule; regulation or order of the commission or division issued pursuant to that’ act; 
(b) make or cause to be made any false entry in any record; account or memorandum 
required by the Oil and Gas Act or by any rule, regulation or order of the commission or division 


issued pursuant to that act; 


(c) omit or cause to be omitted from any such record, account or memorandum full, 


true and correct entries; or 


(d) remove from this state or destroy, mutilate, alter or falsify any such record, : ac- 


count or memorandum. 


G. For the purposes of Pat racine F of this section, each day of violation shall constitute a 


separate offense. 


H. Any person who knowingly and willfully procures, counsels, aids or abet the commission of 
any act described in Subsection A or F of this section shall be subject to the samé: peer tiae as are 


prescribed in Subsection D or F of this section. 


History: 1978 rine § 70-2-31, enacted re Laws 
1981, ch, 362, § 1; 2019, ch. 197, §.7. 

Repeals and reenactments. — Laws 1981, ch. 362, 
§ 1, repealed former 70-2-31 NMSA 1978 and enacted a 
new section, relating to the same’subject matter. . 

‘Cross references. — For disposition of fines and for- 
feitures under general laws, see N.M. Const,, art. XII, § 4. 


The 2019 amendment, effective January 1, 2020, re- © 


vised certain penalty provisions for violations of:the Oil 
and Gas Act; deleted Subsection A, added new Subsec- 
tions A through E and redesignated former Subsections 
B through D as Subsections F through H, respectively; in 


70-2-31.1. Reporting requirement. 


Subsection G, after "Subsection", deleted "B" and added 
"EF"; and in Subsection H,,after "Subsection A or", de- 
leted "B" and added "F", and after "prescribed", deleted 
"therein" and added "in Subsection D or F of this section". 

Applicability. — Laws 2019, ch. 197, § 12 provided 
that the provisions of this act.apply to contracts entered 
into on and after July 1, 2019. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 58 


_ C.J.S. Mines.and Minerals § 241. 


No later than October 1 of each year, the division shall report to the appropriate interim com- 
mittee of the legislature and to the governor and shall post on the agency website: 
A. the number of notices of violation that the division issued pursuant to the Oil and Gas Act 


during the previous fiscal year; 


B. the total amount of penalties collected by the division for violations pursuant to the Oil and 


Gas Act during the previous fiscal year; 


C. for each penalty collected, the following information: 
(1) the name of the person penalized and the location of the violation; and 
(2) the nature of the violation and the calculation of the penalty collected; and 
D.. the number and nature of lawsuits filed for a violation of the Oil and Gas Act, ‘including the 
names of defendants, the nature of the violation and the outcome of the litigation. _ 


History: Laws 2019, ch. 197, § 9. 
Effective dates. — Laws 2019; ch. 197, § 13 made 
Laws 2019, ch. 197, § 9 effective January 1, 2020. 


Applicability. — Laws 2019, ch. 197, § 12 provided 
that the provisions of this act apply to contracts entered 
into.on and after July 1, 2019. : 


70-2-32. Seizure and sale of illegal oil or gas or products; procedure. 


A. Apart from, and in addition to, any other remedy or procedure which may be available to 
the commission or the division, or any penalty which may be sought against or imposed upon any 
person, with respect to violations relating to illegal oil or illegal gas or illegal products thereof, all 
such oil or gas or products thereof shall, except under such circumstances as are stated herein, 
be contraband and shall be seized and sold, and the proceeds applied as herein provided. The sale 
shall not take place unless the court finds in the proceeding provided in this section that the owner 
of such illegal oil or illegal gas or product thereof is liable, or in some proceeding authorized by 
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Sections 70-2-1 through 70-2-34 NMSA 1978, such owner has already been held to be liable, for 
penalty for having produced the illegal oil or illegal gas, or for having purchased or acquired the 
illegal oil or illegal gas or product thereof. Whenever the division believes that illegal oil or illegal 
gas or product thereof is subject to seizure and sale,.as provided herein, it shall, through the <at- 
torney general, bring a civil action in rem for that purpose in the district court of the county where 
the commodity is found, or the action may be maintained in connection: with any suit or cross- 
action for injunction or for penalty relating to any prohibited transaction involving the illegal oil 
or illegal gas or product thereof. Notice of the action in rem shall be given in conformity with the 
law or rule applicable to such proceeding. Any person or party in interest who may show himself 
to be adversely affected by any such seizure and sale shall have the right to. intervene in the suit 
to protect his rights. ; 

B. Whenever the pleading with respect to the forfeiture of illegal oil.or illegal gas: or product 
sheveet shows ground for seizure and sale, and the pleading is verified or is supported by affidavit 
or affidavits, or by testimony under' oath, the court shall order such commodity to be impounded: or 
placed under the control, actual or constructive, of the court through an agent appointed by the court. 

C... The judgment. affecting the forfeiture shall provide that the: commodity be seized, if not 
already under the control of the court, and that a sale be had in similar manner and with similar 
notice as provided by law-or.rule with respect to the sale of personal property under execution; 
provided, however, the court may order that the commodity be sold in specified lots or portions, 
and at specified intervals, instead of being sold at one time. Title to the amount sold shall pass.as 
of the date of the seizure. The judgment shall provide for payment of the proceeds of the sale into 
the common school fund, after first deducting the costs in connection with the proceedings and the 
sale. The amount sold shall be treated as legal oil or legal gas or product thereof, as the case may 
be, in the hands of the purchaser, but the purchaser and the commodity shall be:subject to all ap- 
plicable laws and rules, regulations and orders with respect to further sale or purchase or acquisi- 
tion, and with respect to the transportation, refining, processing or handling in any other way, of 
the commodity purchased. 

D. Nothing in this section shall deny or abridge any cause of action a royalty owner, or any 
lienholder, or any other claimant, may have, because of the forfeiture of the illegal oil or illegal gas 
or product thereof, against the person whose act resulted in such forfeiture. 


History: 1953 Comp . § 65-83-28, enacted by Laws 1978), relating to procedure for’seizure and sale of illegal 


1978, ch, 58, § 1. oil or gas or products, and enacted a new section. 
Repeals. and reenactments. — Laws, 1978, ch. 58, -Cross references, — For sale on execution, see.39-5- 1 


§ 1, repealed 65-3-28, 1953 Comp. (former 70-2-32 NMSA NMSA 1978. 


70-2-33. Definitions. 


_AS used in the Oil and Gas Act: 

A. "person" means: 

(1) any individual, estate, trust, receiver, cooperative aesocisttions cluib! corporation, com- 
pany, firm, partnership, joint venture, syndicate or other entity; or 

(2) the United States or any agency or instrumentality: thereof or the state,or any political 
subdivision thereof; 

B. "pool" means an underground reservoir containing a common accumulation of crude petro- 
leum oil or natural gas or both. Each zone of a general structure, which zone is completely sepa- 
rate from any other zone’in the structure, is covered by the word "pool'.as used in the Oil and Gas 
Act. "Pool" is synonymous with 'eatitabh source of supply" and with "common reservoir"; 

C. "field" means the general area that is underlaid or appears to be underlaid by at least one 
pool and also includes the underground reservoir or reservoirs containing the crude. petroleum oil 
or natural gas or both. The words "field" and "pool" mean the same thing when only one under- 
ground reservoir is involved; however, "field", unlike "pool", may relate to two or more pools; 

D, "product" means:any commodity or thing made or manufactured from ‘crude petroleum oil 
or natural gas and all derivatives of crude petroleum oilor natural gas, including refined crude 
oil, crude tops, topped crude, processed crude petroléum, residue from crude petroleum, cracking 
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stock, uncracked fuel oil, treated crude oil, fuel oil, residuum, gas oil, naphtha, distillate, gasoline, 
kerosene, benzine, wash oil, waste oil, lubricating oil and — or mixtures of crude petroleum oil 
or natural gas or any derivative thereof; 

E. "owner" means the person who has the right to drill into and to produce from any pool and 
to appropriate the production either for the person or for the person and another; 

F. "producer" means the owner ofa well capable of producing oil or natural gas or both in pay- 
ing quantities; 

G. "gas transportation facility" means a pipeline in operation serving gas wells for the trans- 
portation of natural gas or some other device or equipment in like operation whereby natural gas 
produced from gas wells connected therewith can be transported or used for consumption; 

H. "correlative rights" means the opportunity afforded, so far as it is practicable to do so, to the 
owner of each property in a pool to produce without waste the owner's just and equitable share of 
the oil or gas or both in the pool; being an amount, so far as can be practicably determined and so 
far as can be practicably obtained without waste, substantially in the proportion that the quan- 
tity of recoverable oil or gas or both under the Property: bears to the total recoverable oil or gas or 
both in the pool and, for se purpose, to use the owner's just and equitable share of the reservoir 
energy; 

I. "potash" means thie Shndeally occurring bedded deposits of the salts of the element potas- 
sium; 

J. "casinghead gas" means any gas or vapor or both indigenous to an oil stratum and produced 
from such stratum with oil, including any residue gas remaining after the processing of perkiai 
head gas to remove its liquid components; 

K. "produced water" means:a fluid that: is an incigental pcp from drilling for or otf pro- 
duction of oil and gas; 

L. "commission" means the oil beddenvetiod commission; avid 

.M.. "division" means the oil conservation division of the energy, minerals and natural resources 
department. | 


History: Laws 1935, ch. 72, § 24; 1941 Comp., § 69- must depend upon commission's findings as to extent and 


230; Laws 1949, ch. 168, § 26; 1953 Comp., § 65-3-29; limitations of the right. This the commission is required 
Laws 1965, ch. 58, § 4; 1982, ch. 51, § 1; 1986, ch. 56, to do under legislative mandate. Continental Oil Co. v. Oil 
§ 1; 2004, ch. 87, § 2; 2019, ch. 197, § 8. Conservation Comm'n, 1962-NMSC-062, 70 N.M. 310, 378 
Cross references. — For definition of "waste," see 70- P.2d 809. 
2-3 NMSA 1978. Required findings by commission to protect cor- 
For definition of "carbon dioxide gas," see 70-2-34 NMSA relative rights. — In order to protect correlative rights, 
1978. it is incumbent upon commission to determine, "so far as it 
The 2019 amendment, effective July 1, 2019, defied is practical to do so," certain foundationary matters, with- 
"commission" and "division", and revised the definition out which correlative rights of various owners cannot be 
of "produced water", as used in the Oil and Gas Act; in ascertained. Therefore, the commission, by "basic conclu- 
Subsection K, after "means", deleted "water" and added "a sions of fact" (or what might be termed "findings"), must 
fluid"; and added new Subsections L and M, determine, insofar as practicable: (1) amount of recover- 
Applicability. — Laws 2019, ch. 197, § 12 provided able gas under each producer's tract; (2) total amount of 
that the provisions of this act apply to contracts entered recoverable gas in the pool; (3) proportion that (1) bears to 
into.on and after July 1,.2019. (2);.and (4) what, portion of the arrived at proportion can 
The 2004 amendment, effective May 19, 2004, added be recovered without waste. That extent of the correlative 
Subsection K. rights must first be determined before commission can 
The 1986 amendment, effective May 21, 1986, added act to protect them is manifest. Continental Oil Co. v. Oil 
Subsection J and made stylistic changes throughout the Conservation Comm'n, 1962-NMSC-062, 70 N.M. 310, 373 
section. P.2d 809. 


Commission's findings upheld. — When commis- 


ANNOTATIONS sion exercises its duty to allow each interest owner in a 
Relationship between prevention of waste and pool his just and equitable share of the oil or gas under- 
protection of correlative rights. — The prevention of lying his property, mandate to determine the extent of 
waste is of paramount interest to the legislature and pro- those correlative rights is subject to the qualification as 
tection of correlative rights is interrelated and insepara- far as it is practicable to do so, and where commission es- 
ble from it: The very definition of "correlative rights" em- tablished participation formula giving each owner in the 
phasizes the term "without waste." However, protection of unit a share in production in the same ratio as his acreage 
correlative rights is a necessary adjunct to the prevention _ bore to the acreage of the whole units, the supreme court 
of waste. Continental Oil Co. v. Oil Conservation Comm'n, found that such a formula was reasonable and logical, if 
1962-NMSO-062, 70 N.M. 310, 373 P.2d'809. perhaps not the most complete or accurate method that 
Protection of natalanva rights. — Although sub- may be used when more subsurface information becomes 
servient to prevention of waste and perhaps to the prac- available, Rutter & Wilbanks Corp. v. Oil Conservation 
ticalities of the situation, protection of correlative rights Comm'n, 1975-NMSC-006, 87 N.M. 286, 532 P.2d 582. 
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70-2-34 OIL CONSERVATION COMMISSION; DIVISION; REGULATION OF WELLS 70-2-35 


New proration formula to be based on recover- elements contained in property right of natural gas own- 
able gas. — Lacking a finding that a new gas proration ers. Such right is not absolute or unconditional. It consists 
formula is based on the amounts of recoverable gas in the of merely (1) an opportunity to produce, (2) only insofar as 
pool and under the tracts, insofar as these amounts can ~ ‘it is practicable to do so, (3) without waste, (4) a propor- 
be practically determined and obtained without waste, a tion, (5) insofar as it can be practically determined and 
supposedly valid order in current use cannot be replaced. obtained without waste, (6) of gas in the pool. Continental 
Such findings are necessary requisites to the validity of Oil Co, v. Oil Conservation Comm'n, 1962-NMSC-062, 70 
order, for it is upon them that the very power of commis- N.M. 310, 373 P.2d 809. 
sion to act depends.’ Continental. Oil Co. v. Oil Conserva- Law reviews. — For comment on Cont'l Oil Co. v. Oil 
tion Comm'n, 1962-NMSC-062, 70 N.M, 310, 373 P.2d 809. Conservation Comm'n, 70 N.M, 310, 373 P.2d 809 (1962), 

Prevention of drainage between producing see 3 Nat. Res. J. 178 (1963). 
tracts. — In addition to making findings to protect cor- For article, "Compulsory Pooling of Oil and Gas Inter- 
relative rights, commission, "insofar as is practicable, ests in New Mexico," see 3 Nat, Res. J, 316 (1963). 
shall prevent drainage between producing tracts in a pool For comment on El Paso Natural Gas Co. v. Oil Conser- 
which is not equalized by counter-drainage," under the vation Comm'n, 76 N.M. 268, 414 P.2d 496 (1966), see 7 
provisions of 70-2-16C NMSA 1978. Continental Oil Co. v. Nat. Res, J, 425 (1967). 

Oil Conservation Comm'n, 1962-NMSC-062, 70 N.M. 310, Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
373 P.2d 809. Jur. 2d Gas and Oil §§ 145, 157, 
Elements of property rights of natural gas own- 58 C.J.S. Mines and Minerals §§ 229, 240. 


ers. — The legislature has stated definitively the 


70-2-34. Regulation, conservation and prevention of waste of carbon 
dioxide, helium and other non-hydrocarbon gases. 


A. The oil conservation division shall adopt and administer rules on the conservation, the pro- 
duction and the prevention of waste of carbon dioxide, helium and other non-hydrocarbon gases 
in the same manner as it regulates, conserves and prevents waste of natural or hydrocarbon gas. 
Where applicable, the provisions of the Oil and Gas Act relating to gas or natural gas shall also 
apply to carbon dioxide, helium and other non-hydrocarbon gases. 

B. The commission shall have concurrent jurisdiction and authority with the oil conservation 
division to the extent necessary for the commission to perform its duties as required by law. 

C. As used in this section: 

(1) "carbon dioxide" means a noncombustible gas composed chiefly of carbon dioxide occur- 
ring naturally in underground rocks; 

(2) "helium" means a gas composed of the elemental gas helium and found in underground 
rocks, often along with other gases; and 

(8) "other non-hydrocarbon gases" means noncombustible gases found in underground 
rocks, often along with other gases. 


History: Laws 1935, ch. 72, § 28, enacted by Laws The 2003 amendment, effective June 20, 2003, re- 
1937, ch. 193, § 1; 1941 Comp., § 69-232; Laws 1949, wrote the section to include coverage of helium and other 
ch. 168, § 28; 1953 Comp., § 65-3-31; Laws 1977, ch. non-hydrocarbon gases and to add Subsection C. 


255, § 66; 2008, ch. 12, § 1. 


70-2-35. Legal representation before the federal energy regulatory 
commission. 


There may be a special assistant attorney general employed by the energy, minerals and natu- 
ral resources department who shall represent the interests of this state before the federal energy 
regulatory commission. In addition, this attorney shall work closely with other agencies having 
responsibilities relating to oil and gas matters and shall carry out such additional responsibilities 
as are delegated to him by the energy, minerals and natural resources department. All costs in- 
curred in employing such counsel shall be paid out of the oil conservation fund in accordance with 
provisions of the State Budgets Act. 


History: 1958 Comp., § 65-3-35, enacted by Laws The 1987 amendment, effective July 1, 1987, substi- 
1978, ch. 347, § 1; 1977, ch. 255, § 67; 1987, ch. 234, ~__—_— tuted "energy, minerals and natural resources" for "energy 
§ 63. and minerals" in the first sentence, at the end of the sec- 

Compiler' s notes. — The State Phitigets Act, referred ond sentence, substituted "federal energy regulatory com- 
to in the last sentence, apparently means those provisions mission" for "federal power commission", and made minor 
found in Article 3 of Chapter 6 NMSA 1978. changes in language throughout the section. 
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70-2-36 OIL AND GAS TAS ) 70-2-38 


70-2-36. Removing or altering marks of identification; penalty. ©" 


A. ‘No person shall remove, alter or attempt to remove or alter, any serial number, brand name, 
trademark or any other mark of identification from any tool,or any other-item of-construction or 
oil field equipment by grinding, filing, welding or any other method with the intent to deprive its 
lawful owner of positive identification. 

B... Any person who violates the provisions of this section is guilty of.a misdemeanor and, upon - 
conviction, shall be fined not more than one thousand dollars ($1,000) or imprisoned for a definite 
term of not more than one year or both. ! 


History: 1953- Sosy. 4 § 65-38-36, enacted by Laws 
1975, ch. 73, § 1. 


70-2-36.1. Repealed. 


Repeals. — Laws 1991, ch. 9, § 45A repeals 70-2-36.1 effective July 1, 1991. For provisions of former section, see 
NMSA 1978, as amended by Laws 1989, ch. 180, § 12, re- 1989 Cumulative Supplement. 
lating to creation and disposition of the conservation fund, 


70-2-37. Oil and gas reclamation fund created; disposition of fund. 


There is created the "oil and gas reclamation fund". In addition to other sources, money in the 
fund may consist of donations. All funds i in the oil and gas reclamation fund are appropriated to 
the energy, minerals and natural resources department for use by the oil conservation division in 
carrying out the provisions of the Oil and Gas Act [7-30-1 NMSA 1978]. 


History: 1953 Comp., § 65-3-37, enacted by Laws ‘The 1989 amendment, effective April 7, 1989, snipes 
1977, ch, 237, § 4; 1978, ch. 117, § 2; 1987, ch. 284, § 64; "and the earnings therefrom" following gas reclamation 
1989, ch. 324, § 38; 2010, ch. 98, § 3. fund" in the second sentence. ‘| 

The 2010 amendment, effective May 10; 2010, added The 1987 amendment, effective July 1, 1987, substi- 
the second sentence. tuted "energy, minerals and natural resources" for "energy 


and minerals" and made a minor language change. 


70-2-38. Oil and gas reclamation fund administered; plugging wells 
on federal land; right of indemnification; annual report; 
contractors selling equipment for salvage. 


A. The oil and gas reclamation fund shall be adwithietared by the oil éonsérvdtion diviaion of 
the energy, minerals and natural resources department. Expenditures from the fund may be used 
by the director of the division for the purposes of: 

(1) employing the necessary personnel to survey abandoned wells, well sites and associ- 
ated production facilities and preparing plans for administering and performing the plugging of 
abandoned wells that have not been plugged or that have been. improperly plugged and for the 
restoration and remediation of abandoned well sites and associated production facilities that have 
not been properly restored and remediated; and 

(2) supporting energy education throughout the state in an emiOuny not to exceed one pout: 
dred fifty thousand dollars ($150,000) annually. 

B. The director of the oil conservation division of the energy, minerals and natural resources 
department, as funds become available in the oil and gas reclamation fund, shall reclaim and 
properly plug all abandoned wells and shall restore and remediate abandoned well sites and asso- 
ciated production facilities in accordance with the provisions of the Oil and Gas Act and the rules 
and regulations promulgated pursuant to that act. The division may order wells plugged and well 
sites and associated production facilities restored and remediated on federal lands on which there 
are no bonds running to the benefit of the state in the same manner and in accordance with the 
same procedure as with wells drilled on state and fee land, including using funds from the oil and 
gas reclamation fund to pay the cost of plugging. When the costs of plugging a well or restoring 


1016 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


70-2-39 OIL CONSERVATION COMMISSION; DIVISION; REGULATION OF WELLS 70-2-39 
and remediating well sites and associated production facilities are paid from the oil and gas rec- 
lamation fund, the division is authorized to bring a suit against the operator or district court of 
the county in which the well is located for indemnification for all costs incurred by the division in 
plugging the well or restoring and remediating the well site and associated production facilities. 
Any funds collected pursuant to a judgment in a suit for indemnification brought under the Oil 
and Gas Act shall be deposited in the oil and gas’reclamation fund. 

C. The director of the oil conservation division of the energy, minerals and natural resources 
department shall make an annual report to the secretary of energy, minerals and natural re- 
sources, the governor and the legislature on the use of the oil and gas reclamation fund. 

D. Contracts for plugging, reclamation and energy education pursuant to this section shall be 
entered into in accordance with the provisions of the Procurement Code [13-1-28' NMSA 1978]. A 
contractor employed by the oil conservation division of the energy, minerals and natural resources 
department to plug a well or restore or remediate a well site or associated production facility is 
authorized to sell the equipment and material or product that is removed from the well, site or’ 
facility and to deduct the proceeds of the sales from the costs of plugging, restoring or remediating. 

KE. As used in this section, "associated production facilities" means those facilities used for, in-’ 
tended to be used for or that have been used for the production, treatment, transportation, storage 
or disposal of oil, gas, brine, product or waste generated during oil and gas operations or used in 
the production of oil and gas if that facility is, has been or would have been subject to regulation by 
the oil conservation ‘division of the energy, minerals and natural resources department or the oil 
conservation commission pursuant to the Oil and Gas Act or the Water Quality Act [74-6-1 NMSA 
1978]. 


History: 1953 Comp., § 65-3-38, enacted by Laws 
1977, ch. 237, § 5; 1978, ch. 117, § 3; 1981, ch. 372, § 1; 
1987, ch. 234, § 65; 1996, ch. 72, § 3; 2003, ch. 433, § 3; 
2010, ch. 98, § 4. 


The 2003 amendment, effective July 1, 2003, inserted 
the Paragraph A(1) designation and added Paragraph 
A(2); inserted the Subsection B designation and redesig- 

_nated the remaining subsections; in Subsection B, added 


The 2010 amendment, effective May 19, 2010, in Sub- 
section A(1), after "preparing plans for", added "adminis- 
tering and performing"; in Subsection B, in the third sen- 
tence, after "plugging a well", deleted "drilled on federal 
mineral leases"; in Subsection D, in the second sentence, 
after "to plug a well", added "or restore or remediate a 
well site or associated production facility"; after "autho- 
rized to sell", deleted "for salvage"; after "equipment and 
material", added "or product"; and after "removed from 
the well", deleted "in plugging it"; and added the remain- 
der of the sentence; and added Subsection E. 


70-2-39. Fees; appropriation. 


the descriptive language following "director" near the 
beginning; inserted "Contracts for plugging, reclamation 
and energy education pursuant to this section" at the be- 
ginning of Subsection D. 

The 1996 amendment, effective May 15, 1996, rewrote 
this section. 


ANN OTATIONS 


Am. Jur. 2d, A.L.R. and Cc JS. references. — Duty of 
oil or gas lessee to restore surface of leased premises upon 
termination of operations, 62 A.L.R.4th 1153. 


A. The following fees are required to be paid to the oil conservation division, of the energy, min- 


erals and natural resources department: 


(1) with each application for a non-federal and non-Indian permit to drill, deepen, plug 
back or reenter a well, the applicant shall submit to the division a nonrefundable fee of five hun- 


dred dollars ($500); 


(2) with each individual application for administrative approval of a non-standard loca- 


tion, downhole commingle, surface commingle, off-lease measurement, release notification and 
corrective action, change of operator, application for modification to. surface waste management 
facility, request for the creation of a new pool, proposed alternative method permit or closure plan 
application or authorization to move produced water, the applicant shall submit to the division a 
nonrefundable fee of one hundred fifty dollars ($150); 

(3) with each application for a fluid injection well permit, the applicant shall mi hese to the 
division a nonrefundable fee of five hundred dollars ($500) per well; ) 

(4) with each application for a permit for a commercial surface waste becienS polar facility, 
landfill or landfarm, the applicant shall submit to the division a nonrefundable fee of ten thousand 
dollars ($10,000) per facility; 
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70-3-1 OIL,AND GAS 70-3-1 


. (5) with each application for an administrative hearing, re-hearing or de novo hearing be- 
fore the division or commission, the applicant shall.submit to the division a nonrefundable fee of 
five hundred dollars ($500) per application; and 

(6) -with each application for a continuance of an administrative hearings ached ian or de 
novo hearing before the division or commission, the applicant shall submit to the division a nonre- 
fundable fee of one hundred fifty dollars ($150) per application: 

B.., An application for an administrative hearing, re-hearing or de: novo hearing before the oil 
conservation division or commission will be considered to be materially amended if the Bran 
ment is made for a purpose other than to correct: ) 

(1) typographical.e errors; or 
(2) clerical errors. 

C.. The "oil cele See division syatenis and. hearings. fund". is entedd in the wom) treasury 
as a'nonreverting fund. All funds received by the oil conservation division from fees imposed 
pursuant to Subsection A of this section shall be delivered to the state treasurer-and deposited 
in the fund. Disbursements from the fund shall be made upon warrants,drawn by the secretary 
of finance and. administration pursuant to vouchers signed by the’ secretary of energy, minerals 
and natural resources or the secretary's authorized representative. Money in the fund is subject 
to appropriation by the legislature to the division to develop and. modernize the division's online 
application. processing system, online.case management system and online case file system and 
for other technological upgrades and hearing administration costs. Any unexpended or unencum- 
bered balance remaining in the fund at the end ofa fiscal year shall not revert to the general fund. 
Money in the fund in fiscal year 2020 may be expended by the division for the purposes of the fund. 


History: Laws 2019, ch. 260, § 1. Effective dates. — Laws 2019, ch. 260, § 2 made Laws 
2019, ch. 260, § 1 effective July 1, 2019. 
ARTICLE 3 
! OF e 
Pipelines 
Sec. ; : Sec. 
70-3-1. Rates for pipeline. common carriers transport- 70-3-11. Short title: 
ing oil or products between points in ea 70-3-12. Definitions. 
Mexico. . 70-3-18. Powers and duties of commission. 
70-3-2. License; fees; disposition, ; ) 70-3-13.1. Master meter outreach and education. 
70-3-3. Exceptions. 70-3-14. Adoption of regulations; notice and hearing. 
70-3-4. Pipelines; crossing of paeoeds and highways. 70-3-15. Validity of regulation; judicial review. 
70-3-5. Eminent domain power. 70-3-16. Waiver of regulations. 
70-3-6. Private telegraph or telephone line along right- 70-3-17. Continuity of service. 
of-way of pipeline. 70-3-18, Compliance, 
70-3-7. Use of public highways by pipeline; grant of right 70-3-19. Enforcement; penalties. 
by county commissioners. 70-3-20. Pipeline safety engineer and staff. 
70-3-8. Application for use of highway for pipeline; inves- 70-3-21, Pipeline safety fund; created; assessment and 
tigation; rejection; appeal; permit; bond. Wr collection of fees. 
70-3-9. Pipeline highway use forms: 70-3-22. Pipeline safety fee. 


70-3-10. Attachment of articles to pipeline which may 
cause leakage or loss; disturbance of pipe- 
line; penalty. 


70-3-1. [Rates for bipelitie common carriers transporting oil or 
products between points in New Mexico. ] 


The corporation commission [public regulation commission] may prescribe reasonable maxi- 
mum rates for the transportation of oil and the products derived therefrom, where such products 
are transported by a pipeline common carrier from any point in New Mexico to an ultimate desti- 
nation in/New Mexico, provided, in the event the reasonableness of such rates are [is] contested in 
the manner provided by law, the burden of proof to show the unreasonableness of such rates shall 
be upon the person, firm, association or corporation contesting the same. 
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70-3-2 PIPELINES 70-3-2 


History: 1941 Comp., § 69-315, enacted by Laws 
1953, ch. 42, § 2; 1953 Comp., § 65-4-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler. It was not enacted by the legisla- 
ture and is not part of the law. 

Laws 1998, ch, 108, §.80 provided that references to the 
state corporation commission be construed as references 
to the public regulation commission. 


For article, "Memories and Miracles Housing the Rural 
Poor along the United States-Mexico Border: A Compara- 
tive Discussion of Colonia Formation and Remediation in 
El Paso County, Texas, and Dona Ana County, New Mex- 
ico," see 27 N.M.L: Rev, 33 (1997). 

Am, Jur. 2d, A.L.R. and C.J.S. Tefecen eae. a ~ 61Am. 
Jur. 2d Pipelines § 4. 


13 C.J.S. Carriers §§ 188 to 194. 
ANNOTATIONS ' 


Law reviews. — For note, "The Use of Eminent Do- 
main for Oil and Gas Pipelines in New Mexico," see 4 Nat, 
Res. J. 360 (1964). 


70-3-2. License; fees; disposition. 


Each operator of a pipeline or pipelines operated in’the state of New Mexico for the transporta- 
tion of crude oil, natural gas or the products derived therefrom shall, during the month of July, 
obtain a license for the operation of such pipeline. Application for such license shall be made upon 
a form to be provided by the corporation commission [public regulation commission] and shall be 
accompanied by the license fee determined as hereinafter provided. On receipt of such application 
and license fee, the corporation commission [public regulation commission] shall issue a license 
to the applicant for the current fiscal year. All license fees so.collected shall be paid to the state 
treasurer, and by him credited to the general fund. 


SCHEDULE OF ANNUAL LICENSE FEES 


A. Each person, firm, association or corporation transporting natural gas or the products de- 
rived therefrom by pipeline or pipelines in New Mexico, and operating a pipeline or pipelines and 
appurtenant facilities within New Mexico, shall pay an annual license fee of five hundred dol- 
lars ($500) at the time of making the application required by this section. An additional fee shall 
be paid, measured by the aggregate installed rated horsepower of compression facilities located 
within New Mexico, and operated by the licensee in accordance with the following schedule: 

(1) not exceeding 10,000 horsepower, the minimum fee with no additional fee; 

(2) more than 10, 000 horsepower and not more than 30,000 horsepower, the minimum 
plus $2,275.00; 

(3) more than 30,000 ROrse ROW et and not more than 50,000 horsepower, the minimum fee 
plus $4,000.00; 

(4) more than 50,000 hbreevower and not more than 75,000 horsepower, the minimum fee 
plus $5,000.00; 

(5) more than 75,000 horsepower and not more than 100,000 horsepower, the minimum 
fee plus $5,500.00; 

(6) more than 100, 000 horsepower, the minimum fee plus. $5, 925.00 and plus $75.00 ad- 
ditional for each 10,000 horsepower or fraction thereof in excess of 100,000 horsepower. 

B, Each operator of a pipeline or pipelines for the transportation of oil or the products derived 
therefrom shall pay the following fees, based on the number of miles of such line operated in New 
Mexico: 

A basic fee of five hundred dollars ($500) and in addition fees computed in accordance with the 
following schedule: 

(1). for all lines up to and including eight inches in diameter: 
$13.00 per mile for the first 50 miles; © 

$7.00 per mile for the next 25 miles; 

$4.00 per mile for the next 25 miles; 
$1.00 per mile for each mile in excess of 100 miles; 
(2) for all lines more than eight inches in diameter: 
$18.00 per mile for the first 25 miles; 
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70-3-3 OIL AND GAS 70-3-4 


$13.00 per mile for the next 25 miles; 

$9.00 per mile for the next 25 miles; 

$6.00 per mile for the next 25 miles; 

$2.00 per mile for each mile in excess of 100 miles. 

For purposes of determining the license fees payable under the provisions of this Subsection B, 
any pipeline owned by two or more persons, firms or corporations shall be considered to be a sepa- 
rate pipeline operation to be licensed as such in the name of the operator or owners thereof. The 
basic fee to be paid in the licensing of such lines under the foregoing fee schedule shall be: 

$500 on lines less than twenty inches in diameter; 

$850 on lines twenty inches or more in diameter. 


History: 1941 Comp., § 69-316, enacted by Laws regulation commission) requiring oil pipeline company 
1953, ch. 42, § 3; 1953 Comp., § 65-4-3; Laws 1957, ch. to procure license to operate pipeline and pay the license 
64, § 1. fee since right to remove orders to court for review was 

Bracketed material. — The bracketed material was limited to orders made under powers granted commission 
inserted by the compiler. It was not enacted by the legisla- by N.M. Const., art. XI, § 7 (now repealed), Murchison & 
ture and is not part of the law. Co, v, State Corp. Comm'n, 1947-NMSC-040, 51 N.M. 285, 

Laws 1998, ch. 108, § 80 provided that references to the 183 P.2d 155. 3 
state corporation commission be construed.as references Am, Jur. 2d, A.L.R. and C.J.S. references. — 51 Am, 
to the public regulation commission. Jur. 2d Licenses and Permits § 25. 


JD, § 118. 
ANNOTATIONS 15 C.J.S, Commerce § 1 


Supreme court lacked jurisdiction to review 
order of corporation commission (now public 


70-3-3. Exceptions. ; 


The foregoing provisions of Section 70-3-2 NMSA 1978 shall not apply to gathering lines or sys- 
tems operated exclusively for the gathering of oil or gas in any field or area; to any gas distribution 
system; or to pipelines constituting a part of any tank farm, plant facilities of any processing plant, 
gasoline plant, refinery, carbon-black plant, pressure maintenance, underground storage projects, 
recycling system or other similar operations and such lines and systems shall not be included in 
computing the fees payable under the licensing provision of Section 70-3-2 NMSA 1978. 


History: 1941 Comp., § 69-317, enacted by Laws ANNOTATIONS 
1953, ch. 42, § 4; 1953 C +» § 65-4-4; L 1969, ch. ‘ . 
71, 844k : oh Doat cae : Am, Jur. 2d, A.L.R. and. C.J.S. references. — Rail- 


road company's right to permit laying of oil and gas pipe- 
line under its right-of-way, 94 A.L.R. 532, 149 A.L.R. 378, 


70-3-4. Pipelines; crossing of railroads and highways. 


The crossing of any pipeline operated for the conveyance of oil, natural gas, carbon dioxide gas 
or the products derived therefrom under any railroad or public road or highway in this state, out- 
side of the confines of any municipal corporation, shall be constructed and maintained according to 
reasonable rules and regulations adopted by the corporation commission [public regulation com- 
mission] of New Mexico, not inconsistent, however, with the applicable requirements of the state 
highway department. 


History: 1941 Comp., § 69-319, enacted by Laws Laws 1998, ch. 108, § 80 provided that references to the 
1953, ch. 42, § 6; 1953 Comp., § 65-4-6; Laws 1980, ch. state corporation commission be construed as references 
20, § 20. to the public regulation commission. 


Bracketed material. — The bracketed material was 
inserted by the compiler. It was not enacted by the legisla- 
ture and is not part of the law. 


ANNOTATIONS 


Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Property," see 11 N.M.L. Rev. 203 (1981). 
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70-3-5. Eminent domain power. 


A. Any person, firm, association or corporation may exercise the right of eminent domain to 
take and acquire the necessary right-of-way for the construction, maintenance and operation of 
pipelines, including microwave systems and structures and other necessary facilities for the pur- 
pose of conveyance of petroleum, natural gas, carbon dioxide gas and the products derived there- 
from, but any such right-of-way shall in all cases be so located as to do the least damage to private 
or public property consistent with proper use and economical construction, Such land and right- 
of-way shall be acquired in the manner provided by the Eminent Domain Code [42A-1-1 to 42A- 
1-33 NMSA 1978]. Pursuant to the requirements of Sections 42A-1-8 through 42A-1-12 NMSA 
1978, the engineers, surveyors and other employees of such person, firm, association or corpora- 
tion shall have the right to enter upon the lands and property of the state and of private persons 
and of private and public corporations for the purpose of making necessary surveys and examina- 
tions for selecting and locating suitable routes for such pipelines, microwave systems, structures 
and other necessary facilities, subject to responsibility for any damage done to such property in 
making surveys and examinations. 

B. The authorization provided for pursuant to Subsection A of this section for pipelines con- 
veying petroleum, natural gas, carbon dioxide gas and products derived therefrom shall apply to 
trunk lines, including lines owned or operated by public utilities or interstate pipelines connecting 
a well or wells under a purchase or conveying contract, and shall not apply to gathering lines other 
than pipelines owned or operated by public utilities or their affiliates or interstate pipelines or to 
operators of pipelines whose rates are prescribed or whose operations are licensed by the state cor- 
poration commission [public regulation commission] pursuant to Section 70-3-1 or 70-3-2 NMSA 
1978. For the purposes of this subsection, the term "trunk line" is defined as the main transmis- 
sion line which transports petroleum, natural gas, carbon dioxide gas and the products derived 
therefrom from a producing area to the area where the petroleum, natural gas, carbon dioxide gas 
and the products derived therefrom are to be used. All other pipelines used in connection with 
such transportation of petroleum, natural gas, carbon dioxide gas and the products derived there- 
from are defined as "gathering lines". 


History: 1941 Comp., § 69-321, enacted by Laws ANNOTATIONS 


1953, ch. 42, § 8; 1953 Comp., § 65-4-8; Laws 1980, ch. j lati ; 

20, § 21; 1981, ch. 125, § 52; 1987, ch. 310, § 1; 1993, ch. Real and substantial re ation to public use must 

338, § 1. be demonstrated. — In eminent domain proceedings in- 
Bracketed material. — The bracketed material was stituted under this section by a private corporation, a real 


inserted by the compiler, It was not enacted by the legisla- and substantial relation to public use must be demon- 
fureand re ae eee the law, % ; strated to the court prior to an affirmative determination 


Laws 1998, ch. 108, § 80 provided iat Mafarences £6 tha of eminent domain authority. Kennedy v. Yates Petroleum 
state corporation commission be construed as references Corp., 1984-NMSC-033, 101 N.M. 268, 681 P.2d53, 
to the public regulation commission. Gathering lines not excluded from exercising 


Cross references. — For extension of pipelines, see 70- right of eminent domain. — The legislature could have 


2-19 NMSA 1978. chosen to exclude gathering lines from exercising the 
For eminent domain by public utilities, aces AD ADs right of eminent domain, but it did not, as revealed by the 

NMSA 1978 et seq. clear and unambiguous language of this section. Kennedy 
The 1993 amendment, effective June 18, 1993, in- v. Yates Petroleum Corp., 1986-NMSC-064, 104 N.M. 596, 

serted "or conveying" near the middle of the first sentence 725 P.2d 572, . 

of Subsection B. Law reviews. — For note, "The Use of Eminent Do- 
The 1987 amendment, effective July 1, 1987, substi- main for Oil and Gas Pipelines in New Mexico," see 4 Nat. 


Res. J. 360.(1964). 

For case comment, "Eminent Domain - Review of Route 
Selection Made by Public Utility Through Private Wildlife 
Refuge," see 8 Nat. Res. J. 1 (1968). 

For article, "Survey of New Mexico Law, 1979-80: Prop- 
erty," see 11 N.M.L. Rev. 203 (1981). 


tuted "petroleum, natural gas, carbon dioxide gas and 
products derived therefrom" for "carbon dioxide gas" sev- 
eral times in Subsection B; added all of the language be- 
ginning with "other than" in the first sentence of Subsec- 
tion B; and made minor stylistic changes throughout the 


rn Ot 's notes. — Laws 1988, ch. 26, § 8, effective For note, "Natural Gas Pipelines and Eminent Domain: 
May 18, 1988, repeals Laws 1987, ch. 310, 8 2, a delayed Can a Public Use Exist in a Pipeline?", see 25 Nat. Res. J. 


repeal and reenactment of this section, which was to take 829 (1985). 


effect July 1, 1988. As a result of this repeal, the current Am. Jur. 2d, A.L.R. and C.J.8, references. — 26 Am. 
provisions of this section, as subsequently amended: by Jur. 2d Eminent Domain § 87; 61 Am. Jur, 2d Pipelines 


1, wil ines 8§ 20 to 38. 
Be Wee pay eunscue Uy Wit cage age acces Correlative rights of dominant and servient owners in 


right-of-way for pipeline, 28 A.L.R.2d 626, 
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70-3-6 OIL AND GAS 70-3-8 


Condemnor's acquisition of, or right to, minerals under 
land taken in eminent domain, 36 A,L.R.2d 1424. 

Elements and measure of compensation for oil or gas 
pipeline through private property, 38 A.L.R.2d 788, 23 
A.L,.R.4th 631, 

Construction and effect of provision for payment of 
damage to "crops" or "growing crops" in mineral deed or 


lease, or in conveyance of pipeline or other underground 
easement, 87 A.L.R.2d 235. 

Liability of one maintaining pipeline for transportation 
of gas or other dangerous substances for injury or prop- 
erty damage sustained by one using surface, 30 A.L.R.3d 
685 


29A C.J.8, Eminent Domain §§ 25, 48. 


70-3-6. [Private ralayraen or telephone Hine along right-of-way of 


pipeline. |] 


The owners or operators of any pipelines for which any: right-of-way is obtained under the pro- 
visions of this act shall be entitled to erect and construct a telephone or telegraph line upon and 
along such right-of-way for use in the operation of such pipeline, and shall not be required to oper- 
ate said telegraph or telephone line as a toll line, or to open same to the use of the public; provided, 
that the construction and maintenance of said telephone or telegraph line en not unduly inter- 
fere with the cultivation of any agricultural land. 


ANNOTATIONS 


“Law reviews. — For article, "How to Stand Still With- 
out Really Trying: A Critique of the: New Mexico Admin- 
istrative Procedures Act,",see 10 Neh Res, J. 840 (1970). 


History: 1941 Comp.,.§ 69-822, enacted by Laws 
1953, ch. 42, §.9; 1953 Comp., § 65.4.9. 

Compiler's notes. — The term "this act" refers to 
Laws 19538, ch. 42, the provisions of which are presently 
compiled as 70-3-1 to 70-3-6 NMSA 1978. 


oS 3-7, [Use of public Righways by pipeline; grant of right by county” 
commissioners. | 


The county commissioners of the various counties in the state are hereby empowered and au- 
thorized to grant rights-of-way for laying and maintaining pipelines for oil and gas transportation 
in, on or over public highways in their respective counties to all applicants upon such terms and 
conditions as such county commissioners deem to be for the best interests of their respective coun- 
ties, and as prescribed by the terms of this act ['70-3-7 to 70-3-9 NMSA 1978]. 


History: Laws 1921, ch. 22, § 1; C.S, 1929, § 33-4249; 
1941 Comp., § 69-310; 1953 Comp., § 65-4-11.,, 


ANNOTATIONS 


Application of act. — So far as use of roads is made 
for transportation alone but not for distribution, 70-3-7 
NMSA 1978 will apply, and in event commodity is being 
transported on public ways for resale to public utility, and 


public, a Bite can be made under this section. 1957-58 
Op. Att'y Gen. No, 57-124. 

Law reviews. — For note, "The Use of Eminent Do- 
main for Oil and Gas Pipelines i in New Mexico," see 4 Nat. 
Res. J. 860 (1964), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur, 2d Pipelines § 27. 

78A C.J.S, Public Lands § 70. 


not directly by owner of pipe for distribution to general 


70-3-8. [Application for use of highway for pipeline; Investigations 
rejection; appeal; permit; bond. | 


Applicants for any such right-of-way shall present to the county commissioners of the county 
in which such right is desired an application in writing giving the name and address of both 
the applicant and the person, or persons, who will own said pipeline or lines when installed, the 
highway or highways where it is desired.to locate such pipeline or lines, and whether the same 
will be in, on or over such highway or highways, the place of beginning and ending of such line 
or lines; the purposes for which the same are to be used; and such further information as the 
county commissioners may deem to be necessary to enable them to take proper action on said 
application. The application shall contain an agreement by the applicant.to pay all. expenses 
which may be incurred by the county commissioners in making such examination as they shall 
deem necessary to determine whether. the right-of-way applied for should be granted. Upon 
receipt of such application by the county commissioners, they shall determine the probable ex- 
pense which it will be necessary for them to incur to enable them to properly pass upon such 
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application, and shall require the applicant to deposit for their use the amount of such probable 
expenses before taking further action on said application. After such deposit has been made, the 
county commissioners shall take such action and make such investigation as they may deem 
necessary to enable them to properly pass upon such application, and they shall, without unnec- 
essary delay, pass upon such application and allow the same upon such reasonable requirements 
as they find will adequately safeguard and protect the highway or highways where such pipeline 
or lines are to be located, and that will fairly compensate the county for the use and occupancy 
of such highway or highways by said pipeline or lines, unless the county commissioners find 
that said application cannot be granted without impairing the usefulness of such highway or 
highways for purposes of travel by the public. In the event that such application is rejected, the 
county commissioners shall enter of record their reasons for such action, and such action shall 
be subject to review, reversal or modification by the district courts of this state on appeal by the 
aggrieved party in the same manner as provided for appeals from orders of the board of county 
commissioners by Sections 4-45-5 and 4-45-6 NMSA 1978. 

Where an application is allowed, the county commissioners shall, before the issuance of a permit, 
require the applicant to enter into an undertaking with adequate sureties conditioned that the ap- 
plicant, his, her or its successors or assigns will pay all extra expense which the county shall incur 
by reason of the location of said pipeline or lines in, on or over such highway or highways, and that 
applicant will save the county harmless from any and all damage it may be caused to pay, or sustain 
by reason of the laying or maintaining of such pipeline or lines upon said highway or highways, and 
that the applicant will pay all sums due, or to become due, the county, for the use of said highway or 
highways, and such other conditions as may be found necessary to fully protect the interests of the 
county issuing the permit. Upon the presentation of such undertaking and the approval thereof by 
the county commissioners, they shall issue to the applicant a permit to lay and maintain a pipeline 
or lines in, on or over the highways and for’such period of time, not to exceed ten years, as shall be 
designated in said permit, and such permit 'so issued shall operate to give the one to whom it shall 
be issued, or assigned, with the consent of the county commissioners, full right and authority to use 
the highway or highways in the manner and for the purpose designated in such permit. 


1941 Comp., § 69-311; 1953 Comp., § 65-4-12. 


70-3-9. Pipeline highway use forms. 


The state transportation commission shall cause to be prepared the necessary blank forms for 
carrying out the provisions of Sections 70-3-7 through 70-3-9 NMSA 1978. 


History: Laws 1921, ch. 22, § 3; C.S. 1929, § 33-4251; commission" for "state highway commission"; and sub- 


1941 Comp., § 69-312; 1953 Comp., § 65-4-13; Laws stituted "Sections 70-3-7 through 70- vi 9 NMSA’ 1978" for 
2003, ch. 142, § 90. "this act", 


The 2003 amendment, effective July 1, 2003, added 
the section heading; substituted. "state transportation 


70-3-10. [Attachment of articles to pipeline which may cause leakage or 
loss; disturbance of pipeline; penalty} 


Any person who shall wilfully or maliciously affix, attach to or connect with any natural or arti- 
ficial gas or liquefied petroleum pipeline in the state of New Mexico any article or thing whereby 
leakage or loss of gas from said line shall or may be affected [effected], and any person who shall 
wilfully or maliciously by any means disturb .a natural or artificial gas or liquefied petroleum 
pipeline or cause leakage or loss of gas from any such gas pipeline shall be deemed. guilty of a 
misdemeanor, and upon conviction thereof shall be punished by a fine of not less than $100.00 or 
by imprisonment in the county jail not more than 60 days, or by both such fine and imprisonment. 


History: 1941 Comp., § 69-313, enacted by Laws Bracketed material. — The bracketed material was 
1951, ch, 134, § 1; 1953 Comp., § 65-4-14. inserted by the compiler and is not part of the law. 
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70-3-11 OIL AND GAS 70-38-12 


This act [70-3-11 to 70-3-20 NMSA 1978] may be cited as the "Pipeline Safety Act," 


History: 1953 Comp., § 65-4-15, enacted by. Laws Oil and gas tanks, pipes and pipelines, and apparatus 
1969, ch. 71, § 1. and accessories thereof as constituting attractive nui- 
23 A.L.R.2d 1157. 
ANNOTATIONS nities 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur, 2d Pipelines §§ 9, 10. 


70-3-12. Definitions. © 


As used 1 in the Pipeline Safety Act [70-3-11 N MSA 1978]: ; 

A. "person" means an individual, firm, joint venture, partnership, corporation, association, 
state, municipality, political subdivision, cooperative association, joint stock association or any 
combination thereof and includes any receiver, trustee, assignee or personal representative thereof; 

B.. "commission" means the public regulation commission; ) 

C. "gas" means natural gas, flammable gas or gas that is toxic or corrosive; 

D, "oil" means crude. oil and liquid: hydrocarbons and manufactured products derived. from 
either; Boer | 

EK. "transportation of gas" means the gathering, transmission or distribution of gas by pipeline 
or its storage, except that it shall not-include the gathering of gas in those rural locations that lie 
outside the limits of any municipality or unincorporated city, town or village or any residential or 
commercial area such as a subdivision, a business or shopping center, a community development 
or any similar populated area that the commission may define by order.as a nonrural area; 

F, "transportation of oil" means the transmission of oil by pipeline, except pipelines operated 
exclusively for.the gathering of oil in any field or area or pipelines constituting a part of any tank 
farm, plant facilities of any processing plant, gasoline plant, refinery, carbon-black plant, recycling 
system or similar operations; 

G. "gas pipeline facilities" means new and existing pipeline rights of way and any equipment, 
facility or structure used in the transportation of gas or the treatment of gas during the course of 
transportation; 

H. "oil pipeline facilities" means new and existing pipeline rights of way and any equipment, 
facility or structure used in the transportation of oil; 

I. "intrastate pipeline facilities" means oil pipeline facilities or gas pipeline facilities within the 
state that are not gas pipeline facilities subject to the jurisdiction of the federal energy regulatory 
commission pursuant to the federal Natural Gas Act or oil pipeline facilities used in the transpor- 
tation of oil in interstate or foreign commerce, except that it shall include pipeline facilities within 
the state that transport gas from an interstate gas pipeline to a direct oe customer within the 
‘ state purchasing gas for its own consumption; 

J. "distribution main" means a pipeline other than a watHeeinp'6 or LA THEGKtOn line that serves 
as a common source of supply for more than one service line; 

K. "master meter" means’ a pipeline system for distributing gas within; but:not limited to, a 
definable area, such as a mobile home park, housing project or apartment complex, where the op- 
erator purchases metered gas from an outside source for resale through a gas distribution pipeline 
system. The master'meter system supplies the ultimate consumer who either purchases the gas 
directly through a meter or by other means such as by rents, as more fully set forth in federal laws 
and regulations; and 

L. ‘"service line" means a pinétine that transports gas from a common source of supply, such as 
a distribution main, to: 

(1). a customer meter:or the phadeution toa customer' s piping, whichever is forther down- 
stream; or 

(2) the connection to a customer's piping if there is no ecetonee meter. A "customer meter" 
is the meter that measures the transfer of gas from an operator to a consumer. 
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History: 1953 Comp., § 65-4-16, enacted by Laws ... regulation" for "state corporation" in Subsection B;. and 
1969, ch. 71, § 2; 1993, ch. 185, § 1; 1998, ch. 108, § 79; made minor stylistic changes throughout the section. 
2004, ch. 80, § 3. The 1993 amendment, effective June 18, 1993, added 

Cross references, — For the federal Natural Gas Act, the section heading; substituted "from either" for "there- 
see 15 U.S.C. § 717 et seq. from" at the end of Subsection D; and added Subsection I, 

The 2004 amendment, effective July 1, 2004, addet making related grammatical changes. 


Subsections J, K and L, 
The 1998 amendment, effective January 1, 1999, sub- ' 
stituted "an" for"any" in Subsection A; substituted "public 


70-3-13. Powers and duties of commission. 


The commission: 

A. shall promulgate, amend, enforce and repeal reasonable regulations establishing minimum 
safety standards for the transportation of oil, hazardous liquids as defined in 49 CFR 195.2 and 
gas and for the design, installation, inspection, testing, construction; extension, operation, replace- 
ment and maintenance, including internal and external surveillance for pipe integrity and instal- 
lation of emergency flow restricting devices, of oil, hazardous liquid and gas pipeline facilities as 
may be required by federal law. Safety standards shall not be applicable to oil, hazardous liquid or 
gas pipeline facilities in existence on the date the safety standards are adopted: provided, however, 
that whenever the commission upon investigation and hearing determines that an oil, hazardous 
liquid or gas pipeline facility is hazardous to life or property, it may require the person operating 
the oil, hazardous liquid or gas pipeline facility to take the steps necessary to remove the hazards. 
Safety regulations shall be practicable and designed to meet the need for pipeline safety. Safety 
rules promulgated for oil, hazardous liquid and gas pipeline facilities or the transportation of oil, 
hazardous liquids and gas shall be consistent with federal law and rules. Safety rules’ adopted 
hereunder shall not apply to any transportation of oil or oil pipeline facilities regulated by the 
federal department of transportation. Rules adopted pursuant to the Pipeline Safety Act [70-3-11 
NMSA 1978] shall substantially conform to federal pipeline safety rules; 

~B: may advise, consult, contract and cooperate with any agency of the federal government or any 
other state in projects of common interest in the regulation of safety of oil, hazardous liquid and gas 
pipeline facilities and the transportation of oil, hazardous liquids and gas and administer the author- 
ity delegated to the commission by any contract with the federal government or any agency thereof; 

C. may accept, receive, apply for or administer grants or other funds or gifts from ‘public or 
private agencies, including the federal government, or from any other person; 

D. may make investigations consistent with the Pipeline Safety Act and, in connection there- 
with, enter private or public property at all reasonable times. The results of investigations shall be 
reduced to writing if any enforcement action is contemplated and a copy thereof furnished to the 
operator of the oil, hazardous liquid or gas pipeline facilities investigated before any enforcement 
action is initiated; and 

E. may require persons subject to the Pipeline Safety Act to maintain the records, file the re- 
ports and develop the plans for inspection and maintenance of oil, hazardous liquid or gas pipeline 
facilities as the commission may, by rule, require for proper administration of the Pipeline Safety 
Act; provided, however, that the use of the term "rights of way" does not authorize the commission 
to prescribe the location or routing of any oil, hazardous liquid or gas pipeline facility. 


History: 1953 Comp., § 65-4-17, enacted by Laws "and regulations promulgated under the Natural Gas.and 
1969, ch. 71, § 3; 2001, ch. 298,§ 2. Pipeline Safety Act of 1968 being Public Law 90-481" af- 

~The 2001 amelidinent; effective June 15, 2001, de- ter "shall be consistent with federal law and rules," and 
leted "may" from the preliminary language; in Subsec- added the last sentence; and. inserted. "may" to the be- 
tion A, inserted "shall" at the beginning of the subsection, ginning and “hazardous liquid" throughout Subsections 
inserted ' "hazardous liquids as defined in 49 CFR 195.2", B, C, D and E; and substituted "rules" for Fsasbapapey feet 
substituted "including internal and external surveillance throughout the’section. 


for pipe integrity and installation of emergency flow re- 


stricting devices, of oil, hazardous liquid and gas pipeline ANNOTATIONS 
facilities as may be required by federal law" for "of oil, gas Am. Jur. 2d, A.L.R. and C.J.8. references. — 2 Am. 
pipeline facilities" in the first sentence, inserted "hazard: Haba Adan nietrative Law § 52 et seq. 
ous liquid" three times in the second sentence, rewrote the 73 CaS. Public Administrative Law “and ‘Procedure 
fourth sentence to add oil and hazardous liquids; deleted 8§ 49 to 86, 
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70-3-13,1 OIL AND GAS 70-3-15 


70-3-13.1. Master meter outreach and education. 


On the effective date of this legislation, the commission shall: 

A. commence a continuing industry outreach to coordinate and conduct education and certifi- 
cation programs concerning pipeline safety laws and regulations with respect to master meters; 

B. develop agreements with the building and construction oversight divisions of the state and 
of local governments with the intent of minimizing dual jurisdiction of master meters; and 

C. apply the waiver provisions of Section 70-3-16 NMSA 1978 to violations of safety regula- 
tions pertaining to master meters occurring prior to July 1, 2004. 


History: Laws 2004, ch. 80, § 2. Effective dates. — Laws 2004, ch. 80, § 5, made the act 
effective July 1, 2004. 


70-38-14. Adoption of regulations; notice and hearing. 


No regulation or amendment or repeal of any regulation shall be adopted by the commission un- 
der the Pipeline Safety Act [70-3-11 NMSA 1978] until after a public hearing by the commission. 
Hearings on regulations shall be held at Santa Fe. Notice of hearing shall: 

_A.. be given at least thirty days prior to the hearing date; 

B. _ state the subject of the hearing; 

C, . indicate the time and place. of the hearing; 

D._. state the manner in which interested persons may present their: views; and 

EK. state where interested persons may secure copies of any proposed regulation. 

The notice shall be published in a newspaper of general circulation in the state. Reasonable ef- 
forts shall be made to give notice to all persons who have made a written request :to the commis- 
sion for advance notice of hearings conducted under the Pipeline Safety Act. At any hearing, the 
commission shall give all interested persons reasonable opportunity to submit data, views or argu- 
ments orally or in writing and to examine witnesses testifying at the hearing. A complete record of 
the proceedings at any hearing shall be made and preserved by the commission. A copy of the tran- 
script shall be furnished upon demand of any party to the hearing, upon payment of a reasonable 
charge for reproducing the record. The fee shall be fixed by regulation of the commission, After the 
conclusion of any hearing, the commission shall make and file its findings of fact and order. Any 
person heard or represented at the hearing shall be given written notice of the findings and order 
of the commission. No regulation adopted by the commission shall become effective until thirty 
days after its filing according to the provisions of the State Rules Act [14-4-1 NMSA 1978] or any 
later date as set forth in the commission's order adopting the regulation. 


History: 1953 Comp., § 65-4-18, enacted by Laws , ANNOTATIONS 


Oe Go Ua 2 Am. Jur, 2d, A.L.R. and C.J.S. references. — 2’Am. 
Jur, 2d Administrative Law § 152 et seq. 
73 C.J.S. Public Administrative Law and Proceedings 
‘§§ 108 to 106. 


70-38-15. Validity of regulation; judicial review. 


A. Any person who is a party to any proceeding before the commission and who is or may be 
adversely affected by.a regulation adopted by the commission, or by any order of the commission, 
may appeal by petition to the court of appeals for such relief as may be granted by the court, charg- 
ing in the petition that the regulation or order is unreasonable, unlawful, capricious, arbitrary, 
inappropriate for the particular type of pipeline transportation or fails to contribute to the public 
safety. The petition. shall name the New Mexico corporation commission [public regulation com- 
mission] as the appellee therein and shall state briefly the nature of the proceeding before the 
commission and shall set forth the regulation or order complained of and the grounds upon which 
the petitioner will rely. Appeals shall be upon the record made at the commission hearing on the 
regulation or order, and shall be taken: 
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70-3-16 


PIPELINES 


70-3-18 


(1) within thirty days after the regulation is filed in accordance with the provisions of the 


State Rules Act [14-4-1 NMSA 1978]; or 


(2) within thirty days after the effective date of the commission's order, whichever is the 


later date. 


B. An appeal does not stay the operation of the commission's order or regulation, unless the 
court of appeals orders a stay of the operation of the order or regulation on such terms as it deems 
just and in accordance with the practice of the courts exercising equity jurisdiction. 


History: 1953 Comp., § 65-4-19, enacted by Laws 
1969, ch. 71, § 5. 

Bracketed material. — The bracketed material was 
inserted by the compiler. It was not enacted by the legisla- 
ture and is.not part of the law. 

Laws 1998, ch. 108, § 80 provided that references to the 
state corporation commission be construed as references 
to the public regulation commission. 


ANNOTATIONS 


Law reviews, — For article, "How to Stand Still With- 
out Really Trying: A Critique of the New Mexico Admin- 
istrative Procedures Act," see 10 Nat. Res..J. 840°(1970). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur, 2d Administrative Law § 4165 et seq: 

73A C.J.S. Public Administrative Law and Proceedings 
§ 172 et seq, 


70-3-16. Waiver of regulations. 


Upon application by any person engaged in the transportation of gas or oil or owning or operat- 
ing gas or oil pipeline facilities, the commission may, after notice and opportunity for hearing, and 
under such terms and conditions, and to such extent as the commission deems appropriate, waive 
compliance with any regulation established under the Pipeline Safety Act [70-3-11 NMSA 1978], 
if the commission determines that a waiver of compliance with the regulation is not inconsistent 
with pipeline safety. Any waiver for the transportation of gas or for gas pipeline facilities shall 
be subject to approval by the federal agency having jurisdiction as provided in Section 3(e) of the 
Natural Gas Pipeline Safety Act of 1968, being Public Law 90-481. 


Cross references. — For Section 3 (e) of the Natural 


History: 1953 Comp., § 65-4-20, enacted by Laws 
, Gas Pipeline Safety Act of 1968, see 49 U.S.C. § 1672(d). 


1969, ch. 71, § 6. 


70-3-17. Continuity of service. 


When a proposed regulation or commission order will, or may, affect continuity of any gas ser- 
vice, the commission shall consult with any other state or federal agency having jurisdiction over 
the affected transportation of gas or gas pipeline facility before adopting the regulation or order 
and shall defer the effective date of the regulation or order until the other state or federal agency 
has had reasonable opportunity to take such action as it shall deem necessary. 


History: 1953 Comp., § 65-4-21, enacted by Laws 
1969, ch. 71, § 7. 


70-3-18. Compliance. 


A. Each person who engages in the transportation of oil or gas or who owns or operates oil or 
gas pipeline facilities shall: 

(1) at all times after the effective date of any regulation, comply with the requirements of 
the regulation; _ 

(2) comply with any plan of inspection and maintenance required to be filed with the com- 
mission by the person; and : 

(3) permit the commission access to or the copying of pertinent records, and make reports 
or provide information to the commission as may be reasonably required, and permit entry to or 
inspection of its gas or oil pipeline facilities by the commission. 

B. Nothing in the Pipeline Safety Act [70-38-11 NMSA 1978] shall affect the common law or 
statutory tort liability of any person. 


History: 1958 Comp., § 65-4-22, enacted by Laws 
1969, ch. 71, § 8. 
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70-3-19. Enforcement; penalties. 


A. If as a result of investigation the commission has good cause to believe that any person is 
violating any provision of Subsection A of Section 70-3-18 NMSA 1978 or any regulation adopted 
by the commission under the Pipeline Safety Act, the commission shall, when practicable and 
except in the case of.a knowing and willful violation, give the person notice of the violation and 
an opportunity.to comply, If the commission is unable within a reasonable time to obtain volun- 
tary cooperation to prevent the continuing violation, the commission may apply for an injunction 
in the district court’of the county in which the violation occurs to secure compliance. The failure 
to give notice and afford an opportunity to comply shall not preclude the granting of injunctive 
relief... 

B. The trial Before the astiet court shall be before the court without j jury, and the court shall 
enter judgment. and orders ontenet the judgment as the public interest and equities of the case 
may require. 

C. Any person owning or “operatifig gas pipeline facilities or engaged i in the transportation of 
gas or owning or operating oil pipeline facilities or engaged in the transportation of oil who has 
been determined by order of the commission after hearing to have violated any provision of Sub- 
section A of Section 70-83-18 NMSA 1978 or any regulation promulgated under the Pipeline Safety 
Act applicable to,intrastate pipeline facilities shall be subject to a civil penalty in an amount-not,to 
exceed. one hundred thousand dollars ($100,000) for each violation for each day that the violation 
persists, except: that the maximum civil penalty shall not exceed one million dollars ($1,000 900) 
for any related series of violations. 

D. In determining the amount of the penalty, the commission shall consider the = phe cir- 
cumstances and gravity of the violation and, with respect to the person found to have committed 
the violation, the degree of culpability, any history of prior violations, the*effect on: ability to con- 
tinue to do business, any good faith in attempting to achieve compliance, ability to pay “ee penslty 
and other matters as justice may:require. 

EK. Judicial review of any provision of this section may be accomplished in ths same manner as 
is found in Section 70-3-15 NMSA 1978. 

F. Any person who willfully and knowingly injures or destroys or attempts to injure or destroy 
an intrastate pipeline facility shall upon conviction be subject for each offense to a fine not to ex- 
ceed twenty-five thousand dollars ($25,000) or imprisonment for a term not to exceed fifteen years, 
or both. 

G. Any person who willfully and knowingly damages, removes or destroys any pipeline sign, 
right-of-way marker required by the Pipeline Safety Act or any regulation or order issued pursu- 
ant to that act shall upon conviction be subject for each offense to a fine of not more than five thou- 
sand dollars ($5,000) or imprisonment for a term not to exceed one year, or both. 


History: 1958 Comp., § 65-4-23, enacted by Laws 
1969, ch. 71, § 9; 1971, ch. 89, § 1; 1998, ch. 185, § 2; 
2007, ch, 2238, § 2; 2017, ch. 128, § 1. 

The 2017 amendment, effective July 1, 2017, enhanced 
the civil penalties for violations of the Pipeline Safety Act; 
in Subsection ©, after "civil penalty in an amount not to 
exceed", deleted "twenty-five thousand dollars ($25,000)" 
and added "one hundred thousand dollars ($100,000)", 
and after "shall not exceed", deleted "five hundred thou- 
sand dollars ($500,000)" and added "one million dollars 
($1,000,000)". 

The 2007 amendment, effective June 15, 2007, elimi- 


nated the provision that in an enforcement action of the 


Pipeline Safety Act or regulations of the commission, the 
commission shall be represented by the attorney general. 

The 1993 amendment, effective June 18; 1993, sub- 
stituted "Subsection A of Section 70-3-18 NMSA 1978" for 
"Section 8A of the Pipeline Safety Act” in the first sen- 


“tence of Subsection A; designated the former second and 


third sentences of Subsection D as Subsections E and F; 
deleted former Subsection E, which provided 'for a civil 
penalty for violation of Section 8A of the Pipeline Safety 
Act or certain regulations and redesignated the remain- 
ing subsections accordingly; rewrote Subsections D and E; 
substituted "Section 70-83-15 NMSA 1978" for "Section 5 of 
the Pipeline Safety Act" in Subsection F; and added Sub- 
sections G and H. . 


70-3-20. Pipeline safety engineer and staff. 


The commission shall appoint a professional engineer who shall have at least five years' 
actual experience in the design, construction, maintenance and operation of oil or gas pipeline 
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facilities and who shall be designated "pipeline safety engineer." The commission shall retain 
such other personnel as may be necessary to carry out the provisions of the Pipeline Safety 
Act [70-3-11 NMSA 1978], and the commission shall, subject to state laws and regulations 
covering classification and compensation of state employees, be empowered and authorized to 
fix the compensation to be paid the pipeline safety engineer, and the compensation of other 
personnel employed under the authority of this section shall be subject to the state Personnel 
Act [10-9-1 NMSA 1978]. 


History: 1953 Comp., § 65-4-24, enacted by Laws pipeline department; it merely commands commission to 
1969, ch. 71, § 10. appoint an engineer. 1971 Op. Att'y Gen. No. 71-28. 


ANNOTATIONS 


Appointment of engineer. — This section does not 
expressly designate the professional engineer head of 


70-3-21. Pipeline safety fund; created; assessment and collection of fees. 


A. The "pipeline safety fund" is created in the state treasury for the purpose of enhancing the 
staffing and training of the pipeline safety bureau of the commission with the goal of assuming 
the function of inspection of interstate as well as intrastate pipelines. The fund shall consist of 
fees collected pursuant to Subsection D of this section, appropriations, gifts} grants, donations and 
earnings from investment of the fund. Balances in the fund shall not be transferred to the general 
fund at the end of any fiscal year. 

B. The pipeline safety fund shall be administered by the commission. Money in the fund is 
appropriated to the commission to carry out its duties pursuant to the provisions of the Pipeline 
Safety Act ['70-3-11 NMSA 1978] and Chapter 62, Article 14 NMSA 1978. Not more than five per- 
cent of the fees collected pursuant to Subsection D of this section shall be used by the commission 
for administrative purposes. 

C. Payments from the pipeline safety fund shall be made upon vouchers issued and signed by 
the director of the administrative services division of the commission or the director's authorized 
representative upon warrants drawn by the secretary of finance and administration. 

D. The commission shall collect annual pipeline safety fees for the duties relating to inspection 
of intrastate pipelines from persons subject to the Pipeline Safety Act in se ah with and not 
to exceed the following amounts: 

(1) for the transportation of gas: 

(a) two dollars ($2.00) per domestic service line; 

(b) thirty-five dollars ($35.00) per commercial service line; 

(c) thirty-five dollars ($35.00) per mile-of line for the transportation of gas subject 
to inspection by the pipeline safety bureau, with a minimum assessment of four hundred dollars 
($400); and 

(d) one hundred dollars ($100) per master meter, direct sales lateral or liquified pe- 
troleum gas system; and : 

(2) for the transportation of oil, thirty-five dollars ($35.00) per mile of transmission line 
subject to inspection by the pipeline safety bureau, with a minimum assessment of four hundred 
dollars ($400). A fee shall not be assessed on mileage under the jurisdiction of or inspected by the 
federal department of transportation. 

E. The commission shall annually conduct a public review of the fees collected and payments 
made from the fund and provide a summary to the legislative finance committee and the depart- 
ment of finance and administration. Based upon its findings, the commission shall adjust the 
annual fee rates authorized by Subsection D of this section in order to collect only that amount 
estimated to be necessary to carry out the provisions of the Pipeline Safety Act and Chapter 62, 
Article 14 NMSA 1978; provided that the fees shall not be greater than the amounts set forth in 
Subsection D of this section. 


History: Laws 2004, ch. 80, § 1. Effective dates. — Laws 2004, ch. 80, § 5 made the act 
effective July 1, 2004. 
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70-3-22. Pipeline safety fee. 


A public utility that is assessed a pipeline safety fee shall be entitled to beypen the fee from its 
rate payers without the requirement of a request for a change in rates. The utility shall notify the 
commission in writing of the imposition and amount of the fee and, if practicable, shall show the 
fee as a separate line item on its bill statements to consumers. 


History: Laws 2004, ch. 80, § 4. Effective dates, — Laws 2004, ch. 80, § 5 made the act 
effective July 1, 2004. 


abu 


"ARTICLE 3A 


Gathering Line Land Acquisition 


Sec. Sec. 


70-8A-1. Shortititle. ‘a 70-3A-5. Scope of review by the hearing officer. - 
70-3A-2. Definitions. 70-3A-6. Report; appeal. 
70-8A-3, Easement; offer and counterproposal.,, 70-3A-7, Abandonment of easement, 


70-8A-4, Petition; appointment of hearing officer. 


70-3A-I. Short title. 


Sections 1 through 7 [70-3A-1 to 70-3A-7 NMSA 1978] of this act may be cited as te aaunenine 
Line Land Acquisition Act". 


History: Laws 1988, ch. 26, § 1. a4 ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 61 Am. 
Jur. 2d Pipelines §§ 20 to 38, 


70- SA-2. Definitions. 


_As used in the Gach aging Line Land Acquisition Ask; . ) 

A. "mineral developer" means a mineral: owner, operator, lessee or ast ual gas or petroleum 
pipeline company that is engaged in the production or conveyance by Ripslite of natural.gas or 
petroleum and 

B. "property owner" means the person who holds an ownership interest in the property to be 
acquired for the purpose of constructing a natural gas or petroleum gathering line or an associated 
disposal line, other than the property on which the well to be connected to a natural gas or pert 
leum gathering line or to be connected to an’ associated, disposal line is to be located. 


History: Laws 1988, ch. 26, § 2; 1993, ch. 338, § 2. company that" for "or lessee who" and inserted "or convey- 
The 1993 amendment, effective June 18, 1993, sub- ance by pipeline" in Subsection A. wey 
stituted "lessee or natural gas or petroleum pipeline 


70-3A-3. Easement; offer and counterproposal. 


A. Ifan easement is sought to be acquired by a mineral developer for the purpose of construct- 
ing a natural gas or petroleum gathering line as defined in Subsection B of Section 70-3-5 NMSA 
1978 or an associated disposal line and the mineral developer and the property owner cannot 
agree concerning the terms, including locations, conditions or compensation for that acquisition, 
the mineral developer may make a written offer to the property owner to include proposed terms, 
locations, conditions and compensation for the easement. The offer shall be made by mailing a 
copy thereof by certified mail, return receipt requested, or by service of a copy thereof i in the man- 
ner provided by the Rules of Civil Procedure for the District Courts for service of summons and 
complaint. The offer submitted by the mineral developer shall also include notice of the property 
owner's duty to submit a counterproposal as provided in Subsection B of this section. 
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B. Within twenty days after receipt of the'mineral developer's offer, the property owner shall 
submit either a notice of acceptance or:a counterproposal to each term, including locations, condi- 
tions or compensation, in the offer of the mineral developer. The acceptance or counterproposal 
shall be made in the samé manner.as set forth in Subsection A of this section for the Se of 
the mineral developer's offer. 

C. 'Except'as provided in Subsection D of this stash if the parties are unable to negotiate 
a settlement, the mineral developer may, after ten days from the date of receipt of the counter- 
proposal by the property owner, petition the district court in the county in which the property is 
located or any part lies to appoint a hearing officer to review the matters relating to the proposed 
property acquisition and to have the hearing officer submit a report to the district court. 

D. Ifthe property owner does not submit an acceptance or a counterproposal to the mineral 
developer within the time period specified in Subsection B of this section and the mineral devel- 
oper has complied with all other provisions of the Gathering Line Land Acquisition Act [70-3A-1 to 
70-3A-7 NMSA 1978], the mineral developer may file a copy of the offer submitted to the property 
owner with the district court and that offer shall be binding on all parties. 


History: Laws 1988, ch. 26, § 3. Cross references. — For the Rules of Civil Procedure 
i for the District Courts, see Rule 1-001 NMRA et seq. 


70-3A-4. Petition; appointment of hearing officer. 


A. The petition filed by the mineral developer pursuant to Subsection C of Section 3 [70-3A-3] 
of the Gathering Line Land Acquisition Act shall include: 

(1) a designation as petitioner, the person on whose behalf the easement is sought to be 
acquired; 

(2). astatement by the petitioner of his authority to petition the court; 

’ (8) .an allegation that the petitioner has been unable to negotiate a settlement in good 

faith with the property owner; 

(4) a map, plat or plan included with or lekathod to the petition showing fie proposed 
route of the easement; 

(5) arequest for the appointment of a hearing officer; 

(6). a. copy of the offer submitted to the property owner by the petitioner; 

(7) acopy ofthe counterproposal, if any, submitted to the petitioner i the propenty owner; 
and 

(8) the name of the property owner and his ER 

B. Upon the filing of the petition, if the route of easement is not an issue, the court shall grant, 
upon the request of the petitioner, an order of immediate possession of the easement.sought to be 
acquired by the mineral developer. 

C. Within fifteen days of receipt of the petition, the district court shall i issue and give notice of 
the action which shall contain a demand that the property owner and the mineral developer sub- 
mit to the court, within ten days, the names of any persons which the parties jointly ihe to have 
the court select from in its appointment of a hearing officer: 

D. Within fifteen days after providing notice of the action to the parties the district court shall 
appoint a hearing officer from the list of names provided pursuant to Subsection C of this section. 
If the parties are unable to agree on the selection of a hearing officer, the court shall appoint a 
hearing officer who is knowledgeable in property valuation techniques and administrative hearing 
procedures. ’ 

E. Subject to any limitations in the order of appéiaiiivontt the Risaring officer has: al shall ex- 
ercise the power to regulate all proceedings in any hearing before him and to do all acts and take 
all measures necessary and proper for the efficient performance of his duties under the order, in- 
cluding requiring the production of all books, papers, vouchers, documents and writing applicable 
thereto, the swearing of witnesses and receiving testimony and exhibits offered in evidence subject 
to such objections as may be imposed. 

F. Upon receipt of the order of appointment, the hearing officer shall set a time and place for 
a hearing of parties or their attorneys to be held within twenty days after the date of the order of 
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appointment and shall notify the parties or their attorneys. If a party fails to appear at the time 
and place appointed, the hearing officer may proceed ex parte or, in his discretion, adjourn the pro- 
ceedings for a future date, giving notice to the absent party of the adjournment. 

G. The parties may procure the attendance of witnesses before the hearing officer by the issu- 
ance and service of subpoenas as provided in the Rules of Civil Procedure for the District Courts. If 
without adequate reason a witness fails to appear or give evidence, he may be:cited by the district 
judge for contempt or be subject to other court sanctions. 

H. The compensation to be allowed to a hearing officer shall be fixed by the court and shall be 
apportioned equally among the parties. 


History: Laws 1988, ch. 26, § 4. Cross references. — For the Rules of Civil Procedure 
for the District Courts, see Rule 1-001 NMRA et seq. 


70-3A-5. Scope of review by the hearing officer. 


The report of the hearing officer shall include findings concerning the following: 

A. when the route of easement is:in issue, a full consideration of all other access available to 
the mineral developer, including the cost of construction for alternative routes, safety, obstructions 
and any other economic and noneconomic factors; 

B. the cost of acquisition or any contract to acquire comparable easements if the transaction or 
contract was freely made in good faith within a reasonable time before or after the date the peti- 
tion was filed or other credible evidence of the market value of the easement to be singel and 

C. amount of damages sustained by the property owner for: 

(1) loss of agricultural production and income; 

(2) lost value of improvements; 

(3) cost for surface reclamation including revegetation, soil treatment, reshaping éf topog- 
raphy, drainage systemizing, waste disposal; removal of any equipment, structures and obstacles 
and the return of the property to its approximate original contour; 

(4) inconvenience to the property owner in use of his property; and 

(5) burden on the property owner of continued inspection and repair of the gathering line 
by the mineral developer. 

In no case shall the total amount of compensation or damages dwardéa pursuant to Subsections 
B and C.of this section be greater than one-half of the sum of the reasonable cost of surface recla- 
mation plus twice the market value of the easement to be acquired as determined 1 in Subsection B 
of this section. 


History: Laws 1988, ch. 26, § 5. damages due under Subsection C, El Paso Field Servs, Co, 


v. Montoya Sheep & Cattle Co., 2003-NMCA-113, 184 N.M, 
ANNOTATIONS 375, 77 P.3d 279. 

Standard of review. — Where a party maintained Annual payments. — Nothing in the Gathering Line 
that the hearing officer made findings incorrectly under Land Acquisition Act precludes the award of damages 
Subsections B and C of this section, the determination of in the form of annual payments, but if a hearing officer 
whether the hearing officer's decision was in accordance awards damages to be paid annually, the hearing officer 
with the Gathering Line Land Acquisition Act was a ques- must calculate the present value of the amount awarded. 
tion’ of law to be decided by the appellate court de novo. El Paso Field Servs. Co. v. Montoya Sheep & Cattle Co., 
El Paso Field Servs. Co. v. Montoya Sheep & Cattle Co., 2003-NMCA-118, 184 N.M. 375, 77 P.3d 279. 
2003-NMCA-1 13, 1384. N.M. 375, 77.P.3d 279. Statutory Cap as written is meaningless, — Apply- 

Compensation and damages are distinct. — To in- ing the statutory cap in Subsection C of this section as 
clude elements of damages from Subsection C of this sec- written is meaningless because, where surface reclama- 
tion in the determination of the compensation due under tion costs are zero, applying the cap exactly as written 
Subsection ‘B of this section is contrary to the statute. eliminates any further recovery for damages under Sub- 
El Paso Field Servs. Co. v. Montoya Sheep & Cattle Co., section C. A more reasonable interpretation is that dam- 
2003-NMCA-113, 134 N.M. 375, 77 P.3d 279. : ages under Subsection C cannot exceed the sum of half 

Findings regarding both compensation and dam- the surface reclamation costs plus twice the market value. 
ages are, required. — This section requires the hearing El Paso Field Servs, Co. v. Montoya Sheep & Cattle Co,, 


officer to make findings concerning both the amount of 2003-NMCA-113, 134 N.M. 375, 77 P.3d 279. 
compensation due under Subsection B and the amount of 
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70-3A-6. Report; appeal. 


A. Within forty-five days after the appointment of the hearing officer: 

(1) the hearing officer shall prepare a report upon the matters submitted to him by the 
order of his appointment and shall make findings of fact and conclusions of law. He shall file the 
report with the clerk of the court and unless waived by the parties he shall file with it a transcript 
or other authorized recording of any proceedings and. of the evidence and the original exhibits. 
The clerk shall mail notice of the filing to all parties; and 

(2) .the district court.shall accept the hearing officer's findings of fect unless clearly erro- 
neous. Within ten days after being served with notice of the filing of the report, either party may 
appeal the decision of the hearing officer to the district court. The court, after review, may adopt 
or modify the report. 

B. _.If the appealing party does not prevail in his appeal, the court shall award the other party 
reasonable attorneys’ fees and court costs incurred on appeal. 

C. Ifan appeal is not filed within ten days of the parties being served with notice of the filing of 
the report or at the conclusion of any appeal, the district court shall enter a final judgment grant- 
ing or modifying tha easement sought to be acquired including the terms and compensation of the 
easement. 


History: Laws 1988, ch. 26, § 6. 

Cross references. — For procedures governing ad- 
ministrative appeals to the district court, see Rule 1-074 
NMRA. 


ANNOTATIONS 


Standard of review. — Where a party maintained 


whether the hearing officer's decision was in accordance 
with the Gathering Line Land Acquisition Act was a ques- 
tion of law to be decided by the appellate court de novo. 
El Paso Field Servs. Co, v. Montoya Sheep & Cattle Co., 
2003-NMCA-113, 134 N.M. 375, 77 P.3d 279, 

Scope of review of district court. Zamora v. Village 
of Ruidoso Downs, 1995-NMSC-072, 120 N.M. 778, 907 
P.2d 182. 


that the hearing officer made findings incorrectly under 
70-3A-5(B) and (C) NMSA 1978, the determination of 


70-3A-7. Abandonment of easement. 


When an easement is acquired pursuant to the Gathering Line Land Acquisition Act [70-3A-1 to 
70-3A-7 NMSA 1978] and the use for which the easement is acquired is subsequently abandoned, 
the easement is extinguished and the property interest reverts to the cite akc or his successor 
in interest of the fee, free from any rights in the mineral developer. 


History: Laws 1988, ch. 26, § 7, 


ARTICLE 4 


Liens on Wells and Pipelines 


Sec, , . Sec. 
70-4-1, Liens for labor and material furnished or hauled 70-4-9. Joinder of actions; attorney's fees; costs. 
for use of oil and gas wells or pipelines. 70-4-10. Definition of words "person" and "subcontrac- 
70-4-2, Labor, hauling and materials considered under tor". 
continuous contract. 70-4-11. Preference to laborers; no preference to first 
70-4-3. Liens of subcontractors. contractors. 
70-4-4, Claim of lien; contents and filing. 70-4-12. Materials exempt from aberchinente. 
70-4-5. Recording; index; fees. 70-4-13. Personal liability. 
70-4-6. Liability of owner limited to contract price. 70-4-14. Name of act. 
70-4-7. Limitation of action to enforce. 70-4-15.. Conflicting laws repealed, Chapter 82, "1929 
70-4-8, Enforcement of lien. New Mexico Statutes Annotated" excepted. 


70- 4-1. Liens for labor and material furnished or hauled for use of oil 
and gas wells or pipelines. 


Every person who shall, by contract, express or implied, or partly expressed or implied, with 
the owner of any land, oil and gas permit, leasehold, lease for oil and gas purposes, or with the 
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owner of any gas, oil, or gasoline pipeline, or with a purchaser under executory contract, or with 
the trustee or agent of the owner, or with one whom the owner has authorized or knowingly 
permitted to contract, or with a receiver appointed for any of the property of the owner, perform 
labor or furnish or haul material, equipment, tools, machinery or oil well or gas well supplies, 
used or employed, or to be used, or to be employed in the digging, drilling, torpedoing, complet- 
ing, maintaining, equipping, operating or repairing any oil or gas well, or in the construction, op- 
eration, maintenance or repairing any gas, oil, or gasoline pipeline, or who shall furnish or haul 
any oil or gas well supplies, or perform any labor in constructing or putting together any of the 
equipment or machinery used or employed, or to ’be used or to be employed, in drilling, torpedo- 
ing, completing, maintaining, equipping, operating, or repairing any oil or gas well, shall have a 
lien upon the whole of that land, oil and gas permit, leasehold, lease for oil and gas purposes, oil 
pipeline, gas pipeline, or gasoline pipeline, and right-of-way therefor, the buildings and equip- 
ment thereon, and the appurtenances thereto, the proceeds from the sale of oil and gas produced 
therefrom inuring to the working interest, and upon the materials; tools, machinery, equipment 
and supplies so furnished or hauled, and upon the oil and gas well for which they were furnished 
or hauled, and'upon all the other oil and gas wells, fixtures, machinery, tools, equipment and ap- 
pliances, used‘or employed in operating or developing, for oil and gas purposes, upon the land, 
oil and gas permit, leasehold, or lease for oil and gas purposes, for which the material, tools, 
machinery, equipment or supplies were furnished or hauled, or labor performed, for the amount 
due to him for the materials, tools, machinery, equipment, oil and gas well supplies, hauling, or 
labor, and interest from the date the amount is due; provided, however, the lien herein created 
shall not:extend to the underlying fee or royalty interest unless expressly provided by contract, 
nor shall it extend to the property, leasehold, or working interest of any owner who does not have 
a working interest in the well upon which the labor was performed or for which the materials 
were furnished or hauled. 

The lien shall be preferred to all other liens or Hecentensieneeed which may attach'to or upon the 
land, oil and gas permit, leasehold, lease for oil and gas purposes, and the buildings, machinery, 
equipment and appurtenances, or upon any oil pipeline, gas pipeline, or gasoline pipeline, and 
the right-of-way therefor, or such oil or gas wells, the proceeds from the sale of oil and gas pro- 
duced therefrom inuring to the working interest, and the material, tools, machinery, equipment 
and. supplies so furnished or hauled and the fixtures and appliances thereon, subsequent to the 
commencement of the labor performed, or the furnishing, or hauling, or putting up of the mate- 
rial, tools, machinery, equipment: or supplies; and the lien shall follow the property and each 
part thereof, and be enforceable against the property wherever it may be found. The taking of 
any note or additional security by the contractor or subcontractor, or the person having the'lien 
shall not effect, or be a waiver of, any lien he may have by virtue of the Oil and Gas Lien Act 
[70-4-1 to 70-4-15 NMSA 1978], unless.madé a waiver by express agreement in writing of the 
parties; and the lien hereby given shall attach as of the date on which the first of the material, 
tools, machinery, equipment or. supplies i is furnishedvor hauled,.or the first of the labor is per- 
formed. Any purchaser of oil or gas in the ordinary course of business without actual knowledge 
of the filing of a lien covering the proceeds from the sale of oil or gas shall take the oil or gas 
free of the, lien. ! 


History: Laws 1931, ch. 11, § 1; 1941 ysis de +» § 69- therein or appurtenant thereto, is subject to a time dimen- 


401; 1953 Comp, § 65-5- 1; Laws 1961, ch. 199, § 1; sion, and upon expiration of that dimension nothing is 
1963, ch. 12, § 1; 1987, ch. 147, §1. left; there can be no merger of mineral rights with the fee 
The 1987 amendment, effective June 19, 1987, inserted upon termination of the lease, because all mineral rights 
"proceeds from the sale of oil and gas produced therefrom were already contained in and were part of the fee. Thus, 
inuring to the working interest" in the middle of the first claim that lien acquired by construction company upon 
paragraph following "the buildings and equipment thereon, a leasehold under act was not extinguished by terms of 
and the appurtenances thereto" and in the middle of the first the leasehold, but, rather, that it contained a lien upon 
sentence of the second paragraph following ' 'and the right- an interest in any oil and gas and followed that interest, 
of-way therefor, or such.oil or gas wells’, and added .the last even though leasehold estate had terminated, was with- 
sentence to the second paragraph. rye a merit. Buit v. Vermejo Park Corp., 1976-NMSC-075, 89 
© M. 679, 556 P.2d ‘835. 

ANNOTATIONS Am, Jur, 2d, A.L.R. and C. J. S. references. — 38 Am. 

Lien acquired upon leasehold. — ‘A leasehold ‘es- Jur, 2d Gas and Oil §§ 135 to 140. 


tate, including all rights, powers and. privileges contained, 
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Rights and duties as between owner of land and owner 
of timber. or of mineral in place as regards liens covering 
both interests, 26 A.L.R. 1081.. 

Casing of oil and gas well as subject to mechanic's lien, 
39 A.L.R, 1260. 

Oil, gas or other mineral rights in land subject as real 
estate to judgment lien against owner of mineral interest, 
52 A.L.R. 185. ° 

Interest of owner of land as subject to lien for material 
or service engaged by holder of mineral rights, 59 A.L.R. 

48, 


Mechanic's lien as to drilling of oil wells, 92 A.L.R. 756. 

Right or, interest, subject to, and priority of, statutory 
lien for labor or material in developing property for oil 
and gas, 122 A.L.R. 1182. 

Sufficiency of notice, claim, or statement of mechanic's 
lien with respect to description or location of real property, 
52. A.L.R.2d 12. . . 

Assertion of statutory mechanic's or materialman's lien 
against oil and gas produced or against proceeds attribut- 
able to oil and gas sold, 59 A.L.R.3d 278. 

58 C.J.S. Mines and Minerals §§ 259 to 269, 


70-4-2. Labor, hauling and materials considered under continuous 


contract. 


Any labor performed, or materials, machinery, tools, equipment or supplies so furnished or 
hauled by any person entitled to a lien under the provisions of the Oil and Gas Lien Act [70-4-1 to 
70-4-15 NMSA 1978] for the land, oil and gas permit, leasehold, lease for oil and gas purposes, or 
oil pipeline, gas pipeline or gasoline pipeline, shall be considered as having been furnished under 
a single contract regardless of whether or not the same was performed or furnished at different 
times or on separate orders, provided no more than one hundred twenty days shall have elapsed 
between the date of performance of the labor or the date of the furnishing or hauling of any part or 
parts of the material, tools, equipment, machinery or supplies and the date'on which labor or ma- 
terials, tools, equipment, machinery or supplies are next performed, hauled or finished [furnished]. 


History: Laws 1981, ch. 11, § 2; 1941 Comp., § 69- 
402; 1953 Comp., § 65-5-2; Laws 1963, ch. 12, § 2. 


Bracketed material. — The bracketed material was 
| inserted by the compiler and is not part of the law. 


70-4-3. Liens of subcontractors. 


Any person who furnishes or hauls the material, tools, equipment, machinery or supplies as, or 
to, a subcontractor, or any person who performs the labor for, or under, a subcontract with a con- 
tractor or subcontractor shall have a lien upon the whole of the land, oil and gas permit, leasehold, 
lease for oil and gas purposes, or oil pipeline, gas pipeline or gasoline pipeline, and the right-of-way 
therefor, buildings and equipment thereon, and the appurtenances thereto, and upon the materi- 
als, tools, machinery, equipment and supplies so furnished or hauled, and upon the oil and gas well 
for which they were furnished or hauled, and upon all the other oil and gas wells, fixtures, machin- 
ery, tools, equipment and appliances used in operating or developing for oil and gas purposes upon 
the land, oil and gas permit, leasehold, or lease for oil and gas purposes, for which the material, 
tools, machinery, equipment or supplies were furnished or hauled, or labor performed, to the same 
extent, with the same preferences and priorities, and on an equality with the lien of an original 
contractor as provided in Sections 70-4-1 and 70-4-2 NMSA 1978, for the amount due him for the 
labor, hauling or materials, tools, machinery, equipment or supplies. 


History: Laws 1931, ch. 11, § 3; 1941 Comp., § 69- 
408; 1953 Comp., § 65-5-3; Laws 1963, ch. 12, § 3. 


70-4-4. Claim of lien; contents and filing. 


Every original contractor, within two hundred ten days after the performance of the last labor or 
the furnishing or hauling of the last item of material, tools, machinery, equipment or supplies, and 
every person, except the original contractor, claiming the benefits of the Oil and Gas Lien Act [70- 
4-1 to 70-4-15 NMSA 1978] within one hundred eighty days after the performance of the last labor 
or the furnishing or hauling of the last item or material, tools, machinery, equipment or supplies 
shall file for record with the county clerk of the county in which the property upon which the lien 
is claimed or situated, a claim setting forth the name and residence of the claimant, the amount 


1035 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


70-4-5 OILAND GAS © 70-4-7 


and the items claimed, the name of the person to whom the materials, tools, machinery, equipment 
or supplies were furnished or hauled or for whom the labor was performed, the name of the owner 
and a description of the property upon which the lien is claimed, verified by affidavit, 


History: Laws 1931, ch. 11; § 4; 1941 Comp., § 69- ANNOTATIONS 
H 9 bat? be H ry 4; 1 
ptimyey MOLE PP son hie shed cg rasiand ay vad Am. Jur. 2d, A.L.R. and C.J.S. reférenved! — 38 Am: 
The 1993 amendment, effective Juné 18; 1993, sub- Jur. 2d Gas and Oil § 139. 


stituted "two hundred ten days" for "one ‘hundred twenty 58 C.J.S. Mines and Minerals § 264. 


days" and "one hundred eighty days" for "ninety days", 
and made minor stylistic changes. 


70-4-5. Recording; index; fees. 


The county clerk shall record the claim in a book kept by him for that purpose, and. shall index 
such record as deeds and other conveyances are required by law to be indexed, and for which he 
may receive the same fees.as are allowed by law for recording deeds and other conveyances. 


History: Laws 1931, ch. 11, § 5; 1941 Comp., § 69- Cross references. — For recording fees, see 14-8-12 
405; 1953 Comp., § 65-5-5. NMSA 1978. . ‘J 


70-4-6. Liability of owner linvited to copbnect price. 


Nothing i in the Oil and Gas Lien Act [70-4-1 to 70-4-15 NMSA 1978] shall on deemed ms ‘fix a 
greater liability upon an owner than the amount contracted by the owner to be paid.the original 
contractor; provided that. the risk of all payments made to the original contractor. shall’ be upon 
the owner until the expiration of the one hundred eighty days specified in Section 70-4-4 NMSA 
1978 within which persons other than the original contractor may fix their liens by the filing of the 
claim as provided in that section, and no owner shall be liable to an action by the contractor until 
the expiration. of the one hundred eighty day period. Owners. may pay subcontractors the specific 
contract or agreed upon charge due them from the.original contractor for work, labor, material, 
tools; machinery, equipment and supplies, and the amount so paid shall be held and. deemed a pay- 
ment of that amount to the original contractor. 


History: Laws 1931, ch, 11, § 6; 1941 Comp., § 69- one hundred eighty day period" for "said ninety (90) days" 
406; 1953 Comp., § 65- 5 6; Laws 1963, ch. 12, § 5; 1965, in the first sentence, and made minor stylistic changes. 
ch. 184, § 2; 1998, ch. 6, § 2. 

The 1993 amendment, effective June 18, 1993, substi- ANNOTATIONS pines 
tuted "one hundred eighty days specified in Section 70-4-4 Jintao Ack, i f erry: 
NMSA 1978" for "ninety (90) days hereinbefore" and "the Rice ie aad htee aaa B inefenencess 


\ 


70-4-7. Limitation of action to enforce. 


No lien provided for in this act [70-4-1 to 70-4-15 NMSA 1978] shall bind any property subject 
thereto for a longer period than one year after the date on which the same is filed; unless proceed- 
ings be commenced in the district court within that time to enforce the same, or, if a credit be 
given, then one year after the expiration of such credit, but no such lien shall continue in force for 
a longer time than two years from the time the lien is filed by any agreement to give credit unless 
action to enforce the same shall have been commenced within that time. 


History: Laws 1981, ch, 11, § 7; 1941 Comp., §.69- ANNOTATIONS 


407; 1953 Comp. § 5-5-7. ' 
Cross references, — For sales under execution, and» Am. Jur. ‘2d, A.L.R. ‘and C.J.S. references. — 58 
foreclosure, see 39-5-1 NMSA 1978 et seq. . _ . CJS, Mines and Minerals § 269, 
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70-4-8. Enforcement of lien. 


The liens herein created may be enforced by. proper action in the district court in the county in 
which the property is situate to which the lien attaches, provided that if the property to which the 
lien attaches is situate in more than one county the action may be brought in any county where a 
part of the property is situate. If the lien is foreclosed there shall be no redemption, and the sheriff 
or other officer shall make a formal conveyance of the property sold under foreclosure to the pur- 
chaser as provided by law. 


History: Laws 19381, ch, 11, § 8; 1941 Comp. + § 69- 
408; 1953 Comp., § 65-5-8. 


70-4-9. Joinder of al er attorney's fees; costs. 


Any number of persons claiming liens may join in the same action, and when separate actions 
are commenced the court may consolidate them. The court may also allow as a part of the costs 
the moneys paid for filing and recording the lien, and reasonable attorney’ s fees in the trial and 
appellate courts. 


“2 poesie Laws 1931, ch, 11,.§ 9; 1941. Comp., § 69-. , Cross references. —.For joinder of parties, see Rule 
409; 1953 Comp., § 65-5-9. 1-020A NMRA. 
For consolidation of actions, see Rule 1-042C NMRA. 


70-4-10. Definition of words "person" and "subcontractor" 


The word "person" as used in this act [70-4-1 to 70-4-15 NMSA 1978] shall inelde one or more 
individuals and corporations and copartnerships. 

The word "subcontractor" as used in this act shall include every person entitled to the benefits 
thereof other than an original contractor. 


History: Laws 1931, ch. 11, § 10; 1941 Comp., § 69- 
410; 1953 Comp., § 65-5-10. 


70-4-11. Preference to laborers; no preference to first contractors. 


Upon all questions arising between different persons having liens under the Oil and Gas Lien 
Act ['70-4-1 to 70-4-15 NMSA 1978], no preference shall be given’to him who first performed labor 
or furnished, or hauled, materials, tools, machinery, equipment or supplies, except that the claim 
of any person for labor by him personally performed i is a preferred lien, | 


History: Laws 1931, ch. 11, § 11; 1941 Comp.,, § 69- ANNOTATIONS 


prenatal 4 ma i Am, Jur, 2d, A.L.R, and CwW.S. references. —.38 Am. 
Jur. 2d Gas and Oil § 140, 
68 C.J.S, Mines and Minerals § 268. 


70-4-12. Materials exempt from attachment. » - 

Whenever materials, tools, machinery, equipment or oil and gas supplies shall have been fur- 
nished for use or employment i in the digging, drilling, torpedoing, completing, operating or repair- 
ing of any oil or gas well, or in the construction, operation or repairing of any gas pipeline, oil pipe- 
line or gasoline pipeline, such materials, machinery, equipment or oil and gas supplies shall not be 


subject to attachment, execution or other legal process to enforce any debt due by the purchaser of 
such materials, machinery, tools, equipment or supplies, except a debt due.for the purchase price 
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OIL AND GAS 


70-4-15 


thereof so long as such purchase price, or any part thereof, remains unpaid, and such materials, 
tools, machinery, equipment or supplies are in good faith about to be used for the purposes for 
which they were so furnished, until after the expiration of the time for filing a lien for such pur- 
chase price under the provisions of this act |'70-4-1 to 70-4-15 NMSA 1978]. 


History: Laws 1931, ch.'11, § 12; 1941 Comp., § 69- 
412; 1953 Comp., § 65-5-12. 4 

Cross references. — For rules governing garnishment 
and writs of execution in the district, magistrate, and 
metropolitan courts, see Rules 1-065.1, 2-801, and 3-801 
NMRA, respectively. 

For form for claim of exemptions on executions, see Rule 
4-803 NMRA. 

For form for order on claim of exemption and order to 
pay in execution proceedings, see Rule 4-804 NMRA. 

For form for application for writ of garnishment and af- 
fidavit, see Rule 4-805 NMRA. 


70-4-13. Personal liability. 


For form for notice of right to claim exemptions from 
execution, see Rule 4-808A NMRA, 

For form for claim of exemption from garnishment, see 
Rule 4-809 NMRA. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur, 2d Gas and Oil § 137. 
58 C.J.S, Mines and Minerals § 262. 


Nothing in the Oil and Gas Lien Act [70-4-1 to 70-4-15 NMSA 1978] shall be construed to impair 
or affect the right of any person, to whom any debt may be due for work done or materials, tools, 
machinery, equipment or supplies furnished or hauled, to maintain a personal action to recover 


the debt against the person liable therefor. 


History: Laws 1931, ch. 11, § 138; 1941 Comp., § 69- 
413; 1953 Comp., § 65-5-13; Laws 1963, ch. 12, § 7. 


70-4-14. Name of act. 


This act [70-4-1 to 70-4-15 NMSA 1978] shall be known as the Oil and Gas Lien Act. 


History: Laws 1931, ch. 11, § 15; 1941 Comp., § 69- 
414; 1953 Comp., § 65-5-14. 


a 


70-4-15. Conflicting laws repealed, Chapter 82, "1929 New Mexico 
Statutes Annotated" excepted. 


This act [70-4-1 to 70-4-15 NMSA 1978] shall not in any way affect, modify or repeal Chapter 82 
of the "1929 New Mexico Statutes Annotated." All other laws in conflict with the provisions of this 


act are hereby repealed. 


History: Laws 1931, ch. 11, § 16; 1941 Comp., § 69- 
415; 1953 Comp., § 65-5-15. 

Compiler's notes, — Chapter 82 of the 1929 Compi- 
lation referred to in this section is presently compiled as 
48-2-1 to 48-2-8, 48-2-10 to 48-2-16, 48-3-1, 48-3-2, 48-3-4, 
48-3-5, 48-3-7 to 48-38-15, 48-5-1 to 48-5-3 and 48-6-1 to 
48-6-16 NMSA 1978. 


ANNOTATIONS 


Purpose of declaration of cumulative effect was 
not to’ make other statutory provisions applicable to 
those things covered by this act itself, but to show that 
the things for which liens were given by this act were not 
intended to nullify other lien statutes in favor of mechan- 
ics, laborers, clerks and others performing services in the 
oil industry, and materialmen who might furnish material 


1038 


in the oil or mining industry not covered by the act. Butt 
v. Vermejo Park Corp., 1976-NMSC-075, 89 N.M. 679, 556 
P.2d 835. 

Lien on fee owner's interest. — Under the Mechan- 
ics' Lien Act (48-2-1 NMSA 1978 et seq.), a lien may be 
imposed upon fee owner's interest if he has knowledge 
of the construction and fails to disclaim responsibility 
therefor in manner and within time therein provided, 
while under this act, fee owner's interest is subject to 
lien only if he expressly so contracts, an obvious conflict, 
and it was held that company which built roads, leveled 
land, hauled water and provided gravel and load pipe 
in connection with certain oil and gas exploration and 
drilling were entitled to assert a lien only under this act. 
Butt v. Vermejo Park Corp., 1976-NMSC-075, 89 N.M. 
679, 556 P.2d 835. 
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70-5-1 LIQUEFIED AND COMPRESSED GASES 70-5-1 


ARTICLE 5 


Liquefied and Compressed Gases 


Sec, Sec. 
70-5-1. Definitions. 70-5-13. Provisions for hearings. 
70-5-2. Short title. 70-5-14. Notice; hearing. 
70-5-3. Rules and regulations for design, construction, 70-5-15. Finding; record. 
assembling, equipping. and installing of 70-5-16. Appeal. 
containers and equipment. ; ' °70-5-17. No formal notice required of hearing on applica- 
70-5-4. Acts concerning LP. gas or CNG subject to com- tion for license; appeal. 
mission rules and regulations. 70-5-18. Civil penalty for failure to comply with act or 
70-5-5. Power to adopt and promulgate rules and regula- any order, rule or regulation. 
tions; exceptions to act. 70-5-19, Municipalities; taxes; license fees. 
70-5-6, License; exceptions. 70-5-20, Enforcement. 
70-5-7, Requiring competent employees in transporting, 70-5-21. Misdemeanor. 
dispensing, installation, service or repair. 70-5-22. Administrative penalty assessments. 
70-5-8. Authority of inspectors.., 70-5-23. Containers to be filled only by owner or upon 
70-5-9. Annual license fees; inspection fees. the owner's authorization; emergency ex- 
70-5-10. Revenue; suspense fund. ception; list of customers. 
70-5-11. Proof of responsibility. 
70-5-12. Power of bureau and commission to refuse to 


grant, suspend or cancel a license. 


70-5-1. Definitions. 


As used in the LPG and CNG Act: 

A. "liquefied petroleum gases", "LPG" or "LP gas" means any material that is composed pre- 
dominantly of any of the following hydrocarbons or mixtures of them: BRPHHS propylene, butanes 
(normal butane or iso-butane) and butylenes; 

B. "compressed natural gases", "CNG", "liquefied natural gases" and "LNG" means mixtures of 
hydrocarbon gases, vapors or liquids consisting principally of methane that has been compressed 
for vehicular fuel; ir 

C. "product" or "products" of liquefied petroleum gases or compressed natural gases are consid- 
ered to be liquefied petroleum gases or compressed natural gases, respectively; 

D. "qualified instructor" means an employee, owner or other qualified individual who has 
passed the required examination and performed for at least one year the work being taught; 

EK. "inspector" means a person hired by the bureau to enforce under administrative direction 
the laws and safety rules and regulations of the bureau with respect to the LP gas industry and 
the use of CNG and LNG in motor vehicles; 

F.__ "division" means the construction industries division of the regulation and licensing department; 

G.. "bureau" means the liquefied petroleum and compressed gas bureau of the division; and 

H. "commission" means the construction industries commission, . 


_ History: 1941 Comp., § 71-804, enacted by Laws "bureau with respect to the", and after "CNG", added "and 
1947, ch, 214, § 1; 1953 Comp., § 65-7-1; Laws 1955, ch. LNG". 
97, § 1; 1973, ch. 362, § 1; 1977, ch. 245, § 124; 1989, ch. The 1993 amendment, effective July 1, 1993, deleted 
6, § 50; 1993, ch. 186, § 1; 2017, ch. 57, § 1. "Liquefied petroleum gas bureau" preceding "Definitions" 
Repeals. — Laws 2005, ch, 208, § 27, repealed 60-13- in the section heading; substituted means any material 
58 NMSA 1978, effective June 17, 2005, which would that is composed" for "means and includes any material 
have repealed Chapter 70, Article 5 NMSA 1978 effective which is composed". in Subsection A; inserted Subsection 
July 1, 2006. B; redesignated former Subsections B through G as Sub- 
The 2017 amendment, effective June 16, 2017, de- sections C through H; in Subsection C, inserted "of lique- 
fined "liquefied natural gases" and "LNG", and. revised fied petroleum gases or compressed natural gases" follow- 
the definitions of "compressed natural gases", "qualified ing "products" and substituted the language beginning 
instructor", and "inspector" as used in the LPG and CNG "liquefied petroleum. gases" at the end of the subsection 
Act; in Subsection B, after "gases", deleted "and", after for "LP gas"; added "and the use of CNG in motor vehi- 
"CNG", added "liquefied natural gases' and 'LNG"", after cles" at the end of Subsection E; and inserted "and com- 
"hydrocarbon gases", deleted "and", after."vapors", added pressed" in Subsection G,. 
"or liquids", and after "methane", deleted "in gaseous form The 1989 amendment, effective July 1, 1989, in Sub- 
which" and added "that"; in Subsection D, after "an em- section E, substituted "regulation and licensing" for "com- 
ployee", added "owner or other qualified individual"; and merce and industry"; in Subsection F, substituted "divi- 
in Subsection E, after "rules and regulations of the", added sion" for "construction industries division of the commerce 
1039 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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and industry department"; and, in Subsection G, twice residence. The danger to the occupants is present in a 
substituted "commission" for "committee". house trailer, and if anything, is more pronounced therein 
than in a permanent domestic residence. Sections 70-5-1 

ANNOTATIONS , » __ .. °to.70-5-22 NMSA 1978 were emergency acts passed by the 

Intent of the legislature when it passed this act was, legislature for protection of health and safety of people 


because of inherent dangers involved in use or misuse, of of New Mexico. The act intended to include all persons 
liquefied petroleum gas and its appliances, that the state engaged in sale of liquefied petroleum appliances and in- 
should have reasonable regulatory control to insure the stallations thereof, regardless of a alate a which those 
health, safety and welfare of its citizens. 1970 Op. Att'y appliances were sold. 1953-54 Op. Att'y Gen. No, 53-5627. 


Gen. No. 70-08. Persons or firms selling house trailers equipped with 

Jurisdiction of Mobile Housing Act and this act. liquefied petroleum appliances and piping are covered by 
— The Mobile Housing Act (now the Manufactured Hous- the act and fully subject to all license fees and regulations 
ing Act), Chapter 60, Article 14 NMSA 1978, does not su- -- Promulgated by public service commission. 1953-54 Op. 


Att'y Gen. No. 53-5627. 
Licensing requirement. — A retail seller of preas- 
sembled camping trailers in which liquefied petroleum 


persede or repeal by implication the Liquefied Petroleum 
Gas Act, with respect to jurisdiction over the. installation 
of liquefied petroleum gas lines within a mobile housing 


unit, 1976 Op. Att'y Gen, No. 76-38. gas appliances were installed is required to obtain a retail 
The Mobile Housing Act (now the Manufactured Hous- sales license from the’ liquefied petroleum gas commis- 
ing Act) in no way confers on mobile housing commission sion (now liquefied petroleum gas bureau) if equipment 
exclusive jurisdiction over liquefied petroleum gas line installed is being fed from Ae ps So of more than five 
installations within mobile housing units. Both mobile pounds of liquefied gas. 1970 Op. Att'y Gen. No, 70-08. 
housing commission (now mobile housing division) and Law reviews. — For note, "Gabaldon v. Sanchez: New 
the liquefied petroleum gas commission (now liquefied Developments in the Law'of Nuisance, Negligence and 
petroleum gas bureau) have jurisdiction to regulate. and Trespass," see 9 N.M.L. Rev. 367 (1979). i 
inspect the installation of liquefied petroleum gas lines in Am. Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
mobile homes. 1976 Op. Att'y Gen. No. 76-38. ity of one selling or distributing liquid or bottled fuel gas, 
There is no substantial difference between installation for personal injury, death or Shean damage, 41 A.L.R.3d 


of heating equipment in a house trailer and installation 782. 


of liquefied petroleum gas equipment in a permanent 


70-5-2. Short title. 
_ Chapter 70, Article 5 NMSA 1978 may be cited as'the "LPG and CNG Act". 


History: 1953 Comp., § 65-7-1.1, enacted by Laws 1B£209 2 ANNOTATIONS 
1973, ch. 362, § 2; 1993, ch. 186, § 2. ' : PU) SBLUOINOY 
The 1993. amendment, effective July 1,.1993,substi-.,. . Liquefied Petroleum Gas Act is for protection of 
tuted "Chapter 70, Article 5 NMSA 1978" for "Sections 65- public from the dangers which are inherent in liquefied 


7-1 through 6-728 NMSA 1958"and inserted "and CNG". meta No, 63 Be wad handled. pet -64 Op. 


70-5-3. Rules waa regulations for assign’ construction, assembling, 
equipping and installing of containers and equipment. 


All containers and pertinent equipment used or to be used in this state for CNG equipment 
when attached to motor vehicles or for the storage, transporting or dispensing of LP gases or CNG 
by industrial, commercial or domestic‘users, together with appliances used or to be used in this 
state with LP gases as fuel, shall be designed, constructed, assembled, equipped and installed as 
‘specified by the rules and ES of the commission, apd and promulgated as previa in 
the LPG. and CNG Act [this articlel. 


‘History: 1941 chnige § 71-808, asoted by Laws covered by act and fully subject to all license fees and reg- 


1947, ch. 214, § 2; 1958 Comp., § 65-7-2; Laws 1955, ch. ulations promulgated by the public service commission. 

97, § 2; 1973, ch. 362, § 3; 1977, ch. 245, § 125; 1989, ch. 1953-54 Op. Att'y Gen. No. 53-5627. ae! 

6,§ 51; 1993, ch. 186, § 3, Am. Jur, 2d, A.L.R. and C. JS. references. - 63 Am. 
The 1998 amendment, effective July 1, 1993, inserted Jur, 2d Products Liability § 834. 

"for CNG equipment when attached to motor vehicles or" Products liability: sufficiency of evidence to support 

near the beginning of the section, "or CNG" near the middle product misuse defense in actions concerning bottles, 

of the section, and "and CNG" near the end of the section. cans, storage tanks, or other containers, 58 A.L.R.4th 160. 
The 1989 amendment, effective July 1, 1989, substi- Products liability: recovery for injury or death resulting 

tuted "commission" for "committee" near the end of the from intentional inhalation of product's fumes or vapors 

section. a i to produce intoxicating or similar effect, 50 A.L.R.5th 275. 

ANNOTATIONS 


Persons or firms selling house trailers equipped 
with liquefied petroleum appliances and piping are 
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70-5-4 LIQUEFIED AND COMPRESSED GASES 70-5-5 


70-5-4. Acts concerning LP gas or CNG subject to commission rules and 
regulations. 


The selling, offering for sale, constructing, assembling, repairing, equipping, installing, filling 
with fuel, storage of fuel within, dispensing of fuel from ‘or transporting fuel within containers 
described in Section 70-5-3 NMSA 1978 without the containers having been designed, constructed, 
assembled, equipped, maintained, tested and inspected as specified by the rules and regulations of 
the commission pursuant to the LPG and CNG Act [this article] shall be a violation of the LPG and 
CNG Act and shall be subject to the fines, penalties and restrictions provided. 


History: 1941 Comp., § 71-806, enacted by Laws The 1989 amendment, effective July 1, 1989, substi- 


1947, ch. 214, § 3; 1953 Comp., § 65-7-3; Laws 1973, tuted "commission" for "committee" in the section heading 
ch. 362, § 4; 1977, ch. 245, § 126; 1989, ch. 6, § 52; 1993, and near the end of the section, inserted "describedin Sec- 
ch. 186, § 4. tion 70-5-3 NMSA 1978" near the middle of the section, 


The 1993 amendment, effective July 1, 1993, rewrote and made minor stylistic changes throughout the section. 
the section heading, substituted "offering" for "exposing" 

near the beginning of the section, and inserted "and CNG" 

twice near the end of the section. 


70-5-5. Power to adopt and promulgate rules and regulations; 
exceptions to act. 


A. The commission may adopt and promulgate rules and regulations as are necessary to carry 
out the purpose of the LPG and CNG Act [this article] and for the public peace, health and. safety 
as affected by the use of such materials. The regulations made shall substantially conform with 
the standards as published by the national fire protection association covering the same subject 
matter, Nothing contained in this section is intended to alter the specifications for manufacturing 
or testing of containers established by the interstate commerce commission or the U.S. department 
of transportation or of containers installed in refineries, gas processing plants, underground stor- 
age terminals, natural gas distributing plants and pipeline terminals. 

B. The bureau may adopt a schedule of reasonable fees to be charged for furnishing any printed 
matter or forms, for filing or recording any data sheets, blueprints, drawings, plans, specifications, 
reports and any other instrument or document and for making and furnishing copies of any re- 
cord, report, regulation, rule, law or any other matter on file with the bureau. 


History: 1941 Comp., § 71-807, enacted by Laws Violations of regulations adopted under this sec- 
1947, ch. 214, § 4; 1953 Comp., § 65-7-4; Laws 1957, ch. tion held negligence per se, — Since this act was in 
221, § 1; 1973, ch. 362, § 5; 1977, ch. 245, § 127; 1989, full force and effect when an accident involving liquid gas 
ch. 6, § 53; 1993, ch. 186, § 5. occurred, regardless of its delayed repeal, violation of reg- 

The 1993 amendment, effective July 1, 1993, inserted ulations for storage and handling of liquefied petroleum 
"and CNG" in the first sentence in Subsection A. gas adopted under this section constituted negligence 

The 1989 amendment, effective July 1,1989,in Sub- —_—s per se. Ray v. Aztec Well Serv. Co., 748 F.2d 888 (10th Cir. 
section A, substituted "commission" for "committee" in the 1984). 
first sentence and made several minor stylistic changes. . Authority to charge reasonable fee. — Subsection 

~. Bof this section gives liquefied petroleum gas commission 
ANNOTATIONS (now liquefied petroleum gas bureau) authority to charge 


a reasonable fee for filing a form required of licensees for 
the purpose of indicating that any installation, testing or 
modification of liquefied gas containers, piping or appli- 


Rules and regulations apply to the public. .— 
Where employees of a repair shop that specialized in the 
repair of utility equipment, including liquid propane de- ’ ; 
ery trucks, were sereesy injured when a propane tank ance has been inspected. 1969 Op. Att'y Gen. No. 69-94. 
they were repairing leaked liquid propane and exploded, _ Requirements of insurance. — The commission (now 
the LPG and CNG Act imposed a duty on the employees liquefied petroleum gas bureau) would not be exceeding 
to adhere to the Liquified Petroleum Gasses Handbook of statutory authority to require one type of insurance, all 


the National Fire Protection Association, which had been types of insurance mentioned or combination thereof. 
adopted by the commission at the time of the accident. . Since commission (bureau) deals with an activity in which, 


Apodaca v. AAA Gas Co., 2003-NMCA-085, 134 N.M. 77 public safety factor is so important, it would appear that 
73 P3d 215. cert quashed 2004-NMCERT.003. 135 N.M. legislature has left to commission's discretion the evi- 
391. Og BL t ‘ dence to be submitted of types of insurance carried by» li- 


censees under the act. 1955-56 Op. Att'y Gen. No. 55-6260. 
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70-5-6.. License; exceptions. 


A. No person, firm or corporation shall engage in this state in the manufacturing, assembling, 
repairing, selling or installing of containers or appliances or of equipment for CNG attached or to 
be attached to motor vehicles to be used with LP gases as.a fuel, nor shall any person, firm or cor- 
poration engage in the manufacture, sale, transportation, dispensing or storage of LP gases within 
this state, except where stored by the ultimate consumer for consumption only, without having 
first obtained from the bureau a license to do so for each main and branch office.or business oper- 
ated within the state pursuant to the LPG and CNG Act [this article]. No license shall be issued 
until the bureau has determined that the applicant meets all safety requirements provided for in 
that act and required by the rules and regulations of the commission and the bureau finds that 
the applicant is fit and able to perform:the work for which a license is requested. Provided that 
household appliances and any other appliance, container or equipment being fed from a reservoir 
less than five pounds shall not be subject to the LPG,and CNG Act. Provided, further, that retail 
sale of LP gas appliances, including factory installed LP gas appliances and equipment on camp- 
ers, mobile homes and recreational vehicles, shall be exempt from this’ section. 

B. When LP gas or CNG is to be the source of fuel, the installation of piping, appliances and 
equipment shall be made by installers qualified by the bureau. Property-owner installed systems, 
when certified by qualified installers or inspectors of the bureau, are ‘exempt cron the provisions 
of this subsection. PEO A. 


History: 1941 Comp., § 71-808, enacted by Laws Legislature intended that all licensees were to file evi- 
1947, ch. 214, § 5; 1949, ch. 122, § 1; 1953 Comp., § 65- dence of financial responsibility with the commission (now 
7-5; Laws 1955, ch. 97, § 3; 1973, ch. 362, § 6; 1977, ch, liquefied petroleum gas bureau) irrespective of whether 
245, § 128; 1989, ch. 6, § 54; 1993, ch. 186, § 6. they were.old or new licensees. Therefore, there is no rea- 

The 1993 amendment, etfactive July 1, 1993, in Sub- son why licensees who have secured their license under 
section A, inserted "or of equipment for CNG attached or the old act should not'be required to immediately comply 
to be attached to motor vehicles" and "and CNG" in:the with the new act; 1955-56 Op. Att'y Gen. No. 55-6260. 
first sentence, and "and CNG" in the third sentence; and Since the purpose of this section is to place close super- 
inserted "or CNG" in the first sentence of Subsection B. © vision over places where LP gas is handled, a corporation 

The 1989 amendment, effective July 1, 1989, in Sub- - which with its principal office in Clovis, maintains an 
section A, made minor stylistic: changes inthe first and employee at Vaughn for purpose of distributing LP gas in 
second sentences and substituted "commission" for "com- Vaughn area from gas stored there, must obtain license 
mittee" in the second sentence. for Vaughn office. 1949-50 Op. Att'y Gen. No, 49-5246. 

Regulation by public service commission. — Pub- 
ANNOTATIONS lic service. commission has authority to require licensees 

Licensing requirements. — Any dealer who sells mo- to inspect liquefied gas systems as a condition to their ser- 
tor vehicles equipped with liquefied petroleum fuel tanks vicing and to require licensees to report unsafe conditions 
and carburetion assemblies for purpose of utilizing lique- found to the end'that such systems ey, be tagged and 
fied petroleum gas as a motor fuel is subject to licensing not used until‘made safe. 1951-52 Op. Att'y Gen. No. 5384 


(rendered under prior law). 
Am. Jur. 2d, ALR. and oo Ee ne — 388A 
C.J.S. Gas § 20. 


by liquefied petroleum commission (now liquefied petro- 
leum gas bureau). 1957-58 Op. Att'y Gen, No, 57-157, 


70-5-7. Requiring competent employees in transporting, dispensing, 
installation, service or repair. 


A. The bureau may require each person, firm or corporation that transports or dispenses LP 
gas or that.installs, repairs or services appliances, containers, equipment or piping for the use of 
LP gas to have all persons who perform these activities pass an BODEPDTIANG examination based on 
the safety requirements of the commission. ~ 

B. A trainee employee shall be exempt from such apkratnation for a Ward of forty-five work- 
ing days and until examined by a representative of the bureau. A trainee employee, during the 
forty-five day period, shall be under supervision of a qualified instructor. Any LPor CNG gas li- 
censee hiring a trainee shall, within forty-five days of the commencement of employment, notify 
the bureau of this fact so that an examination may be scheduled. If the trainee fails to pass the 
examination, he may retake it after additional instruction. 

C. The bureau shall set a reasonable fee for administering an examination. 
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. 70-5-8 LIQUEFIED AND COMPRESSED GASES 70-5-9 


History: 1953 Comp., § 65-7-6, enacted by Laws 
1970, ch. 65, § 1; 1973, ch. 362, § 7;1977, ch, 245, § 129; 
1989, ch. 6, § BB; 1993, ch. 186, § 7. 

Repeals and reenactments. — Laws 1970, ch. 65, 
§ 1, repealed former 65-7-6, 1953 Comp., relating to the 
requirement of competent employees and enacted a new 
70-5-7 NMSA 1978. ° 

The 1993 amendment, effective July 1, 1993, inserted 
"or CNG" in the next-to-last senterice of Subsection B. 

The 1989 amendment, effective July 1, 1989, sub- 
stituted "commission" for "committee" at the end of 


Subsection A and deleted "such" preceding Reinplesrinentl 
in the,next-to- last sentence of Subsection B, 


ANNOTATIONS 


Substitution of names in examination applica- 
tion. — Liquefied petroleum gas commission (now liq- 
uefied petroleum gas bureau) has no authority to permit 
substitution of namés in application for examination by 
licensee for his employees, unless commission (division) 
requires payment of additional application fee, 1961-62 
Op. Att'y Gen. No. 61-11. 


70-5-8. Authority of inspectors. 


A. ’An inspector of the bureau may enter any building or proceed on to any premises at any rea- 
sonable time in the discharge of his official duties for the purpose of making an inspection of work 
performed or of testing any installation within the jurisdiction of the bureau. 

B. ‘An ‘inspector may cause immediate discontinuance of service.to any installation or device, 
appliance or equipment found to be dangerous to life or property because it is defective, of faulty 
design; not properly. qualified.or-incorrectly installed, until the installation, device, appliance or 
equipment is made safe. Any device, appliance or equipment that is dangerous to life or property 
and cannot be made safe shall be removed by the bureau and properly disposed of. 

C. The-inspector shall order the correction of any defects or of any incorrect installation and 
shall issue a notice to the owner, lessee or renter outlining the corrections to be ‘made in order to 
meet bureau requirements. 

D. Any authorized representative of the bureau may enter any building or proceed on to any 
premises for investigation where an accident has occurred in which LP gas may have been a factor. 
The representative may remove any item which may have been a factor in the accident, and the 
item shall be retained by the bureau until all questions regarding the accident are resolved. 


History: 1953 Comp., § 65-7-7, enacted by Laws 
1973, ch. 362, § 8; 1977, ch. 245, wou) 1603, ch. 186, 
§ 8. 

Repeals and reenactments. — hi 1973, ch, 362, 
§ 8, repealed former 65-7-7, 1953 Comp,., relating to eens. 
ing of operators and dealers and enacted a new 70-5-8 


‘The 1993 amendment, effective July 1, 1993, deleted 
"LP gas" preceding "bureau" in Subsection A; added the 


‘second sentence in Subsection B; and in Subsection D, 


deleted "LP. gas", preceding "bureau" in the first sentence 
and substituted "the" for "such" twice in the second sen- 
tence, 


NMSA 1978. 


70-5-9. Annual license fees; inspection fees. 


A. For the purpose of defraying the expenses of administering the laws relating to the use 
of CNG in motor vehicles or the LP gas industry, each person, firm or corporation, at the time of 
application for a license and annually thereafter on or before December 31 of each calendar year, 
shall pay to the bureau reasonable license fees as set, classified and defined by the bureau for each 
operating location. Provided, the total annual fees charged any one licensee for a combination of 
LP gas activities at one location and subject to licensure under this section shall not exceed three 
hundred fifty dollars ($350), and the fee charged for any single activity or operation as set, classi- 
fied and defined by the bureau shall not exceed one hundred fifty dollars ($150). 

B. Nothing in the LPG and CNG Act [this article] is intended to alter the jurisdiction of the 
state corporation commission [public regulation commission], pipeline safety department. 

C. In addition, there shall be paid a reasonable fee for the safety inspection, made by a repre- 
sentative of the bureau, of each LP gas bulk storage plant, LP gas liquid transfer facility and of the 
LP gas equipment on each vehicular unit used for transportation of LP gas in bulk quantities. The 
fee shall be set by the bureau and shall not be assessed more frequently than once in each twelve 
months. The bureau may also charge a reasonable fee for late payment of any fees. 

D. No annual license fee fixed by the bureau as provided in this section shall become effective 
until after notice to each licensee has been made and hearing held on the proposed annual license 
fees in the manner provided by Section 70-5-14 NMSA 1978. At the conclusion of any hearing, the 
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70-5-10 os. OIL AND GAS 70-5-11 


bureau shall enter its findings and decision in writing as a regulation, and the regulation shall be 
filed as provided by the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: 1953 Comp., § 65-7-8, enacted by Laws ANNOTATIONS 
1970, ch. 65, § 2; 1973, ch. 362, § 9; 1977, ch. 245, § 131; 
1993, ch. 186, § 9. 

Bracketed material. — The bracketed material was 


Residence building contractor included. — A 
building contractor who builds residences for sale and 


inserted by the compiler. It was not. enacted by the legisla- equips them with liquefied petroleum gas appliances 
ture and is not part of the law. must pay a license. fee,.to the liquefied petroleum. gas 


Laws 1998, ch. 108, § 80 provided that references to the commission (now liquefied petroleum gas bureau) if the 
state corporation commission be construed as references equipment installed is being fed from a reservoir of more 
to the public regulation commission. than five pounds of liquefied gas. 1961-62 Op. Att'y Gen. 


Repeals and reenactments. — Laws 1970, ch. 65, No. 61-70. F ea 
§ 2, repealed former 65-7-8, 1953 Comp., relating to an- A building contractor installing liquefied petroleum gas 
nual license and inspection fees and enacted a new 70-5-9 appliances and equipment in the houses he builds for sale 
NMSA 1978. must have a retail sale license as well as an installation 


The 1993 amendment, effective July 1, 1993, in Sub- license. 1961-62 Op. Att'y Gen, No. 61-70, 
section A, inserted "the use of CNG in motor vehicles or" in Payment of fees. — The legislature intended the pay- 
the first sentence and substituted "licensee" for "license" ment of $50.00 to cover the balance of the calendar year 


in the second sentence; in Subsection B, substituted "in for which license is issued and payments thereafter would 


the LPG and CNG, Act" for "in this Act" and deleted "New cover fees for each calendar year, 1947-48 Op. Attly Gen. 
Mexico" preceding "state"; in Subsection C, in the first No. 5013 (rendered under prior law, now repealed), 

sentence inserted "LP gas" preceding "bulk storage plant" When license required of person transporting for 
and "LP gas liquid transfer facility", and substituted "The own use. — A person who transports liquefied petroleum 
fee" for "Such fee" in the second sentence; and, in Sub- gas.in bulk quantities over public roads to a farm or ranch 
' section D, substituted "Section 70-5-14 NMSA 1978" for for his own use is required to be licensed under the Lique- 
"Section 65-7-14 NMSA 1953" and made minor stylistic fied Petroleum Gas Act. 1963-64 Op. Att'y. Gen. No. 63-53. 


changes throughout the subsection. 


70-5-10. Revenue; suspense fund. 


All fees and money collected under the provisions of the LPG and CNG Act [this article] shall 
be remitted by the bureau to the director of the division to be deposited in the general fund of 
the state. The bureau may maintain a "special suspense fund" with the division in an amount of 
one thousand dollars ($1,000) budgeted by the bureau for the purpose of making any necessary 
refunds, The bureau shall, with the advice and consent of the director of the division, employ 
inspectors, assistants and other necessary help as may be required to carry out its lawful duties. 


History: 1941 Comp., § 71-812, enacted by Laws ANNOTATIONS 
1947, ch, 214, § 9; 1953 C «5 § 65-7-9; L, 1957, ch. 
291, § 4; 1978, ch. 862, § 10; 1077, ch. 245, § 199; 1908, Refund of fee denied. — A license fee paid by a com- 
ch. 186, § 10. pany that was illegally operating in the state without a 
The 1998 amendment, effective July 1, 1993, deleted license prior to the time fee was paid should not be re- 


funded when licensee chooses not to operate in the state. 


"LP gas" preceding "Revenue" in the section heading; in 1961-62 Op. Att'y Gen. No, 61-101, 


the first sentence, substituted "money" for "moneys", in- 
serted "and CNG", and deleted "forthwith" following "re- 
mitted"; and deleted "and" preceding "inspectors" in the 
third sentence. 


70-5-11. Proof of responsibility. 


A. The bureau shall require each licensee to have combined single limit public liability insur- 
ance of a reasonable amount. determined by the commission. Such coverage shall be filed on a 
certificate to be prescribed by the commission, and the coverage shall be effective until canceled by 
either the carrier or the licensee. The provisions of this subsection do not apply to manufacturers 
of LP gas. 

B. The licensee may file as an alternative to insurance described in Subsection A of this section 
a corporate surety bond of a reasonable amount determined by the commission. | 

C. The insurance or the surety bond shall be purchased from a company licensed to do business 
in New Mexico. 
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D. The certificate of insurance or the surety bond filed withthe bureau shall continue ’to be 
effective until thirty days after the date the bureau is notified in 1 of the cancellation of the 
insurance or surety bond. 


. History: 1953 Golips § 65-7-11, enacted by Laws The 1989 amendment, effective July 1, 1989, sub- 

1973, ch. 362, § 11; 1977, ch. 245, § 133; 1989, ch. 6, stituted "commission" for “committee” and made minor 

§ 56. . stylistic changes throughout Subsections A and B, and 
Repeals and reenactments. — Laws 1973, ch. 362, inserted "described in Subsection A of this section" in Sub- 

§ 11, repealed former 65-7-11, 1953 Comp., relating to section B, 

proof of financial responsibility, and enacted a new 70-5- 

11 NMSA 1978. 


70-5-12. Power of bureau and commission to refuse to grant, suspend or 
cancel a license. 


The bureau may refuse to grant a license to any applicant and may request the commission to 
suspend or cancel the license of any licensee if it appears to the bureau upon hearing, as provided 
in the LPG and CNG Act [this article], that an applicant or licensee has violated or failed to com- 
ply with any provision of law relating to LP gas or CNG or with any rule, regulation or order of 
the bureau or commission or that any licensee has demonstrated that he is incompetent or lacks 
knowledge in matters relevant to a license to such an extent that, in the judgment of the bureau, 
it would endanger the public safety to allow the licensee to continue to engage in LP gas or CNG 
activities or operations. 


History: 1941 Comp., § 71-815, enacted by Laws The 1989 amendment, effective July 1, 1989, substi- 
1947, ch. 214, § 12; 1953 Comp., § 65-7-12; Laws 1957, tuted "commission" for "committee" in the section head- 
ch. 221, § 7; 1973, ch. 362, § 12; 1977, ch. 245, § 134; ing and throughout the section, and "as provided in the 
1989, ch. 6, § 57; 19938, ch. 186, § 11. LPG Act" for "as herein provided" near the middle of the 

The 1993 amendment, effective July 1, 1993, inserted section, and made minor stylistic changes throughout the 
"and CNG" near the beginning of the section, "or CNG" section, 


near the middle of the section, and "or CNG" near the end 
of the section. 


70-5-13. Provisions for hearings. 


Upon receipt of written complaint from one of its representatives or by any person or party af- 
fected, the bureau may, if it finds probable cause for such complaint, request the commission to hold 
a hearing to consider the complaint under the provisions of the LPG and CNG Act [this article] and 
under such rules and regulations not inconsistent with that act. If at the hearing the commission 
finds that the licensee has violated or failed to comply with any of the provisions of the LPG and 
CNG Act or the rules and regulations of the bureau or commission, then the commission may revoke 
or suspend the license of the licensee. The bureau may investigate on its own motion any matters 
pertaining to the subject of the LPG and CNG Act and may hold such hearings as it deems necessary. 
The bureau may also summon and compel the attendance of witnesses, require the production of 
any records or documents deemed by it to be pertinent to the subject matter of any investigation and 
provide for the taking of depositions of witnesses under such rules as it may prescribe. 


History: 1941 Comp., § 71-816, enacted by Laws ANNOTATIONS 
1947, ch. 214, § 18; 1953 Comp., § 65-7-13; Laws 1978 
ch. 362, § 13; 1977, ch. 245, § 135; 1989, ch. 6, § 58; Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
1993, ch. 186, § 12. Jur, 2d Administrative Law § 261 et seq. 

The 1993 amendment, effective July 1, 1993, inserted 73A C.J.S. Public Administrative Law and Procedure 
"and CNG" in the first, second, and third sentences. § 115 et seq. 


The 1989 amendment, effective July 1, 1989, substi- 
tuted "commission" for "committee" and made minor sty- 
listic changes throughout the section. 
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70-5-14. Notice; hearing. 


Notice of any hearing and of its time and place shall be given by certified mail not less than ten 
days, exclusive of the day of mailing, before the hearing. The notice shall be sent to the licensee 
and all persons involved. Any licensee against whom :a complaint has been filed shall have the 
right to file answer, appear at the hearing, introduce evidence and be heard’ both in person and 
by.counsel, In the hearing before the commission, the rules of civil procedure and the technical 
rules of evidence shall not apply, but the hearing shall be conducted so ni BOR complaints ay 


defenses are amply and fairly presented. 


History: 1941 Comp., § 71-817, enacted by Laws 
1947, ch. 214, § 14; 1953 Comp., § 65-7-14; Laws 1973, 
ch, 362, § 14; 1977, ch. 245, § 136; 1989, ch. 6, § 59. 

The 1989 amendment, effective July 1, 1989, substi- 
tuted "commission" for "committee" in the last sentence 
and made minor stylistic changes throughout.the section. 


70-5-15. Finding; record: 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur, 2d Administrative Law § 283 et seq. 

73A C.J.S. Public Administrative Law and Proceedings 
§§ 134, 135, 189, 142. 


At the conclusion of any hearing held to consider.a complaint filed against any licensee under 
the LPG and CNG Act [this article], the commission shall enter its finding and order in writing, 
and the finding and order shall be recorded in a._permanent record to be kept by the division, A 
copy of the commission's finding and order shall be furnished to the licensee complained of. ., 


History: 1958 Comp., § 65-7-15, enacted, by Laws 
1978, ch, 362, § 15; 1977, ch, 245, §, 187; 1989, ch. 6, 
§ 60; 1993, ch. 186, § 13. 

Repeals and reenactments. — Laws 1973, ch. 362, 
§ 15, repealed former 65-7-15, 1953 Comp., relating to 
findings, judgment and appeals and enacted a new 70-5- 
15 NMSA 1978. 

The 1993 amendment, effective July 1, 1993, inserted 
"and CNG" in the first sentence. 

The 1989 amendment, effective July 1, 1989, sub- 
stituted "under the LPG Act" for "hereunder" and 


70-5-16. Appeal. 


"commission" for.."committee" in the, first sentence and 
"commission's finding" for ,' operated finding" in. the 
second sentence. 


ANN! OTATIONS 


yiAth: Jur, 2d, A.L.R. andl CuJ.S. pele ren sell — 2 Am. 
Jur, 2d Administrative Law § 376 et seq. 

73A C.J.S, Public Administrative Law and Proceedings 
$§ 151, 160. 


“A licensee whose license is canceled or suspended by order of the commission may appeal the 
decision by filing an appeal with the district court pursuant to the provisions of Section 39-3-1.1 


NMSA 1978. 


History: 19538 Comp., § 65-7-16, enacted by Laws 
1973, ch. 362, § 16; 1977, ch. 245, § 188; 1989, ch, 6 
§ 61; 1998, ch. 55, § 86; 1999, ch. 265, § 88. 

Repeals and reenactments,. — Laws 1973, ch. 362, 
§ 16, repealed former 65-7-16, 1953 Comp., relating to ap- 
peals to the supreme court, and enacted a new 70-5- 16 
NMSA 1978. 

Cross references. — For Rules of ‘Aphediate Proce- 
dure, see Rule 12-101 NMRA et seq. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12- BA-1", 

The 1998 amendment, effective September 4 1998, 
rewrote this.section. 


The 1989 amendment, effective July 1, 1989, in the 
undesignated introductory paragraph, substituted "can- 
celed" for "cancelled" in the first sentence and "commis- 
sion" for "committee" throughout the paragraph. 


ANNOTATIONS 


~ Am, Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur, 2d Administrative Law § 415 et seq. 

73A C.J.S..Public Administrative Law and a Reaseedlings 
$§ 172 to.201. ’ 


70-5-17. No formal notice required of hearing on application for 


license; appeal. 


The same procedure, rights and penalties as specified in the LPG and CNG Act in the cases of 
revocation or suspension of licenses are available, where applicable, in cases where the bureau 
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refused to grant a license, except that no formal notice of hearing on an application for license 
need be given an applicant, other than that he is given a reasonable opportunity to appear in sup- 
port of his application before the bureau renders its order refusing him a license. Appeal shall be 
to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: 1941 Comp., § 71-820, enacted by Laws The 1998 amendment, effective September 1, 1998, 
1947, ch. 214, § 17; 1953 Comp., § 65-7-17; Laws 1978, inserted "; appeal" in the section heading and rewrote the 
ch. 362, § 17; 1977, ch. 245, § 189; 1993, ch. 186, § 14; second sentence, 

1998, ch. 55, § 87; 1999, ch. 265, § 89. The 1993 amendment, effective July 1, 1993, substi- 

Cross references. — For procedures governing adminis- tuted "as specified in the LPG and CNG Act in the cases" 
trative appeals to the district court, see Rule 1-074 NMRA. for "as herein specified in the cases" and substituted "he is 

The 1999 amendment, effective July 1, 1999, substi- given" for "he be given" in the first sentence, and "a license 
tuted "Section 39-3-1.1" for "Section 12-8A-1" in the last under the LPG and CNG Actis denied" for "a license here- 
sentence, under is denied" in the second sentence. 


70- 5-18. Civil penalty for failure to comply with act or any order, mle 
or regulation. 


The failure of any person, firm or corporation or any association engaged in any LP gas or CNG 
activity or operation requiring a license by the bureau to comply, within forty-eight hours after 
the receipt of any certified order of the bureau or commission requiring compliance, with the laws 
relating to LP gases or CNG or any order, rule or regulation of the bureau or commission shall 
subject the person or the officers of the corporation to a civil penalty of one hundred dollars ($100) 
for each day the violation continues, and the attorney general may institute civil actions in the 
district court of the county in which the violation occurs to recover penalties in the name and on 
behalf of the state. 


History: 1941 Comp., § 71-821, enacted by Laws The 1989 amendment, effective July 1, 1989, inserted 


1947, ch. 214, § 18; 1953 Comp.,, § 65-7-18; Laws 1957, "to comply" near the beginning of the section, twice sub- 
ch. 221, § 8; 1973, ch. 362, § 18; 1977, ch. 245, § 140; stituted "commission" for "committee", and made minor 
1989, ch. 6, § 62; 1993, ch. 186, § 15. stylistic changes throughout the section. 


The 1993 amendment, éffective July 1, 1993, inserted 
"or CNG" following both "any LP gas" and "to LP gases". 


70-5-19. Municipalities; taxes; license fees. 


Nothing contained in the LPG and CNG Act [this article] shall be construed as preventing any 
municipality from collecting local occupation taxes or license fees under the provisions of any local 
ordinance, but licensees under the LPG and CNG Act are specifically exempted from application 
of the Construction Industries Licensing Act [Chapter 60, Article 13 NMSA 1978], the Uniform 
Licensing Act [61-1-1 NMSA 1978] and the Manufactured Housing Act [Chapter 60, Article 14 
NMSA 1978] insofar as their LP gas operations or CNG equipment attached to or to be attached 

to motor vehicles are concerned. 


History: 1941 Comp., § 71-823, enacted by Laws the middle of the section, and substituted the language 
1947, ch. 214, § 20; 1953 Comp., § 65-7-20; Laws 1973, beginning "the Uniform Licensing Act" for “insofar as 
ch. 362, § 19; 19938, ch. 186, § 16. their LP gas operations are concerned" at the end of the 

The 1993 amendment, effective July 1, 1993, inserted section. 


"and CNG" preceding "Act" near the beginning and near 


70-5-20. Enforcement. 


The bureau may enforce the laws relating to LP gases and CNG and any rules, regulations or 
orders adopted by it or the commission pursuant to those laws by injunction in the district courts, 
which remedy shall be in addition to the civil and criminal penalties provided in the LPG and 
CNG Act [this article]. The chief and the inspectors of the bureau may issue citations for violation 
of the LPG and CNG Act. 
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History: 1941. Comp., § 71-824, enacted by Laws 
1947, ch. 214, § 21; 1953 Comp., § 65-7-21; Laws 1957, 
ch, 221, § 9; 1978, ch. 862, § 20; 1977, ch. 245, Pest 
1989, ch. 6, § 63; 1993, ch. 186, $17. 

The 1993 amendment, affootivn July 1, 1993, in tha 
first sentence, inserted "and CNG", substituted "adopted" 


70-5-21. Misdemeanor. | 


OIL AND GAS 


70-5-23 


for promulgated" and inserted "and CNG"; and inserted 
"and CNG" in the second sentence, 
The 1989 amendment, effective July 1, 1989, substi- 


‘tuted "commission pursuant to those laws" for "committee 


pursuant.thereto" in the first sentence. 


Any person violating any provision of the LPG and CNG Act or the rules, regulations” or aks 
of the bureau or the commission issued pursuant to that act is guilty of amisdemeanor and shall 
be punished pursuant to Subsection A of Section 31-19-1 NMSA 1978. 


History: 1941 Comp., § 71-825, enacted by Laws 
1947, ch. 214, § 22; 1953 Comp., § 65-7-22; Laws 1957, 
ch. 221, § 10; 1963, ch. 7, § 1; 1973, ch. 362, § 21; 1977, 
ch, 245, § 142; 1989, ch. 6, § 64; 1993, ch. 186, § 18; 
2017, ch. 57, § 2. 

The 2017 amendment, effective June 16, 2017, in- 
creased the potential penalty for violating any provision 


of the LPG and CNG Act or the rules, regulations or‘or- ‘ 


ders of the liquefied petroleum and compressed gas bu- 
reau or the construction industries commission issued 
pursuant to that act; after "shall be punished", deleted "by 


a fine levied in a magistrate court of not less than fifty dol- 
lars ($50.00) or more than five hundred.dollars ($500) or 
by imprisonment for not more than ninety days or both" 
and added "pursuant to Subsection A of Section 31-19-1 
NMSA 1978", 

The 1993 amendment, effective July 1, 1993, inserted 
"and CNG". 

The 1989 amendment, effective July 1, 1989, substi- 
tuted. "commission" for "committee" and. made. minor sty- 
listic changes. 


70-5-22. Administrative penalty assessments. © 


The bureau may charge an administrative penalty for any violation of the LPG and 1 CNG Act 
[this-article] or the rules, regulations, codes or orders of the bureau. 


History: 1953 Comp., § 65-7-23, enacted by Laws 
1973, ch. 362, § 22; 1977, ch. 245, § 143; 1993, ch. 186, § 19. 

Repeals and reenactments. — Laws 1973, ch. 362, 
§ 22, repealed former 65-7-23, 1953 Comp., pertaining to 
penalty assessments, and enacted a new 70-5-22 NMSA 
1978. 

The 1993 amendment, effective July 1, 1998, substi- 
tuted "may charge an administrative penalty for any vio- 
lation of the LPG and CNG Act or the rules, regulations, 
codes or orders" for "may charge a reasonable fee for fail- 
ure to file any written report or other document required 
by law or Lf the rules, regulations, or orders": 


ANNOTATIONS 


Act to include all installations, sales of lique- 
fied petroleum appliances. — There is no substantial 


difference between installation of heating equipment in a 
house trailer and installation of liquefied petroleum, gas 
equipment in permanent residence. The danger to the oc- 
cupants is present in a house trailer, and if anything, is 
more pronounced therein than in a permanent domestic 
residence. Sections 70-5-1.to 70-5-22 NMSA 1978 were 


emergency acts passed by the legislature for protection of 


health and safety of the people of New Mexico. The act in- 
tended to include all persons engaged in the sale of lique- 
fied petroleum appliances and installations, regardless of 
manner in which those appliances were sold, 1953-54 Op. 


*~ Att'y ssh! No. 53- pve 


70-5-23. Containers to be filled only by owner or upon the owner's 
authorization; emergency exception; list of CUAKOMLETS? 


A, As used i in this section: 


(1) "emergency" means a situation in which the state, a routs or etceettearpe or a tribal 
government issues a declaration finding in whole or in part that a lack of LP gas for heating, cool- 
ing or refrigeration is endangering customers’ health or safety; and 

(2). "LP gas dispenser",means a person that delivers LP gas to an ultimate consumer for 


consumption only, 


B. _ Except as provided in Subsection C of this section, an LP gas container shall be filled. only 
by the owner or upon the owner's authorization. 

C. When the bureau receives customer complaints any nondelivery of LP gas, the bureau 
shall contact the LP gas dispenser to determine the reason for the nondelivery and shall work 
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with the LP gas dispenser to ensure timely delivery to customers. In an emergency, the bureau 
may require the LP gas dispenser that owns the containers used by customers to deliver LP gas 
within twenty-four hours or authorize one or more other LP gas dispensers to deliver and fill the 
owner's containers that are leased to customers; provided that:if there is not:enough LP gas to fill 
all containers, the bureau and the LP gas dispensers shall determine priorities and proportional 
deliveries, as appropriate. The LP.gas dispenser shall provide its customer list to the bureau and 
the delivering LP. gas dispenser. The customer list is not a public document subject to the provi- 
sions of the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. 

D. Ifacontainer holds LP gas for which a customer has paid either the owner or another dis- 
penser, the owner of the container shall not:remove the fuel or remove the container from a cus- 
tomer's premises without paying the customer the fair market price of the LP gas. 


History: 1978 Comp., § 70-5- 23, renacked by Laws owner or upon the owner's authorization; in the section 
1993, ch. 186, § 20; 2022, ch. 34,§1.. » heading, added "emergency exception; list of customers"; 

The 2022 amendment, effective March 2, 2022, pro- added a new Subsection A; in Subsection B, added "Except 
vided an emergency exception to am existing provision as provided in Subsection C of this section, an"; and added 
stating that an LP gas container may be filled only by the Subsections C and D. 


| ARTICLE 6 
Underground Storage of Natural Gas 


Sec; Sec. 
70-6-1. Public interest and wont abet / 70-6-4, 
70-6-2. Definitions. 
70-6-3. Acquisition of lands for purposes of underground 70 
natural gas storage; lands fcontrolled 70- 
70 
70 


4, Appropriation. of underground storage facilities; 
limitations.. 
5. Findings of oil conservation division. 
-6, \Commission or division procedure. 
by public body, executor, administrator, < 
8 


. Exercise of.right of eminent domain. 
guardian, receiver or trustee, 


. Ownership of injected gas. 


70-6-1. Public interest sihidewel fare! , 


The underground storage of natural gas which promotes conservation thereof, which permits 
the building of reserves for orderly withdrawal in periods of peak demand, which makes more 
readily available our natural gas resources to the domestic, commercial and industrial consumers 
of this state, and which provides a better year-round market.to the various.,gas; fields, is hereby 
declared to be in the public interest and welfare of this state and the citizens hereof. 


History: 1953 Comp., § 65-9-1, enacted by Laws possession and subsequently stored in natural reservoir, 


1963, ch. 139, § 1. 94 A.L.R.2d 643. 
ANNOTATIONS 58 CJ.S, NN and Minerals § 229. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Rights 
and liabilities with respect, to natural gas reduced to. 


70-6-2. Definitions. 

As used in Chapter 70, Article 6 NMSA 1978: 

A. “underground storage" means storage of natural.gas in a subsurface stratum or formation 
of the earth; 

B. "natural gas" means natural gas either while i in its original state after withdrawal from the 
earth or after it has been processed by removal of component parts not essential to its use for light 

and fuel; 

C. "native gas" means gas that has not been previously withdrawn from the earth; 

D._ "division" means the oil conservation division of the energy, minerals and natural resources 


department, 
E. "commission" means the oil conservation commission; 
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F. "natural gas company" means any person, firm or corporation engaged in the distribution, 
sale or furnishing of natural gas to or for the public and subject to regulation by the New Mexico 
public utility commission under the Public Utility Act or any person, firm or corporation engaged 
in the business of transporting natural gas and subject to regulation by the federal energy regain 
tory commission under the Natural Gas Act; and: 

G. "public body" means the state or any department, board, commission, bureau, institution, pub- 
lic agency, county or political subdivision thereof, including bodies corporate, bodies politic, municipal 
corporations, school districts, conservancy districts and quasi-municipal corporations of all kinds. 


History: 1953 Comp., § 65-9-2, enacted by Laws 


1968, ch. 189, § 2; 1977, ch. 255, § 68; 1987, ch. 234, 
§ 66; 1993, ch. 282, § 42. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "that" for "which" in Subsection C and "New Mexico 
public utility commission" for "New Mexico public service 
commission" in Subsection F, 

The 1987 amendment, effective July 1, 1987, in the 
opening clause, substituted "Chapter 70, Article 6 NMSA 


1978" for "this act"; in Subsection D, substituted "energy, 
minerals and natural resources" for "energy and miner- 
als"; in Subsection F, substituted "federal energy regula- 
tory commission" for "federal power commission"; and 
made minor changes in language throughout the section. 

Public Utility Act. — See 62-13-1 NMSA 1978 and 
notes thereto. 

Natural Gas Act. — The federal Natural Gas Act is 
codified as 15 U.S.C. § 717 et seq. 


70-6-3. Acquisition of lands for purposes of underground natural 
gas storage; lands controlled by public body, executor, 
administrator, guardian, receiver or trustee. 


Any natural gas company desiring to make use of a formation or stratum as a reservoir for the 
underground storage of natural gas shall attempt to acquire by option, lease, conveyance or other 
negotiated means, such formation or stratum prior to resorting to the exercise of the power of emi- 
nent domain as hereinafter granted. Any public body and any executor, administrator, guardian, 
receiver or trustee shall be authorized to grant to any such natural’gas company rights for under- 
ground storage of natural gas in lands subject to its or his control in the same manner as provided 
by law for entering into oil and gas leases, or if any such public body, executor, administrator, 
guardian, receiver or trustee shall not be specifically authorized by law to make oil and gas leases, 
then in the manner provided by law for lease by such public body, executor, administrator, guard- 
ian, receiver or trustee of interests in land, or if any such public body, executor, administrator, 
guardian, receiver or trustee shall not be specifically authorized by law to make oil and gas leases 
or leases for interests in land, then in the manner provided by law for the sale by such public body, 
executor, age ai a Shempiee ng receiver or trustee of interests in land. 


History: 1953 Comp., § 65-9-3, enacted by Laws 
1963, ch. 139, § 3. 


70-6-4. Appropriation of underground storage facilities; limitations. 


By eminent domain proceedings, any natural gas company may appropriate for underground 
storage of natural gas any subsurface stratum or formation in any land which the division shall 
have found to be suitable for the underground storage of natural gas, and in connection therewith 
may appropriate such other interests in the land as may be required to maintain and operate facil- 
ities for such underground storage; provided, however, that the right to appropriate underground 
formations and strata shall be limited as follows: 

A. no formation or stratum which is producing or which is capable of producing oil in paying 
quantities, through any known recovery method, shall be subject to appropriation hereunder; 

B. no formation or stratum that contained native gas producible in paying quantities shall 
be subject to appropriation hereunder, unless the recoverable volumes of native gas originally in 
place therein shall be substantially depleted, and unless such formation or stratum has a greater 
value or utility as a gas storage reservoir for the purpose of insuring an adequate supply of natural 
gas, or for the conservation of natural gas, than for the production of the relatively small volumes 
of native gas which remain therein; . 
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C. no formation or stratum underlying lands which contain known commercial deposits of pot- 
ash shall be subject to appropriation hereunder; 

D. no formation or stratum shall be subject to appropriation hereunder if its use for under- 
ground storage purposes would cause injury to surface or underground water resources; 

E. no rights or interest in existing underground gas reservoirs, being used for the injection, 
storage and withdrawal of natural gas, owned or operated by'others than the condemner, shall be 
subject to appropriation; 

F. no dwelling, barn, store, warehouse or other building shall be subject to appropriation here- 
under; and 

G. the right of appropriation hereby granted shall be without prejudice to the rights of the 
owner of said lands or of other rights or interests therein to drill through the underground stratum 
or formation so appropriated in such manner as shall comply with orders, rules and regulations of 
the division issued for the purpose of protecting underground storage strata or formations against 
pollution and against the escape of natural gas therefrom and shall be without prejudice to the 
rights of the owner of said lands or other rights or interests therein as to all other uses thereof. 


History: 1953 Comp., § 65-9-4, enacted by Laws Cross references, — For eminent domain, see N.M. 
1978, ch. 59, § 1. , ~Const., art. IT, § 20 and 42A-1-1 NMSA 1978 et seq. 
Repeals and reenactments. — Laws 1978, ch. 59, §'1, t 
repealed 65-9-4, 1953 Comp, (former 70-6-4 NMSA 1978), ANNOTATIONS 
relating to appropriation of underground storage facilities Am. Jur, 2d, A.L.R. and C.J.S, references, — 26 Am. 
and limitations, and enacted a new section. Fivad Rimienn Lona § 79, 


29A C.J.S. Eminent Domain § 48. 


70-6-5. Findings of oil conservation division. 


Any natural gas company desiring to exercise the right of eminent domain as to any land for 
underground storage of natural gas shall, as a conditional [condition] precedent to the filing of its 
petition in the district court, obtain from the division a decision finding: 

A. that the underground stratum or formation sought to be acquired is suitable for the under- 
ground storage of natural gas; 

B. that the underground stratum or formation sought to be acquired is incapable of producing 
oil in paying quantities through any known recovery method; 

C. that the formation or stratum sought to be acquired is not underlying lands which contain 
known commercial deposits of potash; 

D. that injury will not be caused to surface or underground water resources; 

EK. that the underground stratum or formation sought to be acquired, if it contained native gas 
capable of production in paying quantities, is substantially depleted of recoverable native gas, and 
that such formation or stratum has a greater value or utility as a gas storage reservoir than for 
the production of the remaining volumes of native gas therein; ) 

F. the extent of the horizontal limits of the reservoir expected to be penetrated by displaced o 
injected gas; and ai , 

G. that no portion of the formation or stratum sought to be acquired has been appropriated or 
is being utilized for the injection, storage and withdrawal of natural gas by others. 


History: 1953 Comp., § 65-9-5, enacted by Laws Bracketed material. — The bracketed material was 
1963, ch. 139, § 5; 1977, ch. 255, § 70. inserted by the compiler and is not part of the law. 


70-6-6. Commission or division procedure. 


The laws, rules and regulations relating to commission or division action in matters pertaining 
to conservation of oil and gas shall be applicable to commission or division proceedings under this 
act [70-6-1 to '70-6-8 NMSA 1978]. 


History: 1958 Comp., § 65-9-6, enacted by Laws 
1963, ch. 139, § 6; 1977, ch. 255, § 71. 
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70-6-7. Exercise of right of eminent domain. 


Any natural gas company having first obtained a, decision from the division may proceed to ap- 
propriate for. underground storage of natural gas subsurface strata or formations and such other 
interests in the property as may be required to maintain and operate facilities for such underground 
storage in the manner provided by the Eminent. Domain Code [42A-1-1,to 42A-1-33 NMSA 1978]., 


History: 1953. Comp., § 65-9-7, enacted by Laws For railroads' right of eminent domain, see 42A-2-3'and 
1963, ch, 139, § 7; 1977, ch. 255, § 72; 1981, ch. 125, 42A-2-4 NMSA 1978. 
§ 53. 


Cross references. — For telegraph and telephone 
companies’ right of eminent domain, see 42A-2-2 to 42A- 
2-4 NMSA 1978. 


70-6-8. Ownership of injected gas. 


All natural gas which has previously been reduced to possession, and which is subsequently in- 
jected into underground storage in any strata or formation shall at all times be deemed the prop- 
erty of the injector, his heirs, successors or assigns; and in no event shall such gas be subject to the 
right of the owner of the surface of said lands or of any mineral interest therein, under which said 
strata or formation lie, or of any person other than the injector, his heirs, successors and assigns, 
to produce, take} reduce to possession, waste or otherwise interfere with or exercise any control 
thereover, provided that the injector, his heirs, successors and assigns shall have no right to gas in 
any stratum, formation or portion thereof, in which storage rights have not been acquired pursu- 
ant to this act [70-6-1 to 70-6-8 NMSA ely or Sareea purchased. 


History: 1953 Comp., § 65-9-8, enacted by Laws ANNOTATIONS 


1963, 189, § 8. 
salted Am, Jur, 2d, A.L.R. and C.J.S. references. — Rights 
and liabilities with respect to natural gas reduced to pos- 
session and subsequently stored in natural NORPRO 94 


A.L.R.2d,543, ; 
ARTICLE 7 
® ° ® 4 
Statutory Unitization Act ' 

Sec. r {908 Séc. 
70-7-1. Purpose of act. Bit rage 70-7~12. Operation; expressed or implied covenants, 
70-7-2. Short title, 70-7-18, Income from unitized substances. », 
70-7-3. Additional powers and duties of the oil conserva- 70-7-14, Lien for costs. 

tion division, 70-7-15.. Liability for expenses, 
70-7-4. Definitions, ..70-7-16.. Division orders. 
70-7-5, Requisites of application for unitization. 70-7-17, . Property rights. 
70-7-6. Matters to be found by the division precedent to 70-7-18. Existing rights, rights in unleased land and ‘Toy- 

issuance of unitization order. alties and lease burdens. 
70-7-7.. Division orders.:| » Bax 70-7-19. Agreements not’ violative of laws governing mo- 
70-7-8, Ratification or approval of plan by owners. nopolies or restraint of trade. . 
70-7-9. Amendment of plan of unitization. 70-7-20. Evidence of unit to be recorded. 
70-7-10. Previously established units. 70-7-21. Unlawful operation. 
70-7-1 va i bs 


1.. Unit operations of less. than an entire pool, 


70-7-1. Purpose of act. 


The legislature finds and determines that it is desirable and necessary under the circumstances 
and for the purposes hereinafter set out to authorize and provide for the unitized management, op- 
eration and further development of the oil and gas properties to which the Statutory Unitization 
Act [70-7-1 to 70-7-21 NMSA 1978] is applicable, to the end that greater ultimate recovery may 
be had therefrom, waste prevented, and correlative rights protected of all owners of mineral inter- 
ests in each unitized area. It is the intention of the legislature that the Statutory Unitization Act 
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apply to any type of operation that will substantially increase the recovery of oil above the amount 
that would be recovered by primary recovery alone and not to what the industry understands as 
exploratory units. 


History: 1953 Comp., § 65-14-1, enacted by Laws ANNOTATIONS 


1975, ch, 298, § 1. 
1 Tn BO8,-8 Law reviews. — For article, "On an Institutional Ar- 


rangement for Developing Oil and Gas in the Gulf of Mex- 
ico," see 26 Nat. Res. J. 717 (1986). 


70-7-2. Short title. 
This act [70-7-1 to 70-7-21 NMSA 1978] may be cited as the "Statutory Unitization Act." 


History: 1953 Comp., § 65-14-2, enacted E* ‘ales 
1975, ch. 298, § 2. 


70-7-3. Additional powers and duties of the oil conservation division. 


Subject to the limitations of the Statutory Unitization Act [70-7-1 to 70-7-21 NMSA 1978], the 
oil conservation division of the energy, minerals and natural resources department, hereinafter re- 
ferred to as the "division", is vested with jurisdiction, power and authority and it shall be its duty 
to make and enforce such orders and do such things as may be necessary or proper to carry out and 
effectuate the purposes of the Statutory Unitization Act. 


History: 1953 Comp., § 65-14-83, enacted by Laws The 1987 amendment, effective July 1, 1987, substi- 


1975, ch. 293, § 3; 1977, ch. 255, § 109; 1987, ch. 234, tuted "energy, minerals and natural resources" for "energy 
§ 67. and minerals" and made minor changes in language, 


70-7-4. Definitions. 


For the purposes of the Statutory Unitization Act. [70-7-1 to 70-7-21 NMSA 1978], unless the 
context otherwise requires: 

A. "pool" means an underground reservoir containing a common accumulation of crude pe- 
troleum oil or natural gas or both. Each zone of a general structure, which zone is completely 
separate from any other zone in the structure, is covered by the word pool as used herein. Pool is 
synonymous with "common source of supply" and with "common reservoir"; 

B. ."oil.and gas" means crude oil, natural gas, casinghead gas, condensate or any combination 
thereof; 

C. "waste," in addition to its meaning in Section 70-2-3 N MSA 1978, shall HRS both eco- 
nomic and physical waste resulting, or that could reasonably be He EN result, from the de- 
velopment and operation separately of tracts that can best.be developed and operated as a unit; 

D.. "working interest" means.an interest in unitized substances by virtue of.a lease, operat- 
ing agreement, fee title or otherwise, excluding royalty owners, owners of overriding royalties, 
oil and gas payments, carried interests, mortgages and lien claimants but including a carried 
interest, the owner of which is primarily obligated to pay, either in cash or out of production or 
otherwise, a portion of the unit expense; however, oil and gas rights that. are free of lease or other 
instrument creating a working interest shall be regarded as a working interest. to the extent of 
seven-eighths thereof and a royalty interest to the extent of the remaining one-eighth thereof; 

E. "working interest owner" or "lessee" means a person who owns a working interest; 

F. "royalty interest" means a right to or interest in any portion of the unitized substances or 
proceeds thereof other than a working interest; 

G. "royalty owner" means a person who owns a royalty interest; 

H. "unit operator" means the working interest owner, designated by working clas! owners 
under the unit operating agreement or the division to conduct. unit operations, acting as operator 

and not as a working interest owner; 
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_ I. "basic royalty" means the royalty reserved in the lease but in no event exceeding one-eighth; and 
J. "relative value" means the value of each separately owned tract for oil and gas purposes and 
its contributing value to the unit in relation to like values of other tracts in the unit, taking into.ac- 
count acreage, the quantity of oil and gas recoverable therefrom, location on structure, its probable 
productivity of oil and gas in the absence of unit operations, the burden of operation to which the 
tract will or is likely to be subjected, or so many of said factors, or such other pertinent engineering, 
geological, operating or pricing factors, as may be reasonably susceptible of determination. 


History: 1953 Comp., § 65-14-4, enacted by Laws 
1975, ch. 293, § 4; 1977, ch. 255, § 110. 


70-7-5. Requisites of application for unitization. 


Any working interest owner may file an application with the division requesting an order for the 
unit operation of a pool or any part thereof. The application shall contain: 

A. adescription of the proposed unit area and the vertical limits to be included pagan with a 
map or plat thereof attached; 

B. a statement that the reservoir or portion thereof involved in the application has been rea- 
sonably defined by development; 

C. astatement of the type of operations contemplated : for the unit area; 

D. a copy of a proposed plan of unitization which the applicant considers fair, Teasopable and 
equitable; 

E. a copy of a proposed operating plan covering the manner in winidh the unit will be super- 
vised and managed and costs allocated and paid; and 

F, an allegation of the facts.required to be found by the division under Bection 70-7-6 NMSA 


1978. 
History: 1953 Comp., § 65-14-5, enacted by Laws Compulsory pooling or unitization statute or ordinance 
1975, ch. 298, § 5; 1977, ch. 255, § 111. requiring owners or lessees of oil and gas lands to develop 
ANNOTATIONS ned. ee as a single drilling unit and the like, 37 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 38'Am. 
Jur. 2d Gas and Oil §§ 164, 172. 


70-7-6. Matters to be found by the division preteadnt to issuance of 
unitization order. 


A. After an application for unitization has been filed with the division and after notice and 
hearing, all in the form and manner and in accordance with the procedural requirements of the 
division, and prior to reaching’a decision on the pargic= le aieines shall determin’ whether or 
not each of the following conditions exists: 

(1) that the unitized Gusdnedrtient! operation aia further development of the oil or gas 
pool or a portion thereof is reasonably necessary in order to effectively carry'on pressure mainte- 
nance or secondary or tertiary recovery operations, to substantially increase the ultimate recovery 
of oil and gas from the pool'‘or the unitized portion thereof; 

(2) that one or more of the said unitized methods of operations ‘as “opie to a adie pool or 
portion thereof is feasible, will prevent waste and will result with reasonable probability in the 
increased recovery of substantially more Si and gas from the pool or unitized portion thereof than 
would otherwise be recovered; 

(3) that the estimated additional costs, if any, of conducting such operations will not ex- 
ceed the estimated value of the additional oil and‘gas so recovered plus a reasonable profit; 

(4) that such unitization and adoption of one or more ‘of such unitized methods of opera- 
tion will benefit the working interest owners and royalty owners of the oil and’ gas rights within 
the pool or portion thereof directly affected; 

i (5) that the operator has made a good faith effort to secure oTUnealy? unitization within 
the pool or portion thereof directly affected; and 
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(6) that the participation formula contained)in the unitization agreement allocates the 
produced and saved unitized hydrocarbons to the separately owned tracts in the unit area on a 
fair, reasonable and equitable basis. 

B. Ifthe division determines that the participation formula contained in the unitization agree- 
ment does not allocate unitized hydrocarbons on a fair, reasonable and equitable basis, the division 
shall determine the relative value, from evidence introduced at the hearing, taking into account the 
separately owned tracts in the unit area, exclusive of physical equipment, for development of oil and 
gas by unit operations, and the production allocated to each tract shall be the proportion that the 
relative value of each tract so determined bears to the relative value of all tracts in the unit area. 

C. When the division determines that the preceding conditions exist, it shall make findings to 
that effect and make an order creating the unit and providing for the unitization and unitized op- 
eration of the pool or portion thereof described in the order, all upon such terms and conditions as 
may be shown by the evidence to be fair, reasonable, equitable and which are necessary or proper 
to protect and safeguard the respective rights and obligations of the working interest owners and 
royalty owners. 


History: 1953 Comp. MS § 65-14- 6, enacted by Laws 
1975, ch. 298, § 6; aay ch. 255, § 112. 


70-7-7.. Division orders... 


The order providing for unitization and unit operation of a pool or part of a pool shall be upon 
terms and conditions that are fair, reasonable and equitable and shall approve or prescribe a plan 
or unit agreement for unit operation which shall include: 

A. a legal description in terms of surface area of the pool or part of the pool to be operated as a 
unit and the vertical limits to be included, termed "the unit area"; 

B. astatement of the nature of the operations contemplated; _. 

C. an allocation to the separately owned tracts in the unit area of all the oil and gas that is 
produced from the unit area and is saved, being the production that is not used in the conduct of 
operations on the unit area or not unavoidably lost; | . 

D. a provision for the credits and charges to be made in the adjustment among the owners in 
the unit area for their respective investments in wells, tanks, pumps, machinery, materials and 
equipment contributed to the unit operations; 

K.. a provision governing how the costs of unit operations, including capital investments, shall 
be determined and charged to the separately owned tracts and how the costs shall be paid, includ- 
ing a provision providing when, how and by whom the unit production allocated to an owner who 
does not pay the share of the costs of unit operations charged to that owner or the interest of that 
owner may be sold and the proceeds applied to the payment of costs; 

F. aprovision for carrying any working interest owner on a limited, carried or net-profits basis, 
payable out of production, upon such terms and conditions determined by the division to be just 
and reasonable and allowing an appropriate charge for interest for such service payable out of 
the owner's share of production; provided that any nonconsenting working interest owner being 
so carried shall be deemed to have relinquished to the unit operator all of its operating rights and 
working interest in and to the unit until his share of the costs are repaid, plus an amount not to 
exceed two hundred percent of such costs as a nonconsent penalty, with maximum penalty amount 
in each case to be determined by the division; — 

G. a provision designating the unit operator and providing for the supervision and conduct of 
the unit operations, including the selection, removal or substitution of an operator from among the 
working interest owners to conduct the unit operations; 

H.’ a provision for a voting procedure for the decision of matters to be decided by the working 
interest owners in respect to which each working interest owner shall have a voting interest equal 
to its unit participation; 

I, the time when the unit operation shall commence and the manner in which and the cir- 
cumstances under which the operations shall terminate and for the settlement of accounts, upon 
termination; and 
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J. such additional provisions as are found to be appropriate for carrying on the unit operations 
and for the protection of correlative rights and the prevention of waste. 


History: 1953 Comp., § 65-14-7, enacted by Laws and to the unit until" and made minor stylistic changes 
1975, ch, 293, § 7; 1977, ch. 255, § 118; 1986, ch. 55, § 1. throughout the section. ' . 

The 1986 Amendinent Biebtive May 21, 1986, at ae 
end of Subsection F, added the language following’ "i 


70-7-8. Ratification or approval of plan by owners. 


A. No order of the division providing for unit operations shall become effective unless and until 
the plan for unit operations prescribed by the division has been approved in writing by those persons 
who, under the division's order, will be required initially to pay at least seventy-five percent of the 
costs of the unit operations, and also by the owners of at least seventy-five percent of the production 
or proceeds thereof that will be credited to interests which are free of cost such as royalties, overriding 
royalties and production payments, and the division has made a finding either in the order providing 
for unit operations or in a supplemental order that the plan for unit operations has been so approved. 
Notwithstanding any other provisions of this section, if seventy-five percent or more of the unit area 
is owned, as to working interest, by one working interest owner, such working interest owner must be 
joined by at least one other working interest owner in ratifying and approving the plan of unit opera- 
tions, unless such working interest owner is the owner of one hundred percent of the working interest 
in said unit area; provided, however, if a single owner is one who, under the division's order will be 
required initially to pay at least twenty-five percent, but not more than fifty percent, of the costs of 
unit operation, such owner must be joined by at least one other owner of the same type interest i in 
disapproving, or failure to approve, the plan of unit operations to defeat the plan. 

B. If one owner is the owner of at least twenty-five percent, but not more than fifty percent, of 
the production or proceeds thereof that will be credited to interests which are free of costs, such 
owner must be joined by at least one other owner of the same type interest in disapproving, or 

failure to approve, the plan of unit operations to defeat the plan. 

C. Ifthe persons owning the required percentage of interest in the unit area do not approve the 
plan for unit operations within a period of six months from the date on which the order providing for 
unit operations is made, such order shall cease to be of further force and effect and shall be revoked 
by the division, unless the division shall extend the time for ratification for good cause shown. 

D. When the persons owning the required percentage of interest in the unit area have ap- 
proved the plan for unit operations, the interests of all persons in the unit are unitized whether or 
not such persons have approved the plan of unitization in writing. 


History: 1953 Comp., § 65-14-8, enacted by Laws 
1975, ch. 293, § 8; 1977, ch. 255, § 114. 


70-7-9. Amendment of plan of unitization. 


An order providing for unit operations may be amended by an order made by the division in the 
same manner and subject to the same conditions as an original order providing for unit opera- 
tions, provided: 

A. if such an amendment affects only the rights and interests of the working interest owners, 
the approval of the amendment by the royalty owners shall not be required; and 

B. no such amendment shall change the percentage for the allocation of oil and gas as estab- 
lished for any separately owned tract by the original order, except with the consent of all working 
interest owners and royalty owners in such tract, or change the percentage for the allocation of 
costs as established for any separately owned tract by the original order, except with the consent 
of all working interest owners in such tract. 


History: 1953 cone § 65-14-9, enacted by Laws 
1975, ch. 293, § 9; 1977, ch. 255, § 115. 
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70-7-10. Previously established units. 


The division, by order, may provide for the unit operation of a pool or parts thereof that embrace 
a unit area established by a previous order of the division. Such order, in providing for the alloca- 
tion of unit production, shall first treat the unit area previously established as a single tract, and 
the portion of the unit production allocated thereto shall then be allocated among the separately 
owned tracts included in such previously established unit area in the same proportions as those 
specified in the previous order. 


History: 1953 Comp., § 65-14-10, enacted by Laws 
1975, ch. 293, § 10; 1977, ch, 255, § 116. 


70-7-11. Unit operations of less than an entire pool. 


An order may provide for unit operation on less than the whole of a pool where the unit area is 
of such size and shape as may be reasonably suitable for that. purpose, and the conduct thereof,will 
have no adverse effect upon other portions of the pool. 


History: 1953 Comp., § 65-14-11, enacted by Laws ANNOTATIONS 


1975, ch. 298, § 11. 
BS a Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
dur. 2d Gas and Oil §§ 164, 172. 


70-7-12. Operation; expressed or implied covenants. 


All operations, including but not limited to, the commencement, drilling or operation of a well upon 
any portion of the unit area shall be deemed for all purposes the conduct of such operations upon each 
separately owned tract in the unit area by the several owners thereof. The portions of the unit produc- 
tion allocated to a separately owned tract in a unit area shall, when produced, be deemed, for all pur- 
poses, to have been actually produced from such tract by a well drilled thereon. Operations conducted 
pursuant to an order of the division providing for unit operations shall constitute a fulfillment of all the 
express or implied obligations for each lease or contract covering lands in the unit area to the extent 
that compliance with such obligations cannot be had because of the order of the division. 


History: 1953 Comp., § 65-14-12, enacted by Laws surface access right over land subject to that agreement 
1975, ch. 293, § 12; 1977, ch, 255, § 117. but not over land that is not subject to agreement. Kysar 
A Prod, Co., 2004-NMSC-025, 135 N.M. 767, 93 

ANNOTATIONS Bigs 7o gO AIG, 


Communitization agreement entered into with 
permission of prior fee owner supports implied 
70-7-13. Income from unitized substances. 


The portion of the unit production allocated to any tract, and the proceeds from the sale thereof, 
shall be the property and income of the several persons to whom, or to whose credit, the same are 
allocated or payable under the order providing for unit operations. 


History: 1953 rps » § 65-14-18, enacted by Laws 
1975, ch. 293, § 13. 


70-7-14. Lien for costs. 


Subject to such reasonable limitations as may be set out in the plan of unitization, the unit shall 
have a first and prior lien upon the leasehold estate and other oil and gas,rights (exclusive of a 
one-eighth royalty interest or exclusive of the interest provided in the unit operating plan which 
allocates costs, if it is different than one-eighth) in and to each separately owned tract, the interest 
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of the owners thereof in and to the unit production and all equipment in the possession of the unit, 
to secure the payment of the amount of the unit Bxperise Berio to and assessed against such 
separately owned tract, 


History: 1953 Comp., § 65-14- ape ‘Sarit by Laws 
1975, ch. 298, § 14, 


70-7-15. Liability for expenses. 


The obligation or liability of each working interest owner in the several separately owned tracts 
in the unit for the payment of unit expense at all times shall be several and not joint or collec- 
tive, and a working interest owner shall not be chargeable with, obligated or liable for, directly or 
indirectly, more than the amount apportioned, assessed or otherwise charged to his interest in the 
separately owned tract pursuant to the order of unitization. 


History: 1958 Comp., § 65-14-15, enacted by Laws 
1975, ch. 298, § 15. 


70-7-16. Division orders. 


A. No division order or other contract relating to the sale or purchase of production from a 
separately owned tract shall be terminated by the order providing for unit operations, but shall 
remain in force and apply to.oil.and gas allocated to such tract until terminated in accordance with 
the provisions thereof. , 

B. For purposes of this section, "division order" shall mean a contract of sale to the purchaser 
of oil and gas. ) . 


History: 1953 Comp., § 65-14-16, ciated by Laws 
1975, ch. 298, § 16; 1977, ch. 255, § 118, 


70-7-17. Property rights. 


Except to the extent that the parties affected so agree, no order providing for unit operations 
shall be construed to result in a transfer of all or any part of the title of any person to the oil and 
gas rights in any tract in the unit area. All property, whether real or personal, that may be ac- 
quired in the conduct of unit operations hereunder shall be acquired for the account of the working 
interest owners within the unit area, and shall be the property of such working interest owners in 
the proportion that the costs of unit operations are charged. 


History: 1953 Comp., § 65-14-17, enacted by Laws 
1975, ch. 298, § 17. ' 


70-7-18. Existing rights, rights in unleased land and royalties and lease 
| burdens, 


Property rights, leases, contracts and other rights or obligations shall be regarded as amended 
and modified only to the extent necessary to conform to the provisions and requirements of the 
Statutory Unitization Act ['70-7-1 to 70-7-21 NMSA 1978] and to any valid order of the division 
providing for the unit operation of a pool or a part thereof, but otherwise shall remain in full force 
and effect. A one-eighth part of the production allocated to each tract under an order providing for 
the unit operation of a pool or a part thereof shall in all events be and remain free and clear of any 
cost or expense of developing or operating the unit and of any lien therefor as an encumbered [un- 
encumbered] source from which to’pay the royalties or other cost-free obligations due or payable 
with respect to the production from such tract. If a lease or other contract pertaining to a tract or 
interest stipulates a royalty, overriding royalty, production payment or other obligation in excess 
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of one-eighth of the production or proceeds therefrom, then the working interest owner subject to 
such excess payment or other obligation shall bear and pay the same. 


History: 1953 Comp., § 65-14-18, enacted by Laws ’ Bracketed material. — The bracketed material was 
1975, ch. 293, § 18; 1977, ch. 255, § 119. inserted by the compiler and is not part of the law. 


70-7-19. Agreements not violative of laws governing monopolies or 
restraint of trade. 


No agreement between or among lessees or other owners of oil and gas rights in oil and gas 
properties entered into pursuant hereto or with a view or for the purpose of bringing about. the 
unitized development or operation of such properties shall be held to violate any of the statutes of 
this state prohibiting monopolies or acts, arrangements, agreements, SOLER Oey combinations or 
conspiracies in restraint of trade or commerce. 


History: 1953 Comp., § 65-14-19, enacted by Laws 
1975, ch. 293, § 19. 


70-7-20. Evidence of unit to be recorded. 


A copy of each unit agreement shall be recorded in the office of the county clerk of the county or 
counties in which the unit is situated. 


History: 1953 Comp., § 65-14-20, enacted by Laws 
1975, ch. 293, § 20. 


70-7-21. Unlawful operation. 


From and after the date designated by the division that a unit plan shall become effective, the 
operation of any well producing from the pool within the area subject to said unit plan, by persons 
other than persons acting under the authority of the unit plan, or except in the manner and to the 
extent provided in such unit plan, shall be unlawful and is hereby prohibited. 


History: 1953 Comp., § 65-14-21, enacted by Laws 
1975, ch. 293, § 21; 1977, ch. 255, § 120. 


ARTICLE 8 
Emergency Petroleum Products Supplies 
Sec. Sec. 
70-8-1. Recompiled. 70-8-5, Recompiled. 
70-8-2. Recompiled. 70-8-5.1.. Recompiled. 
70-8-3. Recompiled. 70-8-6. Recompiled. 


70-8-4. Recompiled. 


70-8-1. Recompiled. 


Recompilation. — The Emergency Petroleum Prod- Former Section 70-8-1 NMSA 1978 has been recompiled 
ucts Supply Act has been recompiled by Laws 2005, ch. as 12-12-10 NMSA 1978, effective July 1, 2005. 
22, § 4 as part of the Chapter 12, Article 12 NMSA 1978. 


70-8-2. Recompiled. 


Recompilation. — The Emergency Petroleum Prod- Former Section '70-8-2 NMSA 1978 has been recompiled 
ucts Supply Act hag been recompiled by Laws 2005, ch. as 12-12-11 NMSA 1978, effective July 1, 2005. 
22, 8 4 as part of the Chapter 12, Article 12 NMSA 1978. 
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70-8-3. Recompiled. 
Recompilation. — The Emergency Petroleum Prod- 


ucts Supply Act has been recompiled by Laws 2005, ch. 
22, § 4 as part of the Chapter 12, Article 12 NMSA 1978. 


70-8-4. Recompiled. 


Recompilation. — The Emergency Petroleum Prod- 


ucts Supply Act has been recompiled by Laws 2005, ch. 
22, § 4 as part of the Chapter 12, Article 12 NMSA 1978. 


70-8-5. Recompiled. 


Recompilation. — The Emergency Petroleum Prod- 
ucts Supply Act has been recompiled by Laws 2005, ch. 
22, § 4 as part of the Chapter 12, Article 12 NMSA 1978, 


70-8-5.1. Recompiled. 


Recompilation. — The Emergency Petroleum Prod- 
ucts Supply Act has been recompiled by Laws 2005, ch. 
22, § 4 as part of the Chapter 12, Article 12 NMSA 1978. 


70-8-6. Recompiled. 


Recompilation. — The Emergency Petroleum Prod- 
ucts Supply Act has been recompiled by Laws 2005, ch. 
22, § 4 as part of the Chapter 12, Article 12 NMSA 1978, 


Former Section 70-8-3 NMSA 1978 has been recompiled 
as 12-12-12 NMSA 1978, effective July i, 2005. ; 


Former Section 70-8-4 NMSA 1978 has been recompiled 
as 12-12-13 NMSA 1978, effective July 1, 2005. 


Former Section 70-8-5 NMSA 1978 has been recompiled 
as 12-12-14 NMSA 1978, effective July 1, 2005. 


Ley 
ao 


Former Section 70-8-5.1. NMSA 1978 has been recompiled 
as 12-12-15 NMSA 1978, effective July 1, 2005. 


Former Section 70-8-6 NMSA 1978 has been recompiled 
as 12-12-16 NMSA 1978, effective July 1, 2005... , 


ARTICLE 9 


Petroleum Recovery Research Center. 


Sec. 

70-9-1. New Mexico petroleum recovery research center. 

70-9-2. New Mexico petroleum recovery research center; 
duties. 


Sec. 
70-9-3, Reports, 
70-9-4. Sources of income. 


70-9-1. New Mexico petroleum recovery research center. 


There is hereby established.a "New, Mexicopetroleum recovery research center! which shall be a 
division of the New Mexico institute of mining and technology and under the direction of its board 


of regents. 


History: 1953 Comp., § 73-27-28, enacted by Laws 


1977, ch. 148, § 1. 


70-9-2. New Mexico petroleum recovery research center; duties. 


The objectives and duties of the New Mexico petroleum recovery research center shall be as follows: 
A. to engage in theoretical and practical research into the recovery of petroleum and other 


energy resources; 
B, to disseminate the knowledge acquired; 


C. to assist, in all legal ways, persons and entities in the state in their efforts to effect addi- 
tional recovery of petroleum and other energy'resources from the state; 

D. to perform any and all tasks in the area of petroleum recovery and other energy research as 
directed by the board of regents of the New Mexico institute of mining and technology; and 

E. to cooperate with all other state and federal agencies as may be beneficial in carrying out 
the work of the New Mexico petroleum recovery research center. 
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70-9-3 OIL AND GAS PROCEEDS PAYMENTS 70-10-2 


‘History: 1953 Comp., § 73-27-29, enacted by Laws 
1977, ch. 148, § 2. 


70-9- 3. ‘Reports. 


A. The board of reverts shall cause to be prenaret such reports showing the progress and con- 
dition of the center as the board:may deem necessary or useful. 

B. ‘The reports of the center shall be printed as the board of regents may direct and itis reports 
may be distributed or sold by the board as the interest of the state or science may demand and the 
money obtained by the sale of the abcde shall be fae into the account of the New Mexico insti- 
tute of mining and technology. ) . 


‘History: 1953 Comp., § 73-27-30, siar-oiais by Laws" 
aus ch, 143, $3. 


70-9-4, Sources of i income. ; 


The center may receive appropriations from the state dibsatly or through the board of regents 
and may receive ake or other items of value os public'or private sources. 


History: 1953 Comp. 4 s 73-27-31, enacted by Laws 


1977, ch, 148, § 4 
ARTICLE 10 
Oil and Gas Proceeds Payments 
Sec. Sec. 
70-10-1. Short title. 70-10-4. Interest on late payments. 
70-10-2. Definitions. 70-10-5. Application; penalty. 
70-10-3. Payment of oil and gas proceeds; time for pay- 70-10-6. Attorneys' fees. 
* ment. 


70- 10-3.1. Duty to locate. 


70-10-1. Short title. 


This act [70-10-1,to 70-10-3, 70-10- rn 70-10-5: NMSA 1978] a be cited as the "Oil and Gas 
Proceeds Payment Act". . 


History: Laws 1985, ch. 55, § 1. Oil and gas royalty as real or personal property, 56 


A.L,R.4th 539. 
ANNOTATIONS 58 C.J.S. Mines and Minerals §§ 185 to 192, 213 to 219, 
Am. Jur. 2d, A.L.R. and C.J.S, references. — 38 Am. 239. 


Jur. 2d Gas and Oil §§ 77, 86, 91, 141, 189 et seq. 


70-10-2. Definitions. 


As used in the Oil and Gas Proceeds Ppayerade Act [70- 10-1 to 70-10- 3, '70-10-4, 70-10- 5 NMSA 
1978. 

A. “oil and gas" means crude oil, natural gas, casinghead gas, condensate or any other related 
hydrocarbons; | 

B. “oil and gas proceeds" means all payments derived from oil and gas production from any 
well located in New Mexico, whether royalty interest, overriding royalty interest, production pay- 
ment interest or working interest, expressed as a right to a specified interest in the cash proceeds 
received from the sale of oil and gas produced thereunder or the cash value thereof, subject to all 
taxes withheld therefrom pursuant to law, but excluding "net profits interests", and other types 
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70-10-3 OIL AND GAS 70-10-4 


of interest the extent of which cannot be determined with reference’to a specified share of such 
proceeds; and 

C. "payor" means the party who undertakes to distribute oil and gas proceeds to the parties enti- 
tled thereto, including, but not limited to, the first purchaser of such production or as operator of the 
well from which such production was obtained or as lessee under the lease on which royalty is due. 


History: Laws 1985, ch. 55, § 2; 1991, ch. 235, § 1. The 1991 amendment, effective June 14, 1991, sub- 
stituted "including, but not limited to" for "whether as" in 
Subsection C. 


70-10-38. Payment of oil and gas proceeds; time for payment. 


The oil and gas proceeds derived from the sale of production from any well producing oil, gas or 
related hydrocarbons in New Mexico shall be paid to all persons legally entitled to such payments, 
commencing not later than six months after the first day of the month following the date of first 
sale and thereafter not later than forty-five days after the end of the calendar month within which 
payment is received by payor for production unless other periods or arrangements are provided for 
in a valid contract with the person entitled to such proceeds. 

Payment shall be made directly to the person or persons entitled thereto by the payor and. pay- 
ment shall be deemed to have been made upon deposit in the United States mail. 


History: Laws 1985, ch. 55, § 3. successful claim for underpayment of royalties or theory 
of liability showing that it is legally entitled to such pay- 


ANNOTATIONS ments, independent of any claim under the Oil and Gas 
Allegations for claim. — Based on the plain language Payment Act. Elliott Indus. Ltd. P'ship v. Conoco, Inc., 407 
of the statute, in order to maintain an Oil and Gas Pro- F.3d 1091 (10th Cir. 2005). 
ceeds Payment Act claim, a party must allege-a potentially. , . 


70-10-3.1. Duty to locate. 


A. The operator or lessee arranging for the sale of oil and gas shall furnish the payor with the 
name, the address and the percentage of interest of each person to whom payment is to be made, 
as well as proof of marketable title to all of the oil and gas to be sold. 

B. The payor shall make a diligent effort to furnish each interest owner with a reasonable divi- 
sion or transfer order that will set forth the proper interest to which the interest owner is entitled, 
as well as the mailing address to which payment may be directed. 

C. Ifthe purchaser or payor is unable to locate any person listed by the operator or lessee then 
the purchaser or payor shall notify the operator or lessee that he has been unable to locate or ob- 
tain the address of the person entitled to payment. 


History: 1978 Comp., § 70-10-3.1, enacted by Laws 
1991, ch, 235, § 2. 


70-10-4. Interest on late payments. 


A. Any delay in determining any person legally entitled to an interest in the proceeds from 
production shall not affect payments to all other persons entitled to payments. In instances where 
payments cannot be made within the time period provided in Section 70-10-3 NMSA 1978, the 
payor shall create a suspense account on his books for such interest or may interplead the sus- 
pended funds into court. 

B. The person entitled to payment from the suspended funds shall be entitled to interest on the sus- 
pended funds from the date payment is due under Section 70-10-3 NMSA 1978. The interest awarded 
shall be the discount rate charged by the federal reserve bank of Dallas to member banks plus one 
and one-half percent on the date payment is due. Payment of principal and interest on the suspended 
funds shall be made to all persons legally entitled to the funds within thirty days from the date that 
the persons are determined to be entitled to the suspended funds by a final legal determination. 
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History: 1978 Comp., § 70-10-4, enacted by Laws 
1991, ch. 235, § 3. 

Repeals and reenactments. — Laws 1991, ch. 235, 
§ 3 repealed former 70-10-4 NMSA ‘1978, as enacted by 
Laws 1985, ch. 55, § 4, relating to interest on late pay- 
ments, and enacted a new section, effective June 14, 1991. 


ANNOTATIONS 


Contractual provision denying payment of inter- 
est is unenforceable. — This section of the Oil and Gas 
Proceeds Payments Act supports a strong public policy 
that entitles payees to receive interest on the oil and 
gas production proceeds that are held in suspense for a 
period longer than six months, and this statutory provi- 
sion cannot be contracted away, First Baptist Church of 
Roswell v. Yates Petroleum Corp., 2015-NMSC-004, rev'g 
2012-NMCA-064, 281 P.3d 1235. 

Where interest owners in oil and gas leases signed 
form division orders which allowed petroleum company 
to withhold payment of oil and gas royalties pending the 
resolution of title issues, and when company eventually 
disburses royalties, to pay the proceeds without interest, 
the contractual waiver of interest in the division order 
violated the strong public policy designed to equalize the 
bargaining power between parties in oil and gas transac- 
tions and was not enforceable. First Baptist Church of 
Roswell v. Yates Petroleum Corp., 2015-NMSC-004, rev'g 
2012-NMCA-064, 281 P.3d 1235. 

Contractual waiver of interest is valid. — Contrac- 
tual agreements in division orders to waive compensatory 
interest on delayed payments of oil and gas proceeds are 
valid and enforceable, First Baptist Church of Roswell v. 
Yates Petroleum Corp., 2012-NMCA-064, 281 P.3d 1235, 
cert. granted, 2012-NMCERT- 006. ° 

Where owners of mineral rights in an oil and gas well, 
which was placed in production in 2002, signed division 


70-10-5. Application; penalty. 
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orders which provided that when there was a question of 
title, the owners would provide the payor with evidence of 
title acceptable to the payor and cure any defects of title 
and that in the event of a failure to furnish evidence of 
marketable title, the payor was authorized to withhold 
payments without interest until the claim was settled; 
the division order listed the title requirements to entitle 
the owners to proceeds from the well and specifically re- 
quested that the owners provide a copy of the trust docu- 
ment that established their interests in the well; the 
owners failed to provide the trust document; in 2006, the 
operator placed the owners on pay status despite their 
failure to provide the trust document; and pursuant to the 
division order, the operator refused to pay interest, the 
contractual waiver of interest in the division order did not 
violate New Mexico public policy and was valid and en- 
forceable. First Baptist Church of Roswell v. Yates Petro- 
leum Corp., 2012-NMCA-064, 281 P.3d 1235, cert. granted, 
2012-NMCERT-006. 

Interest owners are entitled to interest on funds 
that are rightfully owed to them.,— Where Appel- 
lants, several living trusts that held royalty interests on 
oil and gas leases (Trusts), brought a putative class action 
in state court against Defendant, the owner and opera- 
tor of natural gas wells on the leases, claiming that De- 
fendant had not timely paid royalties or interest on the 
leases, as required by the New Mexico Oil and Gas Pro- 
ceeds Payments Act, the district court erred in granting 
Defendant’s motion for summary judgment, because Sub- 
section B of this section clearly reflects the legislature’s 
intent. to mandate that interest owners who are legally 
entitled to proceeds, but who are not paid on time, shall 
receive interest on funds that are rightfully owed to them. 
Anderson Living Trust v. Energen Resources Corp., 886 
F.3d 826 (10th Cir, 2018). 


If a payor fails to make payment to the person entitled to payment within the period provided 
in Section 70-10-83 NMSA 1978 and after the payor has been furnished with the information re- 
quired by Section 70-10-3.1 NMSA 1978, the payor shall pay the person the unpaid amount of the 
payment and in lieu of the interest provided in Section 70-10-4 NMSA 1978 shall pay interest at 
the rate of eighteen percent per year on the unpaid balance due, unless payment is excused by the 
happening of one or more of the following: 

A. the payor fails to make payment in good-faith reliance upon a title opinion by a licensed 
New Mexico attorney making objection to the lack of good and marketable title of record in the 
party claiming entitlement to payment and furnishes a copy thereof to such party for curative ac- 
tion required thereby; 

B, the payor receives information that in his good- faith judgment brings into question the 
entitlement, of the person claiming the right to the payment to receive the payment or that has 
rendered the marketable title of record unmarketable or that may expose the payor to the risk of 
multiple liability or liability to third parties if the payment is made; 

C. the total amount of oil and gas proceeds in the possession of the payor owed to the owner of 
the oil and gas proceeds making claim to payment:is less than one hundred dollars ($100) at the 
end of any month; or 

D. the party entitled to payment has failed or refused o execute a reasonable division or trans- 
fer order acknowledging the proper interest to which he claims to be entitled and setting forth a 
mailing address to which payment may be directed. 


Laws 1985, ch. 55, § 5, relating to application, and enacted 
a new section, effective June 14, 1991. 


History: 1978 Comp., § 70-10-5, enacted by Laws 
1991, ch, 235, § 4. 

Repeals and reenactments. — Laws 1991, ch. 235, 
§ 4 repealed former 70-10-5 NMSA 1978, as enacted by 
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70-10-6. Attorneys' fees. — 


The prevailing party in any proceedings brought pursuant to the Oil and Gas Proceeds Payment 
Act [70-10-1 to 70-10-3; 70-10-4, 70-10-5 NMSA 1978] shall be entitled to recover all court costs 
and reasonable attorneys’ fees. 


History: 1978 Comp., § 70-10-6, enacted by Laws 
1991, ch. 235, § 5. 


ARTICLE 11. 


Office of Interstate Natural Gas Markets 
Sec. Sec. 
70-11-1. Purpose. 70-11-6. Repealed. 
70-11-2. Office created; duties. 70-11-7. Findings and purpose. 
70-11-3. Director. u 70: 11-8. Natural gas pipeline study; additional duties. 
70-11-4. Duties and general powers. 
70-11-5. Technical advisory Sormsttitiee:, composition; a 


ties. 


70-11-1. Purpose. 


The purpose of this act [70-11-1 to 70-11-6 NMSA 1978] is to protect the economic well-being of 
New Mexico's interstate natural gas markets and revenues derived from those markets by con- 
ducting economic and legal studies of the federal energy regulatory commission and regulatory 
agencies and local distributing:companies lying outside New Mexico and by authorizing the newly 
created office of interstate natural gas markets to take steps:to protect those interests. 


History: Laws 1989, ch. 189, § 1. 


70-11-2. Office created; duties. 


There is created the "office of interstate natural gas markets" to be located in the energy, miner- 
als and natural resources department: ‘The office shall: 

A. conduct economic and legal studies of the interstate natural gas markets, of the trade ‘poli- 
cies and practices of the federal energy regulatory commission and Se quains agencies and local 
distributing companies lying outside New Mexico; 

B. determine the impact of those practices on the economic well- being of New Mexico, espe- 
cially as it relates to severance tax, royalty and general fund income of the state; 

C. develop and implement marketing strategies’ and, if applicable, prepare legislation to pre: 
mote the use of natural gas produced in New Mexico by markets in other states; 

D. employ legal counseland initiate or enter lawsuits as appropriate for the purpose of protect- 
ing and promoting the public interest in matters involving interstate natural gas markets; 

EK. initiate or intervene in cases before the federal energy regulatory commission, the Califor- 
nia public utility commission and other regulatory agencies lying outside New Mexico to protect 
and promote the public interest ofthe state; 

F.. present two progress reports to the legislative finance committee each year; and 

G. contract with state agencies and other appropriate entities and persons as may be required 
to carry out the purposes of this act [70-11-1 to '70-11-6 NMSA 1978] and rete pareae ee outlined 
in Laws 1988, Chapter 27, Section 3.. 


History: Laws 1989, ch. 189, § 2. Compiler's notes. — Laws 1988, ch. 27, § 3, referred 
to in this section, was an uncodified provision relating to 
economic and legal studies. 
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70-11-3 OFFICE OF INTERSTATE NATURAL GAS MARKETS 70-11-7 


70-11-38. Director. 


There shall be a director for the office of interstate natural gas markets. The director shall be 
experienced in the areas of natural gas resources and marketing and may be the director of natu- 
ral gas programs. 


History: Laws 1989, ch. 189, § 3. 


70-11-4. Duties and general powers. 


The director is responsible for the operation of the office of interstate natural gas markets. It 
is the director's duty to manage all operations of the office and to administer and enforce the 
provisions of Section 2 [70-11-2 NMSA 1978] of this act and the purposes outlined in Laws 1988, 
Chapter 27, Section 3. 


History: Laws 1989, ch. 189, § 4. Compiler's notes. — Laws 1988, ch. 27, § 3, referred 
' bi to in this section, was an uncodified provision relating to 
economic and legal studies, 


70-11-5. Technical advisory committee; composition; duties. 


A. A "technical advisory committee" to the office of interstate natural gas markets is created. 

The committee shall consist of four members as follows: 

(1) the secretary of energy, minerals and natural resources or his designee; 

(2). the director of natural gas programs or his designee; 

(3) the commissioner of public lands or his designee; and 

(4) the director of the oil conservation division of the energy, minerals and natural re- 
sources department or his designee. - 

B. The secretary of energy, minerals and natural resources, the director of natural gas and the 
commissioner of public lands shall be voting members. The director of the oil conservation divi- 
sion shall be an ex-officio advisory member of the committee. The committee shall select a chair- 
man and meet at the call of the chairman. 

C. The committee shall review and make recommendations to the director on how the office of 
interstate natural gas markets can perform the — assigned to the office in Section 2 [70-11-2 
NMSA 1978] of this act. 


History: Laws 1989, ch. 189, § 5. 


70-11-6. Repealed. 


Repeals. — Laws 1991, ch. 65, § 1 repeals 70-11-6 June 14, 1991. For provisions of former section, see 1989 
NMSA 1978, as enacted by Laws 1989, ch. 189, § 6, relat- Cumulative Supplement. 
ing to termination of the article on June 30, 1991, effective 


70-11-7. Findings and purpose. 


A. The legislature finds that: ' 

(1) the natural gas industry is an important contributor to the New Mexico economy, as a 
significant source of both employment and direct state revenues; 

(2) New Mexico ranks second among the states in onshore natural gas reserves and will 
likely continue to be a major producer of natural gas for the foreseeable future; 

(3) astudy funded by Laws 1996, Chapter 7 concluded that an additional pipeline capable 
of transporting New Mexico natural gas to additional markets was, at that time, not economically 
feasible; and 

(4) the study should be updated on a regular basis and the results reported to the legislature. 
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70-11-8 OIL AND GAS 70-12-1 


B. The purpose of this act is to provide a mechanism for monitoring the need for an additional 
natural gas pipeline in New Mexico. 


History: Laws 2008, ch. 196, § 1. art. IV, § 23, was effective June 20; 2003, 90 days after 
Effective dates. — Laws 2003, ch. 196 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


70-11-8. Natural gas pipeline study; additional duties. 


A. The energy, minerals and natural resources department ‘and the economic development de- 
partment shall jointly study the need for additional natural gas pipelines to feanspar natural gas 
produced in New Mexico to additional markets. The study shall include: 

(1) the economic feasibility of the proposed pipeline; 

(2) the necessity of the proposed pipeline; and 

(3) alternatives to the proposed pipeline and the environmental or economic benefit of the 
alternatives. 

B. If, at any time, the study concludes that an additional natural gas pipeline i is necessary, the 
energy, minerals and natural resources department shall give notice to all persons the department 
finds, in its sole discretion, to be interested in or affected by the pipeline. If, after six months from 
the notice, the department finds that the need still exists and persons capable of meeting the need 
for the pipeline have not acted or proposed to act in a manner capable of meeting the need, the en- 
ergy, minerals and natural resources department and the economic Reveloprent department shall 
report to the legislature on funding alternatives for the pipeline. 

C. The energy, minerals and natural resources department and the economic deandiopentint de- 
partment shall annually report to the legislature on the results of the study required by Subsec- 
tion A of this section and on any activities conducted pursuant to this section. 


History: Laws 2003, ch. 196, § 2. art. IV, § 23, was effective June 20, 2003, 90 days after 


Effective dates. — Laws 2003, ch. 196 contained no adjournment of the legislature, 

effective date provision, but, pursuant to N.M. Const., 
Surface Owners Protection Act. 

Sec. Sec. 
70-12-1. Short title, 70-12-6. Entry without agreement; bond. 
70-12-2. Applicability. 70-12-7. Damages. 
70-12-3. Definitions. 70-12-8. Remedies not exclusive. 
70-12-4. Compensation for oil and gas operations. 70-12-9, Emergency situations. 
70-12-5. Notice of operations; proposed surface use and 70-12-10. Temporary provision; applicability. — 


compensation agreement. 


This act [70-12-1 to 70-12-10 NMSA 1978] may be cited as the "Surface Owners Protection Act”. 


History: Laws 2007, ch. 5, § 1. was a strong likelihood that erosion would continue in the 

Effective dates. — Laws 2007, ch. 5, § iT Pate the act future if the river bank were rebuilt and the existing road 

effective July 1, 2007. repaired, the court did not abuse it discretion when it au- 

thorized the lessee to relocate the portion of the eroded 

ANNOTATIONS | road in an alignment that had the least impact on the 

Relocation of access road. — Where the oil and gas landowner's surface rights and ordered the lessee to com- 

lessee's existing access road was washed out by the ad- pensate the landowner on the basis of the value of hay 

jacent river and made impassable; the lease granted ‘the that the landowner would have grown on the area occu- 

lessee authority to utilize the surface property as was pied by the relocated road. XTO Energy, Inc. v, Armenta, 
reasonably necessary to carry out its business; and there 2008-NMCA-078, 144 N.M. 212, 185 P.3d 383. 
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70-12-2 SURFACE OWNERS PROTECTION ACT 70-12-4 


70-12-2.: Applicability. 


The Surface Owners Protection Act aeutaean to: 

A. -private fee surface land; and - | AL 

B. leasehold interests in any land on which oil and. gas operations are conducted when the ten- 
ant incurs damages to leasehold improvements as a result of oil and gas operations. 


History: Laws 2007, ch. 5, §:2: Effective dates. — Laws 2007, ch. 5, § 11 made the act 
hn effective July 1, 2007. 


70-12-3. Definitions. — 


As used in the Surface Owners Protection Act: | 

A. "oil and gas operations" means all-activities affecting the surface owner's land that are as- 
sociated with exploration, drilling or production of oil or gas, through final reclamation of the af- 
fected surface; 

B.» "operator" means°a person with the legal right to.conduct oil.and gas operations and in- 
cludes the agents, employees and contractors of that person; 

C. "reclaim" means to substantially restore the surface affected by oil and gas operations to the 
condition that existed prior to oil and gas operations, or as otherwise agreed ¥0 in writing by the 
operator and surface owner, 

D. "surface owner" means a person. who holds legal or auuftabie title, as ney in the 1Saurds 

of the county clerk, to the surface of the real property on which the operator has the legal right to 
conduct oil and gas operations; 

EK. "surface use and compensation agreement" means an agreement between an operator and a 
surface owner specifying the rights and obligations of the surface owner and.the operator concern- 
ing oil and gas operations; and 

F, "tenant" means a person who occupies land or premises belonging to ah thee in subordina- 
tion to the owner's title and with the owner's assent, express or implied. 


History: Laws 2007, ch. 5, § 3. Where plaintiffs brought claims under’ the Surface 
Effective dates. — Laws 2007, ch. 5, § 11 made the act - ..Owners Protection Act (SOPA), 70-12-1 to -10 NMSA 
effective July 1, 2007. 1978, after defendants conducted geophysical seismic sur- 
- veys on land owned or leased by plaintiffs in order to eval- 

ANNOTATIONS uate potential future oil and gas operations, the district 

A geophysical seismic survey falls within the defi- court erred. in granting defendants’ motion for summary 
nition of an oil and gas operation. — A geophysical. , judgment on the ground that defendants’ geophysical sur- 
seismic survey is an exploratory activity and is therefore _ vey is a non-surface disturbing activity and therefore not 
an oil and gas operation under the Surface Owners Pro-' / 4 oil and gas operation as defined inSOPA, A geophysi- 
tection Act. Woody Inv. LLC‘. Sovereign Eagle, LLC, ° cal, survey is an exploratory activity, whether it disturbs 
2015-NMCA-111, cert. denied, 2015-NMCERT-010. the surface or not, and is therefore a part of oil and gas 


exploration. Woody Inv., LLC v. Sovereign Eagle, LLC, 
2015-NMCA-111, cert. denied,'2015-NMCERT.010. 


70-12-4, Compensation for oil and gas operations. 


A. An operator shall compensate the surface owner for damages sustained by the surface 
owner, as applicable, for loss of agricultural production and income, lost land value, lost use of 
and lost access to the surface owner's land and lost value of improvements caused by oil and gas 
operations. The payments contemplated by this section only cover land affected by oil and gas 
operations. 

B. An operator shall not be responsible for allocating compensation between the surface owner 
and any tenant, except that an operator shall compensate a tenant of the surface owner for any 
leasehold improvements damaged as a result of the operator's oil and gas operations if the im- 
provements are approved and authorized by the surface owner, The compensation shall equal the 
cost of repairing or replacing the improvements. 

C. An operator shall reclaim all the surface affected by the perk s oil and gas operations. 
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70-12-5 OIL AND GAS 70-12-5 
History: Laws 2007, ch. 5, § 4. district court erred in granting defendants' motion for 
Effective dates. — Laws 2007, ch. 5, § 11 made Laws summary judgment on the ground that defendants' 

2007, ch. 5, § 4 effective July 1, 2007. geophysical survey is a non-surface disturbing activity 

OTATIONS and therefore not an oil and’ gas operation as defined 


in SOPA. A geophysical survey is an exploratory activ- 
Only damages due to a mineral lessee's unreason- ity, whether it disturbs the surface or not, and. is there- 
able, excessive or negligent use of a surface estate fore a part of oil and gas exploration. Woody Inv., LLC 
are compensable. McNeill v. Burlington Res. Oil & Gas v, Sovereign Eagle, LLC, 2015-NMCA-111, cert. denied, 
Co., 2008-NMSC-022, 143 N.M. 740, 182 P.3d 121. 2015-NMCERT-010. 
Negligent injury to a surface estate. — In determin- Where plaintiffs brought a breach of contract claim 
ing the damages for negligent injury to a surface estate by after defendants conducted geophysical seismic sur- 
a mineral lessee, the jury should determine the most rea- veys on land leased by plaintiffs in order to evaluate 
sonable means of making the surface owner whole, with- potential future oil and gas operations, the district 
out regard to whether the injury was permanent or tem- court erred in granting defendants motion for sum- 
porary, and in doing so, may rely on evidence of the cost of mary judgment on the ground that plaintiffs complaint 
repair or diminution in value of the property. McNeill v. did not plead damages to the "range," but alleged that 


Burlington Res. Oil & Gas Co., 2008-NMSC-022, 143 N.M. the permits and licenses issued to defendants required 
740. 182 P.3d 121. - ; ; - compensation to the surface owner or lessee for damage 
A geophysical seismic survey falls within the defi- done to the "surface estate". Damages to the range do 


not exclude all damages to the surface of the land, and 
plaintiffs’ complaint was sufficient to place defendants 
on notice that plaintiffs were seeking damages provided 


nition of an oil and gas operation. — A geophysical 
seismic survey is an exploratory activity and is therefore 
an oil and gas operation under the Surface Owners Pro- 


tection Act. Woody Inv. LLC v. Sovereign Eagle, LLC, for in. the permits and leases, which provided that defen- 
2015-NMCA-111, cert. denied, 2015-NMCERT-010. dants must settle with and compensate state land office 

Where plaintiffs brought claims under the Surface surface lessees for actual damages to or loss of livestock, 
Owners Protection Act (SOPA), 70-12-1 to -10 NMSA authorized improvements, range, crops, and other valid 


existing rights recognized by law. Woody Inv., LLC v, 
Sovereign Eagle, LLC, 2015-NMCA-111, cert, denied, 
2015-NMCERT-010. 


1978, after defendants conducted geophysical seismic 
surveys on land owned or leased by plaintiffs in order 
to evaluate potential future oil and gas operations, the 


70-12-5. Notice of operations; proposed surface use and compensation | 
agreement. 


A. Prior to initial entry upon the land for activities that do not disturb the surface, including 
inspections, staking, surveys, measurements and general evaluation of proposed routes and sites 
for oil and gas operations, the operator shall provide at least five business days' notice by certified 
mail or hand delivery to the surface owner. 

B. No less than thirty days before first entering the surface of the land to conduct oil and gas 
operations, an operator shall, by certified mail or hand delivery, give the surface owner notice of 
the planned oil and gas operations. The notice shall include: 

(1) sufficient disclosure of the planned oil and gas operations to enable the surface owner 
to evaluate the effect of the operations on the property; 
(2) a copy of the Surface Owners Protection Act; 
(3) the name, address, telephone number and, if available, facsimile number and electronic 
mail address of the operator and the operator's authorized representative; and 
(4). a proposed surface use and compensation agreement addressing, at a minimum and to 
the extent known, the following issues: 
(a) placement, specifications, maintenance and design of well pads, gathering pipe- 
lines and roads to be constructed for oil and gas operations; 
(b) terms of ingress and egress upon the surface of the land for oil and gas operations; 
(c) construction, maintenance and placement of all pits and equipment used or 
planned for oil and gas operations; 
(d) use and impoundment of water on the surface of the land; 
(e) removal and restoration of plant life; 
(f) _surface water drainage changes; 
(g) actions to limit and effectively control precipitation runoff and erosion; 
(h) control and management of noise, weeds, dust, traffic, trespass, litter and interfer- 
ence with the surface owner's use; ) . ia : 
(i) interim and final reclamation; nite r 
(j) actions to minimize surface damages to the property; i 
(k) operator indemnification for injury to persons caused by the operator; and 
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70-12-6 SURFACE OWNERS PROTECTION ACT 70-12-6 


(1) an offer of compensation for damages to the surface affected by oil and gas opera- 
tions. 
. C.. The notices required by shiv section shall be given to the surface owner: at the address 
shown by the records of the county clerk at the time the notice is given. If legal title ‘and equitable 
title are not held by the same person, notice shall be given to both the holder of legal title and to 
the holder of equitable title at the addresses shown by the records of the county clerk at the time 
the notice is given. 
D.. Upon receipt of the notice required by Subsection B of this section, the surface owner may: 
(1) accept the proposed surface use and compensation agreement within twenty days; or 
(2) reject the proposed surface use and compensation agreement; provided that, failure to 
accept the proposed agreement within twenty days shall be deemed to be a rejection by the surface 
owner. If the proposed agreement is rejected, the surface owner may enter into negotiations with 
the operator, including, if the parties agree, binding arbitration or mediation. 
K. Notices required by the Surface Owners Protection Act shall be deemed to have been re- 
ceived five days after mailing by certified mail or immediately upon hand delivery. 
F. The operator and the surface owner may enter into a mutually acceptable agreement that 
sets forth the rights and obligations of the parties with respect to the surface activities conducted 
by the operator. — 


History: Laws 2007, ch. 5, § 5. | : Effective dates. — Laws 2007, ch. 5, § 11 made the act 
odes ' effective July 1, 2007. 


70-12-6. Entry without agreement; bond. 


If, after thirty days from a surface owner receiving notice pursuant to Subsection B of Section 4 
of the Surface Owners Protection Act [70-12-5 NMSA 1978], no surface use and compensation 
agreement has been entered into, the operator may enter the surface owner's property and con- 
duct oil and gas operations: 

A. after depositing a surety bond, letter of credit from a banking institution, cash or a certifi- 
cate of deposit with a New Mexico surety company or financial institution for the benefit of the 
surface owner in the amount of ten thousand dollars ($10,000) per well location. The surety bond, 
letter of credit, cash or certificate of deposit shall only be released by the surety company or finan- 
cial institution if: 

(1) the surface owner provides notice that compensation for damages has been paid; 

(2) the surface owner and the operator have executed a surface use and compensation 
agreement or otherwise agreed that the security should be released; 

(3) there has been a final resolution of the judicial appeal i in any action for damages and 
any awarded damages have been paid; or 

(4) all wells have been plugged and abandoned and the operator has not conducted oil and 
gas operations on the surface owner's property for a period of six years; or 

B. after posting a blanket surety bond, letter of credit from a banking institution, cash or a 
certificate of deposit with a New Mexico surety company or financial institution in the sum of 
twenty-five thousand dollars ($25,000) subject to the following criteria: 

(1) the surety company or financial institution shall hold the corporate surety bond, letter 
of credit, cash or certificate of deposit for the benefit of the surface owners. of this state and shall 
ensure that such security is in a form readily payable to a surface owner awarded damages in an 
action brought pursuant to the Surface Owners Protection Act; 

(2) the bond, letter of credit, cash or certificate of deposit shall remain in full force and ef- 
fect as long as the operator continues oil and gas operations in New Mexico; 

(3) the bond, letter of credit, cash or certificate of deposit shall not be released until six 
years after the operator has deposited with the surety company or financial institution a certified 
statement from the oil conservation division of the energy, minerals and natural resources depart- 
ment that, according to the records of the division, the operator is not the operator of record of any 
well in New Mexico and does not hold any outstanding drilling permits in New Mexico; and 
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(4) inthe event that, pursuant toa judgment, all or a portion of the bond, letter of credit, 
cash or certificate of deposit has been used to pay a surface owner, the operator shall immedi- 
ately post additional security so:that the total amount posted equals twenty-five thousand dollars 
($25,000) and, if the operator does not post the additional security, the surety or financial institu- 
tion shall publish notice to that effect in a paper of general circulation in si vidaaea' sis the state 
in which oil or gas is produced. as) | 


History: Laws 2007, ch. 5,§ 6. ° should be notice pursuant to Subsection B of Section 5, 


Compiler's notes, — The reference in ‘the first para- compiled as.70-12-5 NMSA 1978, 
graph to notice pursuant to Subsection B of Section 4 Effective dates. — Laws 2007, ch. 5, § 11 made the act 


effective July 1, 2007. 


70-12-7. Damages. 


In an action brought pursuant to the Surface Owners Protection Act, if the court finds that com- 
pensation is owed under Section 3 of the Surface Owners Protection Act [70- 12- 4 NMSA 1978] the 
court, may also award the prevailing party: 

A. attorney fees and costs if: 

(1) the operator conducted oil and gas operations without providing notice as required by 
Subsection B of Section 4 of the Surface Owners Protection Act [70-12-5 NMSA 1978]; 

(2) the operator conducted oil and gas operations without a surface use and compensation 
agreement and before depositing a bond or other surety as required by Section 5 of the Surface 
Owners Protection Act ['70-12-6 NMSA 1978]; 

(3) the operator conducted oil and gas operations diltside the scope of.a surface use and 
compensation agreement and, when entering into the agreement, knew or should have known that 
oil and gas operations would be conducted outside the scope of the agreement; or 

(4) the surface owner failed to exercise good faith in complying with the provisions of the 
Surface Owners Protection Act or the terms of a surface use and compensation agreement; or - 

B. attorney fees, costs and treble damages if the court finds, by clear and convincing evidence, 
that: prowsds 

(1) the operator willfully and knowingly entered upon the premises for the purpose of com- 
mencing the drilling of a well: _ , 

(a) without giving notice of the entry as required by Subsection B of Section 4 of the 
Surface Owners Protection Act; or 

(b) without a ‘surface use and compensation agreement with the surface owner and 
before depositing a bond or other surety pursuant to Section 5 of the Surface Owners Protection 
Act; or 

(2) either the surface owner or the operator willfully and knowingly violated the surface 
use and compensation agreement, 


History: Laws 2007, ch. 5, § 7. : shpuld be to Sections 4, 5 and 6, compiled as 70- 12- 4, 70- 
Compiler's notes. — The references: to Sections 38, 4’ © 12-5 and 70-12-6 NMSA 1978. 
and 5 appear to be erroneous references. The references Effective dates. — Laws 2007, ch. 5, § 11 made the act 


effective July 1, 2007. 


70- 12-8, Raniediee not exclusive. 


The remedies peeved by the Shmfuee Owners Protedians Act are not exclusive and do hot pre- 
clude a person from seeking other remedies moseehiia by law. 


History: Laws 2007, ch. 5, § 8. Effective Hates: — Laws 2007, ch. 5, § 11 made the act 
effective July 1, 2007, : 
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70-12-9 PRODUCED WATER 70-13-2 


70-12-9. Emergency situations. 


Notwithstanding any provisions of the Surface Owners Protection Act to the contrary, no notice, 
surface use and compensation agreement.or bond shall be required in emergency situations for 
activities to protect health, safety or the environment. 


History: Laws 2007, ch. 5, § 9. Effective dates. — Laws 2007, ch. 5, § 11 made the act 
effective July 1, 2007. 


70-12-10. Temporary provision; applicability. 


The provisions of the Surface Owners Protection Act apply to all oil and gas Sper AODe com- 
menced on or after July 1, 2007 except: 

A. maintenance and ongoing production activities related to an oil or gas well producing or 
capable of producing oil or gas on June 30, 2007 for which the operator has a valid permit from the 
oil conservation division of the energy, minerals and natural resources department, provided that: 

(1) reentries, workovers and other oil or gas operations are subject to that act if the activi- 
ties disturb additional surface; and 

(2) the duty to reclaim, as stated in Subsection C of Section 3 [70-12-4 NMSA 1978] of that 
act, is applicable to such a well that is not plugged and abandoned on July 1, 2007; and 

B. oil and gas operations conducted within the scope of an agreement, entered into prior to 
July 1, 2007, between a surface owner and an operator that sets forth the rights and obligations of 
the parties with respect to surface activities conducted by the operator. 


History: Laws 2007, ch, 5, § 10. to Subsection C of Section 4, compiled as 70-12-4 NMSA 
Compiler's notes. — The reference to Subsection C of 1978, 
Section 3 appears to be erroneous, The reference should be Effective dates. — Laws 2007, ch, 5, § 11 made the ne 


effective July 1, 2007. 


ARTICLE 13 


Produced Water 
Sec. ced 
70-13-1. Short title, 70-13-5, Void as against public pate throughout fees; 
70-13-2. Definitions. limitations on use of recycled or treated 
70-13-3. Jurisdiction. produced water. 
70-13-4. Produced water; transferred for treatment; sub- 


sequent use, 


70-13-1. Short title. 


Sections 1 through 5 [70-13-1through 70-13-5 NMSA 1978] of this act may be cited as the "Pro- 
duced Water Act". 


» History: Laws 2019, ch. 197, § 1. Applicability. — Laws 2019, ch. 197, § 12 provided 
Effective dates. — Laws 2019, ch. 197, § 13 made that the provisions of this act apply to contracts entered 
Laws 2019, ch. 197, § 1 effective July 1, 2019. into on and after July 1, 2019. 


70-13-2. Definitions. 


As used in the Produced Water Act: 

A. "operator" means a person authorized by the oil conservation division of the energy, miner- 
als and natural resources department to operate a.unit for.an oil or gas well or other oil or gas 
facility; 

B. "produced water" means a fluid that i is an incidental byproduct from drilling for or the pro- 
duction of oil and gas; 
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70-13-83 OIL AND GAS | 70-13-4 


C. "recycled water" or "recycled produced water" means produced water that is reconditioned 
by a recycling facility permitted by the oil conservation division of the energy, minerals and natu- 
ral resources department; and - 

D. "treated water" or "treated produced water" means produced water hai is reconditioned by 
mechanical or chemical processes into a reusable'form. 0 Tok 


History: Laws 2019, ch. 197, § 2. Applicability. — Laws 2019; ch..197; § 12 provided 
Effective dates. — Laws 2019, ch. 197, g 13 made that the provisions of this- act apply to contracts entered 
Laws 2019, ch. 197, § 2 effective July 1,2019, into on and after July 1, 2019. 


70-13-3. Jurisdiction. 


It is the jurisdiction of: 

A. the oil conservation division of the energy, minerals bad nataral resources se a 
regulate produced water as provided in the Oil and Gas Act, [Chapter 70, Article 2 NMSA 19781; 
and 

B,. the water quality control commission to regulate produced water as aracesicda in 1 the Water 
Quality Act [Chapter 74, Article 6 NMSA 1978]. 


History: Laws 2019, ch. 197, § 3. Applicability. — Laws 2019, ch. 197, § 12, provided 
Effective dates. — Laws 2019, ch. 197, § 18 made ..__ that the provisions of this act apply to contracts entered 


Laws 2019, ch, 197, § 3 effective July 1,2019. into on and after July 1, 2019. 


70-13-4. Produced water; transferred for treatment; subsequent use. 


A. Unless otherwise provided by law, a contract, bill of sale or other legally binding document: 
(1) all produced water that is produced from an oil or gas well is'the responsibility of and 
under the control of the working interest owners and operator of that oil or gas well. The working 
interest owners and operator shall have a possessory interest in the produced water, including the 
right to take possession of the produced water and to use, handle, dispose of, transfer, sell, convey, 
transport, recycle, reuse or treat the produced water and to obtain proceeds for any such uses. The 
operator of the oil and gas well that the produced water is produced from shall handle the use, 
disposition, transfer, sale, conveyance, transport, recycling, reuse or treatment of the produced 
water as a reasonably prudent operator; 

(2) when produced water is transferred, sold or conveyed to another operator, transporter, 
pipeline, midstream company, plant, processing facility, refinery or entity that provides recycling 
or treatment services for produced water, the transferee shall have control of and responsibility for 
the produced water until the water is transferred to another operator, transporter, pipeline, mid- 
stream company, plant, processing facility, refinery or recycling or treatment facility. A transferee 
shall have a possessory interest in the produced water, including the right to use, possess, handle 
the disposition of, transfer, sell, convey, transport, recycle, reuse or treat the produced water and to 
obtain proceeds for any such uses. Upon transfer of the produced water, transferees shall be liable 
for the use, disposition, transfer, sale, conveyance, transport, recycling, reuse or treatment of the 
produced water; and 

(3). when an operator of an oil or gas well or a transferee listed in.Paragraph (2) of this 
subsection takes possession of produced water for the purpose of recycling or treating the water, 
the operator or transferee may transfer recycled or treated water, treated product or any byprod- 
uct to another operator, transporter, pipeline, midstream company, plant, processing facility, refin- 
ery or entity that provides recycling or treatment services for produced water. Upon transfer, the 
transferee shall have control and responsibility for the produced water, recycled or treated water 
or treated product or byproduct. A transferee shall have a possessory interest in the produced wa- 
ter, recycled or treated water or treated product or byproduct; including the right to use, possess, 
handle disposition of, transfer, sell, convey, transport, recycle, reuse or treat the produced water, 
and to obtain proceeds for any such uses. Upon transfer, a transferee shall be liable for the use, 
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70-13-5 PRODUCED WATER 70-13-5 


disposition, transfer, sale, conveyance, transport, recycling, reuse or treatment of the produced 
water, recycled or treated water or treated product or byproduct. 

B. Subsection A of this section only applies to transfers of produced water between an operator, 
transporter, pipeline, midstream company, plant, processing facility, refinery or recycling or treat- 
ment entity and shall not affect liability in an action brought by other persons for damages, in- 
cluding damages for personal injury, death or property damage, arising from exposure to produced 
water, recycled or treated water or treated product or byproduct. 

C. A permit or other approval from the state engineer is not required for the disposition of pro- 
duced water, recycled water or treated water. The disposition of produced water, recycled water or 
treated water, including disposition by use, is neither an appropriation of water for beneficial use 
under Chapter 72 NMSA 1978 nor a waste of water, and no water right shall be established by the 
disposition of produced water, recycled water or treated water. 

D. For uses regulated by the water quality control commission pursuant to the Water Quality 
Act [Chapter 74, Article 6 NMSA 1978], a person shall obtain a permit from the department of 
environment before using the produced water, the recycled or treated water or treated product or 
any byproduct of the produced water. 


History: Laws 2019, ch. 197, § 4. Applicability. — Laws 2019, ch. 197, § 12 provided 
Effective dates. — Laws 2019, ch. 197, § 13 made that the provisions of this act apply to contracts entered 
Laws 2019, ch. 197, § 4 effective July 1, 2019. into on and after July 1, 2019. 


70-13-5. Void as against public policy; throughout fees; limitations on 
use of recycled or treated produced water. 


A provision of an agreement, covenant or promise, foreign or domestic, between private parties, 
entered into on or after July 1, 2019 is against public policy and void to the extent of it: 

A. allows a private party to charge a tariff or fee for the movement or transport of produced 
water, treated water or recycled water on surface lands owned by the pe if the agreement does 
not provide for transportation services; 

B. requires fresh water resources to be purchased for oil and gas ee oer iad when produced 
water, treated water or recycled water is available and able to be used and the operator elects to 
use that produced water, treated water or recycled water for the oil and gas operations; or | 

C. relates to the purchase of water and precludes an operator from purchasing or using pro- 
duced water, treated water or recycled water in the operator's oil and gas operations when such 
water is available for the operations. 


History: Laws 2019, ch. 197, § 5. Applicability. — Laws 2019, ch. 197, § 12 provided 
Effective dates. — Laws 2019, ch. 197, § 13 made that the provisions of this act apply to contracts entered 
Laws 2019, ch. 197, § 5 effective July 1, 2019. into on and after July 1, 2019. 
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CHAPTER 71 


Energy and Minerals 


Art. 
1. Solar Power Loans, Repealed 
2. Energy Resources, 71-2-1 to 71-2-10 


3. Federal Lands Action Group, Repealed 


4, Energy Research and Development, Repealed 

5, Geothermal Resources Conservation, Repealed 

6. Solar Energy Development, 71-6-1 to 71-6-10 

7. Advanced Energy Technologies Economic Development Act, 71-7-1 to 71-7-7 
_ 8. Sustainable Development Testing Site Act, 71-8-1 to 71-8-8 

9. Geothermal Resources Development, 71-9-1 to 71-9-11 
10. Electric Generating Facility Economic District, 71-10-1 to 71-10-11 
11. Grid Modernization Roadmap and Grant Program, 71-11-1 to 71-11-2 


ARTICLE 1 


Solar Power Loans 


(Repealed by Laws 1987, ch. 234, § 84.) 


71-1-1 to 71-1-8. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repeals 71-1-1 to 
71-1-8 NMSA 1978, as enacted by Laws 1983, ch, 281, 8§ 
1 to 8, relating to solar power loans, effective July 1, 1987. 
For provisions of former sections, see 1986 Cumulative 
Supplement. For present comparable provisions, see 71- 
6-1 to 71-6-10 NMSA 1978. 

Laws 1981, ch. 379, §§ 21 and 22 repealed former 71-1-1 
NMSA 1978, as amended by Laws 1979, ch. 100, § 1, relat- 
ing to the powers and duties of the energy and minerals 
department and former 71-1-2 NMSA 1978, as enacted by 
Laws 1977, ch. 255, § 98, relating to the authorization of the 
energy and minerals department to accept funds and dona- 
tions. For provisions of the former sections, see the 1978 orig- 
inal pamphlet and the 1980 cumulative supplement. 


Fund transfers. — Laws 1987, ch. 136, § 1A transfers 
to the general fund all existing balances and credits be- 
longing to the solar power loan fund in the form of depos- 
its in financial institutions, including principal and inter- 
est to be transferred upon maturity of the deposit. 

Laws 1989, ch. 107, § 12 directs the department of fi- 
nance and administration to transfer to the general fund 
the balance in the solar power fund as of June 30, 1989, in 
accordance with Laws 1987, ch. 136. 

Severability. — Laws 1987, ch. 136, § 3 spaavsdee 
for the severability of the act if any part or application 
thereof is held invalid. 

Effective dates. — Laws 1987, ch. 136, § 4 makes the 
act effective immediately. Approved April 7, 1987. 


ARTICLE 2 


Energy Resources 


Sec. 
71-2-1 to 71-2-7. Répealed: 
71-2-8. Confidentiality; penalty. 


71-2-1 to 71-2-7. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repeals 71-2-1 to 
71-2-4, 71-2-6 and 71-2-7 NMSA 1978, as enacted by Laws 
1976, ch. 144, § 1, Laws 1978, ch. 61, § 1, and Laws 1978, 
ch, 62, § 1, and as amended by Laws 1977, ch. 255, §§ 100 
to 102 and Laws 1978, ch. 112, § 1, relating to energy 
sources, effective July 1, 1987. For provisions of former 
sections, see 1981 Replacement Pamphlet. For present 
comparable provisions, see 70-2-1 to 70-2-36 NMSA 1978. 


Sec. 
71-2-9. Notification of contract or production. 
71-2-10. Repealed. 


Section 71-2-5 NMSA 1978, as amended by Laws 1977, 
ch, 255, § 102, relating to severance tax bonds and pipeline 
systems, was previously repealed by Laws 1985 (1st S. S.), 
ch. 15, § 23, effective June 7, 1985. 

Fund transfers. — Laws 1987, ch. 186, § 1B transfers 
to the general fund all existing balances and credits be- 
longing to the natural gas purchase revolving fund. 
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71-2-8 ENERGY AND MINERALS 71-2-10 


Severability. — Laws 1987, ch. 136, § 3 provides — 
for the severability of the act if any part or application 
thereof is held invalid. 


Effective dates. — Laws 1987, ch. 136, § 4 makes the 
act effective immediately. Approved April 7, 1987. 


71-2-8. Confidentiality; penalty. 


The provisions of any confidential contract or any other confidential information required or 
possessed by the energy, minerals and natural resources department shall be held confidential 
by the department upon written request of the party supplying it, and’ any employee’of the de- 
partment, whether temporary or permanent, who willfully violates the provisions of this section 
shall be guilty of a misdemeanor. Nothing in this section shall be construed to prevent statistical 
information from being derived from the information in the hands of the department or its use in 
public hearings before the department or in appeals from decisions of the department for which 
such information is essential. Notwithstanding the provisions of Sections 10-15-1 through 10-15-4 
NMSA 1978 or any other act requiring meetings’ of public bodies to’ be open, the department may 
close that part of any meeting where confidential information covered by this section is chacwsed 
by the sa Shap | 


History: 1958 ithe § 65-18-18, enacted by Laws resources" preceding "department" near the beginning, in 


1975, ch. 289, § 18; 1977, ch. 255, § 105; 1987, ch. 234, 
§ 68, 

The 1987 amendment, effective July 1, 1987, in the 
first sentence inserted "energy, minerals and. natural 


the third sentence substituted "Sections 10-15-1 through 
10-15-4 NMSA 1978" for "Sections 5-6-23 through 5-6-26 
NMSA 19538" and made a minor language change at the 
end of the first sentence. 


71-2-9. Notification of contract or production. 


Every producer shall notify the energy, minerals and natural resources department of: 

A. the completion of a well capable of producing oil, natural gas or liquid hydrocarbon indi- 
vidually, or any combination thereof, or geothermal energy in commercial quantities within five 
days after completion of the well and not less than five days before the producer enters into a 
binding agreement. for or otherwise provides for the disposition of the products or geothermal 
energy of the well under:an agreement or disposition which covers any period longer: than Six 
months; or 

B. his intent to enter into a binding agreement covering the disposition of the products or 
geothermal energy of a potential well or series of wells:at least five days before he enters stag the 


agreement. 


History: 1953 Comp., § 65-13-14, enacted by. Laws 
1975, ch. 289, § 19; 1977, ch..255, § 106; 1987, ch. 234, 
§ 69. 

The 1987 amendment, effective July 1, 1987, in the 
opening clause substituted "energy, minerals and natural 


71-2-10. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repeals 71-2-10 
NMSA 1978, .as amended by Laws. 1977, ch, 255, § 108, 
relating to construction of the Energy and Minerals De- 
partment Act, effective July 1, 1987. For provisions of the 


ARTICLE 3 


resources" for energy and minerals’; in Subsection A de- 
leted "with sufficient detail to allow the department to 
suggest a manner in which the products could be used in 
furtherance of a statewide plan" following "or geothermal 
energy in commercial quantities." 


former section, see 1981 Replacement Pamphlet. For pres- 
ent comparable provisions, see 9-5A-1 to 9- 5A-7 NMSA 
1978. 


Federal Lands Action Group 


(Repealed by Laws 1981, ch. 61, § 1.) 
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71-3-1 


71-3-1 to 71-3-3. Repealed. 


Repeals. — Laws 1981, ch. 61, § 1, repeals 71-3-1 
through 71-3-3 NMSA 1978, relating to the federal lands 
action group. 


GEOTHERMAL RESOURCES CONSERVATION 


71-5-1 


ARTICLE 4 


Energy Research and Development 


(Repealed by Laws 1981, ch. 379, § 22; 1986, ch. 38, § 14.) 


71-4-1 to 71-4-8. Repealed. 


Repeals. — Laws 1981, ch. 379, § 22, repeals 71-4-1 
through 71-4-8 NMSA 1978, relating to energy research 
and development. 

Laws 1981, ch. 379, § 23, provides that the effective date 
of Laws 1981, ch. 379, § 22, is the first day after the date 


71-4-9 to 71-4-20. Repealed. 


Repeals. — Laws 1986, ch. 38, § 14 repeals 71-4-9 
through 71-4-20 NMSA 1978, as enacted by Laws 1981, 
ch. 379, the Energy Research and Development Institute 
Act, effective February 28, 1986. For provisions of for- 
mer sections, see 1981 Replacement Pamphlet. For pres- 
ent comparable provisions, see 9-15-16 NMSA 1978 et 
seq. 

Transfers. — Laws 1986, ch. 38, § 13 provides that 
on the effective date of that section, February 28, 1986, 
any unexpended or unencumbered balance remaining 


that the secretary of energy and minerals has certified to 
the governor in writing that a transition plan has been 
fully implemented pursuant to Subsection B of Section 13 
of the Energy Research and Development Institute Act. 


in or appropriations to the energy research and de- 
velopment institute fund shall be transferred to the 
research and development fund and also that on Feb- 
ruary 28, 1986, all contracts, projects, powers and du- 
ties, money and appropriations and all records or other 
information undertaken or held by the New Mexico 
energy research and development institute pursuant 
to the Energy Research and Development Institute Act 
shall be transferred to the New Mexico research and 
development institute. 


ARTICLE 5 


Geothermal Resources Conservation 


Sec. 

71-5-1. Repealed. 
71-5-2. Repealed. 
71-5-2.1. Repealed. 


71-5-3. Repealed. 
71-5-4. Repealed. 
71-5-5. Repealed. 
71-5-6. Repealed. 
71-5-7. Repealed. 
71-5-8. Repealed. 
71-5-9, Repealed. 
71-5-10. Repealed. 
71-5-11. Repealed. 
71-5-12. Repealed. 
71-5-13. Repealed. 
71-5-14. Repealed. 


71-5-1. Repealed. 


Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, 
ch. 78, § 14 repealed 71-5-1 NMSA 1978, as enacted by 
Laws 1975, ch, 272, § 1, relating to the short title of the 
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Sec. 

71-5-15. Repealed. 
71-5-16. Repealed. 
71-5-17. Repealed. 
71-5-17.1. Repealed. 
71-5-17.2. Repealed. 
71-5-17.3. Repealed. 
71-5-17.4. Repealed. 
71-5-17.5. Repealed. 
71-5-18. Repealed, 
71-5-19. Repealed. 
71-5-20, Repealed. 
71-5-21, Repealed. 
71-5-21.1, Repealed. 
71-5-22. Repealed. 
71-5-23. Repealed. 
71-5-24, Repealed. 


Geothermal Resources Conservation Act, effective July 1, 
2016. For provisions of former section, see the 2015 NMSA 
1978 on NMOneSource.com. 
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71-5-2 


71-5-2. Repealed. 
Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, 


ch. 78, § 14 repealed 71-5-2 NMSA 1978, as enacted by 
Laws 1975, ch. 272, § 2, relating to the purpose of the act, 


71-5-2.1. Repealed. 
Repeals. — Laws 2016, ch..71, § 14 and Laws 2016, 


ch. 78, § 14 repealed 71-5-2.1 NMSA 1978, as enacted by 
Laws 2008, ch. 16, § 2, relating to exclusion, incidental loss 


71-5-3. Repealed. 
Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, ch. 


78, § 14 repealed 71-5-3 NMSA ‘1978, as enacted by Laws 
1975, ch. 27 2, § 8,relating to definitions, effective July 1, 


71-5-4. Repealed. 
Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, ch. 


78, § 14 repealed 71-5-4 NMSA 1978, as enacted by Laws 
1975, ch. 272, § 4, relating to waste prohibited, effective 


71-5-5. Repealed. 
Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, ch. 


78, § 14 repealed 71-5-5 NMSA 1978, as enacted by Laws 
1975, ch, 272, § 5, relating to waste definitions, effective 


71-5-6. Repealed. 
Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, ch. 


78, § 14 repealed 71-5-6 NMSA 1978, as enacted by Laws 
1975, ch. 272, § 6, relating to commission's and division's 


71-5-7. Repealed. 
Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, ch. 


78, § 14 repealed 71-5-7 NMSA 1978, as enacted by Laws 
1975, ch. 272, § 7, relating to power of commission and 


71-5-8. Repealed. 
Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, 


ch. 78, § 144 repealed 71-5-8 NMSA 1978, as enacted by 
Laws 1975, ch. 272, § 8, relating to enumeration of powers, 


71-5-9. Repealed. 
Repeals. — Laws 2016, ch, 71, § 14 and Laws 2016, ch. 


78, § 14 repealed 71-5-9 NMSA 1978, as enacted by Laws 
1975, ch. 272, § 9, relating to regulation of geothermal 


71-5-10. Repealed. 


Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, ch. 


78, § 14 repealed 71-5-10 NMSA 1978, as enacted by Laws 
1975, ch. 272, § 10, relating to allocation of production, 


ENERGY AND MINERALS 


71-5-10 


effective July 1, 2016. For provisions of former section, see 
the 2015. NMSA 1978.0n NMOneSource.com. * 


or extraction of heat, limited exception, effective July 1, 


* 2016. For provisions of former section, see the 2015 NMSA 


1078 


1978 on NMOneSource.com. 


2016. For provisions of former section, see the 2015 NMSA 
1978 on NMOneSource.com. 


July 1, 2016. For provisions of former section, s see the 2015 
NMSA 1978 on NMOneSource.com. 


July 1, 2016. For provisions of former section, see the 2015 
NMSA 1978 on NMOneSource.com. 


powers and duties, effective July 1, 2016. For provisions 
of former section, see the 2015 NMSA 1978 on NMOne 
Source.com. 


division to prevent waste and protect correlative rights, 
effective July 1, 2016. For provisions of former section; see 
the 2015 NMSA 1978 on NMOneSource.com. 


effective July 1, 2016. For provisions of former section, see 
the 2015 NMSA 1978 on NMOneSource.com. 


resources production, effective July 1, 2016. For provisions 
of former section, see the 2015 NMSA 1978 on NMOne 
Source.com. 


* 


effective July 1, 2016. For provisions of former section, see 
the 2015 NMSA 1978 on NMOneSource.com. 
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71-65-11 


71-5-11. Repealed. 


Repeals. — Laws 2016, ch. 71, $ 14 and Laws 2016, 
ch. 78, § 14 repealed 71-56-11 NMSA 1978, as enacted by 
Laws 1975, ch. 272, § 11, relating to equitable allocation 


71-5-12. Repealed. 


Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, 
ch, 78, § 14 repealed 71-5-12 NMSA 1978, as enacted by 
Laws 1975, ch. 272, $ 12, relating to court may authorize 


71-5-13. Repealed. 


Repeals. — Laws 2016, ch. 71, $ 14 and Laws 2016, ch. 
78, } 14 repealed 71-5-13 NMSA 1978, as enacted by Laws 
1975, ch. 272, § 13, relating to spacing unit with divided 


71-5-14. Repealed. 


Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, ch. 
78, 3 14 repealed 71-5-14 NMSA 1978, as enacted by Laws 
1975, ch. 272, $ 14, relating to common purchasers and 


71-5-15. Repealed. 


Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, ch. 
78, § 14 repealed 71-5-15 NMSA 1978, as enacted by Laws 
1975, ch. 272, 3 15, relating to purchase, sale or handling 


71-5-16. Repealed. 


Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, 
ch. 78, $ 14 repealed 71-5-16 NMSA 1978, as enacted by 
Laws 1975, ch. 272, $ 16, relating to rules and regulations 
polyp as ae yan ne ee nage gion par i mpea | 


71-5-17. Repealed. 


Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, 
ch. 78, § 14 repealed 71-5-17 NMSA 1978, as enacted by 
Laws 1975, ch. 272, $ 17, relating to hearings on rules, 


71-5-17.1. Repealed. 


Repeals. — Laws 2016, ch. 71, §} 14 and Laws 2016, 
ch. 78, § 14 repealed 71-5-17.1 NMSA 1978, as enacted 
by Laws 1979, ch. 326, $ 1, relating to rules of procedure 
in hearings, manner of giving notice, record of rules, 


71-5-17.2. Repealed. 


Repeals. — Laws 2016, ch. 71, $ 14 and Laws 2016, 
ch. 78, § 14 repealed 71-5-17.2 NMSA 1978, as enacted 
by Laws 1979, ch. 326, § 2, relating to subpoena power, 


71-5-17.3. Repealed. 


Repeals. — Laws 2016, ch. 71, $ 14 and Laws 2016, 
eh. 78, § 14 repealed 71-5-17.3 NMSA 1978, as enacted 
by Laws 1979, ch. 326, $ 3, relating to failure or refusal 
te comply with subpoena, refusal to testify, contempt, 


GEOTHERMAL RESOURCES CONSERVATION 
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of production spacing; pooling, effective July 1, 2016. For 
provisions of former section, see the 2015 NMSA ir on 
NMOneSource.com. - 


pooling or unitization by fiduciaries, effective July 1, 2016. 
For provisions of former section, see the 2015 NMSA 1978 
on NMOneSource.com. 


mineral ownership, effective July 1, 2016. For provisions 
of former section, see the 2015. NMSA 1978 on NMOne 
Source.com. 


discrimination in purchasing prohibited, ‘effective July 1, 
2016. For provisions of former section, see the 2015 NMSA 
1978 Se MCneeSenirbeican. alee 


of excess geothermal resources or products prohibited, ef- 
fective July 1, 2016. For provisions of former séction, see 
the 2015 NMSA 1978 on. NMOneSource.com. 


of illegal geothermal resources or illegal geothermal re- 
sources product, effective July 1, 2016. For provisions 
of former section, see fhe 2015 NMSA 1978 on 1 NMOne 
Source.com. 


regulations and orders, notice and emergency rules, effec- 
tive July 1, 2016, For provisions of former section, see the 
2015 NMSA 1978 on NMOneSource.com. 


regulations and orders, effective July 1,;.2016. For pro- 
visions of former section, ‘see the 2015 "NMSA 1978 on 
NMOneSource.com. 


immunity of natural persons required to testify, effective 
July 1, 2016. For provisions of nae section, see the 2015 
NMSA 1978 on NMOneSource.com. 


effective July 1, 2016. For provisions of former section, see 
the 2015 NMSA 1978 on NMOneSource.com. 
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71-5-17.4. Repealed. 


Repeals. — Laws 2016, ch. 71, §:14 and Laws 2016, 
ch. 78, § 14 repealed 71-5-17.4 NMSA 1978, as. enacted 
by Laws 1979, ch. 326, § 4, relating to perjury and 


71-5-17.5. Repealed. 


Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, 
ch. 78, § 14 repealed 71-5-17.56 NMSA 1978, as enacted 
by Laws 1979, ch. 326, § 5, relating to additional pow- 
ers of commission or division, hearings before examiner, 


71-5-18. Repealed. 
Repeals, — Laws 2016, ch. 71, § 14 and Laws 2016, ch. 


78, § 14 repealed 71-5-18 NMSA 1978, as enacted by Laws 
1975, ch, 272, § 18, relating to rehearings and appeals, 


71-5-19. Repealed. 


ENERGY AND MINERALS 


Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, ch. ° 


78, § 14 repealed 71-5-19 NMSA 1978, as enacted by Laws 
1975, ch. 272, § 19, relating to temporary restraining 


71-5-20. Repealed. 


Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, 
ch, 78, § 14 repealed 71-5-20 NMSA 1978, as enacted by 
Laws 1975, ch. 272, § 20, relating to actions for violations, 


71-5-21. Repealed. 


Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, 
ch. 78, § 14 repealed 71-5-21 NMSA 1978, as enacted by 
Laws 1975, ch. 272, § 21, relating to actions for damages, 


71-5-21.1. Repealed. 


Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, 
ch. 78, § 14 repealed 71-5-21,1 NMSA 1978, as enacted 
by Laws 2012, ch. 50, § 2, relating to water rights owner; 


71-5-22. Repealed. 


Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, ch. 
78, § 14 repealed 71-5-22 NMSA 1978, as enacted by Laws 
1975, ch. 272, § 22, relating to violation of court order 


71-5-23. Repealed. 


Repeals. — Laws 2016, ch. 71, § 14:and Laws 2016, ch. 
78, § 14 repealed 71-5-23 NMSA 1978, as enacted by Laws 
1981, ch. 362, § 2, relating to violations of the Geother- 
mal Resources Conservation Act and penalties, effective 
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punishment, effective July 1, 2016. For provisions of for- 
mer section, see the 2015 NMSA 1978 on NMOneSource 
icom, : 


hearings de novo, effective July 1, 2016. For provisions 
of former section, see the 2015 NMSA 1978 on NMOne 
Source.com. 


effective July 1, 2016. For provisions of former section, see 
the 2015 NMSA 1978 on NMOneSource.com. 


order or injunction, grounds, hearing and bond, effective 
July 1, 2016. For provisions of former section, see the 2015 
NMSA 1978 on NMOneSource.com. 


effective July 1, 2016. For provisions of former’ section, see 
the 2015 NMSA 1978 on NMOneSource.com. 


institution of actions for injunctions by private parties, ef- 
fective July 1, 2016. For provisions of former section, see 
the 2015 NMSA 1978 on NMOneSource.com. 


action for impairment, effective July 1, 2016. For provi- 
sions of former section, see the 2015 NMSA 1978 on 
NMOneSource.com. 


grounds for appointment of receiver, effective July 1, 2016. 
For provisions of former section, see the 2015 NMSA 1978 
on NMOneSource.com. 


July 1, 2016. For provisions of former section, see the 2015 
NMSA 1978 on NMOneSource.com. 
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71-5-24 SOLAR ENERGY DEVELOPMENT 71-6-3 


71-5-24. Repealed. 
Repeals. — Laws 2016, ch. 71, § 14 and Laws 2016, ch. product and procedure, effective July 1, 2016. For pro- 
78, § 14 repealed 71-5-24 NMSA 1978, as enacted by Laws visions of former section, see the 2015 NMSA 1978 on 


1975, ch. 272, § 24, relating to seizure and sale of illegal NMOneSource.com. 
geothermal resources or illegal geothermal resources 


_ ARTICLE 6 


Solar Energy Development 


Sec. ' Sec. 

71-6-1. Short title. 71-6-7. Department; duties relating to solar collector 
71-6-2. Purpose. standards. 

71-6-3, Duties, 71-6-7.1. Repealed. 

71-6-4. Short title. 71-6-8. Certification. 

71-6-5. Purpose. 71-6-9. Repeal. 


71-6-6. Definitions. 71-6-10. Liability. 


71-6-1. Short title. 
This act [71-6-1 to 71-6-3 NMSA 1978] may be cited as the "Solar Energy Development Act." 


History: 1953 Comp., § 4-37-1, enacted by Laws 
1975, ch. 83, § 1. 


71-6-2. Purpose. 


The purpose of the Solar Energy Development Act [71-6-1 NMSA 1978] is to promote develop- 
ment and use of solar energy in New Mexico, by both industry and government for the benefit of 
New Mexico citizens and for the citizens of the United States. It is proposed to accomplish this 
purpose through active measures to encourage the location within this state of the proposed na- 
tional solar institute, research to discover practical and feasible methods to harness solar energy 
to supplement existing but limited present sources of energy and development of a vigorous and 
productive solar energy industrial complex. | 3 


History: 1953 Comp., § 4-37-2, enacted by Laws 
1975, ch. 83, § 2. 


71-6-3. Duties. 


The commerce and industry department shall: 

A. establish and operate a program of promotion to encourage investment in the research and 
application of solar energy within New Mexico; 

B. promote and develop in New Mexico a vigorous and productive solar energy industrial com- 
plex; : 

C. actively seek and promote the state of New Mexico as the proper and ideal site, because of 
geographical location, climate, research facilities and plentiful supply of scientific and technical 
expertise, for the location of the proposed national solar institute; 

D. develop necessary promotional material to be used in the process of attracting new invest- 
ment capital within the solar energy field; _ 

E. employ sufficient staff to carry out the purpose of the Solar Energy Development Act [71-6-1 
NMSA 1978]; and 

F. cooperate with private firms and all agencies of the state and federal government in further- 
ing research and investment in solar energy use in New Mexico. 
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History: 1953 Comp., § 4-37-3, enacted by Laws ANNOTATION | 


lish ahi ee del tae: Law reviews. — For article," 'New Mexican National- 


ism' and the Evolution of Energy Policy in New Mexico," 
see 17 Nat. Resources J, 283 (1977). ?, 


71-6-4. Short title. 


Sections 71-6-4 through 71-6-10 NMSA 1978 may be cited as the "Solar Collector Standards 
Act". 


History: Laws 1981, ch. 379, § 14; 2007, ch. 38, § 1. The 2007 amendment, effective July 1, 2007, changes 
the reference to the act from Sections "14 through 20 of 
this act" to Sections "71-6-4 through 71-6-10 NMSA 1978". 


71-6-5. Purpose. 


The purpose of the Solar Collector Standards Act [71-6-4 to 71-6-10 NMSA 1978] is to develop 
and implement a program to promote solar industry and stimulate a demand for high quality so- 
lar components and systems. 


History: Laws 1981, ch. 379, § 15. | "Emergency clauses. — Laws 1981, ch, 379, § 24, 


makes the act effective immediately. Approved April 10, 
196, <% * 


71-6-6. Definitions. 


As used in the Solar Collector Standards Act [71-6-4 NMSA 1978]: 
A. "department" means the energy, minerals and natural resources department; and ~ 
'B. "solar collector" means a component that provides for the collection and transfer of incident 

solar energy, such transfer to be effected through a liquid or air medium primarily by mechani- 
cal means for use in water heating, space heating or cooling or other applications that normally 
require or would require a conventional source of energy such as petroleum products, natural gas 
or electricity; but does not include a passive system that uses structural elements of a building to 
provide for the collection, storage and distribution of solar energy for heating or cooling without 
the use of a motor-driven fan or pump. 


History: Laws 1981, ch. 379, § 16; 2007, ch. 38, § 2. systems", and adds the exclusion of a passive system that 


The 2007 amendment, effective July 1, 2007, in Sub- uses structural elements of a building to provide for the 
section A, defines "department" and in Subsection B, de- collection, storage and distribution of solar energy, for 
letes the exclusion of custom installations to be assembled heating or cooling without the use of a motor-driven fan 
at the site at which installation is to be made, deletes or pump. 


the exclusion of what are commonly known as "passive 


71-6-7. Department; duties relating to solar collector standards... 


A. The department shall promulgate rules to: 
(1) ‘define minimum standards for the durability and reliability of solar collectors: and 
(2) establish criteria for testing the durability, réliability and thermal efficiency of solar 
collectors. 
B. ‘In promulgating the rules required by Subsection A of this section, the department shall: 
(1) consult with scientists, engineers and individuals in research centers and professional 
societies such as'the American society of testing and materials who are engaged i in the construc- 
tion of, experimentation with and research of solar energy systems in order ‘to make changes, 
modifications and improvements to the standards and certification program; 
(2) consider compliance costs to industry and, insofar as practicable, make efforts to re- 
duce such costs; and 
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71-6-7.1 SOLAR ENERGY DEVELOPMENT 71-6-8 


(3) consider similar standards and testing criteria adopted by other states or included in 
nationally recognized and accepted testing methodologies. 

C.. The department shall approve testing facilities that meet the criteria established by Para- 
graph (2) of Subsection A of this section and that have no financial interest in the manufacture, 
distribution or sale of solar collectors. An approved testing facility that is partially or wholly sup- 
ported by state funds may collect a reasonable testing fee sufficient to cover the costs of testing, 


History: Laws 1981, ch. 379, § 17; 1987, ch. 234, § 71; "department"; and in Subsection C, changes "secretary of 
2007, ch. 38, § 3. energy, minerals and natural resources or his designee" to 
The 2007 amendment, effective July 1, 2007, in Sub- "department". ; 
section A, changes "secretary of energy, minerals and The 1987 amendment, effective July 1, 1987, substi- 
natural resources or his designee" to the "department"; tuted "energy, minerals and natural resources" for "energy 
in Subsection B, changes "secretary or his designee" to and minerals" at the beginning of Subsections A and C, 


71-6-7.1. Repealed. 


Repeals. — Laws 2013, ch. 86, § 3 repealed 71-6-7.1 and rulemaking, effective June 14, 2018. For provisions 
NMSA 1978, as enacted by Laws 2007, ch. 38, § 5, relating of former section, see the 2012 NMSA 1978 on NMOne 


to construction standards to accommodate solar collectors Source.com. 


71-6-8. Certification. 


A. A person who manufactures, distributes or sells solar collectors may apply to the depart- 
ment for certification of the collectors. The department shall certify the solar collectors if: 

(1) the applicant submits test results performed by an approved testing facility that show 
that the collectors meet the minimum standards of durability and reliability and that indicate the 
thermal efficiency of the collectors; or 

(2) the applicant submits test results that show that the collectors meet the minimum 
standards of durability and reliability and that indicate the thermal efficiency of the collectors and 
the applicant submits proof that the collectors have been certified or approved by another state 
or the federal government and, in the opinion of the secretary of energy, minerals and natural re- 
sources, the minimum standards and testing criteria of the other state or the federal government 
are at least as stringent as those established pursuant to the Solar Collector Standards Act [71-6-4 
NMSA 1978]. ; : } 

B. The department shall maintain accurate records of all solar collectors that have been certi- 
fied pursuant to Subsection A of this section, including the test results submitted to the depart- 
ment. The records shall be available for public inspection. 

C. Not more than once every two years, the department may require any applicant for which 
solar collectors have been previously certified pursuant to this section to submit additional or 
more recent test results. If the applicant continues to meet the requirements of Subsection A of 
this section, the certification of the solar collectors shall be continued. If the applicant fails to 
submit the additional or more recent test results or if the applicant fails to continue to meet the 
requirements of Subsection A of this section, the department shall withdraw the certification pre- 
viously issued and shall so notify the applicant. 

D, The department shall promulgate rules necessary to implement the provisions of this sec- 
tion. 


History: Laws 1981, ch. 379, § 18; 1987, ch. 234, § 72; changes "secretary of energy, minerals’ and natural re- 
2007, ch. 38, § 4. sources" to "department" and in the last sentence, changes 

The 2007 amendment, effective July 1, 2007, in "secretary" to "department"; and in Subsection D, changes 
Subsection A, changes "energy, minerals and natural re- "energy, minerals and natural resources department" to 
sources department" to "department"; in Paragraph (2) of "department". 
Subsection A, changes "secretary of energy and minerals" The 1987 amendment, effective July 1, 1987, substi-- 
to "secretary of energy, minerals and natural resources’; tuted "energy, minerals and natural resources" for "energy 
in Subsection B, changes "energy, minerals and natural and minerals" near the beginning of each of the four sub- 
resources department" to "department"; in Subsection C, sections. 
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71-6-9. Repeal. 


Repeals. — Laws 2007, ch. 38, § 7, repeals 71-6-9 collectors, effective July 1, 2007. For provisions of former 
NMSA 1978; being Laws 1981, ch. 379, § 19, as amended, ~~ section, see the 2006 NMSA 1978 on NMOneSource.com. 
relating to credit against personal income tax for solar. © oi fo A . 


71-6-10. Liability. 


Nothing in the Solar Collector Standards Act [71-6-4 NMSA 1978] shall be construed to create 
any liability of malfeasance, misfeasance or nonfeasance in the performance of any duty required 
of the state, any of its agencies or political subdivisions or any institution controlled by the state. 


History: Laws 1981, ch. 379, § 20. Subsection B of Section 18 of the Energy Research and 

Effective dates. — Laws 1981, ch. 379, § 23, provides Development Institute Act. 
that the effective date of Laws 1981, ch. 379, § 22, is the Emergency clauses. — Laws 1981, ch. 379, § 24, 
first day after the date that the secretary of energy and makes the act effective immediately. Approved April 10, 
minerals has certified to the governor in writing that a 1981. 
transition plan has been fully implemented pursuant to 

ARTICLE 7 

Advanced Energy Technologies Economic Development Act © 
Sec. ... Sec, i ‘ 
71-7-1. Short title. 71-7-5. Clean energy grants fund. 
71-7-2. Findings. 71-7-6. Clean energy grants program. ' 
71-7-3.' Purpose. 71-7-7.. Hydrogen and fuel cell technologies doveitip knelt 
71-7-4. Definitions. program, , 


71-7-1. Short title. 


This act [71-7-1 to 71-7-7,. NMSA 1978] may be éited as the "Advanced Energy Technologies B Bibs 
nomic Development Act”. 


History: Laws 2004, ch. 55, § 1. § 23, is effective May 19, 2004, 90 days after raajoornmen 
Effective dates. — Laws 2004, ch. 55 contains_no effec- of the legislature. 
tive date provision, but, pursuant to N.M. Const., art. IV, 


71-7-2. Findings. 


The legislature finds that advancing the development of hydrogen, fuel cell, renewable energy 
and energy efficiency technologies is important for the state's economic future and energy stabil- 
ity, and to protect the public health of its citizens and the state's environment. . The legislature 
further finds that there is a need to assist in the development of early. market demand that will 
advance the commercialization and widespread application of these emerging energy technologies. 
The legislature further finds that New.Mexico is ideally positioned to stimulate advanced energy 
technology economic development due to its abundance of natural and renewable energy sources, 
a successful research and development track record, an ability to attract significant research and 
development federal dollars and the establishment of a variety of entrepreneurial support pro- 
grams. ) 


History: Laws 2004, ch. 55, § 2. § 23, is effective May 19, 2004, 90 days after adjournment 
Effective dates. — Laws 2004, ch. 55 contains no effec- of the legislature, 
tive date provision, but, pursuant to N.M. Const., art. IV, 
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71-7-3. Purpose. 


The Advanced Energy Technologies Economic Development Act [71-7-1 NMSA 1978] provides 
funds to stimulate the market for and promote the statewide utilization of advanced energy tech- 
nologies. That act further provides for a targeted. program that advances the creation of a hydro- 
gen and fuel cell industry cluster. ¥ 


History: Laws 2004, ch. 55, § 3, | § 23, is effective May 19, 2004, 90 days after ari een 
Effective dates. — Laws 2004, ch. 55 contains no effec- of the legislature. | 
tive date provision, but, pursuant to N.M. Const., art. IV, 


71-7-4. Definitions... 


As used in the Advanced Energy Technologies Economic Development Act [71-7-1 NMSA 1978]: 

A. “alternative fuel" means natural gas, liquefied petroleum gas, electricity, hydrogen, a fuel 
mixture containing not less than eighty-five percent ethanol or methanol, a fuel mixture contain- 
ing not less than twenty percent vegetable oil or a water-phased hydrocarbon fuel emulsion con- 
sisting of a hydrocarbon base and water in an amount not less than twenty percent by volume of 
the total water-phased fuel emulsion; ; 

B. "clean energy" means alternative fuels, energy efficiency, renewable energy and fuel cells; 

C. ‘department means the energy, minerals and natural resources department; 

D. "energy efficiency" means the application of technology resulting in the reduced or improved 
use of energy; 

E. "fuel cell" means equipment using an electrochemical process to generate electricity and 
heat; 

F. "fund" means the clean energy grants fund; 

G. "renewable energy" means thermal or electrical energy generated by means of a low- or 
zero-emissions generation technology that has substantial long-term production potential, includ- 
ing solar, wind, geothermal, landfill gas or biomass, but does not include fossil fuel or nuclear 
power; and 

H. "secretary" means the secretary of energy, minerals and natural resources. 


History: Laws 2004, ch. 55, § 4. ie § 23, is effective May 19, 2004, 90 days after adjournment 
Effective dates. — Laws 2004, ch. 55 contains no effec- of the legislature. 
tive date provision, but, pursuant to N.M. Const,., art. IV, 


71-7-5. Clean energy grants fund. 


The "clean energy grants fund" is created | in the ateeti trodeary: The fund shall consist of money 
appropriated and transferred to the fund and tax revenues distributed to the fund by law. Earn- 
ings from investment of the fund shall be credited to the fund’. Money in the fund is subject to 
appropriation by the legislature to the department for the purpose of administering the clean en- 
ergy grants program pursuant to the Advanced Energy Technologies Economic Development Act 
[71-7-1 NMSA 1978]. Any unexpended or unencumbered balance remaining at the end ofa fiscal 
year shall not revert. Disbursements from the fund shall be made upon warrants drawn by the 
secretary of finance and administration pursuant to vouchers signed by the secretary of energy, 
minerals and aoe resources. 


History: Laws 2004, ch. 55, § 5. $28, is effective May 19, 2004, 90 days after adjournment 
Effective dates. — Laws 2004, ch. 55 contains no effec- of the legislature, 
tive date provision, but, pursuant to N.M. Const., art. IV, 


71-7-6. Clean energy grants program. | 


A. The secretary shall establish the clean energy grants program to provide clean energy 
grants to: 
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(1) municipalities and county governments; 

(2) state agencies; 

(3) state universities; 

(4) public schools; | 

(5) post-secondary educational institutions; and 
(6) Indian nations, tribes and pueblos. 

B. The secretary may make grants from the fund for physical projects utilizing flee energy 
technologies and clean energy education, technical assistance and training programs. The de- 
partment may use no more than one hundred thousand dollars ($100,000) from the fund for the 
administration of the grants program and to conduct research or studies directly related to the 
Advanced Energy Technologies Economic Development Act [71-7-1 NMSA 1978]. 

C. The department may adopt rules establishing the application procedure and required quali- 
fications of projects. No single entity shall receive greater than one hundred thousand dollars 
($100,000) from the fund. Factors that may be considered in approving or denying disbursements 
from the fund are: 7 : 

(1) the geographic area of the state in which the project is to be conducted in relation to 
other projects; 

(2) percentage of cash or in-kind contributions applied to the total project; 

(3) the extent to which the project incorporates an innovative new technology or an inno- 
vative application of an existing technology; 

(4) the degree to which the project will reduce the entity's energy-related expenditures; 

(5) the degree to which the project fosters the general public's, students’ or a specific gov- 
ernment or industry sector's overall understanding and appreciation of clean energy technologies; 
and 

(6) the extent to which the project stimulates in-state economic development, including 
jobs creation, and further development of a commercial market for clean energy technologies. 

D. Except as provided otherwise in this section, the department shall disburse: 

(1) no less than three hundred thousand dollars ($300,000) to municipalities and county 
governments; 

(2) no less than three hundred thousand dollars ($300, 000) to state universities and post- 
secondary educational institutions; 

(3) no less than three hundred thousand dollars ($300,000) to Indian nations, tribes ad 
pueblos; and 

(4) no more than two hundred thousand dollars ($200,000) to state agencies and alse 
schools. 

EK. The minimum disbursements designated in this section may be amended by the depart- 
ment if an insufficient number of qualified projects are applied for by entities seeking grant fund- 
ing within a particular category or categories. 

F. The department shall report on disbursements made from the fund to, the lbgislagine finance 
committee prior to each regular legislative session. The report shall include: 

(1) a list of recipients receiving disbursements; 

(2).. the amount of each disbursement; 

(3) _ the date of each disbursement; 

(4) .a description of each project or expansion funded with a disbursement; 

(5) a description of each project's contribution to the state's knowledge and use of clean 
energy technologies; and 

(6) a description of the extent to which the grants program is benefitting the state's envi- 
ronment, public-health and economic development. 


History: Laws 2004, ch. 55, § 6. § 23, is effective May 19, 2004, 90 days after adjournment 
Effective dates. — Laws 2004, ch. 55 contains no effec- of the legislature. 
tive date provision, but, pursuant to N.M. Const., art. IV, 
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71-7-7. Hydrogen and fuel cell technologies development program. 


A. The secretary of economic development, in collaboration with the department, shall estab- 
lish a hydrogen and fuel cell technologies development program for the purpose of fostering the 
development. of hydrogen and fuel cell-related commercialization and economic development in 
the state. The program shall include: 

(1) establishing a public-private partnership between the state, national Taharalariad non- 
profit organizations and the hydrogen and fuel cell technologies industry sector to provide guid- 
ance and support for hydrogen and fuel cell initiatives; 

(2) supporting activities to adopt uniform hydrogen safety codes and standards and pro- 
vide education and training to communicate these codes and standards to the appropriate fire and 
regulatory entities; 

(3) developing demonstration projects by pursuing federal funds and other available funds 
to augment state resources, advancing public education about hydrogen and fuel cell technology 
and building the necessary infrastructure to support commercial use and adoption of hydrogen 
and fuel cell technologies; and 

(4) coordinating and supporting research and education activities in hydrogen and fuel 
cells between state universities and federally funded research and development organizations in 
the state to promote closer cooperation and advance the state's overall capabilities and programs 
in hydrogen and fuel cell technologies. 

B. The economic development department shall report on the re feoe and progress of the hy- 
drogen and fuel cell technologies development program to the legislative finance committee prior 
to each regular legislative session. The report shall include the type and amount of expenditures 
made pursuant to the appropriation in this section. 


History: Laws 2004, ch. 55, § 7. § 23, is effective May 19, 2004, 90 days after adjournment 


Effective dates. — Laws 2004, ch. 55 contains no effec- of the legislature. 
tive date provision, but, pursuant to N.M. Const., art. IV, 
Sustainable Development Testing Site Act 
Sec, Sec. 
71-8-1. Short title. 71-8-5. Testing site permit; effect. 
71-8-2. Definitions. 71-8-6. Expiration of testing site permits. 
71-8-3. Application for testing site beeen, evaluation; 71-8-7. Sale of land within a sustainable development 
notice of public hearing, testing site. 


71-8-4. Application for testing site permit; public hear- 71-8-8, Promulgation of rules. 
ing; decision. : ; 
71-8-1. Short title. 


This act [71-8-1 to 71-8-8 NMSA 1978] may be cited as the "Sustainable ‘Development Testing 
Site Act". 


History: Laws 2007, ch. 34, § 1. Effective dates. — Laws 2007, ch, 84, § 9 makes the 
act effective July 1, 2007, 


71-8-2. Definitions. 


As used in the Sustainable Development Testing Site Act [71-8-1 NMSA 1978]: 

A, "permittee" means a person who holds a testing site permit; 

B. "planning commission" means a county planning commission appointed pursuant to Sec- 
tion 4-57-1 NMSA 1978; provided that, if no county planning commission has been appointed pur- 
suant to that section, "planning commission" means the board of county commissioners; 
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C. "sustainable development" means a:live-in environment composed of structures .and sys- 
tems that inherently produce utilities and life-support systems free of existing conventional grids 
and disposal systems. "Sustainable development” includes: ’ 

(1) the inherent provision of on-site energy needs via renewable resources; 

(2) the inherent provision of water needs while minimizing the withdrawals from ground 
water and surface water systems in accordance with state water law and the poles and policies of 
the state engineer; 

(8) the inherent provision of sewage treatment needs with zero discharge; 

(4) the reuse of materials discarded by modern society; and 

(5) the development of organic foods and fuel; 

D. "sustainable development research" means activities esneneter: at a sustainable develop- 
ment testing site that test ideas, concepts or inventions sg i to si ultimately to sustainable 
development; ; 

E. "sustainable development testing site" means an area that! is: 

(1) two acres or less in size; 

(2) situated wholly outside the planning and platting jurisdiction of a vadagdalanity. and © 

(3) subject to a testing site permit and existing federal laws and regulations; and 

F. "testing site permit" means a permit, issued by a planning commission, that al a eg ah 
area as a sustainable development testing site and specifies: 

(1) the sustainable development research that can 1 be conducted arson the site by’ the 
permittee; and 

(2) the county ected olde pt rules or permit hat are not applicable to one permittee 
and the research. | 


History: Laws 2007, ch, 34, § 2. Effective dates. — Laws 2007, ch, 34, § 9 makes the 
ra ty 0 act effective July 1, 2007. 


71-8-3. Application for testing site permit; evaluation; notice of public 
hearing. | 


A. A person; desiring a testing site permit shall submit an. application to the planning com- 
mission for the county in which the proposed sustainable development testing site is located. The 
application shall include: 

(1) a detailed description of the sustainable development research that will be conducted 
on the sustainable development testing site, including an explanation of the ideas, concepts and 
inventions that will be tested; — 

(2) aschematic layout of the sustainable development testing site; 

(8) the number of inhabitants and employees that are expected to occupy the sustainable 
development testing site; 

(4) a water budget detailing the anticipated indoor and outdoor water use for the sustain- 
able development testing site; 

(5) . an assessment of the county codes, ordinances, rules or permits relating to construc- 
tion or building requirements, occupancy, zoning or subdivisions that are not practicable for the 
specific sustainable development testing site and that may inhibit the proposed sustainable devel- 
opment. research and an explanation of how the sustainable development testing site will not be 
damaged if the proposed sustainable development research at the site is allowed; 

(6) an application fee, set by the planning commission, equal to the estimated costs of 
evaluating the application, holding the public hearing and administering the permit; 

(7) other information as may be required by rules adopted pursuant to Section 8 of the 
Sustainable Development Testing Site Act.[71-8-8 NMSA 1978] or by rule of the planning commis- 
sion or ordinance of the county; and , 

(8) copies of all required state permits, including the apaieiel of the wastewater treat- 
ment and disposal technology on an experimental basis. a} 

B. Upon receipt of a complete application, the planning commission shall: 
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(1) forward a copy of the application to the office of the state engineer and to the depart- 
ment of environment; 

(2) set a date for a public hearing on the application; and 

(3) publish in a newspaper of general circulation in the county an announcement of its 
receipt of the application, a notice of the public hearing and information concerning where an in- 
terested person can obtain a copy of the application. 

C. The department of environment and the office of the state engineer shall, prior'to the hear- 
ing, evaluate the application and the proposed sustainable development research to be performed 
at the proposed sustainable development testing site and submit comments to the ae com- 
mission. 


History: Laws 2007, ch. 34, § 3. Effective dates. — Laws 2007, ch. 34, § 9 makes the 
act effective July 1, 2007. 


71-8-4,. Application for testing site permit; public hearing; decision. 


A. At the public hearing for'a testing site permit application pursuant to Section 3 of the 
Sustainable Development Testing Site Act [71-8-3 NMSA 1978], the planning commission shall 
hear comments from all interested persons, federal, state or local agencies and, if appropriate, 
responses from the applicant. 

B. Following the hearing, the planning commission shall, in writing, make its decision. The 
planning commission may issue a testing site permit if: 

(1) the state engineer and the department of environment have determined that the sus- 
tainable development testing site or sustainable development research proposed to be conducted 
at the site will not damage land, water or air adjacent to the site or will not permanently damage 
the area of the site; 

(2) no existing county codes; ordinances; rules or permits, other than those identified in 
the permit, will be violated by the proposed sustainable development research at ii sustainable 
development testing site; 

(3) the applicant has complied with rules’ adopted pursuant to Section 8 of the Sustain- 
able Development Testing Site Act [71-8-8 NMSA 1978]; 

(4) the proposed sustainable development research at the sustainable development test- 
ing site is beneficial to sustainable development; 

(5) the sustainable development testing site and proposed aulstainable development re- 
search are otherwise beneficial to the county and to the state; and 

(6) the applicant has provided a cash bond, an irrevocable letter of credit or any other 
surety, including insurance, satisfactory to the planning commission, in the amount of one hun- 
dred thousand dollars ($100,000), to secure payment for damage caused by the sustainable devel- 
opment testing site. 

C. A testing site permit shall include: 

(1) the specific sustainable development research that may be conducted at the sustain- 
able development testing site; 

(2) the maximum number of structures that may be constructed; 

(3) the maximum number of individuals that may inhabit the sustainable development 
testing site; 

(4) the specific county codes, ordinances, rules and permits relating to construction or 
building requirements, occupancy, zoning or subdivisions otherwise applicable to the permittee 
and the permittee's sustainable development research on the sustainable development testing site 
but that do not apply to the permittee and research conducted pursuant to the permit; and 

(5) other restrictions on the sustainable development testing site and the permittee's ac- 
tivities as required by rules adopted pursuant to Section 8 of the Sustainable Development Test- 
ing Site Act or as determined by the planning commission. 

D. For each testing site permit issued, the: board of county commissioners shall designate a 
nonelected member of the planning commission or a member of the planning commission's staff to 
monitor the activities conducted pursuant to the permit, share information with appropriate state 
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agencies and represent the county in interpreting the terms and conditions of the permit. The 
designee or a successor shall serve during the life of the permit and any renewal thereof. 

E. The permit shall be filed and recorded in the records: of the county clerk for the county in 
which the sustainable development testing site is located in the same manner as deeds of real 
estate are filed and recorded: 

F, A testing site permit shall be issued for a beet: specified by the planning commission, not to 
exceed five years, subject to renewal for a second five-year pemod with no renewal: after the second 
five-year period; | 


History: Laws 2007, ch. 34, § 4. Effective dates. — Laws 2007, ch. 34, § 9 makes the 
act effective July 1, 2007. 


r . ; 
71-8-5. Testing site permit; effect. 


As long as a testing site permit is in effect: 

A. the permittee, when conducting sustainable development research that is specified in 1 the 
testing site permit, shall comply with all applicable laws and rules except those county.codes, ordi- 
nances, rules or permits specified in the’permit as inapplicable to the permittee and the research; 

B. nothing in the Sustainable Development Testing Site Act [71-8-1. NMSA 1978] or the testing 
site permit shall be deemed to allow the permittee to appropriate or otherwise use underground 
or surface water without first obtaining a water rights permit or approval from the state engineer. 
New appropriations of water and water rights transfers shall.in no event be exempted from state 
water law and the rules of the state engineer). 

C.. employees and agents of the state or the ae may, at all reasonable nee enter the sus- 
tainable development testing site for the purpose of inspecting the site and activities conducted on 
the site to ensure that conditions specified in the testing site permit are being met; 

D.. the permittee shall annually, no later than the anniversary date of the testing site permit, 
submit a report to the planning commission, the department of environment, the state engineer, 
the energy, minerals and natural resources department and the construction industries, division 
of the regulation and licensing department describing the sustainable development research con- 
ducted during the preceding twelve months and:summarizing the results, The report shall also 
include all required monitoring data for soil, water, including water quality and quantity, and air. 
All information contained in the report and all other information learned from activities pursuant 
to the testing site permit shall be made available to the public; 

E. the planning commission may revoke the testing site pera if it Pais after a public hear- 
ing; that: 

(1) \ the permittee has violated a testing Bite permit provision, a provision of the, Sustain- 
able Development Testing Site Act or a,rule adopted pursuant to Section 8 [71-8-8 NMSA 1978] of 
that act; or 

(2) the sustainable development testing site has not complied with a permit provision, or- 
dinance, rule, regulatory policy or other associated administrative action of the state engineer, the 
department of environment or another state or federal agency; and . 

F. a permittee may apply to have a testing site permit amended by submitting a new sonalines 
tion pursuant to Section 3 of the Sustainable Development Testing Site Act. [71-8-3 NMSA 1978]; 
provided that, if the planning commission determines that the proposed amendment will not sub- 
stantially alter the sustainable development research or other-activities conducted at the sustain- 
able development testing site, it may waive the requirements of that,section for notice and. public 
hearing. 


History: Laws 2007, ch. 34, § 5. thie Effective dates, — Laws 2007, ch. 34, § 9 makes the 
act effective July 1, 2007. 


71-8-6. Expiration of testing site permits. 


Upon the expiration of the term of a testing site permit or any 5 STEN thereof: 
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A. all activities within the area of the sustainable development testing site shall comply. with 
all applicable laws, ordinances or rules, including permitting requirements; and 

B. the permittee may provide the wastewater treatment’ and disposal techriologies to the 
wastewater technical advisory committee for review and, if sa ela or for Prd by the depart- 
ment of environment i as satire ‘bi for'u use. 


History: Laws 2007, ch. 34, § 6. Effective dates. — Laws 2007, ch. 84, § 9 makes the 
act effective July 1, 2007. 


7 1-8-7. Sale of land within a sustainable development testing site.. 


Land within a sustainable development testing site shall not be sold in whole or:in part: unless; 

A. the subsequent owner obtains a testing site permit pursuant to the provisions of the Sus- 
tainable Development Testing Site Act [71-8-1 NMSA 1978]; or 

B. the owner or subsequent owner enters into an agreement with the planning commission 
to bring the land and improvements within the sustainable development testing site into compli- 
ance with all county codes, ordinances, rules or permits that. would be applicable to the site in the 
absence of a testing site permit. . . 


History: Laws 2007, ch. 34, § 7. . . Effective dates. — Laws 2007, ch. 34, § 9 makes. the 
act effective July 1, 2007. 


71-8-8. Promulgation of rules. 


A county or planning commission may define a new category of rules applicable to sustainable 
development testing sites and promulgate rules for the category. A county or a planning commis- 
sion may also promulgate rules or permit conditions applicable to a specific sustainable develop- 
ment testing site. 


History: Laws 2007, ch. 34, § 8. Effective dates. — Laws 2007, ch. 34, § J makes the 
act effective July 1, 2007. 
ARTICLE 9 
“Geatherual Resources Development 
Sec. : | a Sec. 
71-9-1. Short title. .) | a0 71-9-6.  Ruleés. 
71-9-2, Findings and purpose... - 71-9-7...Access to property... 
71-9-3. Definitions. : 71-9-8. Administrative penalty. 
71-9-4. Exclusion; incidental loss or extraction of heat; © 71-9-9. Appeals. 
limited exception. 71-9-10. Water rights owner; action for impairment. 
71-9-5. General duties, jurisdiction and authority of the 71-9-11. Transfer of administration of rules, orders and 
division, permits. 


71-9-1. Short title. 


Sections 1 through 11 [71-9-1 sees 71-9-11 NMSA i978) of this act may be cited as the "Geo- 
thermal Resources Development Act". 


History: Laws 2016, ch. 71, § 1 and Laws 2016, ch. Temporary provisions. — Laws’2016, ch. 78, § 13 
78,81. provided that on July 1, 2016, any appropriations, money 

Effective dates. — Laws 2016, ch. 71, § 15 and Laws and records of the oil conservation commission or the oil 
2016, ch. 78, § 15 made the Geothermal Resources Devel- conservation division of the energy, minerals and natural 
opment Act, §§ 71-9-1 to 71-9-11 NMSA ik effective resources department dedicated to its powers and duties 
July 1, 2016, under the Geothermal ‘Resources Conservation Act are 

Compiler’ s notes. — Laws 2016, ch. 7 1, § 1 and Laws transferred to the energy conservation and management 
2016, ch. 78, § 1, both effective July 1, 2016, enacted iden- division of that department. 


tical new sections. The section was set out as enacted by 
Laws 2016, ch. 78, § 1. See 12-1-8 NMSA 1978. 


1091 


© 2022 State of New. Mexico. New Mexico Compilation Commission, All rights reserved. 


71-9-2 ENERGY AND MINERALS: 71-9-4 


71-9-2. Findings and purpose. 


The legislature finds that the people of New Mexico have a direct interest in the development of 
geothermal resources and that the state should exercise its power and jurisdiction through the di- 
vision to require that geothermal resources be explored, developed and produced in such a manner 
as to safeguard life, health, property, natural resources and the public welfare and to encourage 
maximum economic recovery. 


History: Laws 2016, ch. 71, § 2 and Laws 2016, ch. Compiler's notes. — Laws 2016, ch. 71, § 2 and Laws 


78, § 2. 2016, ch. 78, § 2, both effective July 1, 2016, enacted iden- 
Effective dates. — Laws 2016, ch. 71, § 15 and Laws tical new sections, The section was set out as enacted by 

2016, ch. 78, § 15 made the Geothermal Resources Devel- Laws 2016, ch. 78, § 2. See 12-1-8 NMSA 1978. 

opment Act, §8:71-9-1 to 71-9-11 NMSA 1978, effective 

July 1,.2016. 


71-9-3. Definitions. 


As-used in the Geothermal Resources Development Act: 

A. "correlative rights" means the opportunity afforded, insofar as is practicable, to each owner 
or leaseholder in a geothermal reservoir to produce the owner's or leaseholder's just and equitable 
share of the geothermal resources within such reservoir, being an amount, so far as can be practi- 
cably determined and so far as can be practicably obtained without waste, substantially in the pro- 
portion that the recoverable geothermal resources of such ownership or lease interest bear to the 
total recoverable geothermal resources in the reservoir and, for such purpose, to use the owner's or 
leaseholder's just and equitable share of the natural heat or energy in the reservoir; 

B. "division" means the energy conservation and management division of the energy, minerals 
and natural resources peparument, 

C. "geothermal reservoir" means an underground reservoir containing geothermal resources, 
whether the fluids in the reservoir are native to the reservoir or flow into or are injected into the 
reservoir; 

D. "seothermal resources" means the natural heat of the earth in excess of two hundred fifty 
degrees Fahrenheit, or the energy, in whatever form, below the surface of the earth present in, re- 
sulting from, created by or that may be extracted from'this natural heat in excess of two hundred 
fifty degrees Fahrenheit, and all minerals in solution or other products obtained from naturally 
heated fluids, brines, associated gases and steam, in whatever form, found below the surface of 
the earth, but excluding oil, hydrocarbon gas and other hydrocarbon substances and excluding the 
heating and cooling capacity of the earth not resulting from the natural heat of the earth in excess 
of two hundred fifty degrees Fahrenheit, as may be used for the heating and cooling of buildings 
through an on-site geo-exchange heat pump or similar on-site system; and 

E. "person" means an individual or other legal entity, including federal, state or local govern- 
ments or their agents or instrumentalities. 


History: Laws 2016, ch. 71, § 3 and Laws 2016, ch. Compiler's notes. — Laws 2016, ch. 71, § 3 and Laws 
78,§ 3. 2016, ch. 78, § 3, both effective July 1, 2016, enacted iden- 
Effective dates. — Laws 2016, ch. 71, § 15 and Laws tical new sections. The section was set out as enacted by 
2016, ch. 78, § 15 made the Geothermal Resources Devel- Laws 2016, ch. 78, § 3. See 12-1-8 NMSA 1978. 
opment Act, §§ 71-9-1 to 71-9-11 NMSA 1978, effective 
July 1, 2016. 


71-9-4, Exclusion; incidental lass or extraction of heat; limited 
exception. 


A. A permit from the state engineer is not required for the use of ground water over two hun- 
dred fifty degrees Fahrenheit as incident to the development of geothermal resources permitted 
pursuant to the Geothermal Resources Development Act when: 

(1) the use does not require any diversion of ground water; or 
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(2) all diverted ground water is reinjected as soon as practicable into the same ground wa- 
ter source from which it was diverted, resulting in no new depletions to the source; provided that: 
(a) the division shall provide to the state engineer all information available to the di- 
vision regarding the proposed diversion and reinjection and shall request the opinion of the state 
engineer as to whether existing ground water rights sharing the same ground water source may 
be impaired; and 
(b) if the state engineer determines that the information provided i is sufficient to ren- 
der an opinion and it is the opinion of the state engineer that any existing ground water rights 
may be impaired, the division, upon receipt of the opinion of the state engineer, shall require the 
owner or operator to submit to the division a plan of replacement with regard to any existing 
ground water rights that are likely to be impaired. | 
B. In response to a request for opinion pursuant to Subsection A of this section, the determina- 
tion by the state engineer as to whether the information provided is sufficient to render an opinion 
or the issuance by the state engineer of an opinion shall not constitute a decision, act or refusal to 
act under Section 72-2-16 NMSA 1978. 
C. No ground water right is established through the use of ground water as allowed in Subsec- 
tion A of this section. 
D. As used in this section, "plan of replacement" means a detailed plan for the replacement of 
water, which may include: 
(1) the furnishing of a substitute aritat supply; 
(2) the modification of existing water supply facilities; 
(3) the drilling of replacement wells; 
(4) the assumption of additional operating costs; 
(5) the procurement of documentation establishing a waiver of protection by owners of af- 
fected water rights; 
(6) artificial recharge; or 
(7) any other means to avoid impairment of water rights. 


History: Laws 2016, ch. 71, § 4 and Laws 2016, ch. Compiler's notes. — Laws 2016,.ch. 71, § 4 and Laws 
78,84 2016, ch, 78, § 4, both effective July 1, 2016, enacted iden- 
Effective dates, — Laws 2016, ch. 71, § 15 and Laws tical new sections. The section was set out as enacted by 
2016, ch. 78, § 15 made the Gedthertal Resources Devel- Laws 2016, ch. 78, § 4. See 12-1-8 NMSA 1978. 
opment Act, §§ 71-9-1 to 71-9-11 NMSA 1978, effective 
July 1, 2016. 


{ 


71-9-5. General duties, jurisdiction and authority of the division. 


A... The division shall regulate the exploration, development and production of geothermal re- 
sources on public and private land for the purposes of conservation; protection of correlative rights; 
protection of life, health, property, natural resources, the environment and the public welfare; and 
encouraging maximum economic recovery of the geothermal resources. The division may require 
persons seeking to explore, develop or produce geothermal resources to obtain permits from the 
division.» 

B. The division has jurisdiction over all matters relating to the shailendtiens development and 
production of geothermal resources. It has jurisdiction, authority and control of all persons, mat- 
ters and things necessary or proper to enforce effectively the provisions of the Geothermal Re- 
sources Development Act, including making investigations and inspections of geothermal projects, 
facilities and wells. 

C. The division may limit and allocate shesluntiol) of geothermal resources as needed to pre- 
vent waste whenever the total amount of geothermal resources that may be produced from a geo- 
thermal reservoir is limited. The division shall allocate and distribute the allowable production, 
insofar as is practicable, to afford each ownership or lease interest in a geothermal reservoir the 
opportunity to produce its just and equitable share of the geothermal resources in the reservoir. 

D. The division shall have exclusive authority to regulate injection into geothermal wells 
pursuant to the Geothermal Resources Development Act and shall have exclusive authority over 
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matters related to the protection of natural resources, property, health and public welfare as they 
relate to geothermal injection wells. 


History: Laws 2016, ch. 71, § 5 and Laws 2016, ch. . Compiler's notes. — Laws 2016, ch. 71, § 5 and Laws 


78, § 5. 2016, ch. 78, § 5, both effective July 1, 2016, enacted iden- 
Effective dates. — Laws 2016, ch. 71, § 15 and Laws tical new sections. The section was set out as enacted by 

2016, ch. 78, § 15 made the Geothermal Resources Devel- Laws 2016, ch. 78, § 5. See 12-1-8 NMSA 1978. 

opment Act, §§ 71-9-1 to 71-9-11 NMSA 1978, effective 

July 1, 2016. 


71-9-6. Rules. 


A. The division shall promulgate and enforce rules providing for the exploration, development 
and production of geothermal resources and to accomplish the purposes of the Geothermal Re- 
‘sources Development Act and that are reasonably necessary to carry out the purposes of that act 
whether or not indicated or specified in any section of that act. . 

B. The rules shall include, at minimum, provisions to: | ! 

(1) protect the environment against epi ee from the Soa development 
or production of geothermal resources; 

(2) prevent waste of natural resources, elbates rete resources, in connection with 
the exploration, development or production of geothermal resources; 

(3) ensure proper casing to prevent geothermal resources, water or dithiair fluids from es- 
caping from the strata in which they are found into other strata; 

(4) prevent the premature cooling of any be pir reservoir from the exploration, devel- 
opment or production of geothermal resources; 

(5) protect the general public against injury or Jamas resulting from the aanlobALidA, 
development or production of geothermal resources; 

(6) protect correlative rights against infringement resulting from the exploration’ develop- 
ment or production of geothermal resources; 

(7) regulate disposal of geothermal resources or'the residue of geothermal resources or 
the disposal of nondomestic waste from the exploration, development or production of geothermal 
resources and direct the surface or subsurface disposal of such in a manner that will afford reason- 
able protection against contamination of all fresh water and water of present or probable future 
value for domestic, commercial, agricultural or stock purposes and will afford reasonable protec- 
tion to human life and health and to the environment; 

(8) regulate the permitting of geothermal projects, facilities and wells and provide for pub- 
lic notice and comment and an opportunity for hearing; 

(9) where sufficient information is available, define and, from time:to time as is sentient 
redefine the horizontal and vertical limits of geothermal:reservoirs; ki . 
(10). permit and regulate the injection of fluids into geothermal reservoirs; | 
(11). require: geothermal projects, facilities: and wells to be drilled, installed, developed, 
operated or produced in a manner so as to prevent environmental injury to neighboring leases or 
properties and to afford reasonable protection to human life and health and to the environment; 

(12) require persons applying for permits to explore, develop or produce geothermal re- 
sources to demonstrate that they have the right to sey the Besaiicotat resources through 
ownership, leases, permits or other documentation; 

(18). require geothermal projects, facilities:and wells cs be farted efficiently; ) 

(14) require financial assurance in the form of a surety bond, cash bond or letter of credit 
for geothermal eesietiay facilities and wells, as may be appiabls: in amounts to be inn by 
the division; 

(15) require owners or operators of sedth dial atten: facilities or wells to:\keep or cause 
records to be maintained and submitted to the division; 

(16) require abandoned geothermal! projects, facilities. and sabi to tia polite including 
requiring wells to be plugged in a manner to confine all fluids in the stra ths in which poe are found 
and to prevent them from escaping into other strata; and . . fi ) 
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(17) govern the manner and procedures by which all hearings conducted pursuant to the 
Geothermal Resources Development Act shall be held. 


History: Laws 2016, ch. 71, § 6 and Laws 2016, ch. Compiler's notes. — Laws 2016, ch. 71, § 6 and Laws 
78, § 6. 2016, ch. 78, § 6, both effective July 1, 2016, enacted iden- 
Effective dates. — Laws 2016, ch. 71, § 15 and Laws tical new sections. The section was set out as enacted by 
2016, ch. 78, § 15 made the Geothermal Resources Devel- Laws 2016, ch. 78, § 6. See 12-1-8 NMSA 1978. 
opment Act, §§ 71-9-1 to 71-9-11 NMSA 1978, effective 
July 1, 2016. 


71-9-7. Access to property. 


Employees or agents of the division, on proper identification, may enter public or private prop- 
erty to inspect and investigate conditions in relation to the exploration, development or produc- 
tion of geothermal resources, to monitor compliance with the Geothermal Resources Development 
Act or a rule, permit or order of the division, or to examine and copy, during reasonable business 
hours, those records or memoranda of the business being investigated; provided, however, that any 
inspection or investigation on private property shall be at reasonable times and upon notice to the 
private landowner. Employees or agents acting under the authority of this section shall observe 
the business's safety, internal security and fire protection rules. 


History: Laws 2016, ch. 71, § 7 and Laws 2016, ch. _ Compiler's notes. — Laws 2016, ch..71, § 7 and Laws 
78, § 7. 2016, ch. 78, § 7, both effective July 1, 2016, enacted iden- 
Effective dates. — Laws 2016, ch. 71, § 15 and Laws tical new sections. The section was set out as enacted by 
2016, ch. 78, § 15 made the Geothermal Resources Devel- Laws 2016, ch. 78, § 7. See 12-1-8 NMSA 1978. 
opment Act, §§ 71-9-1 to 71-9-11 NMSA 1978, effective 
July 1, 2016. 


71-9-8. Administrative penalty. 


A. Ifa person violates the provisions of the Geothermal Resources Development Act or the 
rules promulgated pursuant to that act or an order or permit issued pursuant to that act, the divi- 
sion may assess the person a civil penalty of two thousand five hundred dollars ($2,500) for each 
violation. In the case of a continuing violation, each day of violation shall constitute a separate 
violation. | 

B. In determining the amount of the penalty, the division shall consider the person's history of 
previous violations of the Geothermal Resources Development Act or the Geothermal Resources 
Act [19-13-1 through 19-13-28 NMSA 1978] or the rules or permits issued pursuant to those acts, 
the seriousness of the violation, any hazard to the health or safety of the public or the environment 
and the demonstrated good faith of the person. | 

C. The division may assess a civil penalty only after the person charged with a violation has 
been given an opportunity for a public hearing. 

D. After the public hearing is held, or the person has failed to participate in the public hearing, 
the division shall issue an order requiring that any penalty imposed be paid. 

K. Ifthe person fails to pay the civil penalty as ordered by the division, the division may file a 
civil suit to collect the penalty in the district court of the county in which the defendant resides or 
in which any defendant resides if there is more than one defendant or in the district court of any 
county in which the violation occurred. ! 


History: Laws 2016, ch. 71, § 8 and Laws 2016, ch. Compiler's notes. — Laws 2016, ch. 71, § 8 and Laws 


78, § 8. ; 2016, ch. 78, § 8, both effective July 1, 2016, enacted iden- 
Effective dates. — Laws 2016, ch. 71, § 15 and Laws tical new sections. The section was set out as enacted by 
2016, ch. 78, § 15 made the Geothermal Resources Devel- Laws 2016, ch. 78, § 8. See 12-1-8 NMSA 1978. 
opment Act, §§ 71-9-1 to 71-9-11 NMSA 1978, effective 
July 1, 2016. 
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71-9-9. Appeals. 


71-10-1 


A person subject to a final decision of the division may appeal to the district court pursuant to 


the provisions of Section 39-3-1.1 NMSA 1978. 


History: Laws 2016, ch. 71, § 9 and Laws 2016, ch, 
78,§ 9. 

Effective dates. — Laws 2016, ch. 71, § 15 and Laws 
2016, ch. 78, § 15 made the Geothermal Resources Devel- 
opment Act, §§ 71-9-1 to 71-9-11 NMSA 1978, effective 
July 1, 2016. 


Compiler's notes. — Laws 2016, ch. 71, § 9 and Laws 
2016, ch. 78, § 9, both effective July 1, 2016, enacted iden- 
tical new sections. ‘The section was set out as enacted by 
Laws 2016, ch. 78, § 9. See 12-1-8 NMSA 1978. 


71-9-10. Water rights owner; action for impairment. 


In addition to the appeal rights pursuant to Section 9 [71-9-9 NMSA 1978] of the Geothermal 
Resources Development Act, a water rights owner may bring a de novo action in the district. court 
in which the water rights are located for damages or injunctive relief with respect to any claimed 
impairment of existing water rights due to the exploration, development or production of geother- 
mal resources pursuant to Section 4 [71-9-4 NMSA 1978] of that act. 


History: Laws 2016, ch. 71, § 10 and Laws 2016, ch. Compiler's notes. — Laws 2016, ch. 71, § 10 and Laws 


78, § 10. 
Effective dates. — Laws 2016, ch. 71, § 15 and Laws 
2016, ch, 78, § 15 made the Geothermal Resources Devel- 


2016, ch. 78, § 10, both effective July 1, 2016, enacted 
identical new sections. The section was set out as enacted 


by Laws 2016, ch. 78, § 10. See 12-1-8 NMSA 1978. 
opment Act, §§ 71-9- T to 71-9-11 NMSA 1978, effective : 
July 1, 2016. 


71-9-11. Transfer of administration of rules, orders and permits. 


All rules, orders, permits and administrative determinations of the oil conservation division 
of the energy, minerals and natural resources department or oil conservation commission issued 
pursuant to the Geothermal Resources Conservation Act [Chapter 71, Article 5 NMSA 1978] that 
existed prior to the. effective date of the Geothermal Resources Development Act shall be adminis- 
tered by the energy conservation and management division of the department and shall remain in 
full force and effect after that date until repealed or amended, unless in conflict with, prohibited 
by or inconsistent with the provisions of the Geothermal Resources Development. Act. 


History: fae 2016, ch. 71, § 11 and Laws 2016, ch, Compiler's notes. — Laws 2016, ch. 71, § 11 and Laws 


78,811. 
Effective dates. — Laws 2016, ch. 71, § 15 and Laws 
2016, ch, 78, § 15 made the Geothermal Resources Devel- 


2016, ch. 78, § 11, both effective July 1, 2016, enacted 


‘identical new sections. The section was’set out as enacted 


by Laws 2016, ch. 78, § 11., See 12-1-8 NMSA 1978; | 
opment Act, §§ 71-9-1 to 71-9-11 NMSA 1978, effective 


July 1, 2016. 
ARTICLE 10 
e : ‘@ eye +: L eo: ® “e 
Electric Generating Facility Economic District. 
Sec. te "See. 
71-10-1. Short title. 71-10-6. Revenue bonds; exemption from taxation. 
71-10-2. Definitions. 71-10-7. Bonding authority. 
71-10-3, Creation of a district. 71-10-8. Refunding bonds. 
71-10-4. Creation of an authority; members; terms; qual- 71-10-9. Bonds not obligation of the nary ora Bias 


71-10-10.. Dissolution. 


ifications, 
71-10-11. Limitation of applicability. 


71-10-5. Authority; powers; duties. 


71-10-1. Short title. 


Sections 1 through 11 [71-10-1 to 71-10-11 NMSA 1978] of this act may be cited as the "Electric 
Generating Facility Economic District Act". 


1096 


© 2022 State of New. Mexico. New Mexico Compilation Commission, All rights reserved. 
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History: Laws 2020, ch. 78,§ 1.) . ¢ Emergency clause. — Laws 2020, ch. 78, § 18 con- 
, tained an emergency clause and was approved March 9, 
2020. 


71-10-2.: Definitions.. 
As used in the Electric Generating Facility Economic District Act: 


A... "authority" means the governing body of a district; and 
B. "district" means an electric generating facility economic district governed by an authority. 


History: Laws 2020, ch. 78, § 2. . Emergency clause. — Laws 2020, ch. 78, § 13 con- 
tained an emergency clause and was approved March 9, 
©2020: . 


71-10-83. Creation of a district. 


A county may form a district: 

A. ’ the initial boundaries of which lie within the jurisdiction of the county; and 

B. that includes an operating coal-fueled electric generating facility that is owned by a non- 
investor-owned electric utility or a coal-fueled electric generating facility that is owned by a non- 
investor-owned electric utility and has been or is in the process of being retired. 


History: Laws 2020, ch. 78, § 3. Emergency clause. — Laws 2020, ch. 78, § 13 con- 
Ores tained an emergency clause and was approved March 9, 
2020, 


71-10-4. Creation of an authority; members; terms; qualifications. 


A. Acounty that forms a district shall create an authority to govern the district that consists of 
five members. The governing body of the county shall appoint authority members. 

B. The terms of the authority members shall be staggered. Of the members initially appointed, 
that number of members closest to, but not more than, one-half of the membership shall serve for 
two years. The term of all other members shall be four years. If additional counties become part of 
the authority pursuant to Subsection E of this section, the additional authority members shall be 
appointed in a similar manner so that they shall serve staggered four-year terms. | 

C. An authority member shall not serve more than two consecutive four-year terms on the au- 
thority. A member who has served two-consecutive four-year terms on the authority shall not serve 
another term until after four years following the second term have elapsed. 

D. The authority shall include a non-voting member appointed by the Bee Whio shall serve 
at the pleasure of the governor for a two-year term. — 

EK. The authority shall, for the period ending December 31, 2020, authorize a county that bor- 
ders the county that created the district within twenty miles of a qualifying electric generating 
facility to become part of the authority. Any additional county that Deconies 1c of the district 
shall appoint four additional members to the authority. ' 

F. An elected official shall not serve as an authority member nor infiu@be or attempt to influ- 
ence any action of an authority member, Authority members shall receive per diem and mileage 
as provided in the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978] and shall receive no 
other compensation, perquisite or allowance. An authority member shall post a surety bond for the 
faithful performance of the maa 8 duties PursEent to the Surety Bond Act an 2-13 to 10-2-16 
NMSA 1978]. 

G. Before appointing a person as an authority member, the puyetnI ee body of a ooity shall 
first determine that the person has: 

(1) experience in energy development business, economic development, finance, commer- 
cial real estate investment or accounting or possesses other qualifications that the governing body 
determines are necessary or appropriate for carrying out the duties of the authority but does not 
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have at the time of appointment and will not have during service as an authority-member employ- 
ment or a contract with an energy development business; and 

(2) no direct substantial conflict of interest in the business or operation of the authority. 

H. An authority member shall resign from the authority if a matter to be voted on poses a 

conflict of interest for the member, Authority members and employees of the authority shall be 
governed by the provisions of the Governmental Conduct Act [Chapter 10, Article 16 NMSA 1978]. 
An authority member or employee of the authority shall not: 

(1) acquire a financial interest in a new or existing business venture or business property 
if the member or employee believes or has reason to believe that the financial interest will be di- 
rectly affected by an official act conducted in that membership or employment capacity; 

(2) use confidential information acquired by virtue of membership on or employment by the 
authority for the member's or employee's or another person's private gain; or 

(8) asa person with a financial or other interest in a business that is party to a contract, 
enter into a contract with the authority without there being public notice of the contract, a com- 
petitive bidding process for entry into the contract and full disclosure of that financial or other 
interest. 

I. The governing body that appoints an authority member may remove the member if the gov- 

erning body determines that the member has: 

(1) . neglected or refused to perform an officialduty;. . , 

(2) violated the policies or procedures adopted by the authority; or 

(3) developed a direct, substantial conflict of interest in the business of the authority. 


History: Laws 2020, ch. 78, § 4. Emergency clause. — Laws 2020, ch. 78, § 13 con- 
tained an emergency clause and was approved March 9, 
2020. 


71-10-5. Authority; powers; duties. 


A. An authority is a political subdivision of the state that may, in accordance with law and to 

effectuate the purposes of the district it governs: 

(1) have perpetual existence; 

(2). sue and be sued; |. 

(3). adopt bylaws, policies and procedures; 

(4) employ a director, who may employ staff as necessary to administer the authority; 

(5) fix the time and place of meetings and the method of providing notice of the meetings; 

(6) make and pass orders and resolutions necessary for Boxerning and managing the au- 
thority and executing the powers of the authority; 

(7) adopt and use a seal; 

(8) create and define the duties of advisory committees; 

(9) enter into contracts and agreements; 

(10) . borrow money and issue bonds; 

(11) pledge all or a portion of its revenue to the payment of its bonds; 

(12) issue refunding revenue bonds to refinance, pay or discharge all or part of its out- 
standing revenue bonds; 

(18)... impose liens; 

(14) aequire, dispose: of or encumber real or personal property or interests in real or per- 
sonal property, including leases and. easements; 

(15) manage the land and property constituting and associated with the authority seen 
the district, including by imposing rental charges and fees for the use of that land and property; 

(16) sell, transfer or convey real or personal property or interests in real or personal prop- 
erty acquired by the authority; 

(17) alter the boundaries of the district with the approval of the counties that are ‘id of 
the district; ! 

(18), . establish standards ate long-term development plans; 
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(19) apply to a public or private source for a loan, grant; guarantee or other type of finan- 
cial assistance; and 

_ (20) exercise the rights and: powers necessary or: incidental to or implied ‘by the specific 
powers granted by this section. 

B. An authority shall: 

(1) govern the district; 

(2) adopt rules to govern its conduct, including standards and procedures for calling emer- 
gency meetings and a conflicts-of-interest policy; 

(8) use district property to create jobs and foster economic development in all areas it 
deems appropriate and in the public welfare; and 

(4) comply with all applicable state and federal laws, ordinances or rules enacted by the 
county having jurisdiction over the district's land or real property. 


History: Laws 2020, ch, 78, § 5. BAS Emergency clause. — Laws 2020, ch. 78, § 13 con- 
tained an emergency clause and was approved March 9, 
2020. 


71-10-6. Revenue bonds; exemption from taxation. 


The bonds authorized by the Electric Generating: Facility Economic District Act, the income 
from those bonds, mortgages or other security instruments executed'as security for those bonds, 
lease agreements authorized by the Electric Generating Facility Economic District Act and rev- 
enue derived from a lease or sale by an imped are exempt from taxation by the state and its 
subdivisions. 


History: Laws 2020, ch. 78,§ 6... ~ Emergency clause. — Laws 2020, ch: 78, § 13 con- 
tained an emergency clause and was approved March 9, 
2020. 


71-10-7. Bonding authority. 


A. An authority may issue revenue bonds for the purpose of constructing, purchasing, improv- 
ing, remodeling, furnishing or equipping any necessary buildings, structures, roads or other infra- 
structure of the district. 

B. An authority may pledge irrevocably any or all of the revenue received by the district to the 
payment of the interest on and principal of revenue bonds for any of the purposes authorized in 

the Electric Generating Facility Economic District Act. 

C. Revenues in excess of the annual principal and interest due on revenue bonds secured by a 
pledge of revenue may be accumulated in a debt service reserve account. The authority may ap- 
point a commercial bank trust department to act as paying agent or trustee of the revenues and.to 

administer the payment of principal of and interest on the bonds. | 

D. Except as otherwise provided in the Electric Generating Facility Economic District Act, rev- 
enue bonds: 

(1) may have interest, principal value or any part thereof payable at intervals or at matu- 
rity as may be determined by the authority; 

(2). may be subject to a prior redemption at the district's option at a time and upon terms 
and conditions, with or without the payment of a premium, as determined. by the authority; 

(3) may mature at any time not exceeding thirty years after the date of issuance; 

(4) may be serial in form and maturity, may consist of one bond payable at one time or in 
installments or may be in another form determined by the authority; 

(5) shall be sold for cash at, above or below par and at a price that results in a net effective 
interest rate that does not exceed the maximum permitted by the Public Securities Act [6-14-1 
to 6-14-3 NMSA 1978] and the Public Securities Short-Term Interest Rate Act [6-18-1 to 6-18-16 
NMSA 1978]; and , 

(6) may be sold at public or negotiated sale. 
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E. At aregular or special:meeting, the authority may adopt a resolution that: 
(1) declares the necessity for issuing revenue bonds; 
(2) authorizes the issuance of revenue bonds by an affirmative vote of a majority of all the 
members of the authority; and 
(8) designates the sources of revenues to be pledged to the remesnttatt of the revenue puida. 


History: Laws 2020, ch. 78, § 7. . Emergency oir en — Laws 2020, ch. 18 § 13 con- 
. tained an emergency clause and, was approved March 9, 


2020. 


71-10-8. Refunding bonds. 


A. An authority that has issued bonds in accordance with the Electric Generating Facility Eco- 
nomic District Act may issue refunding bonds for the purpose of refinancing, paying and discharg- 
ing all or any part of outstanding bonds for the: 

(1) acceleration, deceleration or other modification of the payment of the outstanding 
bonds, including, without limitation, any capitalization of any interest thereon in arrears or about 
to become due for any period not exceeding two years from the date of the refunding bonds; » 

(2) purpose of reducing interest costs or effecting other economies; or | 

(3) purpose of:modifying or eliminating restrictive contractual limitations: 

(a) pertaining to the issuance of additional bonds; or 
(b) concerning the outstanding bonds or facilities relating to the dyn where cial 

B.. An authority may pledge irrevocably for the payment of interest, principal and premium, if 
any, on refunding bonds the appropriate pledged revenues, which may be pledged to an original 
issue of bonds. 

C. Refunding bonds may be issued separately or in combination in one series or more.” *: 

D. Refunding bonds shall be authorized by resolution. Bonds that are refunded shall be paid at 
maturity or on any permitted prior redemption date in the amounts, at the time and places and, 
if called prior to maturity, in accordance with any applicable notice provisions, all as provided in 
the proceedings authorizing the issuance of the refunded bonds or otherwise appertaining thereto, 
except for any such bond that is voluntarily surrendered os exchange or payment by the holder 
or owner. 

KE. The principal amount of the refunding bovids may exceed the principal amount of the re- 
funded bonds and may also be less than or the same as the principal amount of the bonds being 
refunded if provision is duly and sufficiently made for the payment of the refunded bonds. _ 

F. The proceeds of refunding bonds, including accrued interest and premiums appertaining 
to the sale of refunding bonds, shall be immediately applied to the retirement of the bonds being 
refunded or placed in escrow in a commercial bank or trust company that possesses and exercises 
trust powers and that is a member of the federal deposit insurance corporation. The proceeds 
shall be applied to the principal of, interest on and ‘any prior redemption premium due in connec- 
tion with the bonds being refunded; ‘provided that the refunding bond proceeds, including accrued 
interest and premiums appertaining to a sale of refunding bonds, may be applied to the estab- 
lishment and maintenance of a reserve fund and to the payment of expenses incidental to the 
refunding and the issuance of the refunding bonds, the interest on those bonds and the principal 
of those bonds, or both interest and principal as the authority determines. This section does not 
require the establishment of an escrow if the refunded bonds and the amounts necessary to retire 
the refunded bonds within that time are deposited with the paying agent for the refunded bonds. 
Any such escrow shall not necessarily be limited to proceeds of refunding bonds but may include 
other money available for its purpose. Proceeds in escrow pending such use may be invested or 
reinvested in bills, certificates of indebtedness, notes or bonds that are direct obligations of, or the 
principal and interest of which obligations are unconditionally guaranteed by, the United States 
or in certificates of deposit of banks that are members of the federal deposit insurance corporation; 
provided that the par value of the certificates of deposit is collateralized by a pledge of obligations 
or by a pledge of payment that is unconditionally guaranteed by the United States; and further 
provided that the par value of those obligations is at’ least seventy-five percent of the par value of 
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the certificates of deposit. Such proceeds and investments in escrow, together with any interest or 
other income to be derived from any such investment, shall be in an amount at all times sufficient 
as to principal, interest, any prior redemption premium due and any charges of the escrow agent 
payable therefrom to pay the bonds being refunded as they become due at their respective maturi- 
ties or at any designated prior redemption date or dates in connection with which the district shall 
exercise a prior redemption option. A purchaser of a refunding bond issued is not responsible for 
the application of the proceeds by the district or any of its officers, agents or employees. 

G. Refunding bonds may bear additional terms and provisions as determined by the authority 
subject to the limitations in this section relating to original bond issues. Refunding bonds are not 
subject to the provisions of any other statute. 

H. Refunding bonds: 

(1) may have interest, principal value or any part thereof payable at intervals or at matu- 
rity, as determined by the authority; 

(2) may be subject to prior redemption at the district's option at a time or times and upon 
terms and conditions with or without payment of premium or premiums, as determined by the 
authority; 

(3) may be serial in form and maturity or may consist of a single bond payable in one or 
more installments or may be in another form, as determined by the authority; and 

(4) shall be exchanged for the bonds and any matured unpaid interest being refunded at 
not less than par or sold at public or negotiated sale at, above or below par and at a price that 
results in a net effective interest rate that does not exceed the maximum permitted by the Public 
Securities Act [6-14-1 to 6-14-3 NMSA 1978]. 

I. Ata regular or special meeting, an authority may adopt a resolution by majority vote to au- 
thorize the issuance of the refunding bonds. 


History: Laws 2020, ch. 78, § 8. ; Emergency clause. — Laws 2020, ch. 78, § 13 con- 
tained an emergency clause and was approved March 9, 
2020. 


71-10-9. Bonds not obligation of the state or a county. 


Except as otherwise provided in the Electric Generating Facility Economic District Act, all 
bonds or other obligations issued pursuant to that act are payable solely from the revenues of the 
district that may be pledged to the payment of such obligations, and the bonds or other obligations 
shall not create an obligation, debt or liability of the state or any other of its political subdivisions. 
No breach of any pledge, obligation or agreement or a district shall impose a pecuniary liability or 
a charge upon the general credit or taxing power of the state or any other of its political subdivi- 
sions. 


History: Laws 2020, ch. 78, § 9. , Emergency clause. — Laws 2020, ch. 78, § 13 con- 
tained an emergency clause and was approved March 9, 
2020. 


71-10-10. Dissolution. 


The governing body of the county that formed the district and the governing bodies of any coun- 
ties that have become part of the district may, by majority vote, agree to unwind and dissolve the 
district and dismiss the authority members if they find the district is not meeting the needs of 
the community in creating jobs or fostering economic development. The assets and all debts and 
obligations of the district shall be transferred to and assumed by the counties'as set forth in the 
unwinding or dissolution agreement. i 


History: Laws 2020, ch. 78, § 10. Emergency clause. — Laws 2020, ch. 78, § 13 con- 


tained an emergency clause and was approved March 9, 
2020. 
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71-10-11. Limitation of applicability. 


No provision of the Electric Generating Facility Economic District Act or, - Section 12 [71-10-12 NMSA 
1978] of this 2020 act shall affect an operating coal-fueled electric generating facility that is owned 
by a non-investor-owned electric utility or a coal-fueled electric generating facility that is owned by a 
non-investor-owned electric utility and has been or is in the, process of being retired unless and to the 
extent the owner of such a facility and. any existing lienors to such a facility agree in hig that such 
a facility may be affected by the powers of the authority or the governing body of a county... 


History: Laws 2020, ch, 78, § 11. Emergency clause. — Laws. 2020, ch, 78, § 13 coe 
tained an emergency clause and was approved March 9, 
2020, 
ARTICLE 11 
Grid Modernization Roadmap and Grant Program 
Sec. Sec. 


71-11-1. Grid modernization roadmap and grant program. ©’ 71-11-2. Grid modernization grant fund; created. 


71-11-1. Grid modernization roadmap and grant program. 


A. The energy, minerals and natural resources.department shall develop a roadmap for grid 
modernization that shall detail priorities and strategies to modernize New Mexico's electric grid. 

B. The department shall establish a grid‘ modernization grant program to support implemen- 
tation of a modern grid by providing grants to eligible projects proposed by: 

(1) municipalities and county governments; 

(2) state agencies; 

(3) state universities; 

(4) public schools; 

(5) post-secondary educational institutions; and 

(6), Indian nations, tribes and pueblos. 

C. The department shall adopt rules establishing the sonication neon Fe the required qual- 
ifications for projects and the purposes, for which the grant may be ,used, In approving grants, 
consideration shall:be given to: 

(1) the extent to which the project: improves electrical pce efficiency, reliability, Riess 
ience and security; lowers operations and maintenance costs; and meets energy demands through 
a flexible, diversified and distributed energy portfolio consistent with New Mexico's energy goals; 

(2) the extent to which the project incorporates a new technology or a new or innovative 
application of an existing technology that, will provide useful information to the. state, utilities, 
electric cooperatives and the general public related to grid modernization; 

(3) the degree to which the project fosters the general public's, students’ or a specific gov- 
ernment or industry sector's overall understanding and appreciation of the benefits of modern- 
izing the electric grid; 

(4) the extent to which the project complements or coordinates with the resource ‘planning 
of a public utility as required by the Public Utility Act [62-13-1 NMSA 1978]; and 

(5). the extent to which the project stimulates in-state economic development, including 
the creation of jobs and apprenticeships. 

D. Grants shall be awarded on a competitive basis, and sseidivi shall be given to proposals that 
use matching funds from non-state sources. The grant program shall seek to fund pi Wiad: in 
each of the following categories: 

(1) an Indian nation, tribe or pueblo; 

(2) arural community served by a rural electric cooperative; 

(3) arural community served by an investor-owned public utility; 

(4) an urban or semi-urban municipality or county; and 
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(5) an institution of higher education. 

E. Projects receiving a grant from the grid modernization grant program shall be required to 
be coordinated with the electric service provider that serves the entity in order to ensure that the 
program does not adversely impact electrical system efficiency, reliability, resilience and security. 
_ EF. The department shall provide a report on the grid modernization grant program to the legis- 
lative finance committee prior to each regular legislative session. The report shall include: 

(1) alistofgrant recipients; | 

(2) the amount and date of each grant; 

(3) a description of each project funded; and 

(4) a description of how each project contributes to grid modernization and demonstrates 
increased electric grid reliability, resilience, security; creates economic benefits; or pilots or demon- 
strates new technologies or new implementations of existing technologies. 

G. For the purposes of this section: 

(1) "department" means the energy, minerals and natural resources department; and 
(2) "grid modernization" means improvements to electric distribution or transmission in- 

frastructure, including related data analytics equipment, that are designed to accommodate or 
facilitate the integration of renewable electric generation resources with the electric distribution 
grid or to otherwise enhance electric distribution or transmission grid reliability, grid security, 
demand response capability, customer service or energy efficiency or conservation and includes: 

(a) advanced metering infrastructure that facilitates metering and providing related 
price signals to users to incentivize shifting demand; 

(b) intelligent grid devices for real time system and asset information at key substa- 
tions and large industrial customers; 

(c) automated control systems for electric distribution circuits and substations; 

(d) communications networks for service meters; 

(e) distribution system hardening projects for circuits and substations designed to 
reduce service outages or service restoration times; 

(f) physical security measures at key distribution substations; 

(g) cybersecurity measures; 

(h) energy storage systems and microgrids that support circuit-level grid stability, 
power quality, reliability or resiliency or provide temporary backup energy supply; 

(i) electrical facilities and infrastructure necessary to support electric vehicle charg- 
ing systems; 

(j) new customer information platforms designed to provide improved customer ac- 
cess, greater service options and expanded access to energy usage information; and 

(k) other new technologies that may be developed regarding the electric grid. 


History: Laws 2020, ch. 15, § 1. IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
Effective dates. — Laws 2020, ch. 15 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


71-11-2. Grid modernization grant fund; created. 


The "grid modernization grant fund" is created in the state treasury. The fund consists of ap- 
propriations, gifts, grants and donations. The energy, minerals and natural resources department 
shall administer the fund, and money in the fund is subject to appropriation by the legislature to 
the department for the purpose of administering the grid modernization grant program. Disburse- 
ments from the fund shall be made upon warrants drawn by the secretary of finance and admin- 
istration pursuant to vouchers signed by the secretary of energy, minerals and natural resources 
or the secretary's designee. Any unexpended and unencumbered balance in the fund remaining at 
the end of any fiscal year shall not revert to the general fund. 


History: Laws 2020, ch. 15, § 2. IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
Effective dates. — Laws 2020, ch. 15 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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